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PREFACE. 


In  compliance  with  the  suggestions  of  many  of  the  Subscribers, 
with  the  commencement  of  the  next  volume,  it  is  intended  to  intro- 
duce an  improvement  into  this  series  of  Reports.  The  cases  relating 
to  Real  Property  and  Conveyancing  will  be  more  strictly  selected, 
with  a  view  to  the  preservation  of  those  only  which  are  of  practical 
utility  to  Conveyancers  who  are  concerned  in  the  sale  or  management 
of  Real  Property.  And  to  these  will  be  added  all  the  new  statutes 
relating  to  the  law  of  Real  Property,  with  notes ;  practical  prece- 
dents, and  occasional  comments  on  points  of  importance  relating  to 
Conveyancing,  which  will  be  paged  so  as  to  bind  separately  from  the 
Reports.  This,  it  is  hoped,  will  add  greatly  to  the  interest  and 
value  of  the  work,  and  recommend  it  to  those  who  desire  to  possess 
a  condensed  collection  of  all  the  current  law  on  Real  Property. 

In  future,  also,  availing  himself  of  the  convenience  offered  by  the 
new  postal  regulations,  the  Publisher  will  transmit  the  work  to  the 
subscribers  by  the  post  in  parts,  instead  of  in  numbers  as  hitherto. 

2d,  Essex  Stbbet,  March  1,  1848. 
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ALL  THE  COURTS  OF  LAW  AND  EQUITY. 


COURT  OF  COMMON  PLEAS. 

Hilary  Term,  1846. 

The  Qctkek  v.  Foley,  Clerk,  (a) 

Donaiive  benefice — Pre$entaHve^L(^e — Act  qf  Parlutment,  conttruetkm  qf, 

Bg  %fm§U  Act  (/  Parliament  fitr  carrying  into  ^€ct  an  agreement  for  ike  tale  qf  glebe  lande  qf  a 
neUrjf  to  the  patron  qf  the  Uving,  and  appropriating  part  of  the  purchase-money  in  the  building 
^•new  churehf  it  woe  enacted  that,  in  case  tuch  church  ehould  be  built,  the  curate  or  officiating 
mUtter  'thould  be  tgtpomUd  by  H.,  the  then  rector,  during  hie  life,  and  after  H*9  death  the  new 
thareA  ehould  become  the  mother  church,  and  the  old  church  a  chapel  qf  ease  thereto,  to  be  served 
iff  e  mnieter  capable  qf  having  cure  qfeoult;  and  the  patronage  qf  or  right  qf  presentation  to  the 
depti,  as  weU  as  the  patronage  qf  or  right  of  presentation  to  the  new  church,  should  be  vested  in 
A.B.,  so,  nevertheless,  that  the  minister  should  not  be  removeable  at  pleasure:  Held,  that  the 
eitfel  created  by  the  Act  was  a  presentable  benefice,  and  not  a  donative, 

Smble,  that  if  a  donative,  it  had  ceased  to  be  such  by  the  patron  honing  once  presented,  and  the 
ckrh  being  then  instituted  and  inducted, 

aUARE  IMPEDIT.— The  declaration  set  out  an  Act  of  Parliament  of 
the  7  Geo.  4,  c.  41,  entitled  ^^  An  Act  for  effecting  a  Sale  of  part  of  the 
Glebe  Lands  belonging  to  the  Rectory  of  Kingswinford,  otherwise  Swinford 
Begis,  in  the  County  of  Stafford,  and  the  Mines  in  and  under  the  same,  to  the 
Bi^t  Honourable  John  William  Viscount  Dudley  and  Ward,  and  for  other 
Purpoees,'"  passed  in  order  to  carry  into  effect  an  agreement  of  the  11th  of 
March,  18S6,  entered  into  by  Nathaniel  Hinde,  clerk,  the  rector  of  the  Rectory 
cf  Kingswinford,  otherwise  Swinford  Regis,  with  John  William  Viscount 
Dudley  and  Ward,  the  patron  of  the  living,  with  the  privity  and  consent  of 
Henry,  Lord  Bishop  of  Lichfield  and  Coventry,  the  ordinary  of  the  parish  of 
Kingswinford  afc»«said,  for  the  sale,  to  the  said  John  William  Viscount  Dud- 
ley and  Ward,  of  a  part  of  the  glebe  lands  belonging  to  the  said  rectory,  to^ 
raer  with  the  mines  thereunder,  for  the  sum  of  199^^/.  Us.  8d. ;  and  by  which 
Act,  after  reciting  such  agreem«it,  it  was  declared  that  on  payment  of  the  sum 
of  19,0752.  Is.  So.  (being  the  residue  of  the  purchase-money  after  deducting 
certain  expenses)  into  the  Bank  of  England,  in  the  name  of  the  Accountant- 
GcDeral,  the  said  rectory  lands  agreed  to  be  sold,  together  with  the  mines  there- 
uder,  were  to  veat  in  the  said  John  William  Viscount  Dudley  and  Ward,  in  fee, 
ibohitely  eionerated  from  all  claim  and  demand  of  the  said  Nathaniel  Hinde 
^bis  aiiGoeBSors»  rectors  for  the  time  being  of  the  said  paririi,  to  the  said  lands 

\A  BfpovlodbyW.  Patbksozt,  Etq.,  Barriiter-it4Aw. 
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and  mines.  The  Act  provided  for  the  expenses  of  the  Act  being  paid  out  of 
the  sum  of  19,075/.  Is.  3d.,  and  after  settmg  apart  3,000/.  and  1,9^9/.  Is.,  for 
applying  the  residue  in  the  purchase  of  Navy  Victudling  or  Exchequer  Bills, 
tne  interest  arising  from  which  was  appropriated  in  the  payment  of  an  annuity 
of  200/.  to  the  rector  of  Kingswinford  for  the  time  being ;  and  power  was  given 
to  the  Court  of  Chancery  to  order  the  sale  of  all  or  part  of  the  Navy  Vict u wing 
or  Exchequer  Bills,  and  for  laying  out  the  money  to  arise  from  such  sale  in  the 
purchase  of  lands  to  be  conveyed  to  the  use  of  the  rector  and  his  successors  for 
ever.  Tlie  3,000/.,  so  set  apart  out  of  the  purchase-money,  was  to  be  invested 
in  the  purchase  of  Navy  Victualling  or  Exchequer  Bills,  by  the  sale  of  which  a 
sum  not  exceeding  3,000/.  was  authorized  to  be  raised  and  applied,  with  the  con* 
sent  of  the  ordinary  for  the  time  being,  in  erecting  and  builaing  a  new  rectory- 
house  and  outbuildings,  and  the  surplus  of  the  3,M0/.,  if  any,  was  to  be  applied 
for  the  permanent  benefit  of  the  rectory.  The  sum  of  1,929/.  Is.,  so  set  apart 
as  before  stated,  was  to  be  invested  in  Navy  Victualling  or  Exchequer  Bills,  and 
the  money  arising  by  the  sale  of  such  was  to  be  applied,  in  certain  events, 
towards  the  erection  of  a  new  church  in  the  said  parish  of  Kingswinford.  The 
Act  of  Parliament  then  enacted,  that  in  case  a  new  church  should  be  built  in 
the  said  parish  of  Kingswinford,  partly  by  means  of  the  money  to  be  produced 
by  the  sale  of  the  last-mentioned  Navy  Victualling  or  Exchequer  Bills,  then, 
and  in  such  case,  the  curate,  or  officiating  minister  thereof,  should,  during  the 
life  or  incumbency  of  the  said  Nathaniel  Hinde,  the  then  rector  of  Kingswin- 
ford aforesaid,  be  appointed  by  him,  the  said  Nathaniel  Hinde,  to  act  during 
his  life  or  incumbency,  and  be  paid  or  allowed  out  of  the  interest  of  the  money 
first  thereinbefore  directed  to  be  laid  out  in  the  purchase  of  Navy  Victualling 
or  Exchequer  Bills,  or  so  much  thereof  as  should  not  for  the  time  being  be 
invested  in  the  purchase  of  real  estates  as  aforesaid,  if  such  interest  should  be 
sufficient  for  that  purpose ;  but  if  not,  then  by  the  said  Nathaniel  Hinde,  out 
of  his  own  moneys,  the  sum  of  100/.  per  annum  over  and  above  the  rents  which 
might  arise  from  letting  the  pews  in  the  said  new  church,  and  then,  and  in  such 
case,  also  from  and  after  the  death,  avoidance,  or  resignation  of  the  said  Natha- 
niel Hinde,  the  said  new  church  should  become  the  principal  or  mother  church 
of  Kingswinford  aforesaid,  with  all  the  accustomed  rights,  immunities,  and  pri- 
vileges appertaining  to  a  mother  church,  and  the  then  present  church  should 
become  and  be  deemed  a  chapel  of  ease  thereto,  to  be  served  by  a  minister  capa- 
ble of  having  cure  of  souls,  and  the  patronage  of  or  right  of  presentation  to  the 
same  chapel,  as  well  as  the  patronage  of  or  right  of  presentation  to  the  said  new 
church,  should  be  vested  in  the  said  John  William  Viscount  Dudley  and  Ward, 
his  heirs  and  assigns,  patron  and  patrons  of  the  said  rectory  of  Kingswinford, 
so,  nevertheless,  that  the  minister  of  the  said  chapel  should  not  be  removeabh 
at  pleasure ;  and  the  annual  sum  thereinbefore  directed  to  be  paid  to  such  rec- 
tor out  of  the  interest  of  the  money  to  be  invested  in  such  Navy  Victualling 
or  Exchequer  Bills  as  aforesaid,  should  belong  and  (under  the  order  and  direc- 
tion of  the  Court  of  Chancery,  on  a  petition  to  be  preferred  in  a  summary  way' 
be  payable  to  such  minister  of  the  said  chapel  and  his  successors,  and  any  here- 
ditaments  which  might  have  been  purchased  pursuant  to  the  directions  therein- 
before contained  should  forthwith,  by  virtue  of  that  Act,  become  and  be  vested 
in  such  minister  and  his  successors  for  ever ;  and  in  case  any  part  of  the  money 
thereinbefore  directed  to  be  invested  in  the  purchase  of  real  estates  as  aforesaid 
should  remain  undisposed  of,  any  future  application  by  petition  to  the  said 
Court  to  have  the  same,  or  any  part  thereof,  invested  in  the  purchase  of  free- 
hold or  copyhold  hereditaments  as  aforesaid,  should  be  made  by  the  said  minis- 
ter for  the  time  being,  and  not  by  the  rector  for  the  time  being,  with  the  consent 
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and  approbation  of  the  ordinary  for  the  time  being ;  and  the  hereditament  to  be 
purchased  in  consequence  of  any  such  application  should,  when  so  purchased, 
be  conveyed  or  surrendered  and  assured  to  and  vested  in  the  said  minister  for 
the  time  Dein^  and  his  successors  for  ever  ;  and  the  said  minister  for  the  time 
boD^  should  be  a  sole  corporation,  capable  of  taking,  holding,  and  enjoying  the 
hoiraitaxnents  to  be  purchased  pursuant  to  that  Act.     The  declaration  then 
alleged,  that  the  said  John  William  Viscount  Dudley  and  Ward  did,  in  pursu- 
ance of  the  said  Act,  pay  the  said  sum  of  19)075/«  Is.  3d.  into  the  Bank  of 
England  in  the  name  of  and  with  the  privity  of  the  Acoountant-General,  and 
timed  a  payment  thereout  of  the  aforesaia  costs  and  investment  of  the  two 
smns  of  S,000/.  and  1,9^/.  Is.  in  the  manner  required  by  the  said  Act,  and 
that  afterwards  a  new  church  was  built  in  the  said  parish  of  Kingswinford, 
pndy  by  means  of  the  money  produced  by  the  sale  of  the  investments  of  the 
l^SS'-  Is.  in  the  manner  required  by  the  Act,  and  partly  by  a  sum  of  money 
raised  by  the  parishioners,  together  with  a  cenain  sum  given  by  the  commis- 
aoners  for  building  additionsu  churches ;  and  after  stating  the  consecration  of 
the  said  new  church,  the  declaration  proceeded  thus : — '^  And  after  the  building 
of  the  said  new  church,  to  wit,  on,  &c.,  to  wit,  at  the  parish  aforesaid,  the  said 
Nathaniel  Hinde  died,  without  having  previously  avoided  or  resigned  his  said 
living ;  whereupon,  and  by  virtue  of  the  provisions  of  the  said  Act  of  Parlia- 
ment, the  said  new  church  then  became  the  principal  or  mother  church  of  the 
parish  of  Kingswinford  aforesaid,  and  the  then  church  became  such  a  chapel  as 
ifl  the  said  Act  mentioned,  and  which  same  chapel  then  acquired,  and  has  from 
tiMDceforth  continually  been  called  and  known  oy  the  name  of,  and  now  is,  the 
dmpel  of  St.  Mary's,  Kingswinford,  and  the  patronage  of  and  right  of  presen- 
tation to  the  said  chapel,  as  well  as  the  patronage  of  and  right  of  presentation 
to  the  said  new  churcn,  became  and  was  then  and  there  vested  in  the  said  John 
WilHam  Viscount  Dudley  and  Ward,  and  his  heirs,  he,  the  said  John  William 
Viscount  Dudley  and  Ward,  then  being  the  patron  of  the  said  rectory  of 
lingswinford,  and  the  said  John  William  Viscount  Dudley  and  Ward  then 
md  there  became  and  was  seised  as  of  fee  of  and  in  the  same  advowsons,  rights 
of  patronage,  and  presentation ;  and  being  so  seised  thereof,  he,  the  said  John 
William  Viscount  Dudley  and  Ward,  afterwards,  to  wit,  on,  &c.,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  presented  one  William  Henry  Cart- 
night,  then  being  a  minister  capable  of  having  cure  of  souls,  his  clerk  to  the 
aid  chapel,  who  upon  the  same  presentment  afterwards,  to  wit,  on  the  day  and 
^r  last  aforesaid,  was  admitted,  instituted,  and  inducted  into  the  same  chapel.'^ 
The  declaration  then  stated  the  will  of  the  said  John  William  Viscount  Dud- 
ley and  Ward,  then  become  Earl  of  Dudley,  bj^  which  the  earl  devised  the 
advowsons  and  rights  of  patronage  and  presentation  of  him  the  said  earl  to  the 
said  chapel  and  to  the  said  churcn  to  the  Right  Rev.  Henry  Phillpotts,  D.D., 
Lord  Bishop  of  Exeter,  Edward  John  Littleton,  Francis  Downing,  and  John 
Benbow,  for  a  term  of  ninety-nine  years  from  his  (the  earl's)  decease,  if  one 
William  Humble  Ward  should  so  long  live,  upon  trust,  when  and  as  each  or 
dther  of  the  said  livings  should  first  become  vacant  after  his  decease  during  the 
same  term,  to  present  thereto  respectively  such  several  persons  as  he  should 
Dominate  for  that  purpose  by  any  codicil  to  his  will ;  and  if  he  should  make  no 
such  appointment,  or,  having  made  one,  the  nominee  should  die  or  refuse  to 
accept  such  living,  then  to  present  to  each  and  every  such  last-mentioned  living 
nch  person  or  persons  as  the  said  William  Humble  Ward  should  nominate  for 
that  purpose.     The  declaration,  after  then  alleging  the  death  of  the  said  earl, 
without  naving  made  any  nomination  by  any  codicil,  and  that,  on  his  death, 
the  find  Bishop  of  Exeter,  Edward  John  Littleton,  Francis  Downing,  and  John 
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and  mines.  The  Act  provided  for  the  expenses  of  the  Act  being  paid  out  at 
the  sum  of  19>075/.  Is.  3d.,  and  after  settmg  apart  3,000/.  and  1,9^9/.  Is.,  for 
applying  the  residue  in  the  purchase  of  Navy  Victualling  or  Exchequer  Bills^ 
the  interest  arising  from  which  was  appropriated  in  the  payment  of  an  annuity 
of  SOO/.  to  the  rector  of  Kingswinford  for  the  time  being ;  and  power  was  given 
to  the  Court  of  Chancery  to  order  the  sale  of  all  or  part  of  the  Navy  Victualling 
or  Exchequer  Bills,  and  for  laying  out  the  money  to  arise  from  such  sale  in  the 
purchase  of  lands  to  be  conveyed  to  the  use  of  the  rector  and  his  successors  for 
ever.  The  3,000/.,  so  set  apart  out  of  the  purchase-money,  was  to  be  invested 
in  the  purchase  of  Navy  Victualling  or  Excnequer  Bills,  by  the  sale  of  which  a 
sum  not  exceeding  3,000/.  was  authorized  to  be  raised  and  applied,  with  the  con- 
sent of  the  ordinary  for  the  time  being,  in  erecting  and  building  a  new  rectory- 
house  and  outbuildings,  and  the  surplus  of  the  3,000/.,  if  any,  was  to  be  applied 
for  the  permanent  benefit  of  the  rectory.  The  sum  of  1,9^/.  Is.,  so  set  apart 
as  before  stated,  was  to  be  invested  in  Navy  Victualling  or  Exchequer  Bills,  and 
the  money  arising  by  the  sale  of  such  was  to  be  applied,  in  certain  events, 
towards  the  erection  of  a  new  church  in  the  said  parish  of  Kingswinford.  The 
Act  of  Parliament  then  enacted,  that  in  case  a  new  church  should  be  built  in 
the  said  parish  of  Kingswinford,  partly  by  means  of  the  money  to  be  produced 
by  the  sale  of  the  last-mentioned  Navy  Victualling  or  Exchequer  Bills,  then, 
and  in  such  case,  the  curate,  or  officiating  minister  thereof,  should,  during  the 
life  or  incumbency  of  the  said  Nathaniel  Hinde,  the  then  rector  of  Kingswin- 
ford aforesaid,  be  appointed  by  him,  the  said  Nathaniel  Hinde,  to  act  during 
his  life  or  incumbency,  and  be  paid  or  allowed  out  of  the  interest  of  the  money 
first  thereinbefore  directed  to  be  laid  out  in  the  purchase  of  Navy  Victualling 
or  Exchequer  Bills,  or  so  much  thereof  as  should  not  for  the  time  being  be 
invested  in  the  purchase  of  real  estates  as  aforesaid,  if  such  interest  shoifld  be 
sufficient  for  that  purpose ;  but  if  not,  then  by  the  said  Nathaniel  Hinde,  out 
of  his  own  moneys,  the  sum  of  100/.  per  annum  over  and  above  the  rents  which 
might  arise  from  letting  the  pews  in  the  said  new  church,  and  then,  and  in  such 
case,  also  from  and  after  the  death,  avoidance,  or  resignation  of  the  said  Natha- 
niel Hinde,  the  said  new  church  should  become  the  principal  or  mother  church 
of  Kingswinford  aforesaid,  with  all  the  accustomed  rights,  immunities,  and  pri- 
vileges appertaining  to  a  mother  church,  and  the  then  present  church  should 
become  and  be  deemed  a  chapel  of  ease  thereto,  to  be  served  by  a  minister  capa- 
ble of  having  cure  of  souls,  and  the  patronage  of  or  right  of  presentation  to  the 
same  chapel,  as  well  as  the  patronage  of  or  right  of  presentation  to  the  said  new 
church,  should  be  vested  in  the  said  John  William  Viscount  Dudley  and  Ward, 
his  heirs  and  assigns,  patron  and  patrons  of  the  said  rectory  of  Kingswinford, 
so,  nevertheless,  that  tne  minister  of  the  said  chapel  should  not  be  removeable 
at  pleasure ;  and  the  annual  sum  thereinbefore  directed  to  be  paid  to  such  rec- 
tor out  of  the  interest  of  the  money  to  be  invested  in  such  Navy  Victualling 
or  Exchequer  Bills  as  aforesaid,  should  belong  and  (under  the  order  and  direc- 
tion of  the  Court  of  Chancery,  on  a  petition  to  be  preferred  in  a  summary  way) 
be  payable  to  such  minister  of  the  said  chapel  and  his  successors,  and  any  here- 
ditaments which  might  have  been  purchased  pursuant  to  the  directions  therein- 
before contained  should  forthwith,  by  virtue  of  that  Act,  become  and  be  vested 
in  such  minister  and  his  successors  for  ever ;  and  in  case  any  part  of  the  money 
thereinbefore  directed  to  be  invested  in  the  purchase  of  real  estates  as  aforesaid 
should  remain  undisposed  of,  any  future  application  by  petition  to  the  said 
Court  to  have  the  same,  or  any  part  thereof,  invested  in  the  purchase  of  free- 
hold or  copyhold  hereditaments  as  aforesaid,  should  be  made  by  the  said  minis- 
ter for  the  time  being,  and  not  by  the  rector  for  the  time  being,  with  the  consent 
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and  approbation  of  the  ordinary  for  the  time  being ;  and  the  hereditament  to  be 
purchased  in  consequence  of  any  such  application  should,  when  so  purchased, 
be  conveyed  or  surrendered  and  assured  to  and  vested  in  the  said  minister  for 
the  time  Deing  and  his  successors  for  ever  ;  and  the  said  minister  for  the  time 
bong  should  be  a  sole  corporation,  capable  of  taking,  holding,  and  enjoying  the 
hoiraitaments  to  be  purchased  pursuant  to  that  Act.     The  declaration  then 
aQ^ed,  that  the  said  John  William  Viscount  Dudley  and  Ward  did,  in  pursu- 
ance of  the  said  Act,  pay  the  said  sum  of  19,075/.  Is.  3d.  into  the  Bank  of 
England  in  the  name  of  and  with  the  privity  of  the  Acoountant-General,  and 
aTored  a  payment  thereout  of  the  aforesaid  costs  and  investment  of  the  two 
sums  of  3,000/.  and  1,9^/.  Is.  in  the  manner  required  by  the  said  Act,  and 
that  afterwards  a  new  church  was  built  in  the  said  parish  of  Eingswinford, 
pntly  by  means  of  the  money  produced  by  the  sale  of  the  investments  of  the 
1,929/.  Is.  in  the  manner  required  by  the  Act,  and  partly  by  a  sum  of  money 
raised  by  the  parishioners,  together  with  a  certain  sum  given  by  the  commis- 
aoners  for  building  additional  churches ;  and  after  stating  the  consecration  of 
the  said  new  church,  the  declaration  proceeded  thus : — "  And  after  the  building 
of  the  said  new  church,  to  wit,  on,  &c.,  to  wit,  at  the  parish  aforesaid,  the  said 
Nathaniel  Hinde  died,  without  having  previously  avoided  or  resigned  his  said 
living ;  whereupon,  and  by  virtue  of  the  provisions  of  the  said  Act  of  Parlia- 
ment, the  said  new  church  then  became  the  principal  or  mother  church  of  the 
parish  of  Kingswinford  aforesaid,  and  the  then  church  became  such  a  chapel  as 
10  the  said  Act  mentioned,  and  which  same  chapel  then  acquired,  and  has  from 
thenceforth  continually  been  called  and  known  oy  the  name  of,  and  now  is,  the 
chapel  of  St.  Mary's,  Kingswinford,  and  the  patronage  of  and  right  of  presen- 
tation to  the  said  chapel,  as  well  as  the  patronage  of  and  right  of  presentation 
to  the  said  new  churcn,  became  and  was  then  and  there  vested  in  the  said  John 
William  Viscount  Dudley  and  Ward,  and  his  heirs,  he,  the  said  John  William 
Viscount  Dudley  and  Ward,  then  being  the  patron  of  the  said  rectory  of 
lingswinford,  and  the  said  John  William  Viscount  Dudley  and  Ward  then 
md  there  became  and  was  seised  as  of  fee  of  and  in  the  same  advowsons,  rights 
of  patronage,  and  presentation ;  and  being  so  seised  thereof,  he,  the  said  John 
WUBam  Viscount  Dudley  and  Ward,  afterwards,  to  wit,  on,  &c.,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  presented  one  William  Henry  Cart- 
wright,  then  being  a  minister  capable  of  having  cure  of  souls,  his  clerk  to  the 
said  chapel,  who  upon  the  same  presentment  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  was  admitted,  instituted,  and  inducted  into  the  same  chapel.*^ 
The  declaration  then  stated  the  will  of  the  said  John  William  Viscount  Dud- 
ley and  Ward,  then  become  Earl  of  Dudley,  bj^  which  the  earl  devised  the 
adfowsons  and  rights  of  patronage  and  presentation  of  him  the  said  earl  to  the 
said  chapel  and  to  the  said  churcn  to  the  Right  Rev.  Henry  Phillpotts,  D.D.» 
Lord  Bishop  of  Exeter,  Edward  John  Littleton,  Francis  Downing,  and  John 
Benbow,  for  a  term  of  ninety-nine  years  from  his  (the  earVs)  decease,  if  one 
William  Humble  Ward  should  so  long  live,  upon  trust,  when  and  as  each  or 
either  of  the  said  livings  should  first  become  vacant  after  his  decease  during  the 
same  term,  to  present  thereto  respectively  such  several  persons  as  he  should 
nominate  for  that  purpose  by  any  codicil  to  his  will ;  and  if  he  should  make  no 
Rich  appointment,  or,  having  made  one,  the  nominee  should  die  or  refuse  to 
aeoept  such  living,  then  to  present  to  each  and  every  such  last-mentioned  living 
vbA  person  or  persons  as  the  said  William  Humble  Ward  should  nominate  for 
that  purpose.     The  declaration,  after  then  alleging  the  death  of  the  said  earl, 
nitbout  naving  made  any  nomination  by  any  codicil,  and  that,  on  his  death, 
the  sud  Bishop  of  Exeter,  Edward  John  Littleton,  Francis  Downing,  and  John 
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Wara,  and  die  ^^f*^  rsBomaic  vaeaHC  jod  mpoivaiied  widi  a  minister  fin 

iL  br  ifae  bpse  ot  OBe,  deiuiweA  raoK  die  ({bbek  ti»  pceKni  a  fit 
'  to  die  asd  chopd.  Tjk  veoad  eaent.  immd  ai  stOBg  oat  the  Acl 
ef  PiriBmenL,  and  die  {TMiiJiy  tfenbj  cxetfiaL  j&  in  die  dot  ccmit,  alkgcd 
AaC  beface  and  at  the  tnce  of  riae  utuuiMtiaa  ■est  tfaaesmfier  aiisackjaed^  the 
B%lit  B&  John  WilEmi  Eari  of  I>adkT  «as  sesed  of  the  adrowaan  ad  i^ 
rf  lauLUUtion  to  thg  chapel  of  ScMg^  FiiiCiaiidiaiLaaQf  fee;  aivi  faoufi 
sp  ariaed,  he,  the  Mi  John  WiSi  Eari  of  DodLey^  haefuftiM^  to  wit^  oo,  fcc^ 
to  wit,  at  die  pnA  tiknamL  in  the  coodct  sSateaad.  ^miamieJ  one  WiUkn 
Benrj  Cartwng^  his  derfc  to  the  aid  rhiyrfj  (>™^  ^acac.  viio  vas  after- 
wards, to  wir.  on,  Jbc^  there  liahr  adaouttaL  iwrtiriifed>  and  im^iacoed  into  die 
and  cfaaiid,ondK9BidpraenCaDaBoftlreMidJofanWa5aBii;arlQfD^^ 
The  second  comit  dien  set  ont  the  wdl  of  the  said  cari,  wucMriiPn  <tf  Cart- 
wiUit,  and  lapae  to  the  Crown,  as  in  the  first  coant. 

The  fine  plea  of  the  defendant  was  pleaded  to  the  first  cocmc,  and  stated  tkat 
die  ndd  Jon  William  Eari  €if  Dndier,  br  his  said  last  wi^  anu  te^tamenty  in 
dbe  said  first  coont  of  the  dedantion  imtinBwL  so  s^ned^  attested*  and  sab- 
'serflxd  as  therein  mentianed,  gaire  and  deirised  the  said  adrowscns^  rights  of 
patroaage  and  presentation*  compnaed  io  the  said  term  of  lUDkLCT-nine  jears 
after  the  detemnuatioo  of  the  said  term,  and  imnedaiae&T  afber  tne  decease  of 
the  said  WiDiani  Honble  Ward,  to  WiUiaas  Ward,  the  eldest  sua  of  the  said 
Winiann  Htnnfale  Ward,  duriM  bis  natural  life;  and  that  after  the  said  chapel 
of  St.  MarrX  Kineswinibrd,  fasd  so  become  Tacant  br  the  6ee  zesig:nation  of 
die  said  William  Henrj  Cartwright  as  afivesaid,  and' within  six  months  after 
the  said  resigiiatiOD,  and  the  acceptance  thereof  as  afiaresaicL  to  vit«  on  the  day 
and  Tear  aforesaid,  the  said  William  Homfale  Lord  Ward  departed  this  life, 
and  therenpoo  the  said  term  of  mnetj-nine  jears  ended  and  determined,  and  the 
patronage  of  and  right  of  presentaticm  tothe  saidcfaapd  became  and  were  vested 
m  the  mid  William  Ward,  then  Wflliam  Lord  Ward,  as  devisee  of  the  said 
John  William  Eari  of  Dudkr ;  and  thereupon  afterwards  the  said  Wilham 
Lord  Ward,  after  the  death  V  the  said  W^illiam  Humble  Lord  Ward,  and 
within  six  months  after  the  resignation  of  the  said  William  Henrv  Cartwright 
and  the  acceptance  thereof  as  aforesaid,  to  wit,  on  the  SOth  of  Januarv,  AJ). 
ISStBf  dulj  nominated  and  appointed  the  said  defendant,  Richard  Folev,  being 
then  a  clerk  in  orders  and  in  all  lespecte  qualified  in  that  behalf,  to*  the  said 
chapel  cf  St,  MmrfM,  Kingswinford,  with  all  and  singular  theri^ts.  members, 
and  appurtenances  thereto  belonging;  and  thereupon  afterwards,  to  wit,  on  the 
9nd  dw  of  Mardi,  A.D.  1836,  the  Hon.  and  Right  Rev.  Henry  Lord  Bishop 
of  Li^fidd  and  Coventry,  being  then  the  ordinary  of  the  diocese  in  which  the 
said  chapd  was  situate,  did,  in  pumance  of  the  aforesaid  nomination  of  the 
said  William  Laid  Ward,  Inr  his  certain  license  in  that  bdialf  then  duly  made 
and  given,  license  the  said  clefendant,  Ridard  Fclejr»  to  read  prayers,  preach, 
offdate,  and  perform  divine  office^  as  curate  or  mimrfgir  within  the  said  chiqpel 
of  St.  Maijy  m  Kh^gswmfocdy  aouuiding  to  law,  and  did  invest  him,  the  said 
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Bidiard  Foky,  with  all  and  singular  the  rights,  perquisites^  salaries,  members, 
md  appurtenances  thereto  bdonging,  and  did,  by  those  presents,  authorize  him 
to  nrettch  the  word  of  Grod,  and  license  him  to  be  curate  or  minister  thereof; 
no  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  defendantt . 
Ucfaard  Foley,  became,  and  had  ever  since  continued  to  be,  and  still  was, 
BBiister  of  the  chapel  of  St.  Mary,  Kingswinford,  aforesaid. — Verification. 

The  aecond  plea  was  pleaded  to  the  second  count ;  and  after  reference  to  the 
Actof  FarUament,  and  setting  forth  the  various  matters  stated  in  the  first 
oooit  of  the  dediuation,  whereby  the  right  of  patronage  and  presentation  to 
the  dmpel  became  vested  in  the  Earl  of  Dudley,  as  in  the  first  count  men- 
tioned, stated  the  devise  of  the  same  to  Wm.  Lord  Ward,  for  his  life^  and  his 
Twminatinn  and  appointment  of  the  defendimt  to  the  said  chapel,  as  in  the  first 
plea  was  stated* 

General  demurrer  to  each  plea. — Joinder  therein. 

Telfmrdj  Scarjt.,  in  support  of  the  demurrer. — The  question  involved  in 

these  pkadings  is,  whether,  by  the  nomination  of  the  defendant  by  Lord  Ward, 

together  with  the  license  of  the  bishop,  the  chapel  was  full,  or  whether  the 

cii^idl  was  only^  presentative,  either  by  the  Act  of  Parliament  or  by  reason  of 

tbe  patnm  havii^  presented  Cartwright  to  the  living)  and  his  subsecj^uent 

induction.     Wheuer  the  benefice  was  donative  or  not  depended  on  the  private 

Act  of  7  Geo.  4,  c.  41,  which  is  set  out  in  the  declaration.     The  chapel  in  the 

present  case  had  been  the  ancient  church  of  Kingswinford,  and  had,  by  the 

opeiation  of  the  Act  of  Parliament,  become,  upon  uie  death  Hinde,  a  chapel  of 

CMe  to  the  new  church,  but  not  dependent  on  that  church  for  the  appointment 

of  a  minister  to  perform  there ;  the  ecclesiastical  duty  being  itself  the  object  of 

pRsentation,  in  like  manner  as  tbe  new  church.   There  was  nothing  in  the  Act 

wiudi  chang^  the  character  of  the  benefice,  except  that  of  making  the  old  church 

the  chapel  of  ease;   the  mode  of  filling  it  by  presentation  and  induction 

Raudned  as  before.    Even,  however,  if  by  the  construction  of  the  Act  it  was  a 

donative  benefice,  it  had  ceased  to  be  such  by  the  presentation  and  induction  of 

Mr.  Cartwright,  for  the  law  had  uniformly  been  laid  down,  from  Lord  Coke 

downwards,  that  whenever  the  patron  of  a  donative  benefice  presents  to  tbe 

oidinary,  and  the  clerk  is  admitted  and  instituted,  it  becomes  presentative,  and 

nerer  after  shall  be  donative.     In  Coke  Litt.  344,  is  the  following  passage : 

^  But  if  the  patron  of  such  a  church,  chantry,  chapel,  8ec.  donative,  doth  once 

nesent  to  the  ordinary,  and  hb  clerk  is  admitted  and  instituted,  it  is  now 

oeoome  presentable,  and  never  shall  be  donative  after,  and  then  lapse  shall 

mcur  to  the  ordinary,  as  it  shall  of  other  benefices  presentable.'"     To  the  same 

elect  are  Coke  Litt,  844 ;  2  Black.  Comm.  23 ;  FarchUd  v.  Gayre  (Cro.  Jac. 

G8) ;  Fits.  N.B.  85  £.     In  Gibson's  Codex,  title  9,  c.  11,  p.  S09,  it  is  said : 

**  If  the  patron  of  a  chapel  do  present  to  that  chapel,  it  shall  become  a  church, 

md  be  presentative.     This  was  affirmed  by  Doderidge,  and  assented  to  by 

Coke  in  the  Court  of  King^s  Bench  (12  Jac  1),  agreeably  to  what  is  said 

dsewhere  of  donatives  ;^  andin  the  second  volume  of  that  work,  title  34,  c.  10, 

pi  890 :  ^'  If  the  patron  of  a  donative  doth  present  to  the  ordinary,  and  sufier 

admission  and  institution  thereupon,  it  is  no  longer  donative,  but  for  ever 

presentative,  and  liable  to  lapse  and  subject  to  the  jurisdiction  of  the  ordinaiy.*** 

And  Crem^  v.  Burnet  (1  Styles,  266),  where  it  is  said  the  king  seised  of  a 

dqoative  makes  it  presentative  if  he  do  but  once  present  unto  it.     The  case  of 

Lmdd  V.  Widdawe  (2  Salk.  5411  is  the  only  one  which  appears  to  be  opposed 

to  this,  ior  the  Court  there  held,  that  though  a  presentation  might  destroy  an 

iapiopriatiaii,  yet  it  could  not  destroy  a  donative,  because  the  creation  thereof 

VIS  by  letters  pateoL 
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TiNDAL,  C.J. — It  may  have  been  that  in  that  particular  case  the  donative 
was  created  by  letters  patent  fiom  the  Crown. 

Maxjlk,  J. — ^At  all  events,  it  is  only  an  authority  for  a  case  where  the 
donative  is  so  created. 

'■  CkanneUj  Serjt.  oontri,. — It  is  admitted  that,  with  respect  to  a  donative, 
properly  so  called,  if  the  patron  has  once  presented,  and  the  derk  been  insti- 
tuted, the  right  becomes  afterwards  only  presentative,  yet  it  is  submitted  that 
there  is  a  distinction  with  respect  to  a  chapel  of  ease  such  as  the  present.  The  - 
practice  is  always  to  nominate  to  these  chapels,  and  though  these  perpetual 
curacies  are  said  to  be  donative,  yet  they  are  rather  quari  donative.  Watson, 
in  his  work  on  dergyman^s  law,  c.  15,  p.  172,  after  ffiving  instances  of  several 
donatives,  says,  some  of  these  "  may  rather  be  called  quasi  donatives  than 
properly  donatives;  such  are,  Ist,  the  collation  of  a  bishop  without  any  pre- 
sentation ;  Snd,  the  grant  of  the  king  to  prebends,  &c.  without  institution ; 
and,  8rd,  the  nomination  to  perpetual  curacies,  which  is  without  either  presen- 
tation, institution,  or  induction ;  for  these  differ  from  donatives,  properly  so 
called,  which  are  given  and  fully  possessed  bv  the  sole  donation  of  the  patron 
in  writing,  inasmuch  as  collations  and  royal  grants  are  to  be  followed  by 
induction  and  instalment,  and  persons  nominated  to  curacies  are  to  be  autho- 
rized by  a  license  from  the  bishop  before  any  can  legally  officiate.  Whereas 
possession  by  donation  is  not  subject  to  any  of  these  consequences.'^  The 
authorities  cited  on  the  other  side  are  distinguishable,  for  they  apply  to  a 
chapel  properly  so  called,  but  it  is  questionable  if  they  are  applicable  to  a  chapel 
of  ease  like  the  present.  Reg.  v.  The  Bishop  of  Carlisle  (1  T.  R.  396),  Bliss 
V.  Wood  (S  Haggard,  N.  R.  486),  and  Williams  v.  Brown  (I  Curt.  53),  sup- 
port  this  distinction.  The  case  of  Ladd  v.  Widdows  (2  Salk.  541)  shewed  at 
least  that  a  donative  created  by  letters  patent  was  not  such  a  donative  as  would 
be  lost  by  a  presentation  and  induction,  and  therefore  there  was  some  reason 
for  holding  tnat  a  quasi  donative  like  the  present  should  in  like  manner  not  be 
subjected  to  the  general  rule  applying  to  donatives  properly  so  called  ;  at  all 
events,  there  was  no  authority  for  shewing  that  a  chapel  of  ease  like  the  present 
ever  required  any  thing  more  than  a  nomination  by  the  patron  with  a  license 
from  the  ordinary.  Then  the  Act  of  Parliament  put  no  restriction  on  this 
right  to  nominate,  but,  on  the  contrary,  reserved  it,  giving  the  right  to  appoint 
to  Hinde,  the  rector,  during  his  incumbency,  and  afterwards  to  Lord  Ward, 
the  patron.  There  is  no  reason  why  the  bishop  should  have  any  jurisdiction, 
and  the  patron  be  required  to  present.  Shirt  v.  Carr  (S  Bro.  P.  C.  49)  was 
also  cited. 

Talfourdf  Serjt,  replied. 

TiNDAL,  C.J. — The  real  question  involved  in  this  case  appears  to  me  to  be, 
whether,  according  to  the  proper  construction  to  be  put  upon  this  Act  of  Par- 
liament under  which  the  chapel  was  created,  the  chapel  is  a  donative  benefice, 
to  which  the  patron  may  appoint  without  presenting  the  clerk  to  the  bishop,  or 
whether  it  is  presentative  only,  and  therelore  requiring  institution  and  induc- 
tion. Now,  it  appears  to  me  that  when  we  come  to  look  at  this  Act,  the  proper 
construction  to  oe  put  upon  it  is,  that  the  incumbency  is  presentative.  The 
object  of  the  agreement  of  the  11th  of  March,  18^6,  was,  that  that  part  of  the 
glebe  lands  in  the  parish  of  Kingswinford  which  contained  mines,  and  which 
might  therefore  be  worked  more  beneficially  by  lay  hands,  should  be  sold,  and 
the  proceeds  invested  for  the  benefit  of  the  rectory,  and  accordingly  the  patron-^ 
enters  into  a  contract  with  Mr.  Hinde,  the  then  rector,  with  the  consent  of  the 
ordinary,  by  which  a  certain  portion  of  the  glebe  lands,  with  the  mines,  was  to' 
be  sold  to  the  patron,  and  the  purchase-money  invested,  and  out  of  part  of  the 
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lame  a  new  rectory-house  was  to  be  built,  and  part  was  to  be  applied  towards  the 
erection  of  a  new  church,  the  purchase-money  being  thus  disposed  of,  viz.  SfiOOl. 
for  the  building  of  the  new  rectors  house,  and  1,929/.  Is.  towards  the  erection 
of  the  new  church,  provided  with  it  sufficient  money  be  raised  by  the  parish  to 
defray  the  expenses  of  its  building;  and  in  case  such  church  should  be  so  built, 
the  curate  was  afterwards,  during  the  life  or  incumbency  of  Hinde,  to  be  allowed 
lOQL  a  year  out  of  the  interest  of  the  purchase-money,  directed  to  be  invested 
in  Navy  Bills,  if  such  interest  should  be  sufficient,  and  if  not,  out  of  Hinders 
own  monej9.  The  Act  then  goes  on  to  state  how,  in  case  such  new  church 
dKmld  be  built,  the  disposal  of  the  future  patronage  was  to  be  effected; 
namdy,  first,  that  during  the  life  or  incumbency  of  Hiode,  the  old  church  was 
to  remain  as  before,  and  the  curate  to  the  new  church  to  be  appointed  by  Hinde, 
the  rector,  for  which  the  curate  would  only  require  the  license  of  the  bishop  to 
officiate  and  perform  his  duties.  But  after  the  death,  avoidance,  or  resignation 
of  Hinde,  the  Act  contains  the  important  words  which  the  Court  is  now 
called  upon  to  construe ;  it  states  then  the  new  church  shall  become  the  princi- 
}m1  or  mother  church  of  Kingswinford  aforesaid,  with  all  the  accustomed 
rights,  immunities,  and  privileges  appertaining  to  a  mother  church,  and  the 
then  diurch  shall  become  and  be  deemed  a  chapel  of  ease  thereto,  to  be  served 
bj  a  minister  capable  of  having  cure  of  souls ;  and  the  patronage  of  or  right  of 
presentation  to  tne  same  chapel,  as  well  as  the  patronage  of  or  right  of  presen- 
tation to  the  said  new  churcli,  shall  be  vested  in  the  said  John  William 
Viscount  Dudley  and  Ward,  his  heirs  and  assigns,  patron  and  patrons  of  the 
said  rectory  of  Kingswinford,  so,  nevertheless,  that  the  minister  of  the  said 
chapd  shall  not  be  removeable  at  pleasure.  It  then  goes  on  to  state  that  any 
hereditaments  which  may  be  purcnased  pursuant  to  that  Act  shall  be  con- 
njed  to  and  vested  in  such  minister  of  the  chapel  for  the  time  being,  and  his 
raccessors,  as  a  body  sole.  The  question  is,  what  is  the  meaning  of  the  words 
''the  patronage  of  or  right  of  presentation  to  the  same  chapel.^  The  same 
words  are  used  to  apply  to  the  old  as  to  the  new  church ;  and  when  one  finds  in 
the  Act  the  same  words  expressed  with  regard  to  both,  it  is  difficult  to  put  on 
them  one  construction  as  to  the  presentation  to  the  new  church,  and  another  and 
liferent  construction  as  to  the  presentation  to  the  chapel  of  ease.  The  curate 
ii»  by  the  Act,  during  the  life  or  incumbency  of  Hinde,  to  be  appointed  by 
Hinde,  and  it  is  extraordinary  that  these  words,  which  might  tend  to  make  it 
donative,  should  be  dropped  when  the  Act  comes  to  declare  the  patronage  of 
the  diapd  and  church  arter  the  death  or  avoidance  of  Hinde.  In  the  autho- 
lity  fran  the  First  Institutes,  844,  the  mode  is  pointed  out  by  which  donatives 
were  created ;  it  is  there  said :  ^*  As  the  king  majr  create  donatives  exempt 
from  the  visitation  of  the  ordinary,  so  he  may  by  his  charter  license  any  suo- 
ject  to  found  such  a  church  or  chapel,  and  to  ordain  that  it  shall  be  donative  and 
not  presentable,  and  to  be  visited  by  the  founder  and  not  by  the  ordinary ; 
and  thus  began  donatives  in  England  whereof  common  persons  were  patrons.^ 
In  moat  cases  the  charter  or  deed  is  never  now  produced,  it  generally  having 
been  lost.  Here,  however,  is  the  Act  itself  under  which  this  right  is  created ; 
ad  if  it  were  a  donative,  one  would  have  expected  therefore  to  nave  found  in 
it  some  words  excepting  the  jurisdiction  of  the  bishop;  but  I  don't  find  in  it 
mj  sadi  words.  On  we  whole,  it  seems  to  me  tliat  tne  proper  construction  to 
he  pot  upon  this  Act  is,  that  the  chapel  was  thereby  made  a  benefice  present* 
lUe  to  by  the  patron  of  the  living ;  and,  indeed,  the  only  case  of  the  exerdse 
tf  the  right  wbidi  has  occurred  aner  the  death  of  Hinde  confirms  it  bein^  so 

eieDtdUe.    Consequently,  I  am  of  opinion  that  judgment  should  be  given 
the  Crown. 
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IIaifle,  J. — I  am  of  tbe  wmmt  optniaD.     It  u  not  necnnry  to  consider 


whether  a  niigk  ymwiifirinn  br  the  patEoa,  suppon^  this  duipd  to  be 
dontiYe,  wooki  make  it  afterwards  pceaentidife,  although  my  opinion  is  that  it 
would.  I  conceiTe  that  this  chapd  is  originaDy  made  praentabie,  and  there- 
fine  to  discuss  what  it  would  be  if  it  wore  not,  m  akogether  irrderant.  That 
the  chapd  is  picscntjJJe  is,  I  think,  apparent  from  the  Act  of  Parliament,  by 
wUdi,  in  the  erent  of  the  new  church  beii^  built  after  the  death  or  avoidance 
of  Hinde,  the  character  of  the  benefice  is  dumged.  The  Act  provides  in  the 
ffimio  words  for  the  reservation  of  the  patroni^  to  the  new  benefice  as  to  the 
old,  and  converts  the  old  churdi  into  a  chapd  of  ease.  Now  these  words 
Aould  be  construed  in  both  cases  in  the  same  sense^  unless  there  was  something 
necessary  to  call  for  a  diflerent  constructioo ;  but  that  necessity  does  not,  I 
dnnk,  exist  in  the  present  instance.  The  old  church  (^  Kingswinfbrd  is,  by 
the  Act,  transmutea  into  a  new  diapd  (^  ease,  and  in  that  respect  undoubtedly 
diere  is  a  great  change  efiected ;  but  only  in  that  respect.  The  living  of 
^^winferd  was,  before  the  Act,  a  presentable  benefice,  and  I  do  not  see 
any  advantage  to  be  derived  by  holding  thb  to  have  been  altered  by  the  Act 
Cbxsswsll  and  Eile,  JJ^  ocMMorred. 

Jmigmenifor  Ae  Crown, 


THE  LORD  CHANCELLOR'S  GOPRT. 

April  17  and  18,  1844,  and  December  20,  1845. 
YoTKG  V.  Loan  WATEarAax.(a) 


SUtmie  ^f  LJmUmimu     TVwftt  ^  m  term — CMw  fM  inut^Pmnr  rf  i 

Whmt  m  term  u  BmUtd  tq^tm  irmH  to  rmue /■rfi'wM,  Ue  inutM^tJke  term  tamm§t  ^/ttt  mmf  Iqpw  ^ 
liMf  le  AtMwrf  /•  kM  mimrdtfy  tm  tko§ej9r  wkom  ikeportimi  wen  oi/aMM;  mmr  eaa  tJke  — u 
qf  tke  mimte  mtftei  t9  tk€  inmt  term  eet  ly  li>  SimimU  ^  LkmUmiiem  ijiiwir  tke  rliiHi  y  Hit 
pemme  emtUled  l»  tke  pertiptu,  moimitkettmtHmf  tkef  kne  hetm  emgmsmmi  ^  their  rigkie^  mmijim 
frem  MmkHRHite  fer  mpwmrdM  ^  twemiy  pemn.  Tke  Stmimie  ^  limmtatiemt  kn  m  €pfiiet0m 
keiwee%  imttee  med  eeetm  fwe  trwttm, 

THE  plaintiff  in  this  case  had  filed  his  bill  as  the  personal  representative 
of  Augustus  Cavendish  Bradshaw  and  Deborah  Musgrave,  two  of  the 
diildren  of  Sir  Henry  Cavendish  and  Sarah  his  wife,  to  have  the  sum  of  S^OOOL 
raised ;  the  plainiiff  claiming  two-sevenths  c^  that  sum.    By  a  settlement,  dated 
in  August,  1757,  made  upon  the  marriage  of  Sir  Henry  Cavendish  and  Sai^ 
Bradshaw,  afterwards  Baroness  Watermrk,  the  sum  of  10,00(ML  was  to  lie 
raised,  under  the  trusts  of  a  term  of  500  years,  out  of  estates  in  England  and 
;  Irdand,  for  the  portions  of  the  younger  diildren  c^  the  marriage.    Thepcrtions 
thus  provided  for  were  to  be  paid  after  the  death  of  Sir  Henry  Cavendish  to 
such  of  the  younger  sons  as  should  attain  the  age  of  twenty-one  years,  and  to 
sudi  of  the  dau^ters  as  should  attain  that  age  or  marry,  whidi  shcHild  fiat 
happen.     The  settlement  directed  that,  if  thoe  should  be  twoor  more  younger 
.  cfaiidren  of  the  marriage,  the  sum  of  10,000/.  should  be  paid  to  and  distributed 
-  ansciogst  them,  in  such  shares  as  Sir  Henry  Cavendish  and  Sarah  his  wife^ar 
Ae  survivor  of  them,  should  by  deed  appoint,  and  for  want  of  iqppointiiiutfi 
4be  sum  of  KMNNK.  was  to  be  divided  between  them  equally.    There  i 

(c)  Reported  b7  R.  G.  Wxlfoko,  Esq.,  Barrister^al-liw. 
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younger  children  of  the  marriage,  viz.  George,  Augustus,  Frederick,  Catherine, 
bebwah  (afterwards  Musgrave),  Sarah  (Lady  Montnorris),  and  Ann  (Lady 
ISmaine).  In  November,  178S,  on  the  marriage  of  Sarah,  2,000/.,  part  of 
tk  sum  of  10,000/.,  was  appointed  to  her  after  the  decease  of  her  father  and 
sudier.  In  179S,  on  the  marriage  of  Ann,  another  sum  of  S,000/.  was  also 
npointed  to  her.  In  May,  180^  3,000/.  was  appointed  to  anodier  of  the  chiU 
mi,  but  no  part  of  it  was  appointed  to  Augustus  or  Deborah.  On  the  10th 
of  February,  1808,  the  remainder  of  the  fund  was  appointed  to  George  Caven- 
didi;  that  sum,  however,  had  not  been  raised.  Sir  Henry  Cavendish  survived 
Us  wife,  and  died  in  1804.  This  bill  was  filed  in  1838  against  Lord  Water- 
pnlL,the  grandson  of  Sir  Henry  Cavendish  and  Baroness  Waterpark,  the  heir  in 
till  male  1^  Richard  Baron  Waterpark,  his  late  father  (who  was  the  first  tenant 
in  tail  male  under  the  settlement  or  August,  1757),  and  also  against  the  children 
ia whose  £ELvour  the  appointments  had  been  made,  and  the  mortgagees  of  Richard, 
late  BaroD  Waterpark,  with  notice  of  the  settlement,  and  dso  against  James 
Wigram,  in  whom  the  term  of  500  years  was  vested  as  trustee  ror  the  mort- 
gagee, also  with  notice  of  the  settlement.  The  bill  prayed,  that  all  the  appoint* 
meats,  or,  at  all  events,  the  last  appointment  of  3,000/.  to  George  Cavendish, 
might  be  declared  to  be  null  and  void,  upon  the  ground  that  the  power  con- 
taittfd  in  the  settlement  did  not  authorize  an  appointment  of  the  sum  of  10,000/. 
to  iny  one  or  more  of  the  younger  children  of  the  marriage,  to  the  exclu- 
ooDof  the  others;  and  that  the  sum  of  10,000/.  might  be  equally  divided 
UDongst  all  the  younger  children ;  and  that,  at  any  rate,  the  sum  of  3,000/. 
which  had  not  been  raised,  might  be  divided  amongst  such  of  them  as  the  Court 
should  think  fit ;  and  that  the  plaintiff  might  be  declared  to  be  entitled  to  the 
two  shares  of  the  two  children  of  whom  he  was  the  personal  representative. 

The  Vice-chancellor  of  England  (13  Simons,  203)  held  the  power  of  appoint- 
ment not  to  be  an  exclusive  one,  and  that  each  of  the  younger  children  was 
entitled  to  participate  in  the  sum  of  10,000/. ;  that,  however  the  three  first 
of  the  appointments  were  good,  and  the  last  only  void,  because  the  whole  of 
the  fund  ttien  remaining  undisposed  of  was  appointed  to  George  Cavendish  to 
the  exclusion  of  three  of  the  younger  children.  Another  question  raised  on 
Uialf  of  Liord  Waterpark  before  the  Vice-Chancellor  was,  whether,  inasmuch 
nail  the  younger  children  had  attained  twenty-one  before  their  father^s  death, 
wliidi  occurred  in  August,  1804,  the  plaintiff  ^s  claim  was  not  barred  by  the 
StUute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  s.  40.  But  the  Vice-Chancellor 
Uld  that  the  relation  of  cestui  que  trust  and  trustee  existed  between  the  younger 
dddren  and  the  trustees  of  the  term,  and  therefore  the  statute  did  not  apply. 
Lord  Waterpark  appealed  against  the  decree. 

Mueeell  and  Shadwellj  for  the  plaintiff,  contended  that  there  was  a 
BdMisting  trust  for  the  benefit  of  the  younger  children,  to  whom  no  w- 
poiniment  had  been  made.  They  referred  to  the  3  &  4  Wm.  4,  c.  27.  By 
the  S5th  section  it  is  enacted,  *^  That  when  any  land  or  rent  shall  be  vested 
h  mj  trustee  upon  any  express  trust,  the  right  of  the  cestui  que  trust  or 
ttjT  person  claiming  through  him,  to  bring  a  suit  against  the  trustee,  or 
^  person  claiming  through  him,  to  recover  such  land  or  rent,  shall  be 
iWnitd  to  have  first  accrued  at,  and  not  before,  the  time  at  which  such 
laid  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a  valuable  con- 
'  Dy  and  shall  then  be  deemed  to  have  accrued  only  as  against  such 
r,  and  any  person  claiming  through  him.*^  That  section  expressly 
I  for  such  a  case  as  this.  Then  this  was  a  concealed  fraud,  and  it  was 
ths  duty  c^  the  tmstee  of  the  term  to  let  his  ceaiui  que  trusts  know.  ^  The  26th 
""^^  of  the  Act,  which  reUtes  to  concealed  fraudsi,  enacts,  **  That  in  any  case 
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of  a  concealed  fraud,  the  right  of  any  person  to  bring  a  suit  in  equity  for  the 
recovery  of  any  land  or  rent  of  which  he,  or  any  person  through  whom  he 
claims,  may  have  been  deprived  by  such  fraud,  shall  oe  deemed  to  have  first 
accrued  at,  and  not  before,  the  time  at  which  such  fraud  shall,  or  with  reasonable 
diligence  might,  have  been  first  known  or  discovered.''  A  demurrer  to  the  pre- 
sent bill  had  been  overruled  by  the  Vice-Chancellor.  George  Cavendish  had 
released  in  1818.  In  1887,  Mrs.  Lopez,  the  other  child,  had  filed  a  bill  for 
her  share  of  the  fund,  and  that  suit  had  beed  compromised  by  payment  to  hei 
of  1,000/.  In  1838  the  two  children,  through  whom  the  plaintiff  claimed, 
died,  and  the  plaintiff  obtained  administration.  When  he  oiscovered  that  a 
suit  had  been  compromised  with  Mrs.  Lopez,  he  filed  the  present  bill.  Either 
the  plaintiff's  claim  was  protected  by  the  25th  section,  or  it  was  a  case  not  within 
Jtbe  Act.    {PhUlipa  v.  Munninga,  2  Myl.  &  Craig,  809.)  (o) 

JCoe  and  Parry ,  for  Lord  Waterpark,  contended  that  this  claim  was  barred 
hw  the  40th  section  of  the  8  &  4  Wm.  4,  c.  27,  which  enacts,  "  That  after  the 
Slst  day  of  December,  1888,  no  action  or  suit  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equity,  or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a  dis- 
cbar^  for  or  release  of  the  same,  unless,  in  the  mean  time,  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  acknow- 
ledgment of  the  right  thereto  shall  have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent ;  and  in  such  case,  no  action  or  suit  or  proceeding  shall  be 
brought,  but  within  twenty  years  after  such  payments  or  acknowledgments,  if 
inore  than  one  was  given."*    {Lord  St  John  v.  Botightotiy  9  Simons,  219.)  (6) 

(a)  FhUHpiv,  Munningi  (2  Myl.  &  Craig,  309).  as  ezecnton  of  Anbert,  were  in  possession  of  the 

March  16, 1837.— This  was  a  suit  to  make  an  exe-  two  bonds,  and  tliat  they  most  wait  the  extinction 

•  .cutor  account  for  a  snm  of  money  which  had  been  of  prior  demandi'on  the  estate. 

bequeathed  to  him  by  his    testator  upon  certain  In  1817,  Lord  St.  John,  the  testatrix's  son,  died, 

'trusts,  and  which  had  been  severed  by  the  executor  leaTine  the  plaintiffs,  his  only  children.    Nine  days 

•from  the  testator's  personal  estate,  and  the  interest  after  tl&e  death  of  Lord  St.  John,  Wollaston  wrote 

-^of  which  had,  for  a  time,  been  applied  upon  the  to  Townsend  to  ascertain  whether  the  claim  had 

'trusts  of  the  will.  been  made  in  proper  order,  or  whether  it  would  be 

hard  Chancellor  Cottenham  held  that  this  suit  necessary  to  take  any  legal  steps  in  order  that  the 

•must  be  considered,  not  as  a  suit  for  a  legacy,  but  claim  might  be  liquidated  in  due  course  with  the 

as  u  suit  to  compel  a  party  to  account  for  a  breach  other  demands  of  her  ladyship's  estate.    Three  daya 

•of  trust,  for  the  fund  ceased  to  bear  the  character  of  after,  Townsend,  in  answer,  said  that  he  did  not 

a  legacy  as  soon  as  it  assumed  the  cliaractcr  of  a  apprehend  that  the  death  of  Lord  St.  John  would 

trust  fund ;  therefore  this  is  not  a  suit  to  recover  a  any  way  affect  the  claim  of  Aubert's  executon  os 

legacy  witl^n  the  meaning  of  the  Limitation  Act,  the  late  Lady  St.  John's  estate,  and  that  the  notiea 

3  &  4  Wm.  4,  c.  27.  they  formerlv  gave  was  sufficient  for  every  purpose ; 

(6)  Lord  St.  John  v.  Botghfon  (9  Simons,  219).  and  he  hopeil,  in  a  very  few  years,  all  her  ladyshfp^i 

Mily  1,  1838.— In  1802,  Lady  St.  John  executed  debts  would  be  fuUy  paid. 

two  bonds  to  a  genUeman  named  Anbert.    Lady  In  1823,  Davies  wrote  to  Townsend  to  inquire 

St.  John  died  in  1805,  and,  by  her  will,  devised  her  when  it  was  probable  that  the  bond  debts  would  be 

real    estates   to   Richard   Bennett   and    Thomas  discharged.    In  the  same  year,  Townsend,  in  Us 

Townsend,  in  trust,  to  sell  and  pay  her  debts,  and  answer,  said :  **  1  regret  that  it  is  not  in  my  powet 

to  stand  possessed  of  the  residue  upon  certain  trusts  to  retnm  you  a   more   satisfactory  answer  wifli 

for  the  benefit  of  her  son  and  his  children ;  and  she  regard  to  the  claim  of  the  late  Mr.  Anbert  upon  tke 

appointed  Bennett,  Townsend,  and  her  son,  her  estate  of  the  late  Lady  St.  John.    Be  assured  1 

exjteaton.  shall  be  happy  to  discharge  the  bonds  to  the  U^ 

At  Lady  St.  John's  death,  her  aAdrs  were  in  a  Mr.  Aubert  as  soon  as  it  is  in  my  power.*'    Tbett 

very  embarrassed  state;  and,  in   1811,  Townsend  there  is  this  passage :  *<  A  setere  attack  of  go«tte 

wrote  to  Aubert,  stating  that  there  was  littie  pros-  the  hand  obliges  me  to  employ  an  amanuensis  ;*'  oi 

peet  of  her  debts  being  paid  for  many  years.  the  letter  concluded :  ''  I.  am.  Sir,  vour  most  obe« 

In  1814,  Bennett  died.    In  1816,  Aubert  died,  dient  servant,  for  Thoe.  Townsend,  L.  T."    ItM 

having  appointed  W.  Davies  and  O.  H.  WoUastoa  sworn  that  this  letter  was  written  by  Miss  Lam 


Us  executors.    After  his  death  his  executors  made  Townsend,  the  daughter  of  the  trustee, 

iMdriee  of  Townsend,  as  to  the  state  of  LadySt.  to  her  fhther's  dictation,  and  that  it  was  signed  ly 

Jajba*i  aftirs ;  and,  on  the  9nd  July,  1816,  Wol-  her  in  his  presence.    On  a  petition  being  presentsl 

teytou.  In  answer  to  a  letter  wUeh  he  had  reeeived  in  1838  to>nee*ChaneeUor  Shadwell,  by  Daviei  aai 

IrwTBWMend,  gavi  notfee  thit  he  and  Dsvies,  WoUastoii,  Us  Hqbow  espresied  Us  opinioa,  tM 
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The  LORD  CHANCELLOR.— Do  you  mean  to  say  that  after  twenty 
jfeirs  a  trustee  can^t  be  called  upon  to  raise  money  ? 

JTofc— Yes.     (Dearman  v.  Wyche^  9  Simons,  670.)  (a) 

The  LORD  CHANCELLOR.— You  contend  that  of  money  payable  out 
of  land  in  any  shape  or  in  any  manner  ?  And  whether  this  is  not  in  substance 
a  ditrge  on  land  ? 

Koe* — Exactly  so.  It  falls  within  the  40th  section,  and  is  not  within  the 
exception  in  favour  of  express  trusts  in  the  S5th  section.  The  1,000/.  paid  to 
Mn.  Lopez  is  no  acknowledgment  that  the  rest  is  due. 

The  LORD  CHANCELLOR.— What  kind  of  payment  will  teke  the  case 
out  of  the  statute ;  if  3,000/.  is  paid  out  of  10,000/.,  would  not  that  take  it  out 
rf  the  statute  ? 

CoopeTj  for  Greorge  Cavendish. — The  statute  applies  to  legacies  and  other 
charges  on  real  estate.     (Sheppard  v.  Duke^  9  Sim.  567.)  (6) 

The  LORD  CHANCELLOR.— Lord  Waterpark  claims  under  a  settle- 
ment  made  by  his  grandfather,  and  what  the  plaintiff  says  here  is,  that  the 
tnuts  €S  that  settlement  are  not  satisfied. 

Cooper. — Cholmonddey  v.  Clinton  (1  Turn.  &  Russ.  107) ;  (c)  Hovenden 
V.  Lord  Annealey  (£  Scho.  &  Lef.  617).  (d) 


tie  ri^t  of  Uie  petitioDeri  to  Ute  sams  due  on  the 
bndi,  had  been  acknowledged  by  a  writing  signed 
bf  theagcnt  of  Um  peraon  by  whom  the  same  an  pay- 
able; aad  that  the  petitioners  ooght  to  be  at  liber, 
tfto  go  in  before  the  Master  and  prove  their  debt. 

(s)  J>eanMm  ▼.  WyeU  (9  Sim.  570).  Jnly  24, 
I8l9.~ln  this  case.  Vice- Chancellor  Shad  well 
bedded  that  the  Statute  of  Limitations  (3  &  4  Wm. 
4,  e.  S7y  s.  40)  may  be  pleaded  to  a  bill  of  fore- 
oNiiu  A  fbredoeure  salt  being,  in  fact,  a  suit  for 
the  iseovcry  of  the  money  secured  by  the  mortgage ; 
aadthit  m  plea  of  the  Statute  of  Limitations  (3  & 
4  Wb.  4,  c.  S7)  ooght  not  to  deny,  by  answer, 
■titmuts  in  the  bill  which  are  |p  direct  contra- 
ikSSm.  to  the  avermenta  necessary  to  support  the 
pka;  bat  an  answer,  in  support  of  the  plea,  ought 
Ithe  eoniaed  to  those  statements  in  the  bill  which 
iB^ii  iiif  s  aadUary  to,  or  as  affording  CYidenee  of, 
iMMMBtB  which  are  directly  negatived  by  the 
iWirilB  «fcmients  in  the-  plea. 

(1)  Sktppard  ▼.  Jhtke  (9  Simons,  S67).  Feb.  19, 
iniL— lUa  was  a  biU  illed  against  the  executors  or 
ttMtalcMr  whose  will  had  bam  proved  more  than 
tiwl|  fcttra  before  the  commencement  of  the  suit, 
tiwapsl  payment  of  pecuniary  legacies  given  to 
f^^mamf  aad  pmble  out  of  the  tesUtor's  per- 
taalcrtataoaly.  Thedefendant  pleaded  the  3  &4 
Wa.  4,  c  «r,  s.  40,  which  Vice-ChanceUor  Shad- 


wdlwaa  of  opinion  applies  to  legacies  payable  out 
<f  paaaaal  estate,  as  well  as  to  legacies  charged  on 


(t)  CkOmomieleg  w.CtixUm  (1  Turn.  &  Russ.  107). 
Mnnj,  18Q3.^Aa  estate  being  in  lease,  Lord 
'"'  ~  I  WfungfaHy  catered  and  reJBcived  the  rents 
'  B  caimnaanre  of  the  lease,  aad  afterwards 
\  hi  poaiesiioB,  up  to  a  period  more  than 
tlMlf  ycata  dtsteat  froaa  the  tfioia  of  his  entry. 
iMa  twaalf  vsara  aftw  the  expiratloB  of  the 
hM^ttaplalatitbnv 


bnMgfatan 


of 
andffieda 


.ia  riviaf  judgaieat,  said 
noa^tlM  dsaraner 


loBwMihbei 

IwaatUa:    •<  Ike  titk  la  stated  on 
atUlaiawMih  there  has  been  fas  one 

,_jesaioa  far  above  tweaty  years; 

JAIUtawlftwMtha  fartairtioa  of  the  Hoaaa  of 
Milt 


verse  possession,  not  accounted  for  by  some  dis- 
ability, as  coverture  or  infancy,  for  twenty  years,  a 
court  of  equity  ought  not  to  interfere.  That  doctrine 
was  resisted  by  ui^ng,  that  in  the  bill  it  was  men- 
tioned  that  there  were  leases  of  the  estate,  which 
were  unexpired  till  the  year  1796 ;  not  that  the 
lessees  had  not  paid  rent  to  the  Clinton  family,  but 
it  was  insisted,  on  the  authority  of  some  modem 
cases  decided  in  the  Court  of  King's  Bench,  that  in- 
asmuch as  an  ejectment  might  be  brought  after  the 
period  expired,  provided  it  was  brought  within 
twenty  years  after  the  expiration  of  those  leases,  so 
by  analogy  this  bill  might  be  maintained  in  equity. 
It  will  be  in  the  recollection  of  those  who  have  read 
the  judgment  delivered  in  the  House  of  Lords  in 
the  former  case,  that  Lord  Redesdale  expressed 
very  considerable  doubt  whether  the  cases  alluded 
to  would  be  finally  supported,  if  brought  before  the 
House  of  Lords.  But  putting  the  case  as  high  as 
it  can  be  put,  that  they  could  be  supported,  and  in- 
timating, at  the  same  time,  that  my  opinion  is  not 
expressed  either  one  way  or  the  other,  nothing  can 
be  more  clear  than  this,  that  notwithstanding  those 
leases.  Lord  Clinton,  according  to  the  statement  of 
this  bUl,  has  been  in  adverse  possession  for  about 
twenty  years.  It  is  impossible  to  deny  that  these 
parties  might  have  filed  a  bill  in  canity  during  the 
whole  time  the  leases  were  in  eustence.  I  am, 
therefore,  of  opinion,  upon  that  point  of  possession, 
that  these  parties,  on  their  own  statement,  are  not 
entitied  to  any  assistance  in  equity.'* 

id)  Bovenden  v.  Lord  AnnesUif  (2  Scho.  &  Lef. 
617).  February,  1806.>-In  this  ease.  Lord  Redes- 
dale decided  the  following  points:— When  A.  enters 
under  tiie  lease  of  B.,  who  acknowledges  the  entry 
as  by  his  command,  A.  is  a  disseisor ;  and  B.  also 
is  chanteable  as  sudi. 

Possession  gained  under  a  title  consistent  with 
that  of  the  person  having  right,  is  a  deciiioBal 


A  devisee  eaaaot  bring  a  writ  of  right. 

The  act  of  a  tenant  dlsdaiming  his  laadlord'a 
title,  aad  admitting  title  in  a  third  peraoa,  shaUnot 
affeet  hU  laadlord^s  titie,  if  the  landlord  have  ao 
kaowledge  of,  or  does  not  acquiesce  ia,  such  act. 

Bat  if  the  landlord,  haviag  notiee  of  such  act  of 
dtiriaimer,  does  nolproeaed  for  the  fiBvMture,  bat 
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SUnioUj  for  Lady  Montnorris. 

The  LORD  CHANCELLOR.— If  a  term  be  Umhed  in  trutt  for  A.  B.,  if 
he  does  not  apply  for  twenty  years,  do  you  say  he  could  not  then  apply  ? 

Cooper. — Ik  would  be  barred. 

Ruuellj  in  reply,  referred  to  the  report  of  this  case  on  the  demurrer  in  8  Law 
Journal,  214 ;  and  on  the  hearing,  11  Law  Journal,  367. 

Tlie  LORD  CHANCELLOR. — It  seems  to  have  been  argued  as  a  question 
of  illuscMT  appointment.  Mr.  Coc^r  was  obliged  to  carry  his  argument  to  this 
length,  that  if  a  term  be  limited  in  trust  for  A.B.,  and  ne  does  not  apply  for 
twenty  years,  he  is  barred  by  the  statute.  He  contends  that  if  the  money  be 
directly  charged  upon  the  land,  the  Act  would  apply.  The  words  of  the  Act 
are,  "  No  action,  or  suit,  or  other  proceeding,  shall  be  brought  to  recover  any 
sum  of  money  secured  by  mortgage,  judgment,  or  lien,  or  otherwise  charged 
upon,  or  payable  out  of,  any  land  or  rent,  out  within  twenty  years,"  &c. ;  the 
Act  is  so  concisely  drawn  that  it  is  difficult  to  understand  its  meaning. 

RumM. — Sterndale  v.  Hankinfion  (1  Simons,  898).  (a) 

The  LORD  CHANCELLOR. — Accordmg  to  my  pesent  impression,  the 
Act  of  8  &  4  Wm.  4,  c.  27,  does  not  apply  to  a  trust  term  to  raise  a  sum  of 
money,  but  only  to  a  direct  adverse  charge. 

Russell. — In  Egremont  v.  Hamilton  (1  Ball  &  Beat.  516),  (6)  there  was  a 
trust  to  raise  a  sum  of  money  under  a  power,  but  there  was  no  term  created. 
The  tenant  for  life  received  the  rents,  and  it  was  his  duty  to  have  paid  the  in* 
terest  upon  the  sum  charged ;  it  was  held,  it  must  be  assumed  that  ne  had  done 
his  duty. 

Judgment. — December  20,  1845. 

The  LORD  CHANCELLOR.— In  the  settlement  made  on  the  marriage  of 
Sir  Henry  Cavendish,  in  the  year  1 757,  a  provision  was  made  for  raising,  under  the 
trusts  of  a  term  of  500  years,  the  sum  of  10,000/.  for  the  portions  of  the 
younger  children  of  the  marriage. 

The  portions  were  to  be  paid  to  such  of  the  younger  sons  who  should  have 

aoqnieicesy  the    Statate  of  T^mitations  will  run  right  of  action  in  equity  mast  be  acted  upon  within 

against  him  as  in  ordinary  cases.  twenty  years  after  it  accrves. 

If  the  tnutee  does  not  enter,  and  the  cesfin  que  If  the  case  stated  in  the  bill  does  not  entitle  the 

tmst  does  not  eompel  him  to  enter,  as  to  the  person  plaintifF  to  a  decree,  a  demurrer  will  lie. 

claiming  paramoont,  the  cestui  que  trust  is  barred.  The  Conrt  cannot  attend  to  drcomstancet  of  dis* 


Courts  of  equity,  though  not  within  the  words  of  tress  or  embatrassment,  as  an  excuse  for  laches 

the  Statute  of  limitations  (which  apply  to  parti-  whereby  the  demAud  has  become  barred  by  length  of 

cukr  legal  rsmedias),  are  within  the  spirit  and  time, 

meaning  of  them.  (a)   SterndaU  ▼.  Hankinion   (1  Simons,  S9S)» 

Courts  of  equity  act,  not  by  analogy,  but  in  June,  1837.^In  this  ease,   IHce-Chaaoellar   Sir 

obedience  to  the  Statute  of  LioiitatSons.  Anthony  Hart  dedded  that  a  biU  iUed  by  one  < 


Upon  all  legal  titles,  and  legal  demands,  courts     ditor,  oa  behalf  of  himself  and  the  others,  wiB 
of  equity  are  bound  by  the  Statute  of  Limitations.       prerent  the  Statute  of  Limitations  tnm  fuuniag 
Whererer  the  legisLatufC  has  limited  a  period  for     against  any  of  the  creditors  who  come  in  uadar  tlia 


law  proceedings,  equity  will,  in  unalogous  cases,     

ooasiSer  itself  l>ouad  by  the  same  UmitaSon.  (6)   Egremont  ▼.  HttmUttm  (1  BaU  &  B.  5l6)« 

With  respect  to  the  operation  of  the  Statute  of  March,  isil^— In  this  case,  a  decree  had  been 

LimitatloDSupon  eases  of  trusts  fai  equity,  the  dia-  obtained  by  the  phdntifr  setting  aside  a  sato,  tal 

tiactkm  is,  if  the  trust  be  constituted  by  act  of  the  was  notearried  into  execution,  firom  the  leaigtk  uf 

parties,  the  possession  of  the  trustee  is  the  posses-  time  that  had  elapsed,  and  from  the  changu  of 

sin  of  the  «mftii  QMS  trust,  and  no  length  of  such  cirenmstanesa,  by  the  rise  in  land,  and  piupoi  tfiiMiB 

positMion  will  bar ;  but  Uf  a  party  is  to  be  coa«  depreeiatkm  of  ssonay* 

sUtntedatrusteeby  the  decree  of  a  court  of  equity  A  biU  filed  in  1799,  by  the  plaintiff,  to  havete 

founded  on  fzsttd,  or  the  Uke,  his  pQ ~                               '    "^ 


. ^iaad-     benefit  of  the  doesae  in  1740,  setting  aside  a  salt  in 

▼ena,  and  the  Statute  of  LimitatioaswIU  ran  tern     1731,  and  dicacting  Moonnts,  the  suit  afaaMag  la 


thetiiia  that  the  diqMnatanesa  of  the  fraud  w«e     1771,  by  death  of  the  defendant,  and  in  17T4,br 
diaoovsnd.    (iMftcy  v.  JMbVt  Vkua.  Clu  6l&)  death  of  the  plahitiff,  was  dismfaaed  by  Laid  Gtaa- 


Aomirtof  cqiitir  is  aoC  to  hsmoMli  a  tmusae*    cellorMa 

tiaaatt  the  gmmd  af  frauds  when  the  fiMt  af  the        The  Statute  of  Tissitatiiws  canaot  be  plaadsd  ia 


ftkapvtf    bavloabfllaf lathWyirftoffadMraato 
aix^  yean  bsfore.    On  tiia  coatiafy,  every  aavr 
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attained  the  age  of  twenty-one  years,  and  to  such  of  the  daughters  as  should 
hive  attained  that  a^  or  be  married  (which  should  first  happen),  after  the 
decease  of  the  same  Sir  H.  Cavendish. 

The  settlement  directed  that  if  there  should  be  two  or  more  younger  children 
of  the  marriage,  the  10,000/.  should  be  apportioned  between  them  as  Sir  H. 
Cirendish  and  his  wife,  or  the  survivor  of  tnem,  should  appoint,  and  in  the 
eftat  of  there  being  no  appointment,  then  equally. 

The  appointment  of  the  10,000/.  was  made  among  four  of  the  children. 
The  last  appointment  was  of  the  sum  of  3,000/.,  making  up  the  whole  sum  of 
lO^OOM. 

This  sum  was  appointed  to  one  of  the  children  only,  leaving  two  of  the  chil- 
dren without  any  appointment  in  their  favour.  The  8,000/.  has  not  been  raised. 
TheVice-Chancellor  decided  that  this  last  appointment  was  not  warranted  by 
the  power,  and  that  each  of  the  younger  chilaren  was  therefore  entitled  to  an 
equal  share  of  the  8,000/. 

No  complaint  has  been  made  of  this  decision.  But  it  was  contended  that  as 
all  the  younger  children  had  attained  twenty-one  in  the  lifetime  of  Sir  H. 
CiTendish,  who  died  in  1804,  the  claim  was  barred  by  the  Statute  of  Limita- 
tkxu,  8  &  4  Wm.  4,  c.  27,  s.  40,  by  which  it  is  enacted,  '<  That  no  action,  suit, 
or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien  charged  or  payable  out  of  any  land  or  r^t  in 
law  or  in  ecjuity,  or  any  legacy,  but  within  twenty  years  next  after  a  present 
T^t  to  receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a 
dmiarge  or  release  for  the  same.^'  But  in  this  case  the  term  of  600  years  is 
still  in  the  trustees,  and  there  is  nothing  therefore  in  the  statute  to  prevent  them 
from  raising  the  residue  of  the  lOyOOOTin  the  manner  described  by  the  settle- 
ment The  mcmey,  when  so  raised,  will  be  held  by  them  as  trustees  for  the 
purposes  of  the  settlement ;  that  is,  for  the  use  and  benefit  of  the  parties  enti- 
tha  under  the  settlement,  and  therefore  as  to  the  two  seventh  snares  for  the 
plaintift*,  the  personal  representative  of  two  of  the  younger  children.  To  a  case 
of  this  nature  between  the  trustee  and  cestui  que  trust,  the  statute  has  no 
application.  The  trustee  holds  not  adversely  to  his  cestui  que  trust,  but  for 
him  and  for  his  use  and  benefit. 

The  iudgment,  therefore,  of  the  Vice-Chancellor  upon  this  point  must  be 
aiEnned  with  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Saturday f  July  5,  1845. 

Bu&KBT  O.  MACnONAXJ>.(ll) 

Mm  tmhd  fue  Imil    Trmtenk^    Aek»9wh^mmi  qf  itmtt  hf  mme  qf  ike  irmteet,  whether 

Madmg  em  the  Uher  tnutem^ 

^9,i§Mewmg0MikereiU9ariaim§wtqf  eerUtim  leaeikeid  eeteim  te  fawr  permm§  at  inmiete^ 
imrm^tke  life  qfH.M.,whe  wee  maUen.  Tkrte^tJkmn  had  during  the  tetMor'il^admmed 
ilmiikegMdtheretUeintrmtMB[.M.,theeliem: 

Bdip  mdMt  the  eiretmteisnem  qf  the  eate,  their  aekmnoledgmetU  did  not  bind  the  four  trueteet,  dud 


rB  testator,  Bobert  Finch,  by  his  will,  bearing  date  the  19th  of  August, 
18S8,  gave  and  devised  unto  Archdeacon  W.^acdonald,  C.  P.  Bumey, 
OlXi  C.  Tbompaoo,  Esq.,  and  Thomas  Webster,  Esq.,  their  hdrs  and  assigns, 
(c)  Reported  bf  O.  Goldsmith,  Eiq.,  BsRltter-at*l«v. 


li  REAL  PROPERTY  AND  CONVEYANaNG  CASES. 

all  his  freehold  estates,  upon  certain  trusts  thereinafter  declared.  He  then  be^ 
queathed  all  his  leasehold  estates,  as  well  for  lives  as  for  years,  and  all  term  and 
terms  and  interest  which  he  might  have  therein  at  the  time  of  his  decease,  unto 
the  said  W.  Macdonald,  C.  P.  Burney,  C.  Thompson,  and  T.  Webster,  their 
heirs,  executors,  administrators,  and  assigns,  respectively,  according  to  the 
nature  of  the  several  estates,  and  declared  that  they  should  stand  possessed  of 
the  said  trust  freehold  and  leasehold  estate,  and  annual  produce  thereof,  upon 
certain  trusts  therein  mentioned,  during  the  life  of  Maria  Finch ;  and  from 
and  after  her  decease,  upon  trust  that  they,  the  said  trustees  (if  his  secretary, 
Henry  Mayer,  should  be  then  living),  should  retain  unto  and  for  their  own 
use  and  benefit,  the  rents,  issues,  and  annual  produce  of  his  said  freehold  and 
leasehold  estates,  during  the  life  of  the  said  Henry  Mayer. 

The  testator  died  on  the  16th  of  September,  1880,  and  Maria  Finch,  the 
first  tenant  for  life,  died  in  1839.  Henry  Mayer  was  an  alien.  The  bill  was 
filed  by  Dr.  Burney  and  T.  Webster,  wherein  it  was  alleged  that  the  testator 
had  stated  to  Webster  his  wisli  that  the  trustees  should  pay  the  rents  and 
profits  to  Mayer,  and  that  he  had  so  devised  his  estates  to  them,  by  reason  of 
Mayer  being  a  foreigner,  and  had  requested  Webster  to  give  him  some  acknow- 
ledgment, which  Webster  accordingly  did  in  the  form  of  a  letter,  that  he  and 
his  co-trustees  would  make  over  the  proceeds  to  Mayer.  The  bill,  moreover, 
stated,  that  Burney  and  Thompson  had  also  received  similar  communications 
and  requests  from  the  testator,  and  had  also  sent  similar  letters  of  acknow- 
ledgment. Thompson,  in  his  answer,  admitted  that  he  had  sent  such  a  letter 
as  tnat  mentioned  oy  the  plaintifi^;  but  Macdonald,  in  his  answer,  positively 
denied  that  any  request  wnatever  relating  to  the  disposition  of  the  rents  and 
profits  of  the  testator^s  freehold  and  leasehold  estates,  during  the  life  of  Henrv 
Mayer,  had  ever  been  made  to  him  by  the  testator ;  or  that  he,  Macdonaldf, 
had  made  any  promise  to  hold  the  interest  given  by  the  said  will  for  the  benefit 
of  the  said  Henry  Mayer,  and  submitted  that  he  was  himself  entitled  to  the 
rents  and  profits  of  the  said  real  and  personal  estates,  during  the  life  of  Henry 
Mayer.  The  Master,  in  his  report,  found  that  the  foregoing  facts  were  true, 
and  found  other  evidence  respecting  the  testator'^s  intention  to  give  the  rents  in 

auestion  to  Mayer,  and  that  he  was  unable  to  state  who  was  the  heir-at-law  of 
le  testator,  Robert  Finch. 

The  cause  coming  before  the  Court  upon  further  directions,  the  points  raised 
were  whether  the  trust  was  void,  and  the  next  of  kin  entitled  ?  Whether  the 
Crown  was  entitled  as  to  land  given  to  an  alien,  or  in  default  of  an  heiivat- 
law  ?  Whether  the  four  trustees  were  beneficially  entitled,  or  whether  three 
of  them,  having  yielded  up  the  rights,  the  fourth  was  not  entitled  to  take  the 
whole  ? 

Bethell  and  SHniafif  for  the  next  of  kin,  contended,  that  the  rents  being 
undisposed  of  during  the  life  of  Mayer,  and  the  declarations  made  by  the  trus- 
tees nugatory,  the  next  of  kin  were  entitled ;  for  if  those  declarations  were  bind- 
ing, it  woula  be  easy  to  evade  the  policy  of  law,  and  make  a  devise  to  an  alien. 
Iran  alien  could  take  even  an  equitable  estate,  he  would  become  a  channel 
through  which  the  Crown  might  acquire  the  property.  Where,  however,  the 
l^al  estate  is  in  trustees,  the  Crown  cannot  take  the  equitable  interest. 

Case  for  the  next  of  kin :   Burgess  v.  Wheats  (1  Eden,  177). 

Lewisj,  for  the  defendant  Thompson,  submitted,  that  the  Court  would  not 
interfere  with  the  estate,  but  leave  it  in  the  hands  of  the  devisees.  {Henchman 
V.  Aitomej^General,  S  M«  &  K.  485.) 

Twiss  and  RPVav,  f(nr  the  Attorney-General. — ^The  question  is  whether  this 
be  a  trust  for  an  alien.    The  trustees  have  no  right  to  say^  '<  If  we  are  not  per* 
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mitted  to  take  the  land  for  Mayer,  we  intend  to  take  it  and  enjoy  it  ourselves.^ 
Suppose  there  had  been  a  regular  conveyance  made  to  these  trustees  for  Mayer, 
ana  they  had  executed  a  declaration  of  trust,  would  not  the  Court  have  consti- 
tuted them  trustees  for  an  alien  ?  The  Crown  has  a  right  to  a  trust  for  an 
alien.  The  case  of  Burgess  v.  Wheate  was  one  of  escheat,  because  there  was 
DO  person  to  take  the  trust  property ;  here  there  is  a  person  to  take,  but  not  to 
hold.  There  are  several  statutes  which  speak  of  lands  purchased  for  the  use 
of  or  in  trust  for  aliens.  (I  Anne,  st.  1,  c.  7;  89  &  40  Geo.  S,  c.  88 ;  47  Geo.  S, 
8.  S,  c.  9A.)  These  shew  that  the  Crown  has  aright  to  estates  held  in  trust  for 
Ae  benefit  of  aliens. 

Cases  for  the  Crown  :  Duhourmelin  v.  Sheldon  (1  Beav.  79) ;  Fourdrin  v. 
Gwcdey  (S  M.  &  E.  383)  ;  Sandys  case  (2  Freem.  129);  Sugden  Gilb.  Uses, 
49,  n. ;  DuplesHs  v.  The  Attorney-General  (1  Bro.  P.  C.  416)  ;  Mddleton 
V.  Sfricer  (1  Bro.  C.  C.  202)  ;  Muckleston  v.  Brown  (6  Ves.  62). 
Teed  and  Faber^  for  the  plaintifls. 

Wakefieldy  Stuart^  Lowndes^  Lovat,  Coote^  Grave,  and  Nevinaon,  for  the 
other  parties  in  the  suit. 

The  Vice-Chancellob. — This  suit  has  been  instituted  by  two  of  the  four 
seutlemen  who  were  appointed  trustees,  and  the  question  r^ly  appears  to  be 
tins,  namely,  whether  the  Court  can,  under  the  circumstances  of  the  case,  make 
a  declaration  that  the  whole  number  of  the  trustees,  or  three  of  the  four,  must 
be  considered  as  taking  as  trustees  for  the  benefit  of  the  alien  ?     With  respect 
to  the  claims  of  the  Crown,  I  do  not  see  how  the  Crown  can  claim  from  the 
dien  at  present.     Suppose  the  alien  could  himself  claim,  I  do  not  see  that  he 
would  be  guilty  of  doing  so  idle  a  thing  as  to  insist  that  there  is  a  trust  for  him, 
when  the  Court  would  at  the  same  time  know  that  he  would  derive  no  benefit 
vbatever  from  it.     But  where  would  be  the  injury  in  decreeing  that  he  takes 
nothing  ?     If  the  alien  does  not  take,  how  is  the  Crown  to  take,  deriving,  as  it 
must,  if  at  all,  its  title  from  him  ?     I  can  understand  that  where  the  alien  is  in 
possession,  the  common  law  would  prevail ;  and  should  it  so  happen  that  office 
oould  not  be  found,  a  decree  in  this  Court  might  be  had  by  a  bill.     That, 
however,  does  not  appear  to  be  the  case  here.     You  must  put  a  fair  construc- 
tion upon  the  whole  transaction ;  and  it  strikes  me  very  forcibly,  that  the  tes- 
tator^s  mind  was  that  there  should  be  an  effectual  trust  declared  by  all  four 
trustees ;  but  as  to  Macdonald,  no  trust  has  been  shewn  on  his  part ;  and,  no 
doubt,  when  these  gentlemen  wrote  the  letters  admitting  the  trust,  they  did  so 
under  the  impression  that  all  four  would  concur  in  givmg  effect  to  the  trust ; 
bat  it  does  not  appear  that  they  were  aware  of  the  inoperative  effect  of  those 
letters,  as  regarded  the  interests  of  the  alien.     Could  it,  then,  be  said  that  the 
trust  rested  when  they  were  signing  things  the  effect  of  which  they  were  igno- 
rant ?     It  is  not  the  practice  of  the  Court  to  bind  parties  by  such  a  methra  of 
construction.     These  papers  are  not  such  as  will  authorize  tne  Court  to  declare 
to  be  binding.     I  have,  therefore,  no  alternative  but  to  leave  the  matter  as  I 
&d  it  Declare  that  no  trust  is  established  against  the  trustees. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Wednesday  and  Thursday ^  July  9  and  10^  1845. 
Watson  v.  £NGLAND.(a) 

WiU — Omttruttion — Gmue  of  turtfhorthip. 

B.W,,  a  tettatrut,  hy  her  will  gave  a  aum  nf  money  qfter  the  deeeaee  of  J.  W.,  to  be  equally  divided 
among  the  five  daughtere  of  B,,  and  added  the  following  proviso : — *'  |jf  any  of  the  said  daughters 
MkaM  die  in  the  l{fHime  if  J,  IT.,  leaving  lawful  iteue,  then  my  will  it,  that  the  respective  iaeue 
if  etteh  deceased  daughters  shall  have  equally  divided  among  them  their  mother's  share ;  but  in 
ease  any  qf  the  said  daughters  ofB,  should  die  during  the  lifetime  ofJ,W.,  without  lawful  issue^ 
that  tien  the  said  sum  shall  be  equally  divided,  share  and  share  alike,  among  the  surviving  said 
daughters,'* 

Three  of  B.'s  daughters  died  in  the  lifetime  qf  the  testatrix,  two  after  her  decease,  but  only  one  of 
them  leaving  issue.  On  the  death  qfJ.W,,  the  tenant  for  life, — Held,  that  the  issue  took  one^fiflh 
pnfy  qf  the  whole  fknd,  and  thai  there  was  an  intestacy  as  to  four-fifths  thereof. 

JOHN  WATSON,  previous  to  his  marriage  with  Elizabeth  Robinson^ 
executed  a  bond  to  two  trustees,  bearing  date  4th  of  February,  1793^ 
with  the  following  condition  for  making  the  same  void ;  namely,  if  the  said 
Elizabeth  Robinson  should  depart  this  life  in  the  lifetime  of  the  said  John 
Watson,  then  that  the  said  John  Watson,  his  heirs,  executors,  or  administra- 
tors, should,  after  the  decease  of  the  said  Elizabeth  Watson,  without  fraud  or 
delay,  well  and  truly  pay  or  cause  to  be  paid  unto  such  person  or  persons,  his, 
her,  or  their  executors  or  administrators,  to  whom  the  said  Elizabeth  Robinson^ 
notwithstandiujg  her  coverture,  should,  by  any  writing  or  deed,  purporting  to 
be  her  will,  mind,  or  appointment,  under  her  hand  and  seal,  executed  in  the 
presence  of  two  or  more  witnesses,  give,  bequeath,  or  dispose  of  all  or  any  part 
of  the  sum  of  1,500/.  therein  mentioned  to  and  for  such  use  and  uses,  intents  and 
purposes  as  in  and  by  such  deed  or  writing  should  be  mentioned  and  expressed 
or  intended. 

The  marriage  having  shortly  after  taken  place,  Elizabeth  Robinson,  then 
E.  Watson,  by  a  writing,  purporting  to  be  a  will,  bearing  date  10th  of  March, 
1816,  and  attested  by  two  witnesses,  bequeathed  as  follows :  ^^  I  give  and 
bequeath  unto  my  said  husband,  John  Watson  (if  he  shall  survive  me),  during 
his  natural  life,  tne  interest  of  the  sum  of  1,500/.  which  was  secured  to  me  upon 
bond  the  morning  before  our  marriage,  and  after  hb  decease  I  order  that  the 
said  sum  of  1,500/.  shall  be  divided  equally  among  the  five  daughters  of  my 
late  sister  Britton.  If  any  of  the  said  daughters  should  die  during  my 
huflband'^s  lifetime,  leaving  lawful  issue,  then  my  will  is,  that  the  respective 
issue  of  such  deceased  daughters  shall  have  equally  divided  amon^  them  their 
mother^s  share ;  but  in  case  any  of  the  said  daughters  of  my  sister  Britton 
should  die  during  my  husband's  lifetime  without  lawful  issue,  that  then  the 
said  sum  of  1,500/.  shall  be  divided,  share  and  share  alike,  among  the  surviving 
said  daughters.^'  The  testatrix,  E.  Watson,  died  in  1820.  Her  sister  Britton 
had  five  daughters ;  three  of  them  died  in  the  testatrix'^s  lifetime ;  another, 
Sarah,  died  in  the  year  1821,  leaving  a  son,  John  Snowball,  one  of  the  defen- 
dants. The  fifth  daughter,  Margaret,  died  in  1884  without  issue.  John 
Watson,  the  tenant  for  life,  died  in  1841. 

Bethell  and  Hubbackf  for  the  plainti£Ps,  contended  that  in  any  event  the  issue 
is  only  substituted  in  the  mother^s  place,  and  was,  therefore,  entitled  to  no 
more  than  her  share,  namely,  one-fifth.    That  Margaret^s  was  a  vested  share^ 

(a)  R^orttd  hj  G.  Golosmith,  Eiq.,  Bwritter-at-law. 
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fubject  to  be  devested  by  ber  dying  in  the  lifetime  of  J.  Watson,  the  tenant 
fiv  life.  The  word  ^^  surviving^' clearly  referred  to  his  death.  {Taylor  y. 
Beoerleyy  1  ColL  10&) 

Wakefield  and  Ckinkrien^  for  the  defendants. — The  word  *^  surviving^  may 
refer  to  the  decease  of  the  daughter  without  issue,  and  <^  survivor^'  is  capable 
of  receiving  a  more  extended  signification  than  that  contended  for,  and  may 
ametimes  mean  <^  others."^  So  that  John  Snowball  would  be  entitled  to  half 
the  fund*  The  issue  in  this  case  ar9  placed  in  the  same  position  as  their 
mothers.  (Jarme  v.  Pondf  9  Sim.  549 ;  Lqfeunej  9,  K.  701 ;  Crowder  v. 
Stmei  Effre  v.  Marsden^  4  M.  &  C.  SSI.) 

Bethellf  in  rq)ly* — The  objects  which  the  testatrix  had  in  her  mind  were 
dsugfaters,  and  the  c»ily  event  to  which  ^^  surviving  "  is  applicable  is  the  period 
whmthe  fund  becomes  payable,  which  is  the  death  of  testatrix^s  husband. 
We  contend  there  is  an  intestacy,  for  none  of  the  daughters  survived ;  therefore, 
ttkere  is  no  one  to  take. 

The  Vice-Chancsllor  thought  that  it  was  quite  clear  that  the  testatrix 
ioteoded  that  the  child  of  a  deceased  daughter  should  have  the  mother's  share, 
and  the  only  question  as  to  the  word  *^  surviving  "^  was,  whether  it  might  not 
be  construed  *^  other  C*  but  upon  the  whole,  his  opinion  was,  that  the  word 
Surviving  ^  had  relation  to  the  husband's  death,  and  that,  as  none  of  the 
daughters  of  Mrs.  Britton  survived  the  tenant  for  life,  there  was  an  intestacy 
as  to  four-fifths,  and  that,  therefore,  the  defendant.  Snowball,  took  only  one- 
fifth  of  the  property. 


THE  LORD  CHANCELLOR'S  COURT. 

March  5  and  7,  1846. 
Courtney  v.  WiLLiAMs.(a) 

AdwunUtraium  pf  aaeU — Statute  qf  Idmitation9^~Bx9eutor9—-Lien^^AekmowledpHent. 

When  m  legmtee  wtu  huMted  to  Aw  teitator,  iut  the  remedy  for  the  debt  wne  barred  by  Statute  qf 
UmUatione,  21  Joe.  l,  e.  16,  in  the  teetator'e  lifetime,  the  exeeuiore  were  held  entitled,  and  being 
entitled^  were  bound  to  retain  eo  much  of  the  legacy  ae  woe  euffideni  to  saH^  the  debt.  The 
tgeeutore  are  entitled  to  treat  the  debt  ae  eo  ntueh  qf  the  teetator'e  aeeete  in  the  hande  qf  the 
Itgaiee,  and  to  require  him  to  apply  eueh  aeeete  in  eati^eHon  of  hie  own  legacy.  The  remedy, 
bit  not  the  debt,  ie  barred  by  the  Statute  qf  LinUtaiione. 

An  admieeion  by  the  legatee  deliberately  made  upon  eeveral  oceaeiont,  held  to  be  eonclueioe  that 
eieaneee  made  to  Mm  by  the  teetaior  were  loane,  and  not  gifte,  although  the  eireumttaneee  under 
which  the  money  had  been  advanced,  and  the  relative  poeitione  qf  the  partiee,  rendered  it  highly 
probahla  thai  the  teetaior,  notwithetanding  he  had  taken  eecuritiee,  nener  intended  to  ineiet  iqioh 


ALDB0R0U6H  RICHARDSON,  by  his  wiU,  bearing  date  in  1885, 
bequeathed  the  sum  of  2,500^  to  trustees,  upon  trust  to  pay  the  income 
or  dividends  to  Robert  Hamilton,  during  his  life,  and  that  his  receipts  for  the 
dividend  should  alone  be  discharges,  and  that  he  should  be  unable  to  sell  or 
diarge  his  interest  in  the  dividends ;  and  after  his  death,  upon  trust  to  apply 
;  the  capital  of  the  legacy  as  Robert  Hamilton  should  appoint ;  and,  in  case  of 
f  up  appointment,  to  his  executors  and  administrators.   The  testator  Iiad  originally 

£'  en  other  benefits  to  Robert  Hamilton,  who  was  the  testator^s  cousin,  but,  with 
exception  of  the  legacy  of  2,500/.  had  revoked  them  all  by  several  codicils. 
'The  testator  died  in  December,  1881,  and  the  plaincifl^,  who  was  assignee  fron 

(•)  Reported  by  R.  O.  W«LFoa»,  Seq.,  Barrister*afc-law. 
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REAL  PROPEBTY  AND  CONVEYANCING  GASES. 


Robert  Hamilton  of  the  legacy,  filed  her  bill  against  the  testator^s  execi 
payment  of  the  legacy  of  ftyBOOl.  The  executors  submitted  to  bring  the 
into  court,  and  a  reference  was  made  to  the  Master  to  inquire  whethe 
testator'^s  death,  Robert  Hamilton  was  indebted  to  him  in  an^  and  what 
money,  and  liberty  was  given  to  the  Master  to  state  special  circumstance 
Master  having  made  his  report,  exceptions  were  taken  bv  the  plaintiff, 
exceptions  and  the  cause  on  further  directions  were  fieard  together 
Chancellor  Wimm  held,  that  the  executors  might  retain  so  much  of 
debts  found  to  t>e  due  from  Robert  Hamilton  to  the  testator,  notwith; 
the  remedy  for  such  debt  was  barred  by  the  21  Jac.  1,  c.  16,  at  the  tim 
testator'^s  death ;  and  that  the  testator'^s  advances  had  been  shewn  by  th 
sions  of  the  legatee,  Robert  Hamilton,  to  have  been  loans,  and  not  gifts.  < 


(•)  Cominey  t.  WmUum  (3  Hare,  539).  July* 
1844.  Sir  Jm.  Wignun,  V.  C— The  foUowing 
patMges  ire  from  the  Vice-Chancellor't  judg- 
meat:— 

"  Aitvming  the  Master  to  have  aucrtained  that 
adYanoea  to  a  certain  amouot  were  made,  he  had 
then  to  eonsider  whether  they  were  gifts  or  loans. 
Now  it  appears  that  Hamilton  became  hankmpt, 
and  before  the  assignment  under  which  the  plaintiff 
claims  the  Icgaey,  Hamilton  represented  by  his 
balance-sheet,  and  his  examination  in  the  bank, 
mptcy,  that  he  was  a  debtor  to  the  testator  to  the 
mnonnt  of  6,000/. ;  and  on  his  examination  he  speci- 
fied the  jMuticular  snm  of  1,1001.  as  having  been  ad- 
vanced for  his  commission.  It  was  nrgol  for  the 
plaintiff,  and  for  the  reason  I  am  about  to  mention, 
I  am  inclined  to  agree  with  that  argument,— ^Ao/ 
the  admisaUm  made  in  the  bankrupiey  toot  not  $ueh  on 
aehiawiedgaunt  qf  the  debt  at  would  take  the  ease 
out  Iff  the  statute, 

**  But  on  the  question  whether  a  debt  was  owing 
by  a  banltrupt,  why  am  I  not  to  hold  that  the  ad- 
mission of  a  party  made  in  his  balance-sheet,  and 
upon  his  examination,  is  evidence  that  the  ad- 
vances made  to  him  were  loans,  and  not  gifts  ? 
And,  if  so,  there  was  an  admission  of  debt  to  an 
amount  far  exceeding  what  the  Master  has  found. 

"  The  case,  however,  did  not  rest  on  that  evidence 
alone.  A  printed  book  was  produced,  in  the  print- 
ing and  publithiog  of  which  it  was  proved  that 
Robert  Hamilton  took  an  active  part ;  and  a  letter 
was  also  in  evidence,  written  by  nlm,  referring  to 
the  aame  book,  and  he  there  expressly  states,  that 
the  1,1002.  had  been  advanced  to  him  by  the  tes- 
tator, and  constituted  a  debt  which  he  was  bound 
to  pay.  Opposed  to  this  was  the  evidence  of  Sir 
Jonn  Hamilton,  who  says  positively  that  the  tes- 
tator stated  to  him  that  the  1,1002.  was  a  sift. 
With  respect  to  all  the  other  advances,  Sir  John 
Haasilton  says,  that  from  general  conversations 
with  the  testator,  he  believes  they  were  gifts ;  but 
I  cannot  take  his  evidence  as  applying  distinctly  to 
any  thing  except  the  1,100L  And  with  respect  to 
that  sum,  it  is  opposed  to  the  positive  sUtement 
and  oatiiiof  the  legatee,  coupled  with  the  posdUttty 
that  Sir  John  Hamilton  may  have  been  mistaken, 
llio  only  other  evidence  is  that  of  a  servant  of  the 
testator,  on  which  I  shall  only  observe,  that  it  is  of 
•oeh  m  nature,  that  I  am  not  disposed  to  believe  It 
in  oppositkm  to  the  stateasent  of  the  legatee  him- 
self. If  the  meaning  of  Uie  testator  was  difereat 
ftmn  that  wMeh  to  communicated  to  Robert 
Handlton,  I  must  thfaOc  that  he  would  have  taken 
iOBse  other  means  of  laaklnff  it  known  than  that  of 
gossiping  wHh  m  aemat.  The  distbeHon  between 
Sloan  and  mgUt  dmends  on  the  ipMotioa  whether 
the  testator  «d  or  «d  aot  retain  to  Mmsetf  a  right 
to  demand  paywMt  of  tbo  money ;  and*  thcrcforey 


whether  he  intended  the  advance  to  b< 
whether  he  lent  it  to  a  man  who  he  tho 
never  repay  him,»if  the  testator  reservi 
self  the  right  of  recoveriog  the  money, 
loan,  and  not  a  gift.  My  opinion  is  that 
was  right  in  finding  that  these  advances  ^ 
and  not  gifts. 

**  The  next  question  is,  what  was  the 
the  debt  ?  The  3001.  was  not  barred  by 
at  the  testator's  death.  The  1,100/., 
also  sufficiently  proved  to  have  been  tal 
the  Statute  of  LimiUtions  by  the  letter 
Robert  Hamilton  to  Lord  Fitzroy  So 
shall  presently  observe  on  what,  uod< 
statute,  I  understand  to  be  the  law  witl 
the  acltnowledgment  taking  the  case  • 
statute.  Now  the  amount  of  the  bala 
shewn  in  two  ways^by  the  balance -she 
examination  under  the  bankruptcy.  Twc 
were  taken  to  this ;  one  was  that  the  am 
balance  was  not  specified  in  the  balance- 
the  examination.  And  Kennett  v.  MUhan 
38)  was  dted  as  an  authority  that,  under 
statute,  it  was  necessary  that  the  amoun 
stated.  That  proposition  certainly  sui 
I  had  always  understood  that  the  sam 
ledgment  that  would  have  sufficed  b 
Tenterden's  Act,  would  suffice  after  it, 
diflierence,  that  since  the  Act,  the  acknc 
must  be  in  writing;  whereas,  before 
verbal  acknowledgment  would  have  beei 
On  a  careful  examination  of  Kennett  v. 
very  much  doubt  whether  the  Lord  Ct 
meant  to  lay  down  what  one  part  of  th< 
would  seem  to  imply.  Certainly,  the  ot 
advanced  no  such  proposition;  and  tl 
Hapdon  v.  WOUamt  (7  Bingham,  163) 
ju<^ment  by  the  same  leamM  judge  to  tl 
effiKt.  The  deference  due  to  any  did 
Chief  Justice  of  the  Common  Pleas  nat 
attention  to  the  point ;  and  the  moment 
tunity  occurred,  it  was  brought  again 
view  of  the  Court ;  and  in  Lechmere  v. 
Cr.  &  Mees.  638),  and  Waller  v.  Lacy  ( 
Or.  54),  it  was  expressly  decided  that 
necessary  the  amount  should  appear.  T 
no  doubt,  that  if  a  person,  before  the  s 
written  to  a  stranger  and  said,  *  I  owe  / 
of  money  upon  a  balance  of  account,*  tha 
ledgment  mado  to  another  person  might 
taken  ndvantage  of;  an  action  might 
sustained  upon  it,  and  the  balance  proved 
I  appreheadto  be  the  law  now. 

'*  But  the  queation  remains,  whether  th 
knowledgment  to  take  the  case  out  of  th 
And  the  rate  jM  to  that,  on  the  authority  i 
dted,  I  take  to  be,  that  the  acknowledg 
ba  one  whertby  tha  party  charges  hims 
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_^^ by  his  report  found  that  the  testator  was  a  gentleman  of  large  fortune^ 

aod  that  for  many  years  previous,  and  up  to  within  about  two  years  of  his  de- 
onse^  a  great  intimacy  existed  between  nim  and  Robert  Hamilton ;  and  that 


KkBovkdgct  m  debt,  and  mjs  nothing  more,  tlie 
Govt  impies  m  promise  to  pty  the  debt ;  bat  if  hit 
ynme  m  to  p«y  out  of  m  partieQlar  Amd,  or  if  he 
«Jj  poiata  out  where  payment  ia  to  be  had,  that  is 
Mlaa  adEBOwledgment  whereby  he  charges  him- 
idf ;  and,  therefore,  It  docs  not  teke  the  case  oat  of 
thestatate,  except  as  regards  the  particular  fond 
icfemd  to.  (See  PhilHpt  t.  PhUlipt,  3  Hare,  299.) 
Tliatkiag  the  state  of  the  case,  I  have  heard  no 
onseat  to  satiafy  me  that  a  compulsory  acknow- 
Mgneat,  drawn  from  a  party  in  bankruptcy,  where 
tke  etgect  of  the  proceeding  is  not  to  charge  the 
psity,  bat  to  discharge  him  and  distribute  his  assets, 
eoald  be  an  acknowledgment  talung  tlie  case  out  of 
the  ilatate.  My  general  conclusion,  therefore, 
npoatbe  whole  repeat,  would  be,  that  the  Master 
«u  ri|^  ia  finding  that  the  adTances  were  loans, 
sad  not  tifts,  and  in  his  finding  as  to  the  amount 
of  those  loans ;  but  probably,  that  I  differed  from 
Ub  u  Co  the  legal  sufficiency  of  some  of  the  ad- 
nriiiions  upon  which  he  had  taken  the  debt  out  of 
the  Ilatate. 

'*  Sapposing,  then,  that  I  should  come  to  the  con- 
diBoa  uat  the  Master  has  miscarried  on  the  last- 
■ntloDcd  point,  the  regular  course  would  be  to 
Rfier  the  ease  back  to  the  Master  to  reriew  his 
repcrt  ia  that  partieular  only  in  which  I  differed 
fnm  Ma.  But  the  reference  back  to  the  Master 
«OiU  he  so  much  useless  expense  and  delay.  The 
€idv  on  farther  directions  would  be  the  same.  Ac- 
corfin^  the  cause  was,  upon  my  suggestion,  set 
do«a  upon  farther  directions;  and  the  question 
vat  very  lolly  argued  upon  the  above  assumption. 

**  The  Statute  of  Limitations  that  governs  the  pre- 
«at  case  is  the  21  Jae.  1,  c.  16,  which  takes  away 
theieawdy  against  the  debtor,  unless  the  action  be 
brosfht  withiii  six  yeara  after  the  cause  of  action 
tfOM;  but  it  leaves  the  right  untouched,  differiog  in 
ttoicsprct  from  a  more  recent  Statute  of  Limi- 
tatiens,  by  which  the  right,  as  well  as  the  remedy, 
a  birred.  In  accordance  with  this  construction  of 
the  Aet,  it  has  been  repeatedly  decided,  aud  it  settled 
he,  (kit  tf  a  creditor,  bjf  means  qf  a  lien  or  other 
mu  aumi,  can  pay  hnaelf  without  resorting  to 
n  fdlion  m§aiM8t  tJu  person  of  tke  debtor,  he  may 
'aqMir  A>  so.  In  Spears  v.  Earthy  (3  £sp.  81), 
*udi  wu  a  case  of  trover,  the  defendant,  a  whar- 
fifff,  daissed  a  lien  upon  merchandise  in  his  hands 
tethe  balanea  of  a  general  account,  which  it  was 
hcU  he  was  entitled  to ;  and  the  only  question  then 
m  whether,  as  the  balance  which  the  defendant 
diiaed  waa  duo  to  him  nine  or  tan  years  before  the 
*clioa  was  brought,  the  debt  was  not  discharged  by 
tke  operation  of  the  Statute  of  Limitations,  and  the 
Ba  therefore  gone. 

"  Lord  Eldon  said  it  was  true  that,  if  the  debt  was 
tkhaigcd  by  the  statute,  there  would  be  no  lien  by 
nHSB  of  it ;  but  the  debt  was  not  discharged,  it 
^thc  reaacdy  only.  He  sajrs,  *  I  am  of  opinion, 
^  thooffh  the  Statute  of  Limitations  has  run 
*|riait  a  demand,  if  the  creditor  obtains  possession 
J^Bseds  ia  which  he  has  a  lien  for  a  general 
kwsee,  he  may  hold  them  for  that  demand  bv  virtue 
^theUea.  In  this  case  the  defendant  had  a  sub- 
l^dig  demand  when  the  goods  came  to  his  posses- 
^  aoid  I  am  of  opinion  lie  may  enforce  it  by  the 
fttahich  the  law  has  givea  him  for  his  general 
^^lasei.*  Bigyims  t.  Scoii  (2  B.  &  Adol.  413)  is  an 
^''Mtf  also  in  point.    If  a  debtor  pays  money  to 

t  enCftor,  having  acquired  a  right  to  apply  it,  he 

^■Prtrffc  to  psyment  of  a  debarred  by  the 


Statute  of  Limitations.  MWs  v.  Fowkes  (5  Bing. 
N.C.  455)  is  also  an  authority  upon  the  subgect,  and 
I  may  refer  also  to  Coppin  v.  Coppin  (2  P.  Wms. 
291),  and  WmiamsoH  v.  Naylor  (3  Y.  &  CoU. 
208).  I  shall  assume,  for  the  purpose  of  the  argu- 
ment in  this  case,  as  being  Cavonrable  to  the  plidn* 
tiff,  that  the  right  which  the  law  gives  to  the  cre- 
ditor, baring  a  lien  on  the  goods  or  other  property 
of  the  debtor,  does  not  enable  a  debtor  elfectaally 
to  plead,  by  way  of  set-off,  a  debt  barred  by  the 
Statute  of  limitatioos ;  that  is,  I  shall  assume  that 
the  plaintiff  might  reply  the  Statute  of  Limitations 
in  answer  to  such  a  plea,  as  in  Chappie  v.  DursUm 
(1  Crom.  A  Jer.  1),  and  Field  v.  Bexant  (5  B.  & 
Adol.  357). 

*'  The  question  then  is,  whether  the  present  case  is 
to  be  governed  by  the  principle  of  the  former  or  of 
the  latter  cases  ?  If  the  executor  had  made  him- 
self personally  liable  to  the  payment  of  the  legacy, 
or  if  the  object  of  the  suit  had  been  to  charge  'the 
executor  personally,  the  principle  of  the  latter  cases 
might  possibly  have  governed  this  case.  But  this 
is  not  a  suit  for  that  purpose ;  it  is  a  suit  to  recover 
a  legacy  out  of  assete,~that  is,  claiming  a  portion 
of  the  asseto  in  the  hands  of  the  executor ;  and  the 
claim  is  not  made  in  any  other  way.  The  ease  is 
the  same  as  if  the  assete  were  in  the  hands  of  the 
accountant-general. 

<*  Now  to  say  that  the  right  remains,  and  that  the 
remedy  only  is  barred,  is,  in  a  case  like  this,  the 
same  thing  as  saying  that  the  leaatee  has  already  in 
his  hands  to  the  amount  of  his  debt  those  assete  of 
the  testator  which  he  seeks  by  his  suit.  Several 
ways  of  putting  the  case  may  be  suggested  in  sup- 
port of  the  argument  on  the  part  of  uie  executors. 
They  may  say  to  the  legatee,  '  We  admit  your  right 
to  the  legacy ;  you  have  asseto  of  the  testator  in 
your  hands ;  pay  your  legacy  pro  tanto  out  of  those 
assets  ;*  as  in  Jefs  v.  Wood  (2  P.  Wms.  1828),  and 
Campbell  v.  Oraham  (1  Russ.  &  Myl.  453).  Again 
the  executor  might  say,  '  You  ask  for  a  portion  of 
the  assete  of  the  testator,  but  you  are  yourself  a 
debtor  to  the  testator's  estate,  and  his  assete  are 
diminished  pro  tanto  by  your  default :  it  is  against 
consdcnee  that  you  should  take  any  thing  out  of  the 
estate  until  you  have  made  good  what  you  owe  to 
it;'  and  the  equity  of  a  trustee  to  impound  the 
interest  of  a  cestui  que  trust  in  the  trust  fund  under 
such  circumstances  is  dear.  {Puddy  v.  Rose,  3  Mer. 
86;  Smith  v.  Smith,  I  Y.  &  Coll.  338;  Ex  parte 
Turpin,  Mont.  443.)  To  such  a  case  the  rule  that 
he  who  would  have  equity  must  do  equity,  would 
apply  by  way  of  rebutter  to  the  plaintiirs  demand. 

*'  A  third  argument  may,  perhaps,  be  suggested, 
though  I  do  not  place  any  reliance  upon  it.  If  the 
testator  had  been  living,  and  the  statote  had  been 
pleaded  to  an  action  by  himsdf,  he  might  have 
enforced  his  claims  to  the  amount  of  the  legacy,  by 
cancelling  the  legacy  in  his  vHll.  Now  if  the  will 
was  made  on  the  supposition  that  the  debt  existed, 
it  was  in  contemplation  of  law  made  on  the  suppo- 
sition that  the  debt  would  be  paid ;  and  if  the  cir- 
comstances  under  which,  and  with  reference  to 
which,  the  will  was  made  became  altered  by  the  act 
of  the  legatee,  is  it  not  possible  that  a  court  of  jus- 
tice, in  this  case,  as  well  as  in  many  others,  might 
hold  the  altered  circumstances  to  operate  as  a  re- 
vocation ?  1  do  not,  however,  as  I  have  satd*  relv 
upon  the  last  point ;  I  think  the  first  and  second 
points  are  decisive  of  the  case." 
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Robert  Hamflton  frequently  <jppl^  to  him  for  money,  with  which  applications 
the  testator  often  complied.  The  Master  then  set  forth  the  particulars  of  seve- 
ral bills  of  exchange,  drawn  by  Robert  Hamilton  on  and  accepted  by  the  testa- 
tor, and  afterwards  paid  by  him  when  at  maturity  ;  and  also  of  several  cheques 
drawn  by  the  testator  on  his  bankers,  and  payable  to  Robert  Hamilton,  or 
bearer,  which  had  been  afterwards  paid  by  tne  bankers ;  all  of  such  bills  and 
cheques,  except  the  two  last  biUs,  Ixing  of  different  dates,  between  July,  ISStS^ 
and  December,  1825 ;  the  two  last  bills  were  dated  the  29th  of  May,  1826,  for 
100/.,  and  the  1st  of  May,  1827,  for  200/.  The  Master  also  found  that  on 
the  2l8t  of  October,  1824,  the  testator  advanced  to  Robert  Hamilton  1,100/.  to. 
purchase  a  full-pay  companjr  in  a  regiment  of  foot ;  and  that  Robert  Hamilton 
then  gave  the  testator  a  receipt  as  fcdlows : — <<  Englefidd  Green,  Egham,  21st 
of  October,  1824.  Received  from  A.  Richardson,  Esq.,  1,100/.  for  the  pur- 
chase of  a  full-pay  company. — Robert  Hamilton,  99th  r^ment."^ 

And  the  Master  found  tnat  by  the  state  of  facts  of  the  plainti£P,  it  was  all^;ed 
that  the  testator,  in  the  year  1824,  gave  to  and  expendea  for  Robert  Hamilton 
I9IOO/.  in  the  purchase  of  his  commission,  and  in  getting  promotion  for  him  in 
his  regiment ;  and  that  the  testator  at  various  times  dunng  the  year  1823,  and 
down  to  1828,  gave  to  Robert  Hamilton  several  sums  of  money  for  his  outfit, 
and  to  meet  the  expenses  of  his  reeiment ;  and  that  the  testator  did  not,  at  any 
time  during  his  lite,  set  up  any  claim,  or  make  any  demand  against  Robert 
Hamilton,  in  respect  of  such  donations  or  gifts ;  ana  even  if  such  gifts  could 
have  been  claimed  as  debts,  the  testator  well  knew  the  inability  of  Robert 
Hamilton  to  pay  the  amount  thereof;  and  the  testator  did  not  intend  that  the 
debts  should  oe  put  in  suit,  or  otherwise  demanded  by  his  executors;  or,  at 
least,  that  the  same  should  be  put  in  suit  or  demand  against  the  said  legacy  of 
2^00/. ;  and  he  found  that  Messrs.  Bosanquet  and  Co.,  by  order  from  and  on 
account  of  the  testator,  paid  to  Robert  Hamilton  various  sums  in  respect  of 
a  weekly  payment  of  2/.,  beginning  in  April,  and  ending  in  December, 
1881 ;  and  he  £Dund  that  in  certain  depositions  taken  in  a  cause  of  Hamil- 
ion  V.  WiUiamSt  Sir  John  Hamilton,  amon^t  other  things,  said,  that  he  knew 
the  testator  intimately  twenty  years  before  his  death,  and  that  about  the  autumn 
of  1824,  when  Robert  Hamilton  was  gazetted  a  captain  in  the  army,  the  de* 
ponent  visited  the  testator,  and  in  a  conversation  with  him  relative  to  the  1,100/., 
which  the  testator  told  the  deponent  he  had  given  for  the  purchase  of  the  cap- 
tain's  commission,  the  testator  said  that  he  (the  testator)  was  very  happy  m 
having  purchased  the  commission,  and  hoped  Robert  Hamilton  would  get  far- 
ward  in  the  army,  and  that  he  had  made  him  a  present  of  it,  and  that  he  had 
given  him  a  great  deal  of  money,  and  should  then  stop  his  hand,  as  he  had 

Siven  Mm  so  much ;  and  that  late  in  1880,  the  testator  told  the  deponent  that 
e  (the  testator)  had,  when  the  said  commission  was  purchased,  given  Robert 
Hamilton  a  large  sum  of  mon^  for  the  purpose  of  fitting  him  out  for  his  rc^ 
ment ;  and  that  the  testator  afterwards  told  the  deponent  that  he  had  sfhte 
ffiven  Robert  Hamilton  another  large  sum  to  fit  him  out  a  second  time ;  and  the 
deponent  understood  from  the  testator,  that  all  the  moneys  which  the  testator 
had  advanced  to  or  for  Robert  Hamilton,  had  been  advanced  as  gifts,  «nd  not 
as  loans.  In  opposition  to  the  latter  evidence,  the  Master  found  that  one  Bay- 
lis  was  emplOTed  in  July,  1880,  by  the  solicitor  of  Robert  Hamilton,  to  print  a 
certain  exhibit,  being  a  book  or  printed  statement  of  Robert  Hamilton,  and 
that  the  proof  sheets  of  such  statements  were  sent  to  such  solicitor ;  but  that 
while  the  said  book  was  being  printed,  Robert  Hamilton  once  or  twice  brought 
some  proof  sheets  thereof  to  Saylis,  and  said  that  he  had  revised  and  corrected 
them.    And  the  Master  found  that  Robert  Hamilton  was  oompdled  to  sell  bis 
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1 ;  but  was  only  allowed  to  do  so  on  the  understanding  that  1,000/. , 
(■rt  of  the  money  to  arise  from  such  sale,  should  remain  with  the  agent  of  the 
•Rgiment,  for  the  payment  of  certain  creditors  of  Robert  Hamilton ;  and  he 
loond  that,  pending  the  communications  with   respect  to  such  sale,  Robert 
Hamilton,  in  a  letter  to  the  secretary  of  the  Commander-in-Chief,  objected  to 
iuch  application  of  the  money  to  arise  thorefrom,  on  the  ground,  amongst  others, 
of  being  under  a  positive  engagement  to  repay  the  1,100/.  advanced  to  him  by 
the  testator,  for  the  purchi^  of  his  company.     And  the  Master  found  that 
after  retiring  from  the  army,  Robert  Hamilton  entered  into  business  as  a  wine 
merchant,  and  in  January,  1832,  was  declared  a  bankrupt ;  and  that  in  the  list 
of  the  debts  stated  in  tne  balance-sheet,  tendered  by  him  on  oath,  under  the 
commission,  to  be  owing  from  him,  is  inserted  the  item : — "  The  executors  of 
the  late  Mr.  Richardson.     Sundry  advances  by  the  late  Mr.  Richardson,  say 
6,000/.  C^  and  that  at  the  Court  of  Commissioners  of  Bankrupts,  on  the  lS7tn 
of  March,  183S,  before  E.  Holroyd,  Esq.,  Robert  Hamilton,  oeing  sworn  and 
examined,  said,  that  about  twelve  years  before  that  time,  Mr.  Richardson  pro- 
posed to  him  to  make  advances  of  cash ;  and  accordingly  made  advances  to  nim 
up  to  the  time  of  this  said  examination,  to  the  amount  of  10,000/.,  to  the  best 
ct  his  recollection:  that  about  February,  18S1,  he  gave  Mr.  Richardson,  by 
his  desire,  an  acknowledgment  for  the  money  which  he  had  advanced,  to  the 
amount  of  8,000/.,  as  far  as  his  recollection  served,  and  that  he  believed  the 
said  sum  of  8,000/.  had  been  previously  advanced  to  him  by  Mr.  Richardson  ; 
that  he  could  not  state  what  amount  was  owing  by  him  to  Mr.  Richardson  at 
the  end  of  the  year  1825 ;  that  he  occasionally  gave  to  Mr.  Richardson  his 
acceptances  and  promissory  notes,  for  part  of  the  money  he  had  advanced,  and 
a  receipt  also  for  l^lOO/.;  that  the  money  was  occasionally  advanced  by  his 
acceptances,  by  cheques  and  in  money ;  that  he  had  frequent  conversations 
lith  Mr.  Richardson  since  the  year  1825,  and  upon  one  occasion  he  adverted 
to  the  will  he  had  made ;  he  never  told  him  that  the  money  which  he  had  ad- 
vanced to  him  from  time  to  time  should  go  as  an  equivalent,  or  in  satisfaction 
of  any  legacy  he  had  left  him ;  in  fact,  he  never  adverted  to  the  legacy ;  that 
Mr.  Richardson  invariably  stated  that  he  should  make  him  repay  the  aifferent 
sums  he  had  advanced,  and  particularly  if  he  left  the  army. 

And  the  Master  found  that  in  December,  18S2,  the  fiat  against  Robert 
Hamilton  was  annulled,  with  the  consent  of  the  creditors  who  had  proved 
onder  it,  and  that  the  executors  of  the  testator  did  not  prove  any  debt  under 
the  same,  or  offer  any  opposition  to  the  annulling  thereof.  And.  the  Master 
disallowed  the  state  of  facts  and  charge  of  the  plaintiff,  and  allowed  the  state 
of  facts  and  charge  of  the  defendant,  and  found  that  at  the  death  of  the 
testator,  Robert  Hamilton  was  indebted  to  him  in  the  sum  of  2,S35/.  The 
plaintiff  excepted  to  the  report,  for  that  the  Master  ought  to  have  disallowed 
the  state  of  facts  and  charge  of  the  defendants,  and  allowed  that  of  the  plain- 
tiff; and  ought  to  have  certified  that  Robert  Hamiltion  was  not,  at  the  death 
of  the  testator,  indebted  to  him  in  any  sum,  or  if  any,  not  more  than  300/., 
the  amount  of  the  two  last  bills  of  exchange. 

^  Molina  and  Rudall^  for  the  appellant,  the  plaintiff,  contended  that  the  plain- 
tiff ^was  not  bound  by  admissions  of  Hamilton,  which  were  contra:^  to  the 
&cts.  The  Vice-Chancellor  considered  the  case  a  doubtful  one.  {WekeU  v. 
Uaby^  2  firo.  Par.  Cas.  886.)  (a) 

M  Wtketi  T.  ilcBy  fS  Bio.   Vmt.  Cas.  386).  CliaaceDor  Maedofidd   decreed*  Uiat  Im  tbould 

^WHMiy,  17M.— A.,  OB  Ut  deaUi-bed,  desired  bis  deHver  vp  flOs  bond  to  B.  to  be  eaaeeUed,  Md  pay 

^"^ '  fo  IrMble  B.ybr  •  doner  <ie6f;  tbe  bis  costs  both  at  Uw  and  in  eqidtf.    Batthsdocrse 

^  tlw  bond  ia  tolt    Lord  ww  nrsned  m  to  costs. 
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The  LORD  CHANCELLOR*— You  must  consider  this  suit  as  ins 
by  him.  He  may  have  misrepresented  the  fact,  but  can  he  be  allowed 
suit  to  say  so  ?  He  distinctly  says  he  was  under  a  promise  to  pay  the 
I  apprehend  the  testator  never  intended  to  enforce  the  debt,  but  still  he  n 
the  right.  If  a  person  is  induced  to  lend  money  to  another  person  wl 
desperate  circumstances,  he  may  have  no  hope  of  recovering  it,  still  i 
form  a  loan.  He  says  he  was  ^^  under  the  most  positive  engagement  to  { 
money  ;^  what  does  he  mean  by  that  ?  What  he  states  must  be  take 
strongly  against  himself. 

Malins  referred  to  Foley  v.  Hill  (1  Phillips),(a)  9  Geo.  4,  c.  19 
There  was  no  evidence  in  the  cause  that  he  had  signed,  that  acknowled 
which  was  necessary.  The  Vice-Chancellor  thought  the  examination  in 
ruptcy  which  was  compulsory  did  not  take  the  debt  out  of  the  Sta 
Limitations. 

The  LORD  CHANCELLOR.— The  claim  of  set-off  is  the  n 
question. 

Malina. — The  Vice-Chancellor  treated  it  as  a  lien ;  but  in  order  to  c 
lien,  there  must  be  some  tangible  property.  (Spears  v.  Hartley^  3  Esf 
81,(6)  1  Mad.  Chan.  Pract.  787 ;  Field  v.  Bemnt,  5  Barn.  &  Add.  i 
Higgina  v.  Scott^  2  Bam.  &  Adol.  418 ;  (d)  Leake  v.  Lord  Kilmorey^ 
&  Russ.  807.)  (e) 


(a)  Foley  v.  HtU  (I  Phillips,  399).  Marcb,  1844. 
—In  the  case  of  a  leeal  demand,  a  court  of  equity 
acts  in  obedience,  and  not  merely  by  analogy,  to  the 
Statute  of  Limitations. 

A  banking  firm,  who,  on  opening  an  account  with 
a  customer,  had  agreed  to  allow  him  an  interest  at 
i\att  per  cent,  on  the  balances  which  should  from 
time  to  time  be  standing  to  his  credit,  set  up  the 
Statute  of  Limitations  as  a  defence  to  a  bill  filed 
against  them,  by  the  customer,  for  an  account. 
l%e  account,  as  it  stood  in  the  bankers'  book, 
shewed  a  considerable  balance  due  to  the  plaintiff; 
but  there  being  no  item  in  it,  or  evidence  of  any  trans- 
action connected  with  it,  of  a  date  within  six  years 
prior  to  the  filing  of  the  bill,  nor  any  suggestion  in 
the  bill,  that  the  bankers  were  bound,  by  the  agree- 
ment or  otherwise,  to  haTc  actually  entered  the 
interest  as  it  became  due  to  the  credit  of  the  cus- 
tomer in  the  account,  or  that  they  bad  omitted  so 
to  do  with  a  fraudulent  intent,  Lord  Chancellor 
Lyndhurst  allowed  the  defence  to  prevail.  His 
lordship  said,  "  It  is  quite  clear,  that  a  banker  is 
not  to  be  considered  a  trustee  for  his  customer  in  the 
legal  sense  of  the  term.    Money  advanced  by  a  cus- 

,  tomer  to  a  banker  is  a  loan,  and  constitutes  a  debt. 
If  it  were  necessary  to  refer  to  authorities  in  sup- 
port of  this  proposition,    I  might  refer  to  Simn 

.  v.  Bond  (5  B.  &  Ad.  3S9),  in  the  Queen's  Bench, 
where  it  was  laid  down  that  sums  paid  to  the  credit 
of  a  customer  with  his  banker,  though  usually 
called  deposits,  are  in  truth  loans  to  the  banker. 
And  that  is  in  accordance  with  the  doctrine  of  Sir 
W.  Grant  in  Demnet  v.  Noble  (1  Mer.  530).  Ue 
says,  '  There  is  a  fallacy  in  likening  the  dealings  of 
a  banker  to  the  case  of  a  deposit,  to  which,  in  legal 
effect,  they  have  no  sort  of  resemblance :   money 

Sid  into  a  banker's  becomes  immediately  part  of 
s  general  assets;  and  he  is  merely  a  debtor  for 
the  amount.'  And  he  lays  down  the  same  doctrine 
in  Can  v.  Carr  (1  Mer.  541,  n.). " 

(h)  Spears  v.  ffariley  (3  Espinassop  81).  C.P. 
Hilary  Term,  40  Qeo.  3.  —  Iliis  was  an  action  of 
trover  on  a  log  of  mahogany.  The  deteidant  was 
a  wharfinger,  and  dalmed  m  lien  on  it«  as  well  for 
the  wharfege,  as  for  the  balance  of  a  general  ac- 


count, which  balance  was  due  in  the  y* 
under  which  he  justified  a  right  to  retain  it 
Lord  Chancellor  Eldon,  referring  to  tb 
Naylorr.  Manglet  (1  Espinasse,  109),  saj 
point  has  been  ruled  by  IJord  Kenyon,  tha 
finger  has  a  lien  for  the  balance  of  a  ge 
count,  and  considered  as  a  point  complete! 
I  shall,  therefore,  hold  as  the  settled  la 
subject,  that  he  has  such  a  lien  as  is  clain 
present  case.  But  if  what  has  been  stati 
defendant's  counsel  be  law,  that  the  del 
charged  by  the  operation  of  the  Statute  o; 
tions,  no  lien  could  be  obtained  by  reason  ( 
the  debt  was  not  discharged,  it  was  the  rem 

1  am  of  opinion,  that  though  the  Statute 
tations  has  run  against  a  demand,  if  the 
obtains  possession  of  goods  on  which  he  '. 
for  a  general  balance,  he  may  hold  them 
demand  by  virtue  of  the  lien.  In  this  caj 
fendanthad  a  subsisting  demand  when  t 
came  to  his  possession ;  and  I  am  of  o] 
may  enforce  it  by  the  lien  which  the  law  1 
him  for  his  general  balance."— Verdict 
plaintiff. 

(c)  Field  V.  Bezant  (5  B.  &  Ad.  357) 
1833.  Banco  Regis. — Where  an  attorney 
ant  in  assumpnt,  sets  off  the  amount  of  hi 
plaintiff  cannot  deduct  from  that  set-off 
taxation  allowed  against  the  attorney,  pu 

2  Geo.  4,  C.  23,  S.  23. 

(d)  Higgina  \,  Scott  (2  B.  &  Ad.  413) 
Regis.  1831.— The  Statute  of  Limitati 
the  remedy  only,  not  the  debt,  and,  therefo 
an  attorney  for  a  plaintiff  had  obtained  j 
and  the  defendant  was  afterwards  dischan 
the  Lords*  Act,  but  at  a  subsequent  period 
issued  against  his  goods,  upon  which  tl 
levied  the  damages  and  costs  ;  it  was  held 
attorney  (thougn  be  had  taken  no  step  in  t 
or  to  recover  ttie  amount  of  his  bill  of  cosi 
six  years)  had  still  a  lien  on  the  judgment  f 
of  costs,  and  the  Court  directed  the  sber 
him  the  amount  out  of  the  proceeds  of  the 

(e)  Leake   v.  Lord  Kilmorey  (Tomer 
207).     May,  1823.     Before  Grahaxp»  Bs 
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Lowndes  and  Glasae^  for  the  defendants,  contr^,  referred  to  Flower  v. 
Marten  (2  Myl.  &  Cr.  459) ;  (a)  Eden  v.  Smyth  (5  Ves.  341)  ;  (6)  Hopkinr 
ton  V.  Leech  (I  Mad.  Ch.  Pr.  728)  ;  (c)  Jejs  v.  Wood  (2  P.  Wms.  128).  {d) 

MalinSj  in  reply. 


Mutcrt  Cox  and  Hanrey,  for  the  Matter  of  the 

Rolls. — A  Bam  of  money  was  paid  by  A.  to  B.  for 
tkc  parpoae  of  nnrchasing  C.  promotion  in  the 
amy,  and  it  remained  vnapplied  in  the  hands  of  B. 
atthe^cath  of  A.  C.  havios^  been  compelled  from 
tht  bad  state  of  his  health  to  quit  the  army,  and 
Mig  no  prospect  of  being  able  to  enter  into  the 
Mrriee  again,  filed  a  bill  for  the  money,  and  it  was 
teccd  to  be  paid  to  liim  by  the  Court. 

BvoB  Graham,  in  his  judgment,  said,  **  The  in- 
testioa  of  the  donor  was  eridently  to  malce  a  pro- 
viaon  for  the  plaintiff ;  but  still,  if  the  plaintKf  had 
Aed  in  the  lifetime  of  the  donor,  the  donor,  and  not 
tke  personal  representative  of  the  plaintiif,  would 
hcve  been  entitled  to  the  money.  The  plaintiff, 
however,  as  he  has  been  able,  has  co-operated  with 
tbeiateition  of  the  donor,  and  the  circumstance 
tlisttbe  money  was  left  in  the  hands  of  the  army 
tgent  tin  the  death  of  the  donor  is  a  strong  cir- 
esBstuice,  from  which  to  infer  his  intention,  that 
tke plaintiff  should  take  the  money  absolutely.*' 

(sj  Flmoer  v.  Marten  (2  Myl.  &  Cr.  459).  April, 
1837.— In  this  case  a  large  sum  of  money  was  ad- 
nneed  by  the  plaintiff's  &ther,  for  the  purpose  of 
psffing  off  the  debts  of  his  son. 

Lofd  Chancellor  Cottenham  ordered  the  bond  to 
be  deBvered  up  to  be  cancelled ;  being  of  opinion, 
spoa  the  evidence,  first,  that  the  bond  was  not  in- 
todcdto  operate  as  a  security  for  money  at  all 
events,  bat  was  given  for  a  collateral  purpose, 
^ieh  had  been  fully  satisfied ;  and,  secondly,  if 
that  were  doubtful,  that  the  obligee's  subsequent 
cndoctand  mode  of  dealing  with  the  bond  during 
tke  whole  of  his  life  amounted,  in  equity,  to  a  re- 
ktseof  thedebt. 

(6)  Edenr,  Smyth  (5  Ves.  341).  March,  1800. 
—la  tUs  case,  Lord  Chancellor  Loughborough  held 
that  a  kptee,  son-in-law  to  the  testator,  was  en- 
titled to  his  legacy,  discharged  from  debts  due  by  him 
to  the  testator,  and  a  debt,  for  which  the  testator 
Vtt  his  surety,  upon  evidence  frt>m  the  testator's 
ttcooats,  letters,  and  memorandums  in  his  hand- 
vritug.  Parol  evidence  of  declarations  in  conver- 
iMtioa  was  produced  for  the  same  purpose  ;  but  the 
vOQit  sppeared  to  rely  on  the  evidence  in  writing. 

(f)  Hopkmson  v.  Leech  (1  Mad.  Ch.  Pr.  728).— 
As  executor  or  administrator  may,  as  against  cre- 
ators of  equal  degree,  retain  out  of  the  assets  a 
vhtdue  to  himself  (Plowd.  185;  Cowell's  Inst. 
|S1),  and  this,  it  seems,  though  the  debt  be  more 
van  six  years  old ;  for  as  an  executor  may  pay  & 
wtto  another,  though  he  might  have  pleaded  the 
Statate  of  Limitations,  why  may  he  not  pay  him- 
*elf?  More  especially  as  upon  interrogatories 
odbre  the  Master,  he  may  be  examined  as  to  every 
Pirtiealar  respecting  the  debt.  In  Hopkimon  v. 
Utek  (May  7,  1819,  M.S.),  Vice-ChanceUor  Leach 
tas  of  opinion  be  might  retain,  but  he  directed  the 
^piaioii  of  a  Court  of  law  to  be  taken. 

If.  Pothier,  on  this  subject,  in  his  treatise  on  the 
^  of  ObUgationa  or  Contracts,  P.  3,  c.  8,  s. 
MS5,  in  Evans's  edition,  says :  '*  A  prescription, 
ywith  accomplished,  is  destroyed  (te  eonore),  if 
gfdwrlDr  afterwards  aduiowledges  the  debt ;  this 
H^aowiedgment  excludes  him  from  ibie  fin  de  non 
jMaajr,  mUth  retnlted  from  the  accomplishment  of 
2*^fap«  ^  preaeriptiony  and  oonaequently  destroys 

(-^HBttQlMCa  it* 

J[**^ja  m  great  difference  between  an  admow- 
***■*»  •fcic  after  the  tiaae  of  the  preaeription  is 


accomplished,  so  as  to  destroy  it,  and  one  made 
before,  which  has  the  effect  only  of  interrupting  it ; 
the  latter  may  be  made  not  only  by  the  debtor  him- 
self, but  also  by  a  tutor,  curator,' or  person  having 
a  general  procuration ;  it  may  be  made  by  the  debtor 
himself,  though  a  minor,  vrithout  his  being  entitled 
to  restitution  against  it. 

On  the  contrary,  an  aeknowledgment  made  after 
the  time  of  prescription  is  accomplished,  so  as  to  re- 
vive the  debt,  can  only  be  made  by  the  debtor  himself, 
and  he  must  be  of  full  age ;  it  cannot  be  made  by  a 
tutor,  a  curator,  or  a  person  having  a  general  pro- 
curation, but  only  by  one  having  a  special  procura- 
tion for  the  particular  purpose.  The  reason  is,  that 
an  acknowledgment  made  after  the  prescription  is 
accomplished,  for  the  purpose  of  destroying  it,  in- 
volves a  gratuitous  alienation  of  the  fin  de  nen 
rececoir,  acquired  by  the  completion  of  the  time ; 
now  the  gratuitous  alienation  of  a  right  exceeds  the 
authority  of  a  tutor,  curator,  or  person  acting 
under  a  general  power. 

From  the  same  principle  there  results  a  second 
difference  between  an  acknowledgment  after  the 
time  of  prescription  is  accomplished,  and  one 
before :  the  latter  interrupts  the  prescription  in 
respect  of  and  against  all  persons  whatever ;  the 
former  only  destroys  it  against  the  debtor  making 
the  acknowledgment  and  his  heirs,  but  not  asainst 
his  co-debtors  in  soUdo,  or  sureties,  or  third  per- 
sons, who  have  acquired  an  interest  in  the  lands 
hypothecated  for  the  debt.  For  the  rieht  of  pre- 
scription having  been  once  acquired  by  the  accom- 
plishment of  the  time,  the  debtor  may,  by  his  sub- 
sequent acknowledgment,  very  well  renounce  the 
prescription,  so  far  as  regards  himself  and  his  heirs, 
but  cannot  prejudice  the  right  acquired  by  tliird 
persons. 

(d)  Jejfsv.  Wood  (2  P.  Wms.  128).  De  Term. 
Paschie,  1723.— Robert  Jeffs,  the  plaintiff's  father 
and  testator,  having  a  nephew,  the  defendant  Wood, 
received  him  when  an  infant,  on  his  father's  death, 
into  his  fthe  said  Jeff's)  family,  and  provided  him 
with  clothes,  and  sent  him  to  school ;  after  which 
he  took  him  an  apprentice  in  the  trade  of  a  vrine 
cooper,  and  as  to  all  expenses  of  clothes,  learning, 
and  board,  kept  an  account  in  his  books ;  but  after 
he  became  an  apprentice,  then  the  board  vraa 
omitted  on  the  account. 

Then  Jeffs,  the  father,  by  his  will,  gave  500/.  to 
the  defendant,  his  nephew,  and  made  his  son,  the 
plaintiff  Jeffs,  his  executor  and  residuary  legatee, 
and  died. 

The  plaintiff  Jeffs,  the  son,  gave  the  defendaat 
Wood  credit  for  some  goods,  and  intrusted  liim  to 
receive  money,  so  that  the  defendant  Wood  became 
further  indebted  to  the  plaintiff. 

On  the  defendant  Wood's  suing  the  plaintiff  Jeffs, 
the  executor,  in  the  Spiritual  Court,  for  this  5002. 
legacv,  the  plaintiff  JefFiB  brought  his  bill,  first 
against  Wood,  and  he  becoming  a  bankrupt,  against 
the  assignees  under  the  commission,  to  have  an 
allowance  made  him,  out  of  the  legacy,  for  the 
money  which  the  bankrupt,  the  legatee,  owed  to  the 
testator,  and  likewise  to  the  plaintiff  Jefb ;  and,  on 
the  other  hand,  the  assignees  brought  their  cross 
bill  against  Jefh  for  the  legacy. 

The  Master  of  the  Rolls,  in  his  judgment,  said : 
"  It  is  true,  stoppage  ia  no  payment  at  law,  nor  ia  it, 
of  itself,  a  payment  in  eqidty  ;  but  then  a  Tery 
slender  agreement  for  diacountiiig  or  allowing  the 
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Judgment. 

The  LORD  CHANCELLOR.— Two  questions  have  been  raised  in  the 
course  of  the  argument,  one  of  fiu^t,  and  the  other  of  law.  The  question  oi 
fiict  has  also  divided  itself  into  two  branches :  whether  the  debt  alleged  to  be 
due  to  the  estate  of  the  testator  by  the  legatee  was,  according  to  the  evidence^ 
to  be  considered  as  a  gift,  or  as  a  loan ;  or  whether  that  which  was  a  loan 
originally  had,  by  any  subsequent  circumstances,  been  converted  into  a  gift. 
Now  it  appears  to  me  to  be  clear  that  the  sums  advanced  were  originally  loans, 
and  not  gifts.  The  legatee,  Mr.  Ebunilton,  was  a  relation  of  the  testator,  and 
a  person  in  whose  prosperity  in  life  he  appears  to  have  taken  an  interest. 
Hamilton  was  also  an  extravagant  and  needy  man,  dependent  in  a  great 
•  neasure  on  the  bounty  of  this  relative.  Therefore,  there  was  nothing  unnatural 
in  the  supposition  that  the  testator  should  advance  him  sums  of  money  by  way 
of  loan,  never  indeed  expecting  to  be  repaid,  but  nevertheless  taking  a  security 
for  payment,  and  reserving  to  himself  the  right  of  proceeding  on  that  security, 
if  he  tnought  fit  to  do  so ;  or  if  the  altered  circumstances  of  the  debtor,  or  a 
change  in  nis  feelings  with  respect  to  him,  gave  him  the  inclination  to  insist  on 
being  repaid.  That  is  the  first  point  in  the  question  of  these  advances  not 
being  gifts.  The  second  and  most  material  one  is  to  be  found  in  the  conduct 
of  the  legatee  himself.  It  was  his  obvious  interest  to  make  these  advances 
appear  to  oe  gifts,  and  not  loans ;  and  yet  they  had  his  own  admission  that  he 
considered  them  debts  due  to  the  testator.  There  was  a  j^amphlet  published 
by  Hamilton,  as  a  letter  to  Lord  Fitzroy  Somerset,  in  justification  of  his 
conduct  in  the  army;  and  in  that  letter  he  alleged  as  a  defence  against 
imputaticms  which  had  caused  him  to  be  compel&d  to  sell  his  commission, 
that  he  was  under  a  binding  engagement  to  repay  the  testator  the  1,1(XK. 
advanced  to  him  for  the  purchase  of  his  commission.  If  the  evidence  of  the 
intentions  of  the  testator,  as  gathered  from  the  construction  of  the  will,  and 
supported  by  the  testimony  of  Robert  Hamilton's  brother.  Sir  J.  Hamilton, 
stood  alone,  I  should  have  little  doubt  in  coming  to  the  conclusion  that  the 
loans  were  converted  into  gifts ;  but  when  we  have  this  clear  evidence  of  the 
l^tee^s  own  view  of  the  case,  I  think  the  weight  of  evidence  is  against  the 
assumption  that  the  debt  did  not  exist  at  the  time  of  the  death  of  the  testator. 
The  question  then  arises,  whether  the  remedy  of  this  debt  is  barred  by  the 
statute ;  or,  being  so  barred,  whether  it  may  not  be  set  off  a^inst  the  claim  for 
the  legacy.  It  is  quite  clear  that  no  action  can  be  I»rought  by  the  executors  to 
recover  tne  debt ;  they  are  expressly  prohibited  by  the  statute.  The  barring 
of  the  remedy  for  the  recovery  of  a  debt  does  not,  however,  extinguish  the 
debt.  The  debt  remains,  notwithstanding  the  legal  obstacle  to  its  recovery, 
and  if  any  circumstance  occurs  through  which  the  executor  having  the  claim  can 
make  the  debt  available  to  the  estate  entitled  to  the  benefit  of  it,  he  is  bound  to 
avail  himself  of  it.  The  executors  in  the  present  instance  are  the  trustees  of  the 
estate  of  the  testator.     The  debt  due  by  the  legatee  is  a  part  of  the  assets  of 

<me  delit  oat  of  the  other,  will  make  it  a  payment,  place  of  the  legatee,  ean  be  in  no  better  ease;  aad 

becanse  this  preventa  drenity  of  action  and  mnl-  therefore,  as  the  legatee,  had  be  brought  hit  bill  fbr 

tiplidty  of  suits,  which  is  not  fhToared  in  law,  much  the  legacy,  might  have  been  told  by  the  ezccatflCf 

less  in  eqnity.  that  having  so  much  of  the  assets  in  his  hands,  he 

*' If  the  legatee  himself  had  brought  the  bill  for  his  was   eonseqnently  paid  so  much  of  his  legacy^ 

legacy,  it  had  been  very  proper  for  the  ezecntor  to  surely  the  same  tldng  may  now  be  insisted  upon  the 

hnve  insisted,  that  the  legatee,  owing  so  much  to  the  assignees,  who  stand  in  the  place  of,  and  repressotr 

4atlator,   and  having    already   so    mndi  in   his  the  legatee. 

hands  of  the  testator's  assets,  vras  ooBsequantly  *\Dacree  an  aeeoant,  and  let  the  piaiatlff  mtobL^ 

^•fcdsofar.  te  tvpins,  alter  having  dedneted  what  is  &sfii  ^ 


**  In  the  present  case,  tiie  iwjgiwa  of  tba  _oom-     tiie  legatee,  as  wdl  to  hiinself  as  ta  the  tMcaterv 


I  atf  bankruptcy  agaiast  the  dsjnndsat  Wood     but  ao  9Mtt  w  eiUicr  fide.*' 
Wi«tiM  UU  for  the  kgwy,  and,  slMidkig  in  the 
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tbe  tcstetor.  The  leeatee  claims  to  liave  the  sum  paid  to  him  out  of  the  assets 
in  ntisfiactioa  of  a  legacy.  The  legatee  has  a  part  of  the  assets,  out  of 
vluch  the  payment  was  to  be  made,  in  his  own  hands.  Are  not  the  executors 
entitled  to  say :  "  Pay  yourself  as  far  as  the  money  in  your  hands  will  allow  ?  " 
That  is  a  payment  pro  tanto.  That  is  the  true  principle  on  which  such  cases 
ou^t  to  proceed.  The  executors  have  a  right  to  say  to  the  legatee :  "  You 
hare  assets  of  the  estate  in  your  hands,  apply  them  to  the  payment  of  your 
denand.^  That  is  the  rule,  and  it  is  so  set  forth  in  a  case  citea  in  the  course  of 
tk  argument.  {Jeffs  v.  Woody  supra.)  In  that  case  the  debt  had  not  been 
bmed  by  the  statute,  but  it  was  held  that  a  l^cy  retained  in  that  way  by 
die  executcnrs  was  payment  pro  tanto.  I  am,  therefore,  of  opinion  that  the 
Vioe^hancellor  has  come  to  a  right  conclusion  on  the  question  ;  but  inasmuch 
aitbe  learned  judge  has  expresslj^  stated  one  of  the  pomts  to  be  a  new  one,  on 
lUch  the  Court  had  hitherto  avoided  a  decision,  I  shaU  dismiss  the  appeal,  but 
give  DO  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Wednesday,  July  16,  1846. 
Davies  v.  AsHFoaD.(a) 

WUl — Comiruciion^-Cwweraion — Charge  qf  iegaeieM. 

TytmtHtmmder  m 9§UlemaU  were  inveeted tpiik  real  eetatet  upon  truat,  qfter  a  eertam  event,  to 
eUaUknmtt  ond  etandposteeeedfor  the  abeoiuie  benefit  of  W,  D,,  and  S.  hU  wife ;  W.  Z>.,  qfter 
tkiiuth  of  8,  hit  w(fe,  and  by  ike  advice  of  hit  eoHcitor,  obtained  from  the  latter  posaeeeion  of 
flv  tUle-deeda  relating  to  the  truet  eetatee :  Held,  that  thia  amounted  to  a  conversion  into  real 

W,B.,  bg  Ua  will,  bequeathed  aU  hi*  personal  property,  subject  to  the  payment  of  his  debts,  funeral 
a^  testamentary  eapenses,  and  charged  his  freehold  estates  with  the  payment  of  certain  annuities 
a^ legacies:  Held,  that  the  personal  estate  became  liable  to  the  payment  of  the  annuities  and 


^pHE  pleadings  stated,  that  by  indentures  of  settlement  made  on  the  marriage 
X  of  William  Davies  and  Sophia  his  wife,  bearing  date  the  25th  January, 
180S,  certain  real  estates  in  the  county  of  Radnor  were  conveyed  to  trustees 
tkfein  named,  upon  trust,  with  all  convenient  speed,  after  the  said  marriage, 
ibadutdy  to  sell  and  dispose  of  the  same  in  manner  therein  mentioned,  and 
isrest  the  produce  thereof  upon  such  securities  as  therein  mentioned,  and  from 
tiiDeto  time  to  alter  such  securities  as  they  should  think  fit ;  yet  so  that,  during 
the  life  and  lives  of  the  said  William  Davies  and  Sophia  his  wife,  and  the  sur- 
nror  of  them,  no  sale  of  the  aforesaid  hereditaments,  or  any  part  thereof,  and 
no  such  investment  or  alteration  of  the  securities  so  to  be  acquired,  should  be 
■»ade  without  their,  his,  or  her  consent  in  writing.  And  it  was  in  the  said  in- 
denture declared,  that  the  trustees  should  stand  possessed  of  the  securities  upon 
^Wdi  the  moneys  to  be  produced  by  the  aforesaid  sale  should  be  invested,  and 
tbeaecurities  to  be  acquired  by  any  such  changes  thereof,  as  aforesaid,  and  the 
diiidends,  interest,  and  annual  prodfuce  thereof,  upon  certain  trusts  thereinafter 
iedared ;  and  in  the  mean  time,  and  until  the  said  hereditaments  should  be  so 
*W  as  aforesaid,  the  yearly  rents  and  profits  thereof  should  be  applied  upon 
4e  same  trusts  as  were  thereinafter  declared ;  and  that  the  trustees  should 
(a)  Reported  by  G.  Goldsmith,  Esq.,  ^arrister-at-Iaw. 
▼OL.  II.  C 
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stand  possessed  thereof  (and  of  other  property  therein  mentioned),  upon  i 
to  pay  the  annual  produce  of  all  the  trust  property  unto  the  said  Wil 
Davies  and  his  assigns,  during  his  natural  life,  provided  he  should  so  long 
tinue  solvent,  and  upon  certain  other  trusts  for  the  benefit  of  Sophia  D< 
during  the  life  of  William  Davies ;  and  also  from  and  immediately  aftei 
decease  of  the  survivor  of  the  said  William  Davies  and  Sophia  his  wife, « 
all  the  several  principal  sums  thereinbefore  mentioned,  and  the  security 
which  the  same  should  be  invested,  and  all  annual  produce  thenceforth  to 
therefrom,  it  was  thereby  declared  that  the  said  trustees  should  stand  posse 
thereof,  upon  certain  trusts,  for  the  benefit  of  the  children  of  the  said  Wil 
Davies  and  Sophia  his  wife ;  and  in  case  there  should  be  no  child  who  sh 
acquire  an  interest,  then  upon  such  trusts  as  the  said  William  Davies 
Sophia  his  wife,  and  the  survivor  of  them,  should  appoint ;  and  in  defaul 
such  appointment,  in  trust  for  the  survivor  of  the  said  William  Davies 
Sophia  nis  wife,  and  his  or  her  executors,  administrators,  or  assigns. 

By  indentures  of  24th  and  25th  March,  1806,  some  additional  land  ha 
been  purchased,  it  was  conveyed  to  the  uses  of  the  settlement.  Sophia  Dj 
died  4th  March,  1838,  and  William  Davies  died  12th  June,  1842,  witl 
having  had  any  child  who  lived  to  acquire  an  interest  under  the  settlen 
None  of  the  real  estates  were  sold  by  the  trustees. 

William  Davies,  by  his  will,  bearing  date  29th  April,  1842,  gave 
devised  all  his  messuages,,  farms,  lands,  and  hereditaments,  situate,  lying, 
being  in  the  county  of  Radnor,  and  elsewhere  (except  two  farms  called  Bry 
and  Lydiardy),  to  certain  persons  therein  named ;  and  the  testator  thei 
gave  and  bequeathed  all  his  personal  property  to  C.  W.  Davies,  subject  to 
payment  of  his  debts  and  funeral  and  testamentary  expenses,  and  charged  al 
said  freehold  estates,  except  Brynhir  and  Lydiardy  farms  aforesaid,  witl: 
payment  of  certain  legacies,  namely,  certain  annuities ;  and  he  also  gave 

Eounds^  worth  of  breaa  to  the  poor  of  the  parish  of  Clison  on  the  day  of 
urial ;  and  to  each  of  his  servants  two  complete  suits  of  mouniing. 
testator  made  a  codicil  to  his  will,  but  without  directing  any  thing  which  m 
affect  the  questions  raised  in  the  suit.  The  bill  was  filed  on  behalf  of  cei 
infant  devisees,  by  their  next  friend,  for  the  purpose  of  having  the  testa 
estate  duly  administered. 

The  Master,  to  whom  the  cause  was  referred,  found  that  William  Daviei 
the  death  of  Sophia  his  wife,  became  absolutely  entitled  to  the  beneficial  int< 
in  all  the  said  real  and  personal  estates  and  property,  subject  only  to  the  ri 
of  the  East-India  Company,  under  an  appointment  therein  mentioned,  bu 
no  way  affecting  the  real  estates ;  and  he  also  found  (among  other  acts  of 
said  William  Davies)  that,  shortly  after  the  death  of  the  said  Sophia  Davies, 
said  William  Davies  consulted  his  solicitor  on  the  subject  of  his  interest  u 
his  marriage  settlement,  and  that  he  was  then  advised  that  the  deeds  m 
safely  be  delivered  to  him  ;  and  after  his  death,  the  title-deeds  relating  tc 
said  trust  real  estates  (except  some  deeds  of  which  other  persons  were  entitL 
the  custody)  were  found  in  his  own  possession,  together  with  the  title-deed 
his  real  estates.  And  the  Master,  upon  consideration  of  the  several  state 
facts  and  evidence,  and  of  the  will  of  the  testator,  was  of  opinion,  and  then 
found,  that  the  real  estates  comprised  in  the  said  indenture  of  24th  and  J 
March,  1806,  ought  not  to  be  considered  in  the  nature,  or  taken,  or  deemei 
part  of  the  personal  estate  of  the  said  testator.  To  this  report  the  plai 
filed  exceptions. 

James  Parker  and  Nevinson^  in  support  of  the  exceptions,  contended 
not  only  were  the  estates  subject  to  the  trust  up  to  the  term  of  Sophia  Dav 
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decease,  but  also  they  continued  to  be  so  up  to  her  husband'^s  death  ;  and  were 
therefore,  according  to  the  principles  of  a  Court  of  Equity,  to  be  considered 
as  personalty,  unless  he  did  some  positive  and  unequivocal  act  shewing  that  he 
intended  to  take  them  as  real.  The  mere  circumstance  of  his  having  gotten  the 
deeds  into  his  possession  is  not  sufficient.  The  property,  which  by  tne  settle- 
ment was  converted  into  personalty,  remained  so.  No  consent  on  the  part 
rf  Davies  for  its  reconversion,  which  would  be  essientially  necessary  for  that 
parpoee. 

Case  :  Kirkimn  v.  Miles  (13  Ves.  338). 

The  Vice-Chancellor. — Davies's  application  for  the  deeds,  and  their  being 
accordingly  handed  over  to  him,  disabled  the  trustees  pro  tanto  from  selling. 
Now,  whether  those  deeds  were  or  were  not  in  the  actual  possession  of  the 
trustees,  they  were  at  any  rate  not  in  Davies's  possession,  but  were  delivered  to 
him.  ]>id  not  that  circumstance  amount  to  a  destruction  of  their  trust  ?  for  it 
is  dear  that,  so  long  as  he  retained  the  deeds,  the  trustees  could  not  sell.  Sup- 
pose they  had  shewn  their  determination  to  sell,  and  the  purchaser  had  asked 
for  the  title,  the  trustees  could  not  have  shewn  it  without  asking  for  the  deeds 
of  Davies.  [Parker. — ^Your  Honour  sees  that  the  trustees  were  incapable  of 
seHing  without  his  consent ;  and  if  they  had,  they  could  get  the  deeds.]  It 
rather  appears  to  me,  that  by  his  taking  possession  of  the  deeds,  he  was  deter- 
mined to  nave  the  whole  possession  of  the  estate.  It  was  clearly  a  change  in 
the  possession,  and  I  confess  I  do  not  understand  it  otherwise  than  as  a  deter- 
minaticHi  to  hold  the  property  as  land.  I  certainly  admit  that  there  was  a  clear 
trust  for  sale ;  but  Mr.  Davies  having  consulted  upon  his  right,  and  acting  upon 
it,  and  getting  possession  of  the  deeds,  has  clearly  made  his  election.  The  ex- 
ceptions must  therefore  be  over-ruled. 

Bethell  and  W.  M.  James  not  heard. 

Freding^  for  other  parties. 

In  addition  to  the  above  finding  in  the  Mastery's  report,  he  had  therein  disal- 
lowed the  several  payments  made  by  one  of  the  defendants,  John  Romilly,  in 
lespect  of  legacies  and  annuities  given  by  the  testator,  upon  the  ground  that, 
according  to  the  true  construction  of  the  said  will  and  codicil,  such  last-men- 
tioned legacies  and  annuities  were  not  chargeable  upon  the  personal  estate,  but 
upon  the  freehold  estate  of  the  said  testator  (except  Brynhir  and  Lydiardy). 
10  this  part  of  the  report,  the  defendant,  John  Romilly,  excepted. 

BetheU  and  W.  M.  JameSy  for  the  exceptions. 

James  Parker  and  Nevinsariy  for  the  Master's  report. — The  testator  makes 
a  specific  legacy  of  his  personal  property,  charged  with  his  debts,  funeral  and 
testamentary  expenses,  but  not  with  legacies;  and  then  he  devises  his  real 
estate,  charged  with  certain  annuities.  These  annuities,  being  charged  upon 
the  real  estate,  are,  in  fact,  part  of  the  realty. 

Cases :  Heath  v.  Heath  (2  P.  W.  366)  ;  Amesbury  v.  Brown  (1  Ves.  sen. 
4M) ;  Jmes  V.  Bruce  (11  Sim.  221). 

The  V  ice-Chancellor. — I  remember  that  in  the  case,  of  Heath  v.  Heathy 
there  was  an  express  declaration  that  the  legacies  should  be  paid  out  of  the  tes- 
tator^s  real  estate.  In  that  of  Jones  v.  Bruce,  it  is  very  remarkable  that  there 
^  the  clause  directing  maintenance  to  be  paid  out  of  the  rents  and  profits  of 
the  real  estate ;  and  I  then  said  that  it  would  be  absurd  to  pay  the  interest  out 
rfthe  rents  and  profits,  and  the  legacy  itself  not  out  of  the  corpus.  The  three 
cases  that  have  been  cited  seem  to  De  essentially  different  in  their  wording ;  and 
^  ordinary  rule  of  law  must  prevail  in  the  present  case,  except  so  far  as  clearly 
^tived  by  the  testator  himself.  You  cannot  argue  that,  because  the  testator 
has  given  a  bequest  of  personal  property,  subject  to  the  payment  of  his  debts 
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and  funeral  and  testamentary  expenses,  those  unnecessary  words  of  subjectioD 
are  to  be  taken  as  necessary  words  of  exemption ;  or  that  an  inference  arises 
that  the  personal  fund  shall  not  be  subject  to  the  payment  of  legacies ;  and  it 
does  not  oy  any  means  follow,  that  they  are  to  be  discharged  out  of  tbe  real 
estate.  The  testator  then  fives  various  l^acies,  some  in  the  shape  of  annuities, 
but  some  directed  to  be  paid  immediately ;  and  therefore  there  is  nothing  in 
the  nature  of  the  legacies,  taken  collectively,  to  shew  that  the  real  estate  should 
be  permanently  subject  to  the  payment  of  them.  The  rule  of  law  is  settled, 
namely,  that,  having  bequeatiied  his  real  estate  charged  with  the  payment  of 


l^aciea,  the  personal  fund  is  not  exempted.  Had  the  testator  said  to  me,  *^  I 
have  made  my  will,^  I  should  have  asked  in  reply,  <^  Do  you  intend  these  lega- 
cies to  come  out  of  the  real  estate  ?    If  so,  you  should  alter  it.""^ 


THE  LORD  CHANCELLOR'S  COURT. 

November  8,  1844,  and  December  2S,  1845. 
Mathews  v.  BaisK.(a) 

ImmiitUMi  of  tnui  fimdi — Depoiit  qf  irmt  aeeyritim'--Ctm»truetUm  of  the  elame  of  indarndty  to 

irugie€§ — Breuek  rf  inut, 

A  tnmUe  in  admimtitriny  Ms  trutt  fimdi  is  hound  not  U>  repte  coi^Uenee  m  any  person  into  whom 
posttsnon  the  property  may  come  to  a  greater  extent  than  neeeeeiiy,  which  ineludes  the  ordinmrg 
eowne  qf  bueineUf  requires;  and  therrfore,  where  a  trustee,  pending  a  negotiation  for  a  mortgage 
security,  laid  out  the  fund  in  the  purchase  of  Exchequer  Bills  and  lift  those  bills  in  the  possession 
qf  the  brokers,  who  acted  to  some  extent  as  bankers  also,  for  iqswmrds  of  a  year,  it  was  held  that 
ike  trustee  had  made  himseifretponsiUe/br  a  loss  sustained  by  thefaihare  of  the  brokere,  who  had 
sold  the  Exchequer  Bills  and  applied  the  produce  to  their  own  purposes. 

THIS  was  an  appeal  from  the  decree  of  the  Master  of  the  Rolls,  by  whidi 
the  defendant  was  perscmally  charged  with  the  loss  of  a  sum  of  5,706f., 
occasioned  by  the  felonious  acts  of*  a  banker  and  brdcer,  with  whom  that  sum 
had  been  deposited,  (h) 

The  testator,  Mathews,  died  in  18S4,  having,  by  his  will,  dated  in  Septon- 
ber,  1830,  devised  certain  real  estates  in  Suffolk,  of  which  he  was  seised  in 
£ee,  to  the  defendant  Brise,  and  another  person,  of  whom  Brise  was  the  survivor, 
upon  trust  to  sell  and  to  manage  the  money  produced  by  the  sale,  by  invest- 

(a)  Reported  by  R.  G.  Welfokd,  Esq.,  Barrif  -  distingidBhed  in  the  handi  of  broken,  who,  in  tone 

ftr-st-lsw.  respects,  acted  as  bankers,  who  held  them,  and  had 

(6)  The  foUowinf^  passages  from  the  judgment  of  the  absohite  power  of  disposing  of  them ;  was  it 

the  Master  of  the  Rolls  were  mueh  commented  on  right,  or  is  it  to  be  justified,  that  a  trustee  should 

in  the  course  of  the  argument  before  the  Lord  leave   such    securities  as  Exchequer  Bills  in  the 

Chancellor.   Itis  reported,  *' In  this  particular  case,  hands  of  a  banker  or  broker,  who  acquires  the 

the  defendant  acted  throughout  with  an  anxiety  to  F^^^^  ^^  disposing  of  them  as  he  may  think  fit? 

do  that  which  was  best  for  his  cestuis  que  trust.    It  Was  it  not  transferring  to  those  persons  that  trust 

has  not  been  attempted  to  throw  the  slightest  im-  and  confidence  for  which  he    was    answerable  ?** 

potation  upon  1dm ;  and,  howerer  unfortunate  the  *    *    *    ***  The  defendant  has  made  himself  liabk 

issue  of  this  matter  may  be,  he  has  the  consolation  because  he  omitted  to  take  the  due  and  proper  prs^ 

tiiat  he  goes  out  of  court  with  his  character  perfect,  caution  for  the  protection  of  tbe  fund.    Having 

and  his  honour  uaimpeached.'*  *    *    *    *  '<  I  am  omitted  to  take  it,  and  having  transferred  the  eoB- 

of  opinion,  under  these  circumstances,  that  the  fidence  which  was  vested  in  himself  to  other  ] 


defendant  was  very  well  justified  in  laying  out  the  of  his  own  appointment,  for  whose  conduct,  it 

money  in  the  Exchequer  Bills  during  that  interval,  appears  to  me,  he  is  personally  answerable,  I  tidnk 

He,  however,  unfortunately  left  them  entirely  under  I  am  bound  to  decree  in  favour  of  the  plaintifb  iA 

the  control  of  other  parties,  and  intrusted  to  them  this  case ;  and  this  gentleman  must  make  good  the 

the  possession,  inst^d  of  securing  them  in  the  money,  and  must  also  pay  the  costs  of  thu  suit.*' 

ordinary  mode ;  he  permitted  them  to  remain  un-  (5  Bevan,  p.  239.) 
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iBg  die  aame  in  real  or  eoverninent  securities,  with  power  to  vary  such  securi- 
ties at  the  diecretion  of  the  trustees,  and  to  pay  the  aividends  and  income  to  the 
testator's  wife,  for  life,  and  after  her  decease,  to  divide  the  capital  amongst  all 
Us  younger  children.  The  testator  appointed  the  same  persons  his  executors. 
The  other  trustee  and  executor  died  in  the  lifetime  of  the  testator.  The  de- 
fendant Brise  proved  the  will,  and  sold  the  estates,  the  last  of  which  sales  was 
oompleted  in  1840,  when  Mr.  Almack,  the  testator^s  family  solicitor,  who  had 
oonaucted  the  sales,  paid  the  purchase-money  into  Messrs.  Oakes^  bank  Tin 
Soflblk),  to  the  credit  of  the  defendant  Brise.  In  March  or  April,  1840,  the 
defendant  paid  5,708f.,  part  of  the  purchase-money,  into  the  hands  of  Messrs. 
Wakefield,  who  were  extensive  stock-brokers  in  Broad-street,  and  who  also  acted 
as  bankers,  for  the  purpose  of  being  invested.  Messrs.  Wakefield  had  been  em- 
ployed by  the  testator  as  his  brokers,  and,  to  some  extent,  also  as  bankers.  At 
this  time  a  negotiation  was  in  progress  for  investing  this  sum  and  other  money 
upon  a  mortgage  of  10,000/.,  and  with  the  consent  and  at  the  express  desire  cc 
the  widow,  the  defendant,  in  order  to  make  the  funds  productive,  directed  Messrs. 
Wakefield  to  invest  the  sum  paid  to  them  in  the  purchase  of  Exchequer  Bills. 
In  April,  1840,  Wakefields  laid  out  5,60W.  in  Exchequer  Bills,  which  the 
defendant  left  in  their  custody,  and  the  securities  remained  there  until  the  6th 
of  April,  1841,  when  Wakefields  failed.  It  was  then  discovered  that  they  had 
feloniously  taken  the  Exchequer  Bills,  sold  them,  and  appropriated  the  proceeds 
to  their  own  use.  Their  estate  had  only  paid  a  dividend  of  6d.  in  the  pound. 
The  testator  had  empowered  his  trustees  and  executors  to  sell  the  real  estates  in 
thefdiowing  terms : — "  Now,  I  do  therefore  authorize,  empower,  and  direct  my 
Slid  executors  and  trustees,  or  the  survivor  of  them,  his  executors  or  adminis- 
trators, to  sell  all  the  hereditaments  at  Hundon  and  Petton,  otherwise  Hedding- 
tott  aforesaid,  with  their  respective  appurtenants,  at  any  time  after  the  decease 
of  my  said  mother,  at  his  or  their  discretion,  and  either  together  or  in  parcels, 
and  Dy  private  contract  or  public  sale,  or  partly  by  one  or  partly  by  the  other, 
and  if  by  public  sale,  with  power  to  buy  in  the  same  as  often  as  occasion  shall 
saquire,  without  bein^  liable  to  or  answerable  for  any  loss  which  may  arise  in 
oooaequence  of  such  buying  in  as  aforesaid ;  and  I  do  hereby  declare,  that  the 
iBcdpt  or  recdpts  of  my  said  executors,  or  of  the  survivor  of  them,  his  execu- 
tors or  administrators,  shall  be  a  good  and  sufficient  discharge,  or  good  and 
ntficient  discharges,  to  the  purchaser  or  purchasers  of  all  or  any  part  of  the  said 
Itteditaroents  so  directed  to  be  sold  for  so  much  of  the  purchase-money  as  shall 
be  therein  acknowledged  or  expressed  to  be  received ;  and  that  such  purchaser 
or  purchasers,  his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  diall 
not  be  further  answerable  in  respect  thereof.  And  I  direct  that  the  immediate 
Jwits  and  profits,  till  such  sale,  snail  be  received  by  my  said  executors,  and  that 
tlienune,  and  also  the  moneys  which  shall  arise  by  such  sale  or  sales,  shall  be  con- 


purchase-mone^s,  then  proceeded  to  give 
^oeath,  by  his  said  will,  as  follows : — <<  I  give  all  the  stock  and  moneys  to  arise 
^  aforesaid,  and  all  my  personal  estate,  of  what  nature  or  kind,  whether  in  pos- 
'woon,  reversion,  remainder,  or  expectancy,  or  otherwise  howsoever,  upon  trust, 
^p  and  for  the  equal  benefit  and  participation  of  all  my  younger  children,  for  the 
^  being,  if  more  than  one,  as  well  daughters  as  sons,  and  now  or  hereafter  to 
B^hom,  at  his,  or  her,  or  their  respective  age  or  ages  of  twenty-one  years,  as 
^'••nts  in  common  ;  and  if  only  one  such  child,  then  wholly  to  and  for  such 
^  child,  at  his  or  her  age  of  twenty-one  years.  And  I  direct  my  said  execu- 
^  from  time  to  time,  as  any  moneys  shall  come  to  their  hands,  to  manage  the 
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same  at  interest  by  investing  the  same  in  a  competent  share  or  competent  shares 
of  the  parliamentary  stocks  or  public  funds  of  Great  Britain,  or  on  real  securi- 
ties in  England,  in  their  names,  or  the  name  of  the  survivor,  his  executors  or 
administrators.  And  I  give  them  the  power,  at  their  discretion,  to  vary  such 
stocks,  funds,  and  securities,  for,  into,  or  upon  other  stocks,  funds,  or  securities 
of  a  like  nature.  And  I  do  hereby  declare  my  will  to  be,  that  it  shall  be  lawful 
for  my  said  executors,  and  the  survivor  of  them,  his  executors  or  administrators, 
out  of  the  moneys  which,  by  virtue  of  this  my  will,  shall  come  to  their  respective 
hands,  to  reimburse  themselves,  and  allow  to  each  other  respectively,  all  such 
reasonable  costs  and  expenses  as  they  shall  incur  or  sustain  in  the  execution  of 
this  my  will,  or  any  of  the  trusts  herein  declared ;  and  that  they,  respectively, 
their  respective  executors  or  administrators,  shall  not  be  charged  and  charge- 
able with,  or  answerable  or  accountable  for,  any  sum  or  sums  of  money,  other 
than  such  as  shall  actually  come  to  their  respective  hands ;  nor  with  or  for  any 
loss  or  damage  which  may  happen  by  depositing  any  moneys  to  be  received  by 
them  as  aforesaid  in  any  bank  or  banker  s  hands,  or  elsewhere,  for  safe  custody, 
or  by  laying  out  or  investing  the  same,  or  any  part  thereof,  on  real  or  govern- 
ment securities,  or  any  of  the  public  funds ;  or  by  any  alteration  or  transposi- 
tion thereof,  respectively,  nor  with  or  for  any  other  loss  or  damage  which  may 
happen  in  or  about  the  execution  of  this  my  will,  or  any  of  the  trusts  therein 
declared,  without  their  respective  wilful  n^lect  or  default/' 

The  following  correspondence,  which  is  part  of  that  given  in  evidence  in  the 
cause,  is  material,  as  shewing  that  the  delendant,  in  retaining  the  Exchequer 
Bills,  was  endeavouring  to  fulfil  the  wishes  of  the  testator  s  family,  in  the  ma- 
nagement of  the  trust  funds.  The  following  letter  is  from  the  defendant  to  the 
family  solicitor  of  the  testator : — 

Mr.  Brise  to  Mr.  Almack. 

«  Dear  Sir,  "  Spains  Hall,  28th  April,  1840. 

"  I  was  gratified  to  learn  by  yours  of  the  28rd,  that  you  were  so  successful 
in  settling  the  purchases  of  the  Hundon  Farm ;  and  as  it  now  appears  that 
your  three  payments  into  my  account,  with  Oakes  amount  to  6,06(V.  9s.,  it 
IS  important,  without  delay,  to  know  whether  the  mortgage,  as  proposed,  to  the 
extent  of  10,000/.,  may  be  feasible  within  a  short  time,  and,  at  the  same  time, 
worth  our  acceptance,  with  a  view  to  purchasing  Exchequer  Bills,  ad  interim^ 
or  to  be  on  the  look-out  for  other  investment.  I  think  I  learn  by  your  last 
letter,  Mr.  Syer'^s  purchase  alone  remains  unsettled.  The  favour  of  your  early 
answer  will  oolige. ' 

The  Defendant  to  Mrs.  Mathews,  the  widow. 

''  88th  April,  1840,  Spains  Hall, 

*^  My  dear  Mrs.  Mathews,  Finchingfiela. 

<<  So  large  a  sum  appears  standing  in  my  account  with  Oakes,  of  the  money 

of  yourself  and  family,  at  the  time  unemployed,  that  I  think  the  utmost  care 

should  be  taken,  to  avoid  delay,  in  investing  in  some  way  or  other.     The  accom- 

ning  note  for  you,  when  you  have  read  it,  to  forward  to  Mr.  Almack,  in  a 
cover,  is  to  urge  him  to  inform  us,  as  speedily  as  possible,  whether  the 
mortgage  he  adverted  to  is  likely  to  be  feasible,  and  worth  our  acceptance,  to 
the  extent  of  a  joint  concern  of  5,000/.  each ;  and  if  so,  what  intermediate  time 
may  elapse  before  the  investment  may  be  made,  as  I  am  doubtful  whetlierv 
should  the  mortgage  investment  be  accepted,  the  sum  now  in  Oakes^s  bank  had 
better  not  be  laid  out  in  Exchequer  Bills.  I  believe  all  the  estate  is  now  paid 
**',  excepting  Mr.  Syer's  lot. 
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^*  Mr.  Almack  appears,  by  his  letters,  to  have  paid  into  my  account  the  fol- 
lowing sums : —  £.8.    d. 

1840,  January  1,  cash  667    0    0 

—  April    14,  do  1,153    9    0 

—  April    28,  do  4,240    0    0 

i?6,060    9    0 
**  Of  which  I  invested  in  Exchequer  Bills, 

1840,  March  21  ^610    0    O.'' 

The  Defendant,  Mr.  Brise,  to  Mr.  Almack. 

"Dear  Sir,  " Spains  Hall,  11th  June,  1840. 

"  In  reply  to  yours  of  the  9th,  requesting  an  answer  to  your  former  note  of 
the  15th,  my  solicitors,  to  whom  you  will  reier  on  the  progress  of  the  mortgage 
on  my  behalf,  are  Messrs.  Holme,  Loftus,  and  Young,  of  New  Inn,  to  whom 
I  will  open  the  business,  on  my  receipt  of  your  next,  reporting  progress  in  the 
matter. 

"  I  wish  his  lordship  to  understand  that  the  mortgage  is  not  intended  for  any 
limited  or  specified  period,  but  each  party  to  have  the  power  of  paying  off,  or 
calliDg  in,  at  their  pleasure,  upon  due  notice ;  namely,  of  six  months  on  the  part 
of  the  mortgagee. 

**  Your  letter,  stating  that  aconditional  payment  of  one  per  cent,  more  in 
defiuilt  of  punctuality  of  the  payment  of  interest,  being  agreed  to,  is  satisfac- 
tory ;  but  it  is  a  matter  of  some  importance  to  be  secure  of  a  half-yearly  inter- 
est, which,  I  trust,  would  be  acceded  to. 

*^The  sum  intended  to  be  advanced,  I  trust,  is  understood  to  be  10,000/., 
and  no  more,  for  which  we  should  require  all  the  estates  named  and  described 
in  yours  of  the  7th  of  May ;  five  thousand  on  behalf  of  the  trustees  of  the 
Mathews  family,  and  five  thousand  pounds  for  my  own  share. 

^  If  all  previous  terms  be  now  settled  and  agreed  to,  I  should  be  desirous 
to  know  how  soon  the  payment  may  be  expected  to  be  made  to  begin  bearing 
interest. 

'^iSToto.— -I  should  require  a  release  to  be  prepared,  and  signed  by  the  repre- 
sntative  of  the  late  Mr.  William  Brise  Mathews  (I  presume  his  mother,  now 
his  administratrix),  from  further  or  future  responsibility  as  to  all  his  affairs,  as 
I  have  paid  over  to  her  the  whole  of  the  balance  of  the  late  Mr.  W.  B.  Mathews, 
atOakes^s.  And  there  will  also  be  a  trust,  in  some  form,  prepared  in  the  joint 
Dames  of  John  R.  Brise,  Esq.,  Mrs.  Charlotte  Olivia  Mathews,  widow,  and  of 
Oliver  Johnson,  Esq.,  of  f^rls  Colne,  of  sundry  sums  of  money  belonging  to 
the  family,  of  which  I  am  and  have  been  sole  trustee  for  some  time,  and  which 
I  propose  to  invest  in  one  sum,  perhaps  in  the  South  Sea  Annuities,  if  the 
hioker  should  so  advise,  which  will  save  the  trouble  of  reference  to,  and  citation 
of>  other  documents  and  deeds  of  trust. 

^^  These  are  matters  which  ought  to  be  settled  without  much  delay,  and  upon 
which  we  perhaps  may  have  a  ludf-way  meeting  at  Clare  before  long. 

"  Yours  very  fiathfuUy, 

<<JouN  R.  Brisk. 

**  Moneys  in  trust  :-* 

^1,500  Red.  Sk  E.  M.  M. 
900  Red.  8. 
1,600  Red.  84. 

'^  To  which  will  be  to  be  added  the  mortgage  moneys,  and  the  balance  over. 

«R.  Almack,  Esq.'' 
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The  Defendant  to  Mrs.  Mathews. 

"  Mjr  dear  Mrs.  Mathews,  "  Spains  Hall,  3rd  July,  1840. 

"As  I  have  heard  nothing  lately  from  Mr.  Almack  relative  to  the  proposed 
mortgage,  I  begin  to  think  that  that  investment  will  not  take  place ;  and  there- 
fore, as  I  think  it  would  be  right  to  effect  some  investment  as  soon  as  possible, 
imless  I  learn  from  you  any  other  step  you  would  wish  to  have  taken,  I  purpose 
to  instruct  the  broker  to  invest  all  the  moneys  belonging  to  your  family  in  one 
stock,  which  I  propose  to  stand  in  the  names  of  J.  R.  Brise,  your  brotner,  and 
yourself;  viz., 

"  3.  R.  Brise,  Finchingfidd,  Essex. 

"  Charlotte  Olivia  Mathews,  widow,  Clare,  Suffolk. 

"  Oliver  Johnson,  Esq.,  Earls  Colne,  Essex. 

^^  Are  your  brother^s  and  your  own  names  correctly  given  i 

"  I  remain,  dear  Madam,  yours  very  truly, 

'<J.R.BbI8B. 

^<  As  soon  as  I  hear  from  you,  I  shall  write  to  Wakefield  for  his  advice 
and  instruction  on  the  subject. 
"Mrs.  Mathews." 

The  Defendant  to  Mrs.  Mathews. 

"  Spains  Hall,  Finchingfiekl, 
"  My  dear  Mrs.  Mathews,  .6th  November,  1840. 

"Herewith  I  send  you  the  memorandum  of  a  further  investment  in  the 
Old  South  Sea  Annuities,  of  the  unemployed  balance  in  the  bands  of 
Messrs.  Oakes,  making  the  total  of  your  present  investment  in  that  stock 
4^80(M1 

^^  I  am  apprehensive  that  the  mortgage  suggested  by  Mr.  Almack  will  not 
take  place ;  m  which  case,  perhaps,  you  woiud  approve  of  the  money  now  in- 
Testea  in  Exchequer  Bills,  when  they  may  be  parted  with  without  loss,  follow- 
iDg  the  same  destination,  unless  any  other  investment  in  the  shape  of  a  mort- 
gage, equally  safe  and  advantageous,  may  intermediately  offer."" 

TTie  Defendant  to  Mrs.  Mathews. 

"  Spains  Hall,  23rd  November, 
^'  My  dear  Mrs.  Mathews,  1840. 

"  As  it  will  not  be  convenient  to  me  to  have  now  any  participation  in  the 
noortgage  proposed  some  time  since  by  Mr.  Almack,  I  shall  be  at  all  times 
ready  to  attend  to  any  proposition  you  may  wish  to  make  with  respect  to  the 
^600/.,  now  lying  in  Exchequer  Bills ;  but  as  security  is  so  far  above  all  either 
ocnsideration,  in  the  investment  of  money,  on  the  part  of  a  trustee,  I  propose, 
as  soon  as  those  securities  rise,  which  are  now  very  much  depressed,  to  add  the 
whole  of  them  to  your  present  account  in  the  Old  South  Sea  Stock,  unless  I 
find,  at  the  present  price  of  that  stock,  little  or  no  loss  would  be  incurred  by  an 
earlier  conversion  en  those  securities."" 

The  Defendant  to  Mrs.  Mathews. 

<'  Spains  Hall,  28th  November^ 

"  My  dear  Mrs.  Mathews,  1840. 

"  In  reply  to  yours  of  the  25th,  you  are  right  in  your  supposition  that  the 

4,800/.  South  Sea  Stock  will  yield  you  the  yearly  income  of  144/.     Should  na 

jnortffa^e  take  place,  of  which,  although  within  a  few  days  since  Mr.  Almack 

stated  in  his  letter  that  the  deeds  are  preparing  in  London,  I  can  only  say  I 
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kooiw  very  little,  not  having  yet  heard  the  sum  which  the  mortgagor  is  supposed 
to  want.  About  six  months  ago,  I  had  no  alternative  but  investing  your  money 
in  Exchequer  Bills,  of  which,  although  the  present  interest  is  good,  yet  there 
is  at  present  a  great  depreciation,  having  been  bought  in  (I  believe)  at  98s. 
premium,  are  now  at  par  or  discount,  and  one  cannot  say  how  soon  they  may 
rally,  and  a  sale  of  them  at  present  would,  of  course,  be  disadvantageous. 

^  When  I  last  saw  Mr.  Almack,  I  told  him,  as  the  suggested  mortgage  had 
been  so  long  in  a  state  of  uncertainty,  1  reserved' to  myself  whether,  when  the 
whole  terms  and  circumstances  were  before  me,  I  might  be  prepared  to  become 
a  party  to  it. 

"  With  regard  to  the  investment  of  the  residue  of  your  money  in  the  Old 
South  Sea,  New  South  Sea  Stock,  or  Three-and-a-Half  per  Cents,  I  believe 
trustees  or  guardians  would  be  directed  by  the  Court  of  Cnancery  to  make  the 
investments  of  trust-money  in  the  above  stock,  or  Three  per  Cent.  Consols, 
preferably  to  the  Three-ana-a-Half  per  Cents ;  India  Stock  will  now,  I  believe, 
pay  4il  per  cent.,  and  Dutch,  I  believe,  five  per  cent. ;  but  I  should  be  unwilling 
to  venture,  without  special  authority,  to  invest  trust-money  on  such  securities. 
Your  4,800/.  Old  South  Sea  Stock  has  cost  you  4,244/.  lis,  2d.,  and  on  the 
sale  of  your  Exchequer  Bills  there  will  be  about  5,600/.  ready  for  investment 
either  in  stock  or  on  mortgage  as  it  may  happen. 

^'  I  am  fearful,  by  some  mistake,  which  I  cannot  at  present  understand,  I 
paid  over  to  you  a  larger  sum,  as  the  balance  of  Oakes*s  account  on  your  son's 
death,  than  I  was  the  holder  of  by  about  65/.,  which,  when  I  have  the  pleasure 
cS  seeing  you,  I  will  point  out,  and  which,  if  so,  will  be  to  be  adjustea  on  our 
final  settlement.*" 

The  Defendant  to  Mr.  Almack. 

"  Dear  Sir,  "  Spains  Hall,  25th  February,  1841. 

"In  answer  to  yours  of  the  25th,  which  I  received  on  my  return  from 
town  yesterday — my  money  which  I  had  in  readiness  to  embark  in  the  mortgage 
on  Lord  A.'s  estates,  from  the  period  of  the  sale  of  Mrs.  Mathews's  estate,  for  a 
considerable  time,  being  now  mverted  into  a  different  channel,  I  must  decline 
it  altogether ;  and  vidth  regard  to  Mrs.  Mathews's  money,  derived  from  the 
ale  of  the  farm,  being  now  in  part  in  Exchequer  Bills,  m  part  also  invested 
in  Bonk  Stock,  and  in  part  (upon  Mrs.  M.'s  own  proposition,  which  I  think 
may  not  be  an  injudicious  arrangement^  wanted  by  her  trustees  to  obtain  an 
Hmgnment  of  the  late  Mr.  W.  Brise  Mathews^s  mortgage  on  the  Cavendish 
Wr,  as  it  will  render  it  inconvenient  to  her  to  advance  but  so  small  a  propor- 
tion of  the  principal  sum  of  10,000/.  intended  for  the  mortgage  investment,  I 
ihould  think  she  would  at  once  see  it  had  better  now  be  declined  on  her  part 
alio.'' 

The  Defendant  to  Mr.  Almack. 
"  Dear  Sir.  "  Spains  Hall,  3rd  March,  1841. 

"  Your  last  letter  rather  surprised  me  with  the  expression  of  your  disappoint- 
njent  at  the  intimation  conveyed  in  my  last  letter  to  you,  that  I  purposed  to 
withdraw  feom  any  participation  in  the  projected  mortgage,  and  that  the 
trustees  of  Mrs.  Mathews  would  not  be  prepared  to  engage,  if  at  all,  to  the  same 
Went  as  they  had  at  first  intended.  Should  you,  however,  experience  a  serious 
difficulty,  or  be  sensible  of  any  disadvantage  professionally  to  yourself,  in  fail- 
ing to  answer  Che  expectations  of  your  client  upon  this  occasion,  I  would  take 
juit  a  wedi  (v  two  to  consider  whether  I  might  not  have  it  in  my  power  to 
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make  such  arrangements  as  might  enable  me  to  accept  the  mortgage  of  10,000/. 
as  named  in  your  last  letter. 

"  In  that  case,  however,  I  should  be  desirous  of  knowing  the  precise  day 
when  the  payment  of  the  moneys  would  be  required  ;  and  in  the  second  place, 
what  retrospective  date  for  the  period  of  the  commencement  of  interest,  say 
from  Michaelmas  or  Christmas  last,  in  consideration  of  the  loss  and  incon- 
venience experienced  by  Mrs.  Mathews  and  myself  by  the  long  delay,  during 
which  we  were  holders  of  Exchequer  Bills,  you  would  consent  to.*" 

The  Defendant  to  Mr.  Almack. 

«  Dear  Sir,  "  Spains  Hall,  6th  March,  1841. 

'^  I  have  just  been  favoured  with  yours,  and  having  consulted  those  gentle- 
men who  are  entitled  to  a  life-interest  in  the  fortunes  of  my  late  sisters,  Mrs. 
Walford  and  Mrs.  Freeland,  who  died  without  issue,  and  of  which  I  am  now 
;  almost  the  sole  surviving  trustee,  they  both  consent  to  the  principal  moneys, 
BOW  in  the  Three-and-a-Half  per  Cents,  being.invested  on  the  mortgage.  The 
money  will  be  at  the  service  of  Lord  A.  (as  f  propose,  to  bear  date  for  interest 
from  the  ^th  of  March,  or  thereabouts),  at  Messrs.  Barclay's.  I  had  proposed 
that  the  whole  transaction  shall  stand  in  my  name,  and  that  the  deeds  of  the  whole 
estate,  as  detailed  in  your  former  letter,  should  be  lodged  with  me.  1  need  not 
go  over  other  provisoes,  which,  I  believe,  are  in  your  recollection ;  but  as  the 
mortgage  will  include  no  part  of  the  money  belonging  to  Mrs.  Mathews^s 
trustees,  but  only  moneys  hereafter  divisible  by  myself  and  my  two  surviving 
sisters  after  the  successive  deaths  of  Mr.  Freeland  and  Mr.  Walford,  I  submit  to 
you  that  the  name  of  John  Walford,  Esq.,  be  added  to  mine  as  joint  trustee  of 
the  mortgage,  as,  from  his  apparent  durability  and  prudence,  I  think  my  family, 
as  well  as  myself,  in  the  event  of  my  earlier  decease,  would  be  best  satisfied  to 
l€»ve  the  flnjal  settlement  of  the  affair  in  his  hands.*" 

The  Defendant  to  Mr.  Almack. 
«  Dear  Sir,  "  Spains  Hall,  12th  March,  1^41. 

'«  You  are  aware,  of  course,  that  I  claim  the  whole  of  the  esUte  as  detailed 
^  in  yours  of  the  7th  of  May,  1840,  forming  a  rental  of  666/.,  to  be  included  in  the 
mortgage  securities  for  10,000/.,  interest  at  five  per  cent.,  but  an  abatement  of 
one  per  cent,  on  punctual  half-yearly  payment. 

"1  stipulate  myself  to  be  the  holder  of  all  the  title-deeds,  securities,  and 
mortgage  documents,  during  the  continuance  of  the  mortgage,  to  be  placed  in 
my  custody  at  Spains  Hall.  Although  you  are  conducUng  this  transaction 
on  our  behalf,  as  well  as  on  that  of  his  lordship,  perhap  you  would  not  object, 
should  we  deem  it  right,  that  some  professional  friend  on  our  behalf  should, 
before  the  payment  of  the  sum  and  delivery  of  the  deeds,  look  over  the  list,  and 
assist  to  see  that  they  are  all  perfect  when  delivered  over  to  me. 

«  Mr.  John  Fisher,  of  Yarmouth,  I  find,  is  co-trustee  with  me  under  Mr. 
Walford's  marriage  settlement,  who,  as  co-trustee  with  me  in  this  affair,  may  be 
styled  John  Walford,  Esq.,  of  Great  Bardfield,  Essex. 

"  Perhaps,  as  all  the  trust-money  is  in  the  Three-and-a-Half  Reduced,  the  sale 
may  take  place  immediately  after  the  next  dividend,  on  the  6th  of  April.  I  shall 
be  glad  to  know  the  earliest  day  that  you  will  be  ready,  as  I  probably  must  be 
in  town  to  make  necessary  arrangements  with  my  broker. 

"  In  the  event  of  my  death,  would  my  son  succeed  to  ray  right  and  int««t 
as  trustee  under  the  mortgage  ?  Or,  query,  does  it  occur  to  you  that  any  further 
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security  may  be  wanting  for  the  future  distribution  of  the  reversion  among  the 
hdrs  of  my  two  surviving  sisters  and  my  own  ?    Perhaps  not. 

"  Yours  very  faithfully, 

^^  J.  RuGGLEs  Bribe. 
"  P.S.— The  date  of  the  mortgage  to  be  the  25th  of  March  inst.,  from  which 
it  may  commence  to  bear  interest. 
^  R.  Almack,  Esq.'' 

The  Defendant  to  Mrs.  Mathews. 

«  My  dear  Mrs.  Mathews,  "  Spains  Hall,  18th  April,  1841. 

"  It  was  not  without  the  greatest  anxiety  that  I  read  in  the  Morning  Herald 
last  evening  the  inclosed  statement  of  the  stoppage  of  Wakefield's  house  in 
Broad-street,  as  he  is  now  the  holder  of  Exchequer  Bills  on  your  account  to 
the  amount  of  4,000/.,  besides  interest  and  premium  due  on  them.  I  appre- 
hend such  money  securities,  being  in  trust  in  the  broker's  hands,  would  certamly 
not  be  comprehended  in  the  assets  of  the  house ;  but  should  the  bankrupt  have 
turned  out  a  rogue,  as  well  as  unfortunate,  he  would  have  it  in  his  power  to 
ooorert  them  into  money  at  any  time  for  his  own  use.  But  let  us  hope  for  the 
hoL  If  you  have  a  brother  or  any  friend  in  town  to  inquire  at  the  solicitor's 
appoioted  to  the  bankruptcy,  you  might  receive  all  the  information  you  stand 
in  need  of  by  Tuesday  next.  Your  balance  in  the  bankrupt's  house  appears 
to  be  DO  more  than  7/.  6$.  6d.,  and  I  have  nothing  there.  I  shall  write  to 
Messrs.  Wakefield  to-day,  and  should  I  receive  no  answer  on  Tuesday,  shall 
proceed  to  London  on  Wednesday  next." 

The  Defendant  to  Mrs.  Mathews. 

''  Spains  Hall,  Finchingfield, 
ISth  April,  1841. 
**  My  dear  Mrs.  Mathews, 
'<  I  have  heard  from  Messrs.  Barclay,  whom  I  had  authorized  to  demand  the 
Exchequer  Bills,  that  they  had  been  all  sold  by  the  Wakefields ;  this  is  sad 
intelligence   to  have  to  communicate.     There  is  now  only  the   bankrupt's 
^vidend  to  look  forward  to,  and  as,  perhaps,  I  shall  meet  Mr.  Almack  next 
week  in  London,  on  his  return  from  Yorksnire,  I  intend  instructing  him  on 
your  behalf  (if  you  approve  of  it)  to  prepare  the  account  against  the  estate  of 
the  bankrupts.     I  was  very  glad  to  learn  from  Edward  Fisher  this  morning, 
that  you  had  given  up  your  journey  to  London,  which  could  only  have  been 
Stressing  and  expensive  to  you.     I  have  the  bank  receipt  for  1,000/.  Bank 
Stock,  which  is  rismg  in  value,  and  as  it  stands  in  the  names  of  your  trustees, 
I  think  it  vdll  be  advantageous  to  you  for  them  to  sell  off  as  much  as  may  be 
wsQted  in  September,  to  redeem  the  mortgage  on  the  Cavendish  land. 

^  With  our  united  and  sincere  regret  at.  the  unfortunate  event  which  has 
hefidlen  you, 

"  I  remain,  dear  Madam,  yours  very  truly, 
"  Mrs.  Mathews."  "  J.  Bugoles  Brisk.'' 

The  Defendant  to  Mrs.  Mathews. 
<<  Madam,  <<  Spains  Hall,  S9th  April,  1841. 

**  Having  inadvertently  departed  from  my  strict  line  of  duty,  as  executor 
^  trustee,  in  permitting  any  investment  of  the  moneys  belonging^  to  yourself 
iftd  &m%,  otherwise  than  in  the  Three  per  Cent.  Consols,  which  alone  is 
i^oqgnized  in  law,  the  consequence  of  which  probably  will  be  that  I  must  be 
i^qmtible  for  the  losses  occasioned  by  Wakefield*ft  bankruptcy,  I  must  now 
^uest  you  and  Mr.  Johnson  to  sign  a  power  of  attorney  to  empower  me  to 
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transfer  the  slime  into  the  Three  per  Cent.  Consols,  which,  as  soon  as  I  shall 
have  received,  I  will  be  preparea  to  settle  with  you  your  dividends  up  to  the 
present  time,  and  furnish  you  with  a  statement  of  the  account  between  your 
ifamily  and  myself. 

<^  Madam,  I  remain  yours,  &c., 
«  Mrs.  Mathews.''  "  J.  RgooLEs  Bbisk.*' 

Mrs.  Mathews  and  her  children  then  commenced  the  present  suit  against  the 
defendant,  Mr.  Brise,  and  the  bill  prayed  that  the  accounts  of  the  testator's 
estate  might  be  taken,  and  that  in  taking  such  accounts  the  defendant  mi^t  be 
charged  with  what,  without  his  wilful  default,  he  might  have  received,  and  with 
interest  on  his  balances,  and  with  any  loss  which  had  accrued  from  the  invett- 
ment  of  any  part  of  the  trust  moneys  in  the  purchase  of  Exchequer  BUhy 
or  from  any  misapplication  or  loss  of  such  Exchequer  Bills ;  and  that,  if 

S roper  and  beneficial  to  the  cestui  que  trusts  under  the  said  will,  the  said 
efendant  mi^ht  be  charged  with  the  amount  of  Bank  Three  per  Cent. 
Annuities,  which  might  be  purchased  with  the  cash  balances  from  time  to  time 
in  his  hands,  and  with  the  dividends,  which,  on  such  Bank  Annuities,  if  pur- 
chased, would  have  accrued  due,  and  that  the  rights  and  interests  of  the 
plaintiffs  in  the  testator's  estate  might  be  ascertained  and  declared. 

The  defendant,  by  his  answer,  admitted  and  stated  that  he  had,  about  the 
latter  end  of  the  year  18S9,  in  exercise  of  the  power  given  to  him  by  the 
testator's  will,  sold  the  real  estates  in  several  lots,  for  the  aggregate  sum  of 
6,241/.  10s.  6d.,  and  had  conveyed  the  estates  to  the  purchasers  thereof. 
That  the  sum  of  6,01S/.  6s.  6d.,  being  the  clear  residue  of  the  purchase- 
money,  after  payment  of  the  expenses  of  sale,  was  paid  into  the  bank  of 
Messrs.  Oakes,  Bevan,  and  Company,  bankers,  at  Clare  and  Sudbury,  in 
Suffolk,  to  the  defendant's  account,  in  several  instalments,  between  the  1st  of 
January,  1840,  and  the  15th  of  May,  1840,  when  the  last  sale  was  completed. 
That  while  the  sales  were  in  the  course  of  completion,  the  defendant  entered 
into  a  treaty,  through  Mr.  Almack,  the  family  solicitor  of  the  testator  (who 
was  also  the  plaintiffs'  solicitor  in  the  suit),  ror  a  mortgage  upon  an  estate  of 
Lord  A.,  also  a  client  of  Mr.  Almack's,  for  10,000^.  at  4/.  per  cent,  interest, 
with  the  intention  of  investing  the  clear  proceeds  of  the  sale  on  such  mortgage, 
and  for  making  up  the  deficiency  out  of  the  defendant's  own  moneys. 

That  in  the  expectation  that  such  mortgage  would  be  speedily  effected,  and 
fitnn  a  desire  that  the  proceeds  of  the  sale  -should  not  be  unproductive  to  the 
testator's  estate  in  the  mean  time,  the  defendant  caused  the  sum  of  5,6101., 
part  of  such  proceeds,  to  be  invested  in  Exchequer  Bills.  That  the  brokers 
employed  by  the  defendant  to  make  such  investment  were  Messrs.  Wakefield, 
who  then  carried  on  an  extensive  and  long-established  business  of  stock-brokers 
and  bankers  in  the  city  of  London,  and  who  had  for  a  long  series  of  yeam 
enjoyed  the  entire  confidence  of  the  testator,  and  of  his  father  and  mother 
before  him,  having  been  the  brokers  employed  by  them^  not  only  in  making 
their  investments^  but  also  in  receiving  the  dividends  on  such  investments,  as 
the  same  became  due. 

That  for  the  purpose  of  enabling  Messrs.  Wakefield  to  make  such  invest- 
ment, the  defendant  gave  them  two  drafts  on  the  bank  of  Messrs.  Oakes, 
Bevan,  and  Co.,  or  upon  their  London  agents,  Messrs.  Barclay  and  Ca  ;  tl^ 
first,  on  or  about  the  Slst  of  March,  1840,  for  610/. ;  and  the  second,  oti  cttr 
about  the  4th  of  May,  1840,  for  5,000/.,  making  together  the  sum  of  5,61  Of., 
which,  with  the  addition  of  90/.  146.,  which  was  then  in  thdr  hands,  arisii^ 
from  certain  funds  belonging  to  the  said  testator's  estate,  the  interest  of  whi<^ 
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was  recdved  by  the  said  Messrs.  Wakefield,  as  the  bankers  of  this  defendant^ 
were  applied  by  them  in  the  purchase  of  5,600/.  Exchequer  Bills. 

That  when  Messrs.  Wakefield  were  so  employed  by  the  defendant  to  pur- 
chase the  Exchequer  Bills,  they  were  and  had  for  many  years  been  brokers  of 
undoubied  credit^  and  leading  members  of  the  Stock  Exchange ;  and  by  reason 
as  well  of  their  general  high  character  in  business,  as  of  the  confidence  which 
had  been  uniformly  reposed  in  them  by  the  testator  and  his  family,  defendant 
had  felt  quite  justified  in  dealing  with  them  on  a  like  footing  of  trust  and  con- 
fidence to  that  on  which  the  testator  and  his  father  and  motner  had  dealt  with 
them.  That  in  conformity  with  the  defendants  usual  practice  in  his  dealings 
with  Messrs.  Wakefield  on  his  own  account,  and  which  the  defendant  believed 
to  be  a  common  practice  between  brokers  of  good  credit j  in  the  city  of  Lon- 
ion,  and  their  customers,  especially  when  such  brokers  also  act  as  bankers^ 
which  said  Messrs.  Wakefield  did,  the  defendant  permitted  the  said  Messn. 
Wakefield  to  retain  the  Exchequer  Bills,  so  purchased  by  them,  in  their 
custody,  they  merely  transmitting  to  the  defendant  the  usual  account  of  such 


That  the  mortgage  was  delayed  much  longer  than  was  at  first  expected,  by 
cueumstances  over  which  the  defendant  had  no  control,  and  the  same  remained 
iDeoBiplete  in  the  month  of  February,  1841,  when  the  defendant,  having  bejgun 
to  doubt  whether  such  mortgage  would  ever  be  carried  into  effect,  fi:ave  direc- 
tions to  Messrs.  Wakefield  to  sell  1,600/.  of  the  Exchequer  Bills,  and  to  invest 
the  proceeds  thereof  in  some  of  the  public  stocks  yieldhig  a  higher  interest  than 
Excnequer  Bills ;  which  was,  accordingly,  on  the  24th  of  February,  1841, 
invested  in  1,000/.  Bank  Stock,  in  the  joint  names  of  the  defendant,  Mrs. 
Mathews,  the  testator's  widow,  and  Mr.  Johnson,  her  brother,  whose  names  the 
defendant  used  spontaneously,  without  any  solicitation  on  their  part,  but,  with 
their  full  sanction,  caused  to  be  associated  with  his  own  in  such  investment,  for 
the  greater  security  and  satisfaction  of  the  parties  beneficially  interested  ;  and 
that  the  defendant  had  it  at  the  same  time  in  contemplation  to  sell  the  re- 
mainder of  the  Exchequer  Bills,  without  waiting  for  the  completion  of  the  pro- 
posed jnortgage ;  but  before  any  directions  for  that  purpose  had  been  given, 
flod  within  a  few  days  after  the  sale  of  the  1,600/.  Exchequer  Bills,  Mrs.  Ma- 
diews  applied  to  the  defendant,  and  requested  him  to  postpone  the  sale  of  the 
Rmainder  of  the  Exchequer  Bills,  suggesting  that  the  same,  or  a  competent  part 
thereof,  might  be  advantageously  apjnied  in  paying  ofi^  a  mortgage  of  2,00011 
<m  a  freehold  estate,  at  Cavendish,  m  Sufiblk,  belonging  to  her  son,  William 
Brise  Mathews,  which  mortgage  was  then  vested  in  one  Mr.  Palmer ;  and  that 
sbout  the  same  time,  the  saia  Mr.  Almack,  the  family  solicitor,  remonstrated 
with  the  defendant  on  his  intended  sale  of  the  Exchequer  Bills,  as  being  likely 
to  put  it  out  of  the  defendant's  power  to  complete  the  mortgage  with  Lord  A. 
for  10,000^1,  and  which  Mr.  Almack  then  stated  would  be  ready,  at  the  latest, 
ly  the  20th  of  April  next. 

That,  being  desirous  of  accommodating  the  family,  and  being  prepared,  in 
case  the  mortgage  for  10,000/.  should  ever  be  completed,  to  advance  tlie  whole 
«im,  or  as  much  as  might  be  necessary,  out  of  his  own  moneys,  or  other  trust- 
i&oneys  under  his  control,  the  defendant  consented  to  postpone  any  further  sale 
rf  the  Exchequer  Bills  for  a  time,  provided  arrangements  were  made  for  the 
^teedy  transfer  of  Mr.  Palmer's  mortgage  to  the  defendant ;  and  that  a  corre- 
spondbenoe  was  immediately  set  on  foot  between  Mr.  Brise  Mathews  and  Mr. 
rafaner  thereon. 

That^  pending  the  preparations  for  the  transfer  of  Palmer's  mortgage,  and 
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for  the  mortgage  upon  the  estate  of  Lord  A.,  which  were  then  still  in  progress 
(and  which  were  afterwards,  in  fact,  completed  by  the  defendant  witn  other 
moneys),  and  while  the  defendant  was  in  daily  expectation  that  one  or  the  other 
of  the  said  mortgages  would  be  ready  for  completion,  the  said  Messrs.  Wake- 
field suddenly  stopped  payment,  and  on  the  8th  of  April,  1841,  were  declared 
bankrupts;  when  it  appeared  that  they  had,  some  time  previously,  sold  the 
residue  of  the  Exchequer  Bills,  and  had  applied  the  proceeas  to  their  own  use. 

The  defendant  also  admitted  that  Mr.  Almack  had  acted  as  his  solicitor  in 
the  matter  of  the  sale  of  the  estates  of  the  testator. 

And  the  defendant  submitted  that,  having  regard  to  all  the  circumstances 
stated,  he  was  authorized  by  the  will  of  the  testator  to  invest  the  proceeds  of 
the  sales  in  Exchequer  Bills,  and  that  sufficient  reason  existed  for  permit- 
ting Messrs.  Wakefield  to  obtain  the  dominion  over  the  Exchequer  Bills ;  and 
that  he  had  not  allowed  the  bills  to  remain  in  their  hands  for  an  unreasonable 
time. 

In  answer  to  some  of  the  interrogatories,  the  defendant  also  admitted^  that 
Messrs.  Wakefield  did  carry  on  the  business  of  stock-brokers,  to  a  very  large 
extent ;  and  that  they  had  also,  in  connection  therewith,  a  banking  business, 
which  the  defendant  believed  was  not,  as  alleged  in  the  bill,  small  or  inconsi- 
derable, otherwise  than  as  compared  with  their  business  as  brokers,  which  was 
very  extensive. 

That  Messrs.  Oakes,  Bevan,  and  Co.  were  the  defendant's  regular  bankers 
in  Suffolk ;  but  he  said  that  he  always  kept  a  small  banking  account  with 
Messrs.  Wakefield,  both  on  his  own  account,  as  well  as  executor  of  the  testator, 
and  that  such  accounts  were  always  kept  separate  from  each  other. 

That  he  had,  in  February,  1841,  given  instructions  to  Wakefields  to  sell 
2,000/.  Exchequer  Bills  of  his  own,  which  had  remained  in  their  hands  since 
the  year  1839»  and  invest  the  proceeds  in  India  Stock,  which  was  done,  and  a 
balance  of  72/.  18s.  9d.  was  paid  to  the  defendant*s  order,  on  the  ^Snd  of 
Februarv.  That  the  said  sum  of  7S/.  18s.  9d.  had  been  the  only  cash  balance 
due  to  the  defendant,  on  his  private  account,  between  the  month  of  November, 
1840,  and  Wakefields'  bankruptcy ;  that  by  drawing  out  that  sum,  he  closed 
his  account  with  Wakefields ;  that  he  opened  no  new  account  with  them  pre> 
viously  to  their  b^kruptcy ;  and  that,  individually,  he  sustained  no  loss  by 
their  oankruptcy.  But  the  defendant  positively  denied  that  he  drew  out  sudi 
balance,  or  sold  the  Excheauer  Bills,  with  any  intention  of  finally  closing  his 
account,  or  from  any  apprehension  or  suspicion  that  Wakefields  were  not  in 
perfectly  solvent  and  prosperous  circumstances,  or  that  the  Excheauer  Bills 
were  not  perfectly  safe  in  tneir  hands ;  for  defendant  had  not,  until  Wakefields 
had  actually  stopped  payment,  the  slightest  notice,  or  any  reason  to  believe  or 
suspect,  that  their  credit  was  at  all  impaired. 

The  cause  was  set  down  to  be  heard  upon  bill  and  answer,  and  documentary 
evidence,  consisting  chiefly  of  correspondence  between  the  parties,  was  admitted 
by  agreement  on  l^th  sides. 

BetheU^  Wigramj  and  Shee^  for  the  defendant,  on  the  appeal,  contended 
that  the  defendant  had  taken  all  the  precautions  which  a  pruaent  man  would 
think  it  right  to  adopt  with  respect  to  his  own  money.  That  nobody  could 
undertake  the  office  of  a  trustee,  if  be  were  to  be  made  liable  for  loss  occa- 
sioned by  the  misconduct  of  a  banker. 

The  Lord  chancellor.— The  usual  course  is  to  deposit  Exche- 
quer Bills  with  a  banker.  It  is  not  necessary  to  place  money  with  the  Bank  of 
England^  which  men  of  extreme  caution  do. 
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Beihell  cited  Knight  v.  Lord  Plymouth  (S  Atk.  480), (a)  where  it  was  held, 
that  a  receiver  was  not  liable  for  loss  sustained  in  remitting  money  by  a  bilL 
That  was  decided  by  Lord  Hardwicke.  So  where  tobacco  had  been  left  in  the 
hands  of  a  broker.    {Ex  parte  Belchier,  1  Ambler,  218.)  (6) 

The  LORD  CHANCELLOR.— It  does  not  strike  me  that  there  ia  any 
difference  between  the  case  of  money  and  Exchequer  Bills ;  there  is  one  more 
step  in  the  latter. 

Betheli. — In  Jones  v.  Lewis  (S  Vesey,  sen.  240),  (c)  the  administratrix's 
solicitor  was  robbed,  and  she  was  held  harmless.  In  Harden  v.  Parsons (I'Eden^ 
li5),(cf)  where  money  had  been  lent  on  personal  security,  bonafde ;  and  Lord 


(•)  Kmighi  ▼.  Lord  Plymouth  (3  Atk.  480).  April, 
1747w— Id  this  cmse  Lord  Hardwicke  decided  that  a 
nedvcr  airpoiated  hj  the  Conrt  shall  not  make  good 
aknwhicnwaa  not  owing  to  anydefaalt  of  his; 
far  where  the  rents  he  has  in  his  hands  are  large, 
it  is  a  necessary  precaution  to  remit  it  by  bills  to 
Loadoa,  rmther  than  in  spede ;  and  that  where  a 
necher  pays  money  to  a  tradesman  and  takes 
Hfefsr  the  sam,  IT  he  was  in  credit  at  the  time, 
^Bil^he  &Ua,  it  shall  not  affect  the  receiver. 

BslV  tte  money  had  been  lost  by  his  wilful 
Mril,  mmI  placing  it  in  what  be  knew  at  the  time 
to  bi  n  improper  band,  the  Court  will  oblige  a 
reeehtr  to  answer  the  loss  out  of  his  own  pocket. 

(I)  Eat  parte  Bchhier,  or  BeleUer  ▼.  Panom  (?) 
(lAiAkr,318).  March,  1754.— In  this  case  the 
isiigmt  of  a  bankmpt  employed  a  broker  to  sell  a 
qMBtity  of  toliaeeo.  The  broker  received  the  money, 
■ai*ttt  end  of  |en  days  fhOed,  before  he  paid  it 
over.  Lord  Hardwicke,  Chancellor,  was  of  opinion 
ihatthe  aasirnee  was  not  bound  to  make  it  good. 

His  Lordship,  In  giving  judgment,  said :  **  There 
M  two  sorts  of  necessities :  1st,  legal  necessity ; 
Isd,  moral  nceessity. 

"As  to  the  llrst,  a  distinction  prevails  where  two 
wcatms  Join  In  giving  a  discharge  for  money,  and 
OK  flf  them  only  receives  it,  they  are  both  answerable 
far  It,  heeavso  there  is  no  necessity  for  both  to  join 
is  tie  diseimrge,  the  receipt  of  either  being  suffi- 
dmt;  but  if  trustees  join  in  giving  a  discharge, 
I  ad  oae  only  receives,  the  other  is  not  answerable, 
temme  his  joining  in  the  discharge  was  necessary. 
I  **  Seeond,  moral  necessity,  from  the  usage  of  man- 
kiad.  If  the  trustee  act  as  prudently  for  the  trust  as 
far  [blm]self,  and  according  to  the  usage  of  busi- 

I         KM. 

I  "If  tlie  trustee  appofaits  rents  to  be  paid  to  a 
bmker  at  that  time  in  credit,  and  the  banker  after- 
Wdi  breaks,  the  trustee  is  not  answerable.'* 

{t)Jmim^, Lewii  (2  Yes.  sen.  240).  March,  1751. 
*-A  decfee  had  been  made  against  defendant's  hus- 
M  (to  whom  she  was  administratrix),  for  a  general 
•ceonit  of  assets,  and  for  payment  of  the  Mlaoce. 
Ike  defendant  had  dellverea  eertain  goods,  part  of 
ths  cflKta  of  her  late  husband,  to  her  own  solicitor, 
to  bo  difivered  over.  The  same  goods  had  been 
dsm  stolen  from  the  solicitor. 

The  following  was  the  Lord  Chancellor  Hard- 
vkko's  jodment :  «•  I  will  now  consider  this  case 
Hif  tte  robbery  had  been  without  any  tender  of  the 
lisdiatall  totheplidotiff.  It  Is  eertain  If  baUee 
•f  rndsy  against  whom  there  is  action  of  account 
It  lav,  hMes  the  goods  by  robbery,  that  is  a  dto- 
tenlaaethmofaoeouBtatlaw:  and  it  Is  proved 
Mi  tUak  reasonably)  that  if  a  trustee  Is  robbed, 
'I  be  a  discharse, 
I  would  keep  his 

JT  administrator, 

^Isaol  to  be  efaaned  further  than  goods  come  to 
■ii  kaids ;  aad  for  uesc,  aot  to  be  charged,  unless 
Idityof  adcMifaetf;  and  if  robbed,  and  he  could 


not  avoid  it,  he  is  not  to  be  charged,  at  least  in  this 
court.  How  it  would  be  at  law  I  know  not,  for  I 
know  no  case  of  that  at  law.  The  defendant  is  ad- 
ministratrix ;  supposing  these  goods  had  been  in  her 
own  custody,  and  she  had  been  robbed,  I  am  dear 
of  opinion,  if  that  fact  be  made  out  (which  can 
only  be  by  circumstances,  as  it  is  probably  made 
out  here),  she  ought  to  have  been  discharged  of  these 
goods ;  and  that  notwithstanding  no  tender  thereof , 
for  that  was  a  superabundant  act ;  for  it  is  a  decree 
against  her  husband,  not  for  delivery  of  the  goods, 
but  for  a  general  account  of  assets,  and  nothing 
directed  to  be  paid  but  what  was  found  on  the 
balance.  The  only  doubt  then  is,  that  they  were 
not  lost  out  of  her  custody,  but  her  solicitor's^ 
where  they  were  put  by  her  for  a  particular  purpose. 
I  do  not  know  that  a  bailee,  executor,  admiiustrator, 
or  trustee,  are  bound  to  keep  goods  always  in  their 
own  bands.  They  are  to  keep  them  as  their  own, 
and  take  the  same  care;  if,  therefore,  a  man 
lodged  trust.money  with  a  banker,  if  lost,  in  many 
cases  the  Court  has  discharged  the  trustee,  espe* 
eially  if  lost  out  of  the  banker's  hands  by  robbery. 
In  the  present  case,  what  has  been  done,  is  what 
she  would  have  done  with  her  own  ;  leaving  them 
with  her  solicitor  in  order  to  be  delivered  to  plain- 
tiff  when  proper  so  to  do ;  and  why  misht  she  not 
do  that  ?  It  is  the  same  as  if  they  had  been  in  her 
own  custody ;  and  there  is  no  pretence  that  they 
were  collectively  put  into  the  hands  of  her  solicitor. 
It  would  be  too  hard  to  charge  her  with  these  things 
lost ;  this  exception  therefore  must  be  allowed." 

(d)  Hardens.  Partoni  (1  Eden,  145).  July,  1758. 
—This  was  a  bill  brought  to  have  a  legacy  investf^  in 
land,  pursuant  to  the  will  of  John  Stokes,  which 
legacy  became  due  in  the  year  1727,  beinff  thirtj- 
one  years  ago ;  and  it  was  to  have  it  paid  by  the 
executors,  tlus  money  having  been  lost  by  an  Insol- 
vent security ;  and  the  claim  of  the  plaintiff  was 
said  to  be  founded  upon  two  legal  principles.  1st, 
That  two  executors  joining  in  a  receipt  are  eadi 
chargeable  pro  toto,  5>udly,  That  an  executor 
lending  out  money  on  a  personal  security  is  guilty 
of  a  breach  of  trust,  and  liable  to  the  payment  m 
the  money. 

«'  As  to  the  first  pohit,  it  seems,"  said  Sir  Robert 
Henley,  Lord  Keeper,  in  his  judgment,  "  by  the 
eases,  that  at  law  a  joint  receipt  Is  conelaslve 
evidence  that  the  money  came  to  the  hands  of  both, 
and  is  not  to  be  contradicted."  But  in  equity, where 
alone  legacies  are  received,  audi  receipt  shall  not  be 
eonchisive,  but  the  Court  will  see  who  aetaaUy 
received,  and  chai^  that  person  aecordlagly. 
{Ckmrekm  v.  Bottom,  I  P.  W.  241.  And  ses  Lord 
Thuriow's  observations  on  Lord  Harcourt's  die- 
tinetion,  2  Bro.  117;  2  Fonb.R.on  Eq.  182;  Gibb$ 
T.  Herring,  dt.  ibid,  and  Lord  Redesdale's  obser- 
nations  in  Doyle  t.  Blake,  2  Sch.  8t  Lsf.  239; 
Wutleyy,  Clarke,  I  Eden.  357,  and  note.) 

**  The  next  consideration,"  continued  Sir  Robert 
Henley,  "most  proceed  upon  a  supposition  that 
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Ifoughborough,  in  Rowthw  Howell  (3  Ves.565),(a)  exprewly  held  that  exe- 
cutors were  not  liable  for  loss  occasioned  by  the  insolvency  of  the  testator*^ 
banker.  In  this  case  the  defendant  has  done  every  thing  in  strict  confcmmity 
with  the  testator'^s  will. 

The  LORD  CHANCELLOR  mentioned  the  incident  of  Lord  Slowell 
having  left  140,00021  in  the  hands  of  Messrs.  Boldero,  his  bankers ;  and  hav- 
ing called  upon  Lord  Eldon,  and  accidentally  mentioned  that  circumstance, 
was  warned  oy  Lord  Eldon  of  the  risk  run ;  and  in  consequence,  the  money 
was  withdrawn,  and  placed  in  the  Bank  of  England;  a  few  days  afterwards, 
Messrs.  Boldero  failed. 

BethelL— In  Maasey  v.  Banner  (1  Jacob  &  Walker,  241),(6)  at  p.  847, 
Lord  Eldon  said : — ^  The  principle  applying  to  all  these  classes  of  peimis 
(trustees,  executors,  receivers,  and  assignees)  is  properly  expressed  in  Aese 
terms ;  that  the  Court  does  not  expect  them  to  take  more  care  of  the  property 
intrusted  to  them  than  they  would  do  of  their  own  ;^  and  he  afterwards  adds, 


the  money  was  receiTed  and  lent  oat  on  an  improper 
aecnrity,  and  that  they  are  gnilty  of  a  breach  of 
trait.  It  to  Mid  that  they  eannot  place  it  oat  on 
penonal  security.  It  U  agreed  that  there  to  no 
text-writer  that  lays  down  that  rale,  nor  any  case 
wiiieB' establishes  it.  If  so,  we  most  resort  to  the 
inquiry  into  the  nature  of  the  o£B«e  and  duty  of 
a  trustee  as  considered  in  a  court  of  equity.  No 
man  can  require,  or  with  reason  expect,  a  trustee  to 
manage  hto  property  with  the  same  care  and  discre- 
tion  tiiat  he  would  hto  own ;  therefore,  the  true 
tovehstone  by  which  such  cases  are  to  be  tried  is, 
whether  the  trustee  has  bean  guilty  of  a  breachof  trust 
«r  not.  If  he  has  been  guil^  of  a  groM  negligence, 
It  to  asJbad  in  its  consequences  as  fraad,andto  a  breach 
«f  trust.  The  tonding  trust-money  on  a  note  to  not  a 
lirsach  of  trust,  without  other  drcumstanrfs  crats<e 
megUgeniue,  That  to  plain  from  the  case  of  Rjfitr 
▼.  BUkenton*'  (7  Bae.  Ab.  1S3,  3  Swaast.  80). 

(a)i{oio/Av.iroioeU(3Yes.565).  December,  1797. 
—■Hie  testator  directed  hto  executors,  with  aU  con- 
iFOsi^t  speed,  to  convert  all  hto  property  into  money, 
.and  to  apply  the  'same,  first,  in  paying  hto  debts, 
then  to  lay  out  the  residue  in  mortgages ;  which, 
suhrtect  to  certain  annuities,  he  gave  in  fourths  to 
iour  nieces ;  who  filed  a  bill  agab&st  the  executors, 
Howell  and  Hodgson,  to  charge  them  with  a  loss 
to  the  testator's  estate.  The  facts  were,  that  the 
testator  had  used  Richard  Gravatt  as  hto  banker, 
«nd  had  great  confidence  in  him.  At  the  death  of 
the  testator,  stock,  Navy  Bilto,  East  Indto  Bonds, 
'  Seoteh  Bonds,  and  other  negotiable  securities,  part 
«f  the  testator's  property,  to  a  considerabto  amount, 
were  standing  In  the  name  and  in  the  hands  of  Gtou- 
iratt,  transferred  and  indorsed  to  him  by  the  testator. 
Howell  lived  in  the  country,  and  relied  upon  his 
co-executor,  Hodgson,  a  solicitor  in  London,  who, 
aoon  after  the  testator's  death,  opened  an  account 
with  Graratt  as  to  the  securities  in  hto  hands,  and 
he  sent  the  banker's  book  to  the  father  of  the  plaln- 
tiiik  The  executors  also  entered  into  a  treaty  for  a 
mortgage,  which  was  delayed  by  diflicnitirs  as  to 
the  titto.  In  the  mean  time  Gravatt,  without  the 
knowledge  of  the  executors,  sold  several  of  the 
aeeurities ;  and  upon  the  2nd  of  July,  1796,  he  sold 
ibv  of  the  East  India  Bonds.  The  day  after  that  sale, 
Hodson  drew  upon  him  on  account  of  the  East 
Indto  Bonds,  upon  which  he  confessed  what  he  had 
:  doner  ftnd  begging  for  time,  promised  to  replace  the 
Meuritles  he  had  dtoposed  of ;  but  the  exeentor 
commencing  an  action  issmediately  against  hiss,  he 
■oon  afterwards  destroyed  himself,  and  died  insol- 
^itioX.    The  biU  charged  wilful  neglect  and  dsiault 


in  the  defendants,  in  not  taking  steps  to  pnvent 
Gravatt  from  making  an  improper  use  of  IkBSe 
secoridea.  There  was  evidence  of  a  rccomsssnrta 
tion  fkom  the  testator  to  hto  executors,  not  ti  be 
in  a  hurry  to  take  hto  sAdrs  out  of  the  hmM  «f 
Gnvatt,  for  he  was  a  very  honest  little  man. 

The  Lord  ChanocUor  said,  in  hto  judgmMt: 
"  What  possibto  security  could  the  executor  have 
taken  better  than  he  did,  short  of  filing  a  bO, 
and  bringing  aU  Uie  securittos  into  court!  If  he 
had  taken  them  to  hto  chambsra*  ho  would  hue 
been  liabto  to  any  casualty  that  might  hnvu  hap- 
pened. If  he  had  depositwl  them  with  hto  own 
banker ;  one  banker  has  as  good  credit  as  r  ' 
The  defendant,  therefore,  cannot  be  charnd 

(ft)  Ifostcy  V.  BoMcr  (1  Jac  h,  W.  Ml). 
I820.~Thto  was  a  case  of  an  agent  aetiiig  | 
toosly,  ehargcd  with  loea,  arising  from  the  td 
bankers,  having  paid  in  the  moneys  to  hb  own 
account. 

Lord  Chanfrilnr   Eldon,  in  giving 
observed :  "  There  to  one  case  that  to  quite  J 
in  thto  court,  that  of  assignees.   Ifanaaaf 
money  into  hto  banker's  hands,  as  money 
to  the  esUte,  and  the  banker  fsito,  the  i 


W» 


undoubtedly  clear  from  the  loss ;  but  if; 
of  dtotiagutohing  it,  he  pays  it  aU  in  to  hto  own 
account,  then  it  to  hto  account  there;  timn  ii 
nothing  like  a  decUration  of  trust  of  it,  and  it  it 
familiar  to  consider  him  as  having  it  in  tbebankn's 
hands  for  htossclf,  making  him  Uabto  for  it»  nd 
charging  him  with  interest  at  the  rate,  since  thalrte 
statute,  of  202.  per  cent.  Thto  to  because.  If  ha  had 
become  bankrapt,  it  would  have  gone  to  the  cndit 
of  hto  estate;  for  it  to  dear  in  that  case,  that  if  the 
bankers  had  any  account  with  him  by  way  of  ait  efi 
that  set-oif  would  aifect  equally  hto  money  wad,  the 
money  of  the  estate  paid  in  to  hto  aeoount ;  thff 
have  no  notice  that  it  belongs  to  the  estata*  the 
account  to  between  him  and  them. 
«*  The  same  haa  been  the  case  with  exeeatonnd 
I  apwehend,  that  for  the  aiMf  ef 
the  principte  must  be,  that  if  yoa  daatau  to 


dealflor  me  as  you  would  for  yourself,  it  must  ha  »r 
that  the  dealing  for  me,  if  unfortunate,  shaUsBtle 
mart  so  to  me  than  it  would  have  been  to  yost  tf  ^ 
had  been  for  youiMlf.    In  the  caae  of  the  i 

if  he" "' 

the 

not, 

self.    I  cannot  doubt  that  thto  principle  haak 

acted  on  with  truateea  and  exeoutoca,  who 

eqnaUy  gratuitous  agents  with  thto  dsfendant." 
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**  If  a  person,  suppose  a  receiver  of  this  court,  undertakes  to  receive  rents  in 
the  country,  he  cannot  send  them  in  cash ;  and  if  he  collects  in  paper,  taking 
the  same  care  with  respect  to  it  as  a  reasonable  attention  to  his  own  affairs  would 
dictate  to  him  to  take  if  it  was  for  himself,  if  he  remits  what  he  has  collected, 
hj  the  best  bills  he  can  find,  by  the  same  means  that  would  be  reasonable  if  it 
were  on  his  own  account ;  then  I  should  say  it  would  be  very  difficult  to  charge 
him,  for  he  has  done  the  best  he  can  for  his  employers."  And  again,  "  There  * 
h  one  case  that  is  quite  familiar  in  this  court ;  that  of  assignees :  if  an  assi^ee 

Es  money  into  his  bankers  hands,  as  money  belonging  to  the  estate,  and  the 
ker  fails,  the  assignee  is,  undoubtedly,  clear  from  loss ;  but  if,  instead  of  dis- 
tinguishing it,  he  pays  it  all  into  his  own  account,  then  it  is  his  account  there.^ 
Am  in  accordance  with  this  is  Drever  v.  Maudslay  (1  Ver.  Real  Pro.  Cas. 
188),  where  the  receiver  was  held  liable  to  loss  sustained  by  reason  of  the  failure 
of  the  bankers,  he  having  paid  in  the  money  to  his  own  account,  and  received  an 
allowance  of  interest  thereon  from  the  bankers.  Here  there  was  no  negligence  or 
nuaconduct.  In  all  the  cases  in  which  persons  acting  in  fiduciary  situations  have 
been  liable  for  loss  happening  to  the  trust-fund,  there  have  been  either  some  acts 
or  omiadons  indicating  culpable  negligence.  (Longford  v.  Gascoyne^  11  Ves. 
888  ;(a)  Shipbrook  v.  Lord  Hinchinbrook,  11  Ves.  262;  (6)  Underwood  v. 
Sievauj  1  Merivale,  712.)  (c^  In  Clovgh  v.  Bond  (3  Mylne  &  Craig,  496), 
(d)  the  fund  had  been  paid  into  the  names  of  the   co-administrators  and 


<a)  Lmgfgrd  t.  GoMCO^e  (11  Ves.  333).  Jvly, 
18aS.^This  was  a  bill  filed  by  a  widow  against  the 
dtcaton  of  her  late  husband,  Gascoyne,  Spurrell, 
aai  Luabcrt,  for  the  vsnal  acoouBts. 

Ike  day  after  the  tesUtor's  foneral,  the  three 
oeeaton  met  at  the  hoose  of  the  testator,  and  the 
fUatiff,  Mrs.  Laogford,  the  widow,  who  was  pre- 
mt,  Wt  the  room  to  fetch  a  bag  of  money,  and 
Ma  her  Tctam  with  it  asked  tbe  deponent  to  which 
of  tht  defendants  she  should  deliver  it ;  and  the  depo- 
•CBt,  Bot  then  baring  a  good  opinion  of  Gascoyne's 
titeoiaitaneee,  adrised  her  to  deliver  it  to  Spnrrell, 
noB  which  she  passed  by  Gaseoyne  and  Lambert, 
who  wen  sittlag  near  the  door,  and  delivered  the 
l^f  into  tlie  hands  of  SpnrreQ,  who  counted  the 
r  over,  and  then  deUvered  it  into  the  hands  of 


The  order  was  pronounced,  charging  Spurrell 
vttlataest. 

Star  WUHam  Grant,  M.R.,  in  his  judgment,  said : 
**Tk$  rule  in  all  the  cases  is,  that  if  an  executor 
dacs  anr  act,  by  which  money  gets  iato  the  posses- 
lioa  of  aaotber  aecutor,  the  former  is  equally 
■iswn  ibit  with  the  other ;  not  where  an  executor 
ii  Beicly  passive,  by  not  obstructing  the  other  in 
Wislaa  ft.  But  if  the  one  contributes  in  any  way 
t»  eaawe  the  other  to  obtain  possession,  he  is 
■averaUe,  unless  he  can  assign  a  sufficient  excuse, 
in  Bacon  v.  Baean  (5  Yes.  331),  a 


(b)  8kipifr9ok  ▼.  Lard  H<adKn6rooi  (11  Yes.  252). 
Jy^pMt,  1805.— In  this  case  Lord  Eldon  charged 
qacatois  for  acgttgence,  by  joining  in  a  transfer  to 
tca-czeeator,  upon  liis  represeatttion  that  it  was 
malfcd  for  debts ;  but  they  are  not  liable  so  for  as 
M  cm  prove  the  application  to  that  purpose, 
ittaaali  the  eo-executor  possessed  other  foods, 
flit  m  the  assets,  not  through  them,  which  funds 


{A  Vmdtnoood  v.  5fewm  (1  Her.  712).  July, 
miw— Steveas  aad  Smith  were  appointed  executors 
^isv  the  wiU  of  John  Fanant.  Stevens  got  inand 
iiMlsed  tteeatate  to  tha  asMunt  of  li,ooo<.,  out  of 
^iMdh  he  made  aavcial  payawnts,  leaving  a  balance 
^foM  Use  to  the  estate  of  3,0002.  and  upwards. 


Smith  no  otherwise  acted  than  by  joioing  with 
Stevens  in  the  transfer  of  t\iro  sums  of  1,0002.  and 
3,5002.  stock,  which  were  sold  at  two  several  times, 
and  the  produce  received  by  Stevens  alone. 

Sir  William  Grant,  M.R.,  held  that  Smith  was 
chargeable  for  the  amount,  except  so  fv  as  any 
part  was  applied  to  the  trust  purposes,  together 
with  interest  at  4  per  cent.;  notwithstanding  the 
parties  beneficially  interested  consented  to  and 
approved  of  the  sale,  under  a  similar  misrepresen- 
tation. 

(d)  Clwgh  V.  Bond  (3  Myl.  &  Cr.  496).  Nov. 
1838.— The  plaintiffs  were,  under  the  will  of  Ann 
Dixon,  or  rather  as  her  next  of  kin,  entitled  to  an 
interest  in  her  personal  estate.  Letters  of  adminis- 
tration of  the  estate  of  Ann  Dixon,  with  her  vrill 
annexed,  were,  in  the  year  1839,  granted  to  Thomas 
Reup  Dixon,  and  Emily  Bond,  then  the  wife  of 
John  Bond. 

In  the  month  of  December,  1E31,  John  Bond 
died,  and  the  appellants  are  his  widow  and  personal 
representatives. 

In  October,  1832,  and  in  the  following  month, 
Thomas  Reup  Dixon  drew  out  from  Messrs.  Child 
and  Co.  a  sum  of  money,  part  of  Ann  Dixon's 
estate,  which  has  not  been  recovered  from  him,  and 
is  lost  to  the  estate ;  and  the  question  was,  whether 
the  estate  of  John  Bond  was  liable  to  make  good 
the  loss,  by  replacing  that  sum.  His  nersonal 
representetives,  by  the&  answer,  admitted  the  joint 
possession  of  the  property  by  Thomas  Reup  Dixon 
and  John  Bond,  with  the  consent  Emily  Bond,  and 
that  the  balance  was  paid  into  Child's,  in  the  joint 
names  of  Thomas  Reup  Dixon  and  John  Bond ;  and 
that  it  was  agreed  between  them  that  all  the  drafts 
should  be  signed  by  them  both. 

Lord  Chancellor  Cottenham  held,  that  the  eitata 
of  the  husband  of  the  administratrix  was  answerable 
for  the  loss. 

His  Lorship,  in  giving  his  judgment,  said :  "  It  will 
befound  to  be  the  result  of  all  the  best  authorities  upon 
the  subject,  thataithough  a  personal  rcpresentanve» 
acting  strictly  within  tie  line  of  his  duty,  and  ez- 
erdsfog  reasonable  care  and  diUgenee,  will  not  be 
responsible  for  the  failure  or  d^reclation  of  the 
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the  husband  of  the  co-administratrix ;  the  husband  died,  the  administrator 
drew  out  the  money  and  absconded,  and  Lord  Cottenham  held  the  husband^s 
estate  liable,  because  the  name  of  his  wife,  the  administratrix,  had  not  been 
associated. 

The  LORD  CHANCELLOR.— He  says,  « Necessity,  which  includes  a 
regular  course  of  business  in  administering  the  property,  will,  in  equity,  ex- 
onerate the  personal  representative.**' 

BetheU. — Lord  Cottenham,  with  his  habitual  caution,  confines  this  to  the  case 
of  an  executor.  It  must  be  shewn  that  he  has  done,  or  omitted  to  do,  some 
act,  in  order  to  charge  a  trustee.  {Hanhury  v.  Kirklandy  3  Simons,  265 ;  (a)  Es 
parte  Griffin^  2  Glyn  &  Jameson,  114). (6) 

The  LORD  CHANCELLOR.— There  are  many  circumstances  nrhich 
render  it  very  inconvenient  for  Exchequer  Bills  to  be  locked  up. 

Bethell. — The  Master  of  the  Rolls  says,  "  instead  of  securing  the  bills  in  the 
ordinary  mode.'' 

The  LORD  CHANCELLOR.— What  is  the  ordinary  mode?  The 
expression  of  the  Master  of  the  Rolls  seems  to  admit  the  law  to  be  as  you 
state  it. 

BetheU — read  the  passages  from  the  defendant's  answer,  which  are  before 
stated. 

The  LORD  CHANCELLOR.— The  banking  business  of  Messrs.  Wake- 
field was  connected  with  their  business  as  brokers. 

Wigram. — The  Master  of  the  Rolls'  judgment  is  with  the  defendant  on  eveiy 

5>int  of  the  case,  except  as  to  the  propriety  of  the  custody  of  the  Exchequer 
ills.     The  defendant  s  investment  was  held  to  be  proper,  but  his  lordship's 
notion  was,  that  the  case  came  within  the  principle  of  Chugh  v.  Bondy  and  that 

•fond  in  which  moj  part  of  the  estate  may  be  in-  execntor  or  co-administrator.    (Longford  t.  Oof- 

Tested,  or  for  the  insolvency  or  misoondoet  of  any  eoyne,  11  Yes.  333 ;  Lord  Shipbrook  ▼.  Lortf  fftedk- 

person  who  may  have  possessed  it ;  yet,  if  that  line  inbrook,  11  Yes.  252,  16  Yes.  477 ;  Underwood  ▼. 

of  dnty  be  not  strioUy  pursued,  and  any  part  of  Stevem,  I  Mer.  712 ;  and  see  Eanburjf  ▼.  Ebrktmdf 

the  property  be  inyestea  by  such  personal  repre-  3  Sim.  266.) 

Aenti^Te  in  fiinda  or  upon  securities  not  authorized,         (a)  Hanburjf  ▼.  Kirkland  (3  Simons,.  265).    Nor. 

or  be  put  within  the  control  of  persons  who  ought  1829.— On  a  marriage,  a  sum  of  stock  was  fettled 

not  to  be  intrusted  with  it,  and  a  loss  be  thereby  for  the  separate  use  of  the  wife  for  life,  remaindv 

eyentually  sustained,  such  personal  representative  for  the  husband  for  life,  remainder  for  their  ddhtrsa, 

will  be  liable  to  make  it  good,  however  unexpected  with  power  to  change  securities  with  consent  of  the 

the  result,  however  little  likely  to  arise  from  the  wife.    The  dividends  on  the  stock  being  redooad, 

course  adopted,  and  however  free  such  conduct  may  one  of  the  trustees,  in  whom  the  hnsbana  and  wift 

have  been  from  any  improper  motive.    Thus,  if  he  principally  confided,  and  who  with  his  partners  was 

omit  to  sell  property  when  it  ought  to  be  sold,  and  their  solicitor,  informed  his  co-trustees  that  he  had 

It  be  afterwards  lost  without  any  fault  of  his,  he  is  an  opportunity  of  investing  the  property  in  a  noct- 

liable  {Philipt  v.  Philips,  Freem.  Ch.  Ca.  11)  ;  sage  at  five  per  cent.,  and,  with  the  consent  of  the 

or  if  he  leave  money  due  upon  personal  security,  husband  and  wife,   requested  his  co-tmstoes  to 

which,  though  good  at  the  time,  afterwards  fails,  execute  a  power  of  attorney  to  enable  him  to  seU 

(^PoioeU  V.  BvauSt  5  Yes.  839 ;    Tebbt  v.  Carpenier,  the  stock.    The  co-trustees,  without  inquiring  lafto 

1  Mad.  290.)   And  the  case  is  stronger  if  he  be  him-  the  matter,  complied;  the  trustee  sold  the  stock 

self  the  author  of  the  improper  investment,  as  upon  and  absconded. 

Jersonal  security,  or  an  unauthorized  fund.    Thus,        Ylce- Chancellor  Shadwell  was  of  opinion  that  the 

e  is  not  liable,  upon  a  proper  investment  in  t^e  trustees  had  been  guilty  of  most  culpable  ne^igeaee, 

Three  per  Cents,  for  loss  ocasioned  by  the  fluctua-  and  he  decreed  that  they  should  re-invest  the  stock, 

tions  of  that  fund  (Peat  v.  Crane,  2  Dick.  499,  and  account  for  the  dividends  since  the  last  pay* 

note) ;  but  he  is  for  tne  fluctuations  of  any  onautho-  meat,  and  pay  the  costs.  * 

rized  fund.    {Baneom  v.  Allen,  2  Dick.  498 ;  Howe        (b)  Ex  parte  Griffin  (2  Glyn  &  Jameson,  114). 

▼.  Barl  qf  Dartmouth,  7  Yes.  137.)    So  when  the  JiUy,  1826.— B.,  one  of  two  assignees,  signed  the 

losf  arises  from  the  dishonesty  or  failure  of  any  one  cheques  for  the  dividends,  and  delivered  them  to  8.r 

to  whom  the  possession  of  part  of  the  estate  has  his  co -assignee,  who  undertook  to  distribute  them  to 

been   intrusted.     Necessity,   which   indudes   the  the  creditors.    The  cheques  were  signed  by  S.»  aad 

regular   course  of  business  in  administering  the  the  money  was  fraudulently  received  oa  aome  cf 

property,  will  in  equity  exonerate   the   personal  them  by  a  clerk  of  S.,  who  became  bankrupt  bstee 

representative.    But  if,  without  such  necessity,  he  the  actual  demand  of  the  dividends, 
be  instrumental  in   giving  to  the  person  fsiUng        Yice-Chaneellor  Sir  John  Leach  held  that  B.  wii 

sion  of  any  part  of  the  property,  he  wOl  be  not  liable  for  the  cheques,  the  credit  of  S.  notbeiaf 

althoagh  the  person  possessing  it  be  a  eo*  impeadied  at  the  time  of  the  delivery  of  the  ^sqsm* 


posscisiou 
&aUe,altb 
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the  Exchequer  Bilh  had  not  been  left  in  the  proper  custody.     The  trustee  was 
at  liberty  to  place  these  bills  in  the  hands  of  an  agent. 

The  Lord  chancellor.— But  that  case  lays  down  the  ceneral  rule 
that  the  trust-fund  must  not  be  invested  upon  securities  not  autnorized,  or 
put  within  the  control  of  persons  who  ought  not  to  be  intrusted  with  it.  The 
question  here  is,  whether  it  was  proper  to  mive  left  these  securities  in  the  broker^s 
mmds? 

Wigratn. — They  were  general  bankers.  It  was  denied  that  their  business  as 
bankers  was  small,  except  as  compared  with  their  business  as  brokers.  The 
fiiod  has  not  been  lost  by  the  failure,  but  by  the  felony  of  the  bankers.  Wake- 
fidds  had  been  the  testator's  bankers,  and  his  father's  before  him ;  the  trust- 
Koount  was  kept  as  a  separate  account.  They  also  acted  as  the  defendants 
jwn  bankers.  If  this  decree  is  to  stand,  it  must  be  held  to  be  imprudent  to 
trust  bankers  who  are  engaged  in  any  other  business.  Costs  should  not  be 
given  against  the  trustee  in  such  a  case  as  this. 

RuuM  and  Chandless,  for  the  plaintiffs  (the  respondents). — Though  this  is 
in  form  a  suit  for  the  general  administration  of  the  testator's  estate,  there  was 
no  other  question  between  the  parties  than  the  loss  arising  from  the  misappro- 
priation of  the  Exchequer  Bills  by  the  brokers ;  and  if  judgment  is  right  as  to 
the  main  point,  the  costs  are  properly  given ;  they  follow  as  of  course  in  such 
a  ciae  as  this.  The  defendant  withdrew  the  funds  from  his  regular  bankers 
to  invest  them  in  Exchequer  Bills,  and  then  left  those  bills  in  the  hands  of  the 
brokers  for  upwards  of  a  year.  The  letter  of  the  10th  of  April,  1841,  fit>m 
the  defendant  to  Mrs.  Mathews,  shews  that  upon  hearing  of  the  failure  of 
Wake6dds,  the  defendant  was  conscious  too  great  hazard  had  been  incurred. 
It  was  plain  from  that  letter  that  the  plaintiiT  knew  the  brokers  had  power  to 
convert  the  Exchequer  Bills  into  money  if  they  were  inclined  to  do  so.  The 
answar  with  reference  to  the  Wakefields  was  framed  with  great  ingenuity. 
The  whole  case  rests  on  those  few  lines  of  the  answer,  in  which  the  defendant 
lays,  <*  he  believes  it  the  usual  custom  with  brokers  of  good  credit  to  retain 
securities,  especially  when  those  brokers  act  as  bankers  also.'*'  The  answer 
ays  that  the  testator  had  employed  Messrs.  Wakefield.  Now,  the  answer  to 
au  this  is,  that  Wakefields  haa  been  employed  as  the  brokers,  and  not  as  the 
bankers  of  testator  and  his  father. 

The  LORD  CHANCELLOR.— It  only  appears  that  they  bought  stock 
ttd  received  the  dividends.  Now,  they  purchased  for  the  defendant,  as  trustees, 
£xdiequer  Bills,  which  he  allowed  to  remain  in  their  hands  more  than  a  year. 

XtiMelL  The  Master  of  the  Rolls  has  introduced  no  new  rule,  and  each 
ctae  of  this  sort  depends  upon  its  own  circumstances.  Here  the  Court  must 
look  at  the  details,  and  it  will  find  that  the  negotiation  for  a  mortgage  invest- 
nient  terminated  in  May,  1840;  then,  at  all  events,  the  defendant  ought  to 
knre  taken  proper  precautions  for  the  safety  of  the  funds.  Then,  as  to  the 
ndemnity  clause,  upon  which  some  reliance  has  been  placed,  that  only  protects 
ift  trustee  when  acting  within  the  strict  line  of  his  auty ;  it  does  not  indem- 
nify him  against  losses  which  may  happen  through  his  own  want  of  due  pre- 
caution. This  Court  infuses  such  a  clause  into  every  will.  (Dawson  v.  Clarke, 
18  Ves.  247— 254.)(a)  In  Massey  v.  Banner  (supra),  Lord  Eldon  said, ''  The 
daftndaDt  was  clearly  answerable  to  some  one  for  the  moneys  he  had  received ; 

(•)  Dmonm  ▼.  Clarke  (18  Yes.  954).    Aagust,  '*Ai  to  the  dause  of  indemnity  to  the  tnutect. 

yU»Thie  was  a  case  of  a  general  devise  to  two  some  weight  may  be  attributed  to  that ;  bat  it  mast 

fVNaa,  their  heirs,  executors,  administrators,  &c.,  be  recollected  that  in  effect  this  Court  iofoses  such 

2*  trast,  fa  the  ftnt  place,  to  pay,  and  charged  a  danse  into  every  will,  though  not  directed ;  it 

gi  thaigiihlt  with  all  the  testator's  debts  and  comes,  therefore,  to  little  more  thaa  what  a  court 

^f*nl  cneases,  aad  the  legacies  after  given.  of  equity  would  liaTe  done  without  any  diroetiOD.*' 

UH  EUoB,  Ib  pnmooadag  jadgmeat,   said: 
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he  was  liable  in  the  same  manner  as  other  persons  acting  as  trustees^  executors, 
receivers,  or  assignees  ;^  and  after  stating  they  were  not  expected  to  take  more 
care  of  the  property  intrusted  to  them  than  they  would  do  of  their  own,  added, 
<<  But  it  is  material  to  ascertain  what  is  the  meaning  of  this.  In  the  case  d 
Wren  v.  Kirton^  the  remittances  (by  the  receiver)  were  to  the  general  account 
of  the  receiver  in  London ;  there  was  nothing  to  distinguish  them ;  if  be  was 
liable  to  the  bankrupt-laws  and  failed,  then,  supposing  him  to  have  been  le- 
oeiver  for  several  estates,  how  would  it  have  be^  possible  to  say  how  much 
belonged  to  each  ?"" 

The  LORD  CHANCELLOR.— In  that  case  he  must  have  either  aent 
up  the  money  in  specie,  or  by  a  bill  of  exchange. 

Russell. — In  Ew  parte  Bdchier  («tfpra),  the  tobacco  was  sold  in  the  regular 
course  of  business.  The  case  of  Jones  v.  Lewis  {sitpra)  is  so  short,  that  it  is 
difficult  to  say  what  its  meaning  is.  It  seems  to  be  that  the  defendant  had 
no  right  to  trust  her  solicitor.  Harden  v.  Parsons  (supra)  was  held  by  Lord 
Kenyon  to  be  a  case  of  no  authority.  Rowth  v.  Howell  {supra)  is  different  to 
the  present  case.  The  distinction  is,  that  in  that  case  the  testator  had  placed 
the  property  in  the  hands  of  the  bankers,  and  the  charge  there  was,  that  the 
executor  had  not  closed  the  account  with  the  banker.  There  were  other  cases 
of  the  same  kind,  as  Bacon  v.  Bacon  (5  Ves.  831),  (a)  where  one  executor 
remitted  money  to  his  co-executor,  who  had  been  the  attorney  of  the  testator, 
to  pay  debts  which  had  been  contracted  by  his  co-executor,  and  the  party  was 
held  to  be  absolved.  Salway  v.  Salway  (4  Russ.  60,  and  S  Russ.  &  Mylne, 
SI  5)  (6)  was  a  case  of  a  receiver  who  had  paid  the  sums  he  had  received  into 
a  banking-house,  to  the  joint  account  of  nis  sureties,  under  an  arrangemeot 
with  them  that  all  drafts  should  be  written  by  one  of  the  sureties  and  tigpei 
by  himself.  The  bankers  having  failed.  Lord  Lyndhurst  held  that  the  receiver 
was  liable  for  the  loss.  Mr.  Bethell  dismissed  the  case  of  Lartgford  v.  Ga^ 
eojfne  (supra)  with  saying  it  turned  upon  a  distinction. 

The  LORD  CHANCELLOR.— The  question  there  was,  whether  tbm 
was  any  evidence  of  the  executor  having  acted.  It  turned  upon  the  question 
of  fact ;  all  that  is  stated  at  the  close  oi  the  argument  at  the  Rolls,  wad.  Mr. 
Bethell  stated  that  that  class  of  cases  was  distinguishable ;  that  a  single  exe* 
cutor,  or  one  who  has  dealt  with  the  property,  is  the  same  as  a  trustee. 

Chandless. — It  is  the  rule  that  executors  are  not  responsible  where  the  pro- 
perty has  not  come  to  their  hands,  but  otherwise  of  trustees.  (Lord  Shipbrosk 
V.  Lord  Hinchinbrook,  16  Ves.  477—479.)  (c) 

The  LORD  CHANCELLOR.— Those  cases  assumed  a  breach  of  tnut, 
and  the  question  was,  whether  one  of  the  executors  had  made  himself  liafalft 
Here  the  question  is,  whether  any  breach  of  trust  was  committed  by  the  way  in 
which  the  securities  were  deposited. 

(a)  BaeoH  ▼.  Bacon  (5  Ves.  331).  Mareh,  ISOO.  Ves.  479).  May,  1810.— Lord  Chancellor  Eldmli 
—In  this  case  Lord  Eldon  decided  that  if  an  ezeca-     this  case  said :  *' A  considerable  question  arisas  out 


tor  makes  payments  in  the  usual  and  regular  course,  of  the  circumstance,  whether  the  other 

without  any  drcnmstances  of  suspicion,  he  shall  be  ha^ng  put  in  the  hands  of  their  co-exceator  Hi 

lUowed  than  on  account,  and  be  discharged  from  produce  of  the  remaining  fond,  can  be  protailiA 

any  loss.  beyond  the  actual  application  of  it  to  that  iAijed 

(ft)  Sdhoaffv.  Salway  (4  Russell,  SO).  Not.  1827.  to  which  they  might  have  been  compelled  to  anply 

—The   object  of  this   petitioa  was  to  charse  a  it;  whether  they  can  be  discharged  with  ro^arata 

reedier,  or  his  sureties,  with  a  loss  oceasionea  by  so  much  as  was  not  or  cannot  be  ascertamad  t» 

the  fidlure  of  two  country  banks,  with  whom  the  have  been  so  applied.    The  old  rule,  very  intedUy 

receivership  moneys  had  been  deposited.  adhered  to,  was,  that  where  the  executors  joined  la 

"'    John  Leach,  M.R.,  decided  that  a  receiver  the  act,  as  it  was  unnecessary,  all  were  answcraUp; 

.  ^ .  itHl  by  the  Court  is  not  answerable  for  a  loss  but  trustees  were  not  answerable,  as  it  was  neeeswy 

„  Moneys  by  the  fidlnre  of  a  banker,  if  they  are  not  that  they  should  join ;   and  perhiqis  it  may  U 

mixed  with  his  own  moneys,  and  are  ooa^  ^e  reasonably  doubted  whether  those  decisionst  wUeh 

deposited  for  security  only,  under  drenmstanoes  in  have  broken  down  a  yery  intelligible  rule,  lnvi^| 

mch  they  wmUd  not  have  been  pniperiy  paid  into  every  case  to  be  determiiked  upon  its  own  • '    "" 

stances,  are  very  wise.'* 


appoinl 
cimon 


(f)  Lord   Sh^abrook  v.  Lord  Himehihbrook  (16 
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Bethelly  in  reply.— The  plaintiffs  did  not  impeach  the  conduct  of  the 
defendant  up  to  tne  time  of  the  investment  in  Exchequer  Bills,  but  suggested 
tittt  there  was  no  serious  intention  to  lay  out  the  money  on  mortgage.  Then 
WIS  there  any  thing  in  the  subsequent  conduct  of  the  defendant  to  make  him 
liiUe  ?  An  opinion  had  been  early  taken  by  the  plaintiffs  and  communicated 
to  the  defendant,  and  hence  his  letter  of  the  29th  of  April,  1841.  The  Exche- 
quer Bills  had  been  bought  in  November,  1840,  and  when  he  apprehended  a 
mortgage  security  would  not  be  obtained,  he  mentioned  an  investment  in  the 
South  bea  Annuities.  On  the  2l8t  of  November,  he  said,  "  When  Exchequer 
Bflls  rise,  I  propose  to  invest  in  stock.*"  On  the  14th  of  February,  1841,  he 
inristed  on  part  of  the  Exchequer  Bills  being  invested,  which  was  done.  On 
the  12th  of  March  he  wrote  to  Almack,  insisting  that,  if  further  delay,  the 
mortgage  should  be  given  up. 

T&X.OBD  CHANCELLOR.— I  divide  this  matter  into  two  parts:  take 
it  as  money,  and  see  if  under  the  circumstances  there  was  any  unnecessary 
ddw;  then  as  to  tiie  shape  in  which  it  was  invested.  Your  argument  goes 
to  ioew  that  if  the  investment  was  proper,  and  the  place  of  the  deposit  proper, 
the  defendant  would  not  be  liable :  that,  however,  is  the  (]^uestion. 
Btfftrtf — Can  it  be  said  that  there  has  been  gross  negligence? 

The  LORD  CHANCELLOR.— He  thought  he  was  acting  for  the  best; 
thepoint  is,  whether  he  did  so ? 

Atteff.— *We  are  not  to  try  it  by  the  test  whether  an  extremely  cautious  man 
would  have  done  otherwise,  but  whether  the  defendant  dealt  with  the  trust  pro- 
perty as  with  reasonable  prudence  he  would  have  dealt  with  his  own.  Assuming 
mm  not  to  be  liable  on  the  ground  of  permitting  the  temporary  investment  to 


too  long,  was  the  manner  of  depositing  the  securities  proper  ?  The  iudg- 
BRit  of  the  Master  of  the  Rolls  is  not  satisfactory  on  this  point.  If  the  bank- 
ers had  been  honest,  the  bills  could  not  have  been  lost,  and  is  the  trustee  to 
suffer  from  the  felony  of  the  agent  ?  Though  the  depositee  should  be  deemed 
not  to  have  been  a  banker  in  the  strict  and  usual  meaning,  the  testator  does  not 
flonfine  the  deposits  to  bankers ;  he  uses  the  words,  ^<  bankers,  or  elsewhere/' 
The  judgment  of  the  Master  of  the  Rolls  is  not  to  be  sustained;  it  is  inconclu- 
ife  and  contradictory. 

^  The  LORD  CHANCELLOR^— What  do  you  say  ought  to  have  been  the 
inipiiries? 

BeiheU. — Incjuiries  consistent  with  the  answer  may  be  directed,  but  you  can- 
not inquire  against  the  answer.  The  plaintiff's  counsel  say.  Exchequer  Bills 
are  tdd  in  blank,  and  pass  from  hand  to  hand,  and  that  they  are  not  filled  up 
uatil  the  time  of  payment  of  the  interest,  and  exchanging  them  for  new  bills. 
But  the  defendant  has  not  gone  into  any  evidence. 

The  LORD  CHANCELLOR.— Mr.  Chandless  says,  it  is  a  common  prac- 
tice; it  does  not  follow  that  it  is  the  ordinary  course  of  business.  It  is  said 
that  no  such  principles  as  laid  down  by  the  Master  of  the  Rolls  have  prevailed 
m  thb  court  for  a  hundred  years ;  and  that  if  so,  no  trustee  could  act. 

Judgment-^  December  90  J  1845. 

The  LORD  CHANCELLOR.— The  defendant,  who  acted  as  the  sole  ex- 
tttttor  of  the  will  of  William  Mathews,  was  directed  from  time  to  time,  as  any 
niQDey  should  come  to  his  hands,  to  manage  the  same  at  interest,  by  investing 
tbe  same  in  a  comj^ent  share  or  shares  of  the  pu-liamentary  stocks  or  public 
ioiids  of  Great  Britain,  or  on  real  securities  in  England.  He  entered  into  an 
engagement  to  lend  a  part  of  this  money  on  mortgage,  and  in  the  mean  time. 
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until  tbe  morteage  aecmities  siioiild  be  oompktBd,  lie  directed  his  brokers,  the 
Me9B&  Wake&ld,  to  lay  it  out  id  the  pordiase  of  Excfanjoer  Bills.  These 
£xdieqiier  Bilk  he  left  in  the  hands  of  the  brokers,  who  acted  also  to  some  ex- 
tent as  bankers,  and  occaaonaDj  as  the  bankers  of  the  dcCaidant.  Considoable 
delay  took  place  in  settling  the  mortgage  aecmities,  and  the  Exchequer  Bills 
were  allowed  to  remain  with  Messrs.  n^kefidd  firom  -kh  Mardi,  ISIO,  to  Anril, 
1841,  when  thej  became  bankrupts^  It  was  then  fixmd  diat  they  had  scud  a 
part  of  the  bills  to  the  amount  of  4^0001,  and  applied  the  moner  to  their  own 
purposes.  The  question  is  whethei  the  de&ndant  is  bound  to  make  good  this 
Ion?  It  is  very  painful  to  be  called  upon  to  decide  cases  of  this  description.  As 
it  wasneoesBary  tobeprapared  with  die  money  when  the  mortgage  should  be 
completed ;  anci  as  some  tnne  m^t  elapse  bmre  thai  could  be  eflected,  the 
purchase  of  the  Exdiequer  Bills  for  tins  temporaiy  purpose  m^t  perhaps  be 
a  proper  and  prudent  act,  in  order  diat  the  money  m^fat  not  be  unproductive 
to  the  estate  in  the  interral.  I  fed  compdled,  however,  to  come  to  the  ooodn- 
sion,  after  mudi  anxious  consideration,  that  the  A  t  mlaiH  was  not  justified  in 
leaving  these  Exchequer  KDs,  to  so  large  an  amount  and  fat  so  lo^a  period, 
in  the  hands  of  the  brokers. 

It  was,  in  eflect,  substituting  die  brokers  for  himadf,  as  guardians  and  trus- 
tees of  this  property.  Itwas  trausfeiiiitf  hisdu^tothem.  The  circumstanoe 
of  their  acting  to  a  certain  extent  as  bauers,  and  occasbnal^  as  hb  bankers, 
does  not,  I  thmk,  make  any  diBiacme.  Tlkey  were  allowed  to  mix  these  biDs 
with  die  general  mass  of  secuiities  in  dieDr  pniwrsMai,  aecuiities  in  wfaidi  Acy 
dealt,  and  to  exercise  an  unlimited  control  over  them. 

I  think,  in  this»  he  acted  inoonastendy  widi  his  du^r  »  executor  and  trustee 
of  this  fimd.  There  was  die  obvious  danger,  diat  it  die  Wakefidds  were  at 
any  time  much  nressed  for  money,  tbev  night  not  casfly  resist  die  temptation  of 
making  use  of  tne  bills,  perhaps,  at  ntsl,  fat  a  temporanr  ]gurpo6e,  ami  after- 
wards be  unable  to  repbce  diem.  He  was  not  lustified  m  mcurring  tUs  risk. 
It  was  his  duty  cither  to  have  kept  the  biDs  in  his  own  noaaeaaion,  or,  if  di^ 
were  intrusted  to  any  other  custody,  diey  should  have  at  least  been  so  seemed, 

to  sepwate  them  from  any  other  property  in  the  niiwrwaiwi  of  the  person  or 

oompdled  to  say,  i     '     "' 


'^ 


persons  with  whom  they  were  placed.    I  am  oompdled  to  say,  under  these  dr- 
ances,  that  the  dcftndani  is  responsible  fat  tbt  consequences  of  the  inaol- 
and  misoonduct  ^  the  Messrs.  Wakefield. 

i^,^  Lord  Cottadiam  observes,  *<  wUdi  includes  die  regular  ooune 
of  business  in  administerii^  the  property,  will,  in  equity,  exonerate  the  personal 
leprcaentadve;  but,if  without  sudi  necessity,  be  was  iokrumental  in  rivingjA^ 
person  fidling  posspsann  of  any  part  of  the  nroperty ,  he  will  be  liable.'*  TTlie 
judlgment  of  the  Master  of  the  RoUs  must,  tber^oie,  be  affirmed  with  coats. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday  and  Tuesday j  November  17  and  18,  1845. 
Smith  v.  Wakd.  (o) 

Tnut^-Leiiert  qf  tUreetion—Imperfeei  declaration  qf  trust, 

SirL,  S.t  iy  ietter,  directed  hie  banien,  /.,  F,,  and  Co,,  to  purchase  stock  in  the  public  funds;  the 
finis  tpAfli  90  purchased  to  stand  in  his  oum  name  and  that  of  his  unfe,  L.  J.  C.  S,,  in  trust  for 
their  ton,  L,  B.  8.,  then  a  twelvemonth  old.  The  bankers  accordingly  purchased  the  stock  in  the 
jeiai  mamsea  of  the  father  and  mother,  and  in  a  correspondence  informed  them  each  that  they  had 
so  iMtf,  kui  thai  the  Bank  qf  England  ufould  take  no  notice  of  the  trust.  The  father,  Sir  L,  8., 
took  no  /uriker  proceedings  to  declare  the  trust,  and  the  dividends  were  regularly  received  by  his 
kaaken  amd  credited  to  his  account:  Held,  upon  the  death  qf  Sir  L,  S.,  that  the  stock  formed 
part  qf  JUa  eatate,  and  was  not  impressed  with  the  character  qf  trust  property. 

THIS  was  a  friendly  suit  instituted  by  some  of  the  members  of  the  family 
of  the  late  Sir  Lionel  Smith,  E.C.B.,  as  to  the  sum  of  12,000/.  The  cause 
commg  OD  upon  further  directions,  the  question  raised  was  as  to  whether  ex- 
tracts fimn  certain  letters,  which  appeared  from  the  Mastery's  report  to  have  been 
writleo  and  sent  by  Sir  Lionel  to  the  house  of  Inglis,  Forbes,  and  Co.,  his 
baokers,  afforded  sufficient  evidence  of  an  intention  on  his  part  to  create  a 
present  and  absolute  trust  in  reference  to  the  above  amount,  m  favour  of  his 
only  son.  Sir  Lionel  Eldred  Smith,  the  present  baronet,  as  to  induce  a  Court 
of  Equity  to  give  validity  to  such  intention.  The  first  letter,  which  was  dated 
Sod  Apiu,  18§4,  was  addressed  to  Mr.  George  Forbes,  one  of  the  partners, 
and  ran  as  follows : — 

*^  I  want  you  to  do  me  a  £Eivour.  Look  at  my  account  current,  and  see,  when 
tbemiarter  due  shall  be  paid,  what  balance  I  may  have;  and  if  my  account  can 
poanbly  bear  it,  make  a  purchase  in  some  public  stock  you  and  your  good 
lather  may  think  best,  to  the  extent  of  four  or  five  thousand  pounds,  for  my 
boy,  Lionel  Eldred,  who  is  this  day  twelve  months  old.  If  my  good  little 
woman  has  not  drawn  heavily  on  you,  and  she  seldom  does,  I  calculate  you 
wiQ  be  able,  with  my  old  balance,  to  make  this  purchase  for  me.  Let  it  be  in 
my  own  name,  and  my  wife^s.  Lady  Isabella  Curwen  Smith's,  in  trust  for 
Lionel  Eldred  Smith ;  and,  when  you  have  done  it,  I  want  you  to  surprise  the 
old  woman,  by  sending  her  a  line  to  Florence  to  say  the  house  has  got  directions, 
IB  a  letter  dated  2nd  April,  from  me,  to  invest  the  sum  of  *         *         * 

in  my  and  her  name,  in  trust  for  her  son  Lionel  Eldred.  I  shan't  say  a  word 
to  ber  about  it,  and  the  surprise  will  make  her  the  happier.  Give  my  best 
regards  to  your  father ;  consult  him  on  my  proposed  investment  for  my  poor 
boy,  and  I  shall  be  grateful  to  vou  for  the  favour  I  have  asked.** 

This  letter  was  dated  from  ^arbadoes,  of  which  island  Sir  Lionel  was  then 
goveraor. 

Messrs.  Inglis,  Forbes,  and  Co.  received  a  letter  at  the  same  time  from 
the  testator,  dated  the  same  2nd  April,  1834,  which  was  as  follows  : — 

"  Gentlemen, — Upon  the  application  of  our  friend,  Mr.  George  Forbes,  I 
'^uest  you  will  have  the  goodness  to  make  over  to  him  from  my  account 
current,  such  a  sum  from  my  balance  as  will  enable  iiim  to  purchase  a  certain 
^m  in  the  public  funds  for  my  son. 

"  I  am.  Gentlemen,  ver)'  truly  yours, 

"  Lionel  Smith."* 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrister- at-Uw. 
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In  pimuaiioe  with  the  instmctioiis  oontaiiied  in  this  letter,  Messrs. 
Inglis,  Forbes,  and  Co.  invested  a  sum  of  4,03(ML  in  the  purchase  of 
4,000/L  in  the  Three-and-a-Haif  per  Cent.  Annuities.  On  the  17tb, 
and  also  on  the  S4Ch  of  May,  Mr.  George  Forbes  wrote  to  Lady 
Smith,  who  was  then  at  Floroioe,  from  whidi  the  following  is  an 
extract: — **Mj  dear  Madam> — ^In  the  early  part  of  this  month  I  had 
the  pleasure  of  receiving  a  letter  from  Sir  Liood,  dated  2nd  April,  in  which 
he  desired  me  to  communicate  to  you,  that  under  that  date  (your  son's  birth- 
day) the  house  had  received  instructions  from  him  to  invest  the  sum  of  4,000^ 
in  ms  and  your  name,  in  trust  for  your  son  Lionel  Eldred,  in  any  puUic 
stock  which  my  £ither  might  advise  as  best.  Some  little  dday  has  arisen  in 
consequence  of  the  funds  generally  being  hish  tar  a  favouraUe  purchase ;  but 
my  father  having  at  length  determined  on  ue  New  9L  10s.  per  Cents  as  the 
most  eligible  investment,  which  suggestkn  was  immediatdy  acted  on,  the 
purchase  was  effected  under  date  17th  instant,  in  the  joint  names  of  Sir 
Lionel  Smith,  K.C.B.,  and  Lady  Isabella  Curwen  Smith,  as  the  bank  ctffed  to 
trust  accounts  being  placed  on  thetr  books.^ 

Mr.  Georse  Forbes  received  a  letter  in  reply  to  this  firom  Lady  Isabella  C. 
Smith,  dated  Paris,  8rd  June,  18S4,  part  of  which  was  as  follows : — "  My  dear 
Mr.  Forbes, — I  feel  extremely  obliged  by  your  kind  letter  of  the  24th,  the 
contents  of  which  could  not  fsol  to  gratify  me  in  the  highest  d^;ree,  more  par- 
ticularly as  Sir  Lionel  had  not  mentioned  his  most  affectionate  and  Uberal 
present  to  his  dear  son  in  any  letter  tome.  It  has,  therefore^  come  to n^  know, 
ledge  under  the  most  pleasing  circumstances  through  the  medium  of  a  kind 
friend.  I  beg  to  express  my  thanks  to  Sir  Charles  and  you  for  the  interest 
vou  have  taken  in  the  arrangement,  which  I  feel  satisfied  is  the  best  Aat  could 
be  made.*^ 

Mr.  George  Forbes  afterwards  wrote  and  sent  to  Sir  Licmel  a  letter,  dated 
the  21st  June,  18S4,  infcmnin^  him  as  to  what  had  been  done  with  regard  to 
the  investments,  and  from  which  the  fidlowing  is  an  extract  — ^  He  (Sir  C. 
Forbes)  at  length  decided  upon  the  New  Three-and-a-Half  per  Cents,  and  the 
purchase  was  effected  to  the  extent  of  4,000/.  under  date  17th  May.  The 
above  sum  was  fixed  on,  as  you  expressed  the  desire  in  your  letter  to  me  that  I 
should  be  guided  by  the  balance  appearing  at  the  credit  of  your  account 
current,  without  meaning,  as  I  suppose,  to  disturb  the  8,000/.  at  the  credit  of 
your  deposit  account  *  *  *  I  now  inclose  the  transfier  stock 
receipt,  which  you  will  see  bears  your  own  name  and  that  of  your  wife.  It 
could  not  be  done  as  you  proposed,  as  the  bank  object  to  trust  accounts  in 
their  books.* 

Sir  Lionel  Smith  having  been  apprised  of  the  contents  of  this  letter,  and  of 
the  fact  that  such  investment  had  been  made,  wrote  a  letter  to  Sir  C.  Forbes, 
dated  August  16,  1884,  part  of  which  was  as  follows : — ^^  Yoti  must  not 
suppose  I  saved  all  my  presents  for  my  boy,  for  the  house  kindly  advanced  me 
1,000/.,  and  both  Lacfy  Smith  and  myself  have  had  occasion  to  draw  heavfly 
since,  although  I  assure  you  I  am  very  well  contented;  but  if  an  honest 
labourer  is  worthy  of  his  hire,  I  am  shamefully  ill-paid,  and  I  cannot  support 
the  appearance  I  ought,  but  people  begin  to  know  it  is  not  my  fault ;  and  now, 
my  aear  Sir  Charles,  accept  my  sincere  thanks  for  your  kind  assistance  to  me  in 
getting  this  little  present  secured  to  my  boy.  His  birth-day  came,  and  I  knew 
the  little  woman  would  be  thinking  how  happy  I  used  to  be  at  my  girl*s  birth- 
day, when  I  used  to  make  them  little  presents,  and  hence  came  the  thought  of 
my  sending  Lionel  something  that  would  be  useful  to  him  hereafter,  if  it 
pleased  God  to  spare  him,  and  that  should  also  gratify  her  affectionate  solicitude. 
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Geoi^  managed  it  so  kindly  for  me,  it  came  upon  her,  as  I  intended  it  should 
be,  a  most  agreeable  surprise.'^ 

In  the  year  I8869  Mr.  George  Forbes  received  a  letter  from  the  testator, 
dated  Barbadoes,  ^nd  July,  18S6,  from  which  the  following  is  an  extract : — 
"At  the  end  of  the  year,  I  hope  to  be  able  to  commission  you  to  add  ahmii 
6,000/.  to  my  91. 10«.  per  Cent.  Stock.  Let  me  know  if  you  would  recommend 
stock,  which  I  see  is  ver]^  hish.^ 

Some  time  after  Sir  Lionel  had  been  appointed  Governor  of  the  Mauritius, 
he  wrote  and  sent  another  letter  to  Sir  C.  Forbes,  dated  Jamaica,  ISth  March, 
1838,  in  which  appeared  the  following  : — 

"  Being  anxious  to  settle  8,000Z.  on  my  son,  I  wish  to  have  it  transferred  to 
the  New  Three-and-a-Half  per  Cent.  Stock,  or  any  other  government  security 
you  may  deem  more  advisable,  to  be  invested  in  the  same  manner  as  the  4,000/. 
now  in  the  Three-and-a-Half  per  Cents,  in  Lady  Smith's  and  my  name ;  and  I 
lecraest  you  will  have  the  goooness  to  give  effect  to  this  arrangement  at  your 
earliest  convenience,  on  the  expiration  of  the  stipulated  notice. 

"  I  am,  Gentlem^i,  very  faithfully  yours, 

"Lionel  Smith.'' 

Upon  the  receipt  of  this  letter,  the  said  Messrs.  Forbes  and  Co.  wrote  and 
sent  to  the  testator  a  letter,  dated  15th  of  May,  1838,  which  was  received  by 
him,  and  from  which  the  foUowing  are  extracts : — "  We  notice  your  instruc- 
tions to  invest  the  8,000/.  at  the  credit  of  your  deposit  account  in  the  same 
manner  as  the  4,000/.  now  in  the  Three-and-a-Halt  per  Cents,  in  your  own 
and  Lady  Smith's  name ;  and  our  mutual  friend.  Sir  Charles  Forbes,  on  your 
ktter  being  shewn  to  him,  considering  that  the  sooner  this  was  done,  the  more 

n table  it  would  be  to  you,  we  sh^  at  once  make  the  necessary  purchase 
ew  Three-and-a-Half  per  Cents,  advising  you  of  particulars,  and  trans- 
mitting the  stock  receipt.'' 

In  pursuance  of  the  instructions  contained  in  the  last-mentioned  letter  of  the 
tntator,  the  said  Messrs.  Forbes  and  Co.,  with  the  approbation  of  the  said 
Sir  C.  Forbes,  invested  the  said  sum  of  8,000/.  in  the  purchase  of  the  sum  of 
T,79SI.  Ts.  6d.  New  Three-and-a-Half  per  Cent.  Annuities,  in  the  joint  names 
of  the  said  Sir  Lionel,  and  Lady  Smith,  his  wife,  in  the  manner  mentioned  in 
ttwir  letter  to  Sir  Licviel  Smith,  dated  16th  May,  1838,  which  was  as  follows : 
—"London,  16th  May,  1838.  Dear  Sir, — With  reference  to  our  respects  of 
yesterday's  date,  we  now  have  the  pleasure  to  inform  you  that  we  have  this 
day  effected  the  investm^t  of  8,000/.  therein  alluded  to,  having  purchased  in 
pur  own  and  Lady  Smith's  name,  as  per  stock  receipt  inclosed,  7,795/.  7s.  6d. 
New  Three-and-a-Half  per  Cents." 

The  following  is  an  extract  from  a  paper  in  the  handwriting  of  the  testator : 
—•*  Jamaica,  June  16, 1838.  My  dearest  Isabella, — The  agents  have  trans- 
ferred the  8,000/.  which  I  had  in  deposit  with  them,  at  6/.  per  cent,  and  which 
gave  me  4001  a  year,  into  the  New  Three-and-a-Half  per  Cents,  which  will 
<»ly  give  me  280/.  a  year — a  loss  of  income  of  120/.  a  year ;  but  I  thought  it 
best  not  to  run  any  risk,  and  that  it  was  better  for  me  to  lose  income  than  my 
toy  ihouU  perhaps  lose  his  all ;  for  if  it  please  God  to  spare  me,  so  that  I  can 
*ve  a  little  more  for  my  children,  /  intend  to  leave  the  money  I  have  in  the 

^«w  Three-and'O-Half  per  Cent.  Stock j  to  go  to  Lionel     It  is  invested  in 

yours  and  my  name,  and  now  amounts  to  12,000/." 
Messrs.  Forbes  received  a  letter  from  the  testator,  dated  Jamaica,  12th  July, 

*888,  acknowledging  the  receipt  of  the  stock  receipts,  wherein  occurs  the  follow- 

^  passage: — "1  am  afraid  there  is  no  way  now  in  which  this  investment 
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could  be  made  an  equal  sum  of  8,000/.,  but  you  would  probably  advise  me  if 
it  could  be  done  in  any  future  arrangement." 

On  the  Ist  of  October,  1838,  Messrs.  Forbes  and  Co.  wrote  a  letter  to  the 
testator,  inclosing  stock  receipt  for  204/.  12s.  6d.,  and  in  which  occurs  the 
following  passage : — ^*  Agreeably  to  your  desire,  we  have  purchased,  in  your 
and  Lady  Smith'^s  names,  WH  ISs.  6d.  New  Three-and-a-Half  per  Cents,  whidi, 
added  to  the  7,795/.  7s.  6d.  purchased  in  May,  complete  an  amount  of  8,000/1, 
according  to  your  intentions ;  but  we  have  to  observe,  that  there  is  one  ac- 
count only  at  the  bank  for  this  amount  and  the  1,000/1  which  stood  pre- 
viously in  the  same  names." 

In  the  year  1839,  Mr.  Greorge  Forbes  received  a  letter  from  the  testator, 
dated  Jamaica,  31st  July,  18399  from  which  the  following  is  an  extract: — 
*'  I  believe  I  did  wrong  in  taking  the  8,000/.  out  of  the  deposit  with  your 
house  at  5/.  per  cent. ;  but  commercial  misfortunes  came  so  thick  from  the 
East,  I  was  under  a  panic  what  would  become  of  my  children,  if  such  misfor- 
tune came  upon  your  house ;  for,  possessed  as  you  are  largely  of  wealth  and 
prudence,  misfortune  has  no  respect  of  persons.' 

Moreover,  the  Master  found  that  the  dividends  on  the  said  sum  of  12,000/. 
New  Three-and-a-Half  per  Cent.  Annuities,  from  the  respective  times  of  their 
purchase  to  the  death  of  the  said  testator,  were,  with  the  knowledge  of  the 
said  testator,  regularly  received  by  the  said  house  of  Forbes  and  Co.,  as  the 
agents  of  the  said  testator,  and  credited  to  his  account  current,  in  the  same 
manner  as  other  moneys  received  by  the  said  firm  on  account  of  the  said  testa- 
tor ;  and  that  the  said  testator  drew,  from  time  to  time,  upon  the  said  firm,  in 
respect  of  the  moneys  from  time  to  time  placed  to  his  credit ;  and  that  accounts 
current,  in  which  the  dividends. of  the  said  Bank  Annuities  were  treated  as 
moneys  belonging  to  the  said  testator,  were  regularly  rendered  by  the  said  firm 
to  the  said .  testator,  without  any  objection  being  made  by  the  testator,  on  ac- 
count  of  the  dividends  on  the  said  Bank  Annuities  being  so  treated. 

Sir  Lionel,  by  his  will,  bearing  date  1st  May,  1841,  beaueathed  to  his 
wife,  Lady  Smith,  during  her  life,  or  widowhood,  the  use  of  his  household 
furniture,  plate,  china,  linen,  glass,  pictures,  and  books ;  and  on  her  decease,  or 
marriage,  gave  the  same  to  his  son,  the  defendant.  Sir  Lionel  Eldred  Smith, 
to  be  delivered  to  him  on  his  attaining  the  age  of  twenty-one  years ;  and  he 
directed  his  executors  to  convert  into  money  all  such  his  property,  estate,  and 
efieets,  as  were  not  therein  specifically  bequeathed,  and  should  not  consist  of 
money,  or  security  for  or  investments  of  money  yielding  income,  and  thereout 
to  pay  all  his  just  debts  and  funeral  and  testamentary  expenses,  and  to  invest 
the  residue,  if  any,  in  real  or  government  securities.  And  the  testator  gave 
to  his  said  wife,  for  her  life  or  widowhood,  the  annual  proceeds  thereof,  for  her 
sole  use,  and  for  the  maintenance  and  education  of  his  children  by  her ;  and 
upon  her  death  or  marriage,  he  gave  to  his  said  son,  Sir  Lionel  Eldred  Smith, 
15,000/.  sterling,  to  be  paid  to  him  upon  attaining  twenty-one ;  and  the  seve- 
ral sums  of  7,600/.  to  and  for  each  of  his  three  daughters,  Augusta  Warde, 
Isabella  Smith,  and  Charlotte  Ann  Smith,  to  be  paid  on  their  respectively 
attaining  twenty-one.  The  testator  then  appointed  his  said  wife  executrix  of 
his  will,  and  guardian  of  his  children. 

The  Master  found  that  the  testator  died  on  the  2nd  June,  1842,  and  bis 
widow.  Lady  Smith,  on  the  5th  of  the  same  month.  And  the  Master  found 
that  amongst  the  testator's  papers  at  his  decease,  were  two  statements  in  his 
own  handwriting,  one  of  which  was  headed,  **  Port-Louis,  1st  M^Yj  1841. 
Memorandum  on  the  state  of  my  funds,  as  calculated  for  distribution  after 
jny  death,  and  that  of  Lady  Smith."    And  he  found  that  in  both  of  such  state- 
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meDts,  the  12,000/.  New  Three^and-a-Half  per  Cent.  Annuities  were  included ; 
and  after  stating  the  items,  it  said,  "  Making  together  38,500/.  for  eventual 
distribution  for  the  children  of  my  second  marriage.  [These  were  the  children 
mentioned  in  his  will.]  My  will  under  this  date  gives  to  Lionel  15,000/.  To 
each  of  my  girls  7,500/.** 

The  Master  found  that  in  case  the  said  sum  of  12,000/.  New  Three-and-a- 
Half  per  Cents,  should  be  held  not  to  form  part  of  the  personal  estate  of  the 
testator,  his  personal  estate  now  remaining  undisposed  of  would  not  be  suffi- 
cient, after  payment  of  his  debts  and  funeral  and  testamentary  expenses,  to  pay 
the  le^cies  eiven  by  his  will. 

Lady  Smith,  who  did  not  survive  her  deceased  husband  many  days,  by  her 
will  bequeathed  the  whole  of  her  property  to  be  equally  divided  among  her 
four  children,  and  appointed  her  orother,  Sir  Henry  Pottinger  executor  and 
niardian.  The  question,  therefore,  which  the  Court  was  now  called  upon  to 
aeiennine  was,  whether  an  absolute  trust  had  been  created  in  the  two  funds  of 
4,000/.  and  8,000/.  for  the  benefit  of  the  son,  or  whether  it  accrued  to  Lady 
Smith  by  survivorship,  and  thus  became  subject  to  the  directions  contained  in 
bawm? 

BeikeB  and  J.  Bailey y  for  two  of  the  testator'^s  daughters. — According  to  the 
trae  principles  of  equity,  where  a  trust  is  incomplete,  the  Court  will  not  inter- 
pose ibr  mere  volunteers.      The  trust,  in  this  case,  is  not  complete ;  moreover. 
It  k  essential  to  the  creation  of  a  trust,  that  the  party  on  whose  behalf  the  trust 
was  intended  should  be  informed  of  it.      Secondly,  to  complete  the  trust,  the 
ownenhip  of  the  property  must  be  changed ;  but  it  is  clear  that  here  the  trans- 
fer of  the  fund^into  the  joint  names  of  the  husband  and  wife  did  not  constitute 
an  alteration  of  Sir  LioneFs  legal  ownership  during  his  life ;  and  where  money 
is  invested  in  the  names  of  the  husband  and  wife,  the  husband  may  alone  trans- 
fer it.     The  child  could  not,  by  this  transaction,  have  claimed  to  have  the 
money  banded  over  to  him.    Could  a  bill,  for  instance,  have  been  filed  on 
behalf  of  the  child  against  the  father,  and  have  succeeded  upon  the  ground 
that  there  was  a  perfect  trust  ?    Sir  Lionel's  letter  to  his  wife,  16th  June, 
1838,  was  only  an  evidence  of  what  he  intended  to  do  for  his  children ;  and  that 
the  investment  of  the  8,000/.  was  nothing  more  than  for  greater  security ;  and 
as  to  the  12,000/.  Three-and-a-Half  per  Cents,  the  whole  transaction  must  be 
regarded  as  a  continuous  one ;   therefore,  we  have  a  right  to  consider  them  as 
investments  made  at  different  hours  of  the  same  day,  and  then  it  amounts  to 
nothing  beyond  an  incipient  intention  of  what  he  would  do  if  he  could.    There 
has  been  no  case  where,  by  virtue  of  a  mere  communication  between  two  per- 
sons, money  has  been  placed  in  a  certain  state  of  investment,  but  has  not  been 
oooununicated  to  the  person  intended  to  take  the  benefit  of  it,  and  the  bene- 
ficial  enjoyment  has  been  left  in  the  same  person  as  before,  that  has  been  decided 
to  be  a  trust,  notwithstanding  the  relationship  of  father  and  son  may  have 
existed  between  the  parties.     In  the  case  of  Mc.Fadden  v.  Jenkins^  a  commu- 
nication of  the  trust  had  already  been  made  by  the  donor,  and  also  by  the  trus- 
tee, to  the  party  intended  to  receive  the  benefit ;  there  was  also  a  perfect  departure 
of  the  control  over  the  money.  (1  Hare,  4?68,  and  on  appeal,  1  rh.  153 ;  Sloane 
V.  Cadogariy  append,  to  Sug.  V.  &  P.  9tb  ed.  No.  36 ;    Ward  v.  Audland,  J) 
Fur.  884 ;    GaskeU  v.  Gaskell,  2  You.  &  J.  502 ;    Beatson  v.  Beatson,  12 
Sim.  281.) 
K.  S.  Parker  J  Calvert^  Goldsmith^  and  EUis^  for  some  of  the  defendants. 
Stuart^  who  appeared  for  the  legal  personal  representatives  of  Lady  Smith, 
Wlowed  on  the  same  line  of  argument  as  counsel  for  the  plaintiff',  and  referred 
to  the  case  of  Jntrobus  v.  Smith  (12  Ves.  40), 
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Wakefield  and  Lewia^  for  the  infant  defendant,  Sir  L.  £.  Smith,  contended 
that  the  case  of  Gaskell  v.  Gaskell  was  completely  over-ruled  in  Wheatley  v. 
Purr  (1  Kee.  551) ;  and  that  the  transaction  of  the  testator  amounted  to  a  per- 
feet  trust,  inasmuch  as  it  was  not  in  his  power  to  recal  his  own  act.  The  trust 
was,  in  fact,  more  formal  than  was  necessary  in  personalty,  as  it  was  in  writing. 
That  the  case  of  McFadden  v.  Jenkins  goes  to  shew,  that  if  a  party  has  so 
acted  in  his  lifetime  as  to  constitute  himself  a  trustee,  this  Court  will  enforce 
it  against  his  estate,  although  it  may  be  a  voluntary  act  on  his  part.  {Dumner 
V.  Pitcher ;  Ex  parte  Pye,  1  Ves.  149 ;  ColUnaon  v.  Patrick,  2  Kee.  1  J«.) 

The  Vice-Chancelloe. — This,  indeed,  appears  to  me  a  very  extraordinary 
case,  and  were  I  to  decide  in  favour  of  the  son^s  claim,  I  should  be  doine  an 
act  of  complete  injustice;  for  I  feel  persuaded  that  it  never  could  have  been 
Sir  Lionel's  intention  to  create  an  absolute  trust  in  his  favour.  Now,  no  one 
can  help  being  struck  with  the  looseness  which  characterizes  the  expressions  con- 
tained in  his  letters ;  for,  in  the  first  place,  he  directs  the  sum  of  4,0002.  to  be 
invested  in  the  purdiase  of  stock,  **  in  his  own  name,  and  his  wife%  Lady  Isa- 
bella Smithes,  in  trust  for  Lionel  Eldred  Smith,  his  son.*^  This  direction  is  clear 
enough ;  but  when  the  bankers  proceeded  to  carry  out  such  intention,  they  dis- 
covered its  impracticability,  seeing  that  the  bank  objected  to  open  trust  accounts 
in  their  books.  So  that  Sir  Lionel  bad  a  distinct  communication  from  them 
that  it  could  not  be  accomplished  in  the  manner  he  had  directed.  I  do  not  pio* 
osed  upon  the  fanciful  supposition  that  Sir  Lionel  understood  the  legal  effect 
of  all  ne  directed  to  be  done,  or  all  that  had  been  done;  but,  when  I  find  a 
person  directing  a  certain  portion  of  stock  to  be  purchased  in  his  own  and  in 
nis  wife's  names,  coupled  with  an  express  trust  on  behalf  of  a  certain  individual, 
and  the  transfer  was  made  in  their  joint  names,  ^vithout  any  declaration  of  the 
trust,  the  result  would  be,  that  this  Court  must  hold  that  the  party  intended 
to  retain  his  dominion  oyer  the  fund  so  invested.  Now  in  the  amicable  dome»> 
tic  correspondence  which  took  place,  I  really  cannot  find  any  thing  in  the  loose 
expressions  used  by  Sir  Lionel  to  indicate  an  impression  on  his  mind  that  he  had 
created  an  immediate  trust  in  £&vour  of  his  son,  out  only  a  sort  of  floating  no^ 
tion,  that  by  investing  the  money  in  the  joint  names  of  himself  and  Lady  Smith, 
it  would  be  more  secure  than  if  it  was  left  in  the  hands  of  his  bankers.  Then 
comes  the  transaction  of  1838,  and  the  general  direction  was,  that  it  should  be 
effected  in  the  same  manner  as  the  stock  in  1884 ;  and  so,  in  effect,  it  was,  but 
that  oply  left  the  whole  of  the  12,O0OZ.  subject  to  the  complete  dominion  of  Sir 
Lionel.  And  I  cannot  but  remark  that,  from  the  time  of  the  purchase  of  the 
respective  sums  of  stock,  they  were  regarded  by  Sir  Lionel  and  the  agents  as 
his  own.  The  dividends  were  placed  to  his  account,  and  no  doubt  received  by 
them  under  a  power  of  attorney  from  Sir  LioneL  No  one,  however,  can  say 
distinctly  whether  any  trust  was  created  for  the  son^s  benefit,  or  whether  it  was 
to  take  effect  in  prcesenti,  or  whether  it  was  to  depend  upon  the  contingency  of 
his  surviving  his  father.  The  proper  construction  of  Sir  Lionel's  act  app^urs, 
to  my  mind,  to  call  upon  the  Court  to  declare  that  it  was  nothing  more  thaD  a 
transfer  into  his  own  name,  and  that  of  his  wife,  of  a  certain  fund  over  which 
an  absolute  dominion  remained  to  himself;  and  that,  therefore,  the  son  cannot 
receive  it  for  his  own  benefit. 
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February  19,  27,  and  28,  1846. 
White  t>.  Bsi06s.(a) 

Precatory  irutt — Power  or  interett — Conetruetion  of  bequett — Legacy  duty. 

Where  a  tettator  ha»  given  henefiie  which  are  in  term*  absolute,  and  then  adds  a  **  recommendation*' 
u  to  the  particular  mode  in  which  the  benefits  so  given  are  to  be  ultimately  disposed  of,  that  has 
hten  determinedly  repeated  decisions  to  constitute  a  precatory  trust,  unless  the  word  *'  recommend  ** 
be  comirolied  by  the  coaUext  qf  the  will.  But  as  that  construction  commonly  dtfeats  the  testator* s 
mientum»f  that  doctrine  will  not  be  carried  beyond  the  limits  assigned  it  by  decided  eases. 

Therefore,  where  a  testator  gave  to  his  wife  a  sum  of  money ,  "to  be  appropriated  as  she  pleases,** 
md  then  adds,  **  however,  I  recommend  her**  to  dispose  of  it  to  particular  persons  in  defined  pro^ 
forOone^  it  woe  held,  that  the  only  way  to  reconcile  those  passages  was  to  hold  that  he  gave  the 
legeey  to  her  to  dispose  of  as  she  pleased,  and  that  the  superadded  recommendation  was  a  sugges- 
Hem  Mjy,  and  not  intended  to  be  a  binding  trust;  that  it  came  within  the  principle  of  the  decision 
in  Meredith  ▼.  Hemeage. 

JOHN  WHITE,  the  testator  in  this  cause,  by  his  will,  dated  the  Ist  of 
September,  1836,  made  the  following  dispositions : — '^  John  Innes,  Esq., 
of  London,  Thomas  Brings,  Esq.,  of  London,  solicitor,  and  Robert  Baxter,  . 
Esq.,  of  Doncaster,  having  severally  assented  to  be  my  executors,  with  my 
dear  wife  Matilda,  I  hereby  appoint  them  accordingly,  hoping  my  worldly  things 
will  not  be  troublesome  to  settle.     I  give  to  each  100/.,  clear  of  the  legacy  duty, 
which,  with  the  like  charge  upon  all  other  legacies,  I  direct  to  be  paid  out  of 
my  estate.     I  give,  and  under  this  word  I  mean  to  include  all  law  definitions  in 
teguA  to  the  disposal  of  property,  to  my  dear  wife,  if  she  should  survive  me, 
the  full  and  entire  use,  for  her  life,  of  all  my  property  of  every  description, 
both  real  and  personal.    My  plate,  books,  pictures,  prints,  coins,  and  curiosities, 
of  every  kind,  with  the  furniture,  are  to  oe  held  as  appendages  to  my  house ; 
but  consumable  articles,  viz.,  linen,  china,  liquors,  carriages,  horses,  haystacks, 
4md  the  like,  are  allotted  entirely  to  my  wife's  use,  and  together  with  all  her 
jewels,  trinkets,  clocks,  watches,  and  ornaments,  may  be  finally  appropriated  as 
die  pleases,  with  the  sum  of  4,000/.  in  money ;  this  sum,  however,  I  recom- 
iDend  her  to  divide  as  fcdlows: — 2,000/.  to  her  sister,  Mrs.  George  Wroughton, 
widow  of  the  late  (Jeorge  Wroughton,  Esq.,  of  Adwicke  Hall ;  1,000/.  to  Mrs. 
George  Wetherall,  eldest  daughter  of  her  brother.  Captain  Thomas  Denton ; 
1,000/1  to  the  children  of  his  second  daughter,  Mrs.  Podmore ;  with  the  fur- 
ther distribution,  viz.,  of  the  2,000/.  to  Mrs.  Wroughton,  1,000/.  to  her  daugh- 
ter Jane,  500^  to  her  daughter  Mary,  and  500/.  to  her  daughter  Julia.     Of 
die  1,000/.  to  Mrs.  Wetherall,  500/.  to  her  daughter  Fanny,  SOO/.,  or  100/. 
each  to  her  three  sons,  200/.  to  Colonel  Wetherall,  thdr  father.     Of  the  1,000/. 
to  Mrs.  Podmore's  children,  300/.  to  her  daughter  Fanny,  300/.  to  her  daugh- 
ter Chark>tte,  100/.  to  her  son  Charies,  100/.  to  her  son  Richard,  and  200/.  to 
Cokinel  Podmore.'* 

By  a  schedule  annexed  to  the  will,  and  which  had  been  proved  with  it,  the 
testator  set  forth,  in  two  columns,  a  list  of  the  legacies,  and  a  subdivision  of  the 
*iOOO/.  legacy  given  to  his  wife,  which  corresponded  with  the  division  of  it  re- 
^oiDiiiendMl  m  the  wilL     It  was  in  this  form : — 


(a)  Reported  \rf  R.  O.  Wslford,  Esq.,  Barristerat-law. 
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M.W. 


Barbara 
Ex. 

Servant 
John 


Legacies. 

"DUtribution. 

^4,000 

subdivision     ^1,000 

600 

500 

^2,000 

800 

Mrs.  Wn.  and  daughterv 

800 

500 

100 

100 

100 

100 

100 

200 

jei,000  Wetheralls. 

r       100 

300 

100 

800 

200 

100 

100 

Mrs.  Wardroper's  Annuity       100 
Heaton  Annuity 


dPljOOO  Podmores. 
"  See  will.  (Signed)        John  White." 

Upon  that  schedule  there  was  the  following  indorsement :  — 

"  1837.     Mem.  Property,  legacies  and  distributions." 

The  testator  died  in  August,  IHST,  and  this  suit  having  been  instituted  for 
the  administration  of  his  estate,  a  petition  had  been  presented  to  the  Vice- 
Chancellor  of  England,  by  the  executors,  for  payment,  out  of  the  funds  in  court, 
of  the  sum  of  400/.,  being  the  legacy  duty  demanded  by  the  Stamp  Office  upon 
the  legacy  of  4,000/.,  bequeath^  to  the  testator'^s  wire;  it  being  assumea  at 
the  Stamp  Office,  that  the  sum  was  given  by  the  testator,  after  his  wife's  death, 
to  the  ))ersons  named  in  his  will,  and  who  were  strangers  in  blood. 

The  Vice-Chancellor  construed  the  bequest  of  the  4,000/.  to  be  a  gift  for  life 
to  the  testator'^s  wife,  with  gifts  in  remainder,  after  her  death,  to  the  several 
members  of  the  Wroughton,  Wetherall,  and  Podmore  families,  and,  conse- 
ouently,  that  the  legacy  duty  claimed  by  the  Stamp  Office  was  payable.  From 
that  decision  the  testator's  residuary  legatees  appealed. 

James  Parker  and  Bagshaw,  for  the  appellants,  contended,  that  although  the 
word  "  recommend,''  unexplained,  had  been  held  to  create  a  trust;  yet  when  that 
was  plainly  contrary  to  the  testator's  intention,  as  gathered  from  the  context  of 
the  will,  the  Court  would  not  be  bound  by  those  cases  of  precatory  trust,  which 
commonly  defeated  the  real  objects  of  the  testator.  That,  after  all,  the  rule  of 
construction  is  the  testator's  intention  ;  and  in  this  will,  which  differs  in  some 
degree  from  every  other  case,  the  intention  was  clearly  to  give  an  absolute  in- 
terest to  the  wife.  A  striking  authority  for  this  was  Meredith  v.  Heneage 
(1  Simons,  54S),(a)  decided  by  the  House  of  Lords.     The  same  principle  is 


^  (a)  Meredith  t.  Heneage,  House  of  Lords,  Sess. 
1824  (1  SimoD8,542).— lathatcase,  J.  W.  Heneage, 
Esq.,  made  his  will,  dated  Uie  17th  of  March,  1798, 
And  after  charging  his  real  estates  with  the  payment 
of  his  debts,  proceeded  as  follows : 

"  I  give  and  devise  all  and  singular  my  manors, 
capital,  and  other  messnages,  farms,  lands,  recto  • 


ries,  advowsons,  rents,  tithes,  and  hereditaments, 
situate,  standing,  lying,  and  being  and  arising  in 
the  several  counties  of  Wilts,  Berks,  Somerset,  and 
Middlesex,  my  shares  in  the  New  River  Water- 
works, and  the  oflBoes  of  chief  usher  of  his  Majesty's 
Court  of  Exchequer,  and  proclamator  and  barrier  of 
the  Court  of  Common  Pleas  at  Westminster,  which 
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h1  in  the  recent  case  of  Knight  v.  Boughton  (9  Clarke  &  Finnelly, 


I  fee-ilmple,  and  the  right,  fees,  perqiiisitet 
^laments  to  the  said  offices  belonging,  and 
dognlar  other  my  real  estates  andhercdi- 
whatsoever  in  Great  Britain,  with  their  and 
their  rights,  members,  and  appurtenances, 
rerersion  and  reversions,  remainder  and 
rra  thereof,  and  of  every  part  thereof,  and 
Lngnlar  my  estate  and  interest  therein,  unto 
wife,  Arabella  Walker  Heneage,  to  hold  the 
da,  tenements,  hereditaments,  and  all  other 
eatate  hereinbefore  particularly  mentioned 
)rth,anto  the  said  Arabella  Wall^er  Heneage, 
I  and  assigns  for  ever.  I  give  and  bequeath 
e  said  Arabella  Walker  Heneage  all  my 

estate  whatsoever  and  wheresoever,  and  of 
tare  or  kind  soever,  to  hold  the  same  to  her, 
id  Arabella  Walker  Heneage,  her  executors, 
arators,  and  assigns  for  ever.  And  I  ear- 
eeommend  to  my  said  wife  the  care  and 
m  of  my  affectionate  friend  Arabella  Anne 
!  Jenny  Pigott,  most  heartily  beseeching 
wife  that  she  will  permit  aad  suffer  the  said 
k  Anne  Caroline  Jeony  Pigott  to  live  and 
rtth  her,  and  that  she  will  afford  to  the  said 
X  J.  Pigott  the  same  kind  attentkin  and 
-sa  which  has  been  always  shewn  her  in  my 
And  I  seriously  and  warmly  entreat  my 
*,  at  her  decease,  to  settle  and  assure  to  two 
,  such  part  of  my  real  estate  as  she  shall 
roper,  for  the  special  purpose  of  securing  to 
1  Arabella  Anne  Carobne  Jenny  Pigott, 
ler  natural  life  (in  case  she  survives  my  said 
it  not  otherwise),  such  an  income  as  will 
the  said  Arabella  Anne  Caroline  Jenny 
o  enjoy  all  those  comforts  of  life  which  she 
erto  been  used  and  accustomed  to,  leaving 
unt  of  such  income  to  the  entire  discretion 
lid  wife.  And  I  have  devised  and  bequeathed 
le  of  my  said  real  and  personal  estate  here- 

particularly  set  forth  unto  my  said  dear 
d  which  she  must  acknowledge  not  to  be 
erable),  unfettered  and  unlimited ,  in  full 
ce,  and  with  the  firmest  pmrtuasion  that,  in  her 
disposition  and  distribution  thereof  she  vnll 
Ish  the  heirs  of  my  late  father  hy  devising  and 
ting  the  whole  of  my  said  estate,  together  and 
o  such  of  my  said  father* s  heirs  as  she  may 
tt  deserves  her  preference.  And  I  constitute 
oint  her,  my  said  dear  wife,  the  solcexecu- 
his  my  will.*' 

estator  by  a  codicil  charged  his  real  estates 
.'o  annuities,  which  he  gave  to  Arabella 
,  one  to  be  paid  after  bis  own  death,  and 
r  after  his  wife's,  and  died  in  February,  1806. 
ow,  after  his  decease,  proved  his  will,  and 
into  possession  of  his  real  estates,  and  pos- 
erself  of  his  personal  estate. 
Heneage,  by  her  will,  devised  all  her  real 
to  trustees  for  600  years,  and  subject  thereto, 
respondent,  G.  H.  W.  Heneage  (who  was 

of  Mary  Dionysia  Wyld,  the  daughter  of 
tator's  sister,  Mrs.  Calcraft),  in  strict 
!nt,  with  remainders  over.  The  trusts  of  the 
500  years  were  for  raising  an  annuity  for 
gott,  and  some  other  annuities,  and  to  pay 
s  of  testatrix  and  her  husband.  She  gave 
due  of  her  personal  estate  to  the  children  of 
aUevill.  The  testatrix  died  in  1818. 
.  W.  Heneage  and  his  brothers  and  sisters, 
k  interests  in  the  renuinder,  filed  their  bill 
ourt  of  Exchequer  against  the  executors  and 
of  the  will  of  Mrs.  Heneage,  and  against 
ta  Arabella  Meredith  and  John  Cateraft, 
« tha  co-bein  at  law  of  the  testator,  John 


Walker  Heneage,  and  also  of  John  Walker,  his 
fiither,  and  other  parties,  stating  that  the  testa- 
trix took,  under  the  will  of  the  testator,  an  estate 
in  fee-simple  in  the  estates  devised  by  his  will,  and 
that  she  had  power  to  devise  the  same  as  she  had 
by  her  will  devised  them,  and  praying  that  her  will 
might  be  established,  and  the  trusts  thereof  carried 
into  execution,  and  for  the  usual  accounts.  The 
GO-hebrs  of  J.  Walker  Heneage,  the  testator,  in- 
sisted that  Mrs.  Heneage,  the  testatrix,  took  a 
beneficial  interest  for  life  only,  in  the  estate  devised 
by  the  testator,  and  In  the  residue,  with  a  trust  or 
power  only  to  devise  and  bequeath  the  same,  together 
and  entire,  to  such  of  the  heirs  of  the  testator's 
fsther  as  she  thought  best ;  and  that  the  testatrix 
ought  to  have  exercised  such  trust  or  power  of 
either  her,  H.  A.  Meredith,  or  the  other  co-heir, 
John  Calcraft ;  and  that  the  testatrix  not  having 
done  so,  her  will  and  codidi,  so  far  as  regarded  the 
beneficial  interest  in  the  testator's  real  estates  and 
the  residue  of  his  personal  property,  were  void, 
except  as  to  the  devises  and  bequests  in  favour  of 
A.  A.  C.  J.  Pigott;  and  that  H.  A.  Meredith  and 
John  Caleraffc  were  abaohitely  entitled  to  the  testa- 
tor's real  estate,  and  to  the  residue  of  his  personal* 
estate ;  or  else  that  they,  as  co-heirs,  were  abso- 
lutely entitled  to  the  real  estates,  and  that  the 
testator's  next  of  kin  and  the  executors  of  the- 
testatrix,  his  widow,  were  entitled  to  their  distribu- 
tive sharrs  of  the  testator's  personal  estate.  In 
May,  1822,  the  Court  of  Excheqner  decided  in 
favour  of  the  plaintiffs ;  Richards,  C.B.,  and  Gar- 
row,  B.,  holding  that  the  devise  and  bequest  to  his 
widow,  contained  in  the  will  of  J.  W.  Heneage, 
were  absolute  gifts,  not  subject  to  any  trusts. 

Wood,  B.,  held  that  a  trust  was  created  as  to  the 
inheritance  of  the  real  estates,  but  that  the  disposi- 
tion of  the  estates  made  by  the  widow  was  a  due 
execution  of  the  trust. 

Graham,  B.,  dissented,  holding  that  by  the  testa- 
tor's will  a  trust  was  created  as  to  the  inheritance 
of  the  estates  for  the  persons  who  might  be  the- 
heirs-at'law  of  the  testator's  father,  at  the  deceasr 
of  the  testator's  widow. 

The  following  passages  from  the  judgment  deli-^ 
vered  by  the  Chief  Baron  are  applicable  to  the  case  im 
the  text:  "This  question  must  be  resolved  by  a 
due  attention  to  the  language  of  the  testator's  will.. 
What  then  is  the  true  construction  of  the  words.he 
has  used  ?  Do  they  impose  on  Mrs.  Heneage,  and 
are  they  imperative  upon  her  with  respect  to  the 
disposition  of  the  property ;  or  do  they  import  more 
than  the  wish  of  the  testator  that,  if  she  had  no 
serious  disindinatioo,  she  should  dispose  of  it  to  or 
amongst  his  father's  heirs,  leaving  it  to  her  own 
option,  however,  to  deal  with  it  as  her  own  ?  It 
must  be  admitted  that  it  is  purely  matter  of  inten- 
tion, to  be  collected  from  the  words  of  the  instru- 
ment, as  in  all  other  cases  of  wills,  where  no  rule  of 
law  interferes."  After  referring  to  Afa/tn  v.  Keigh^ 
ley  (2  Ves.  jun.  529) ,  the  Chief  Baron  added :  *»  In 
considering  these  cases,  it  has  always  occurred  to  me 
that,  if  I  had  myself  made  such  a  will  as  has 
generally  been  considered  imperative,  I  should  never 
have  intended  it  to  be  imperative;  but,  on  the 
contrary,  a  mere  intimation  of  my  will,  that  the 

Eerson  to  whom  I  had  given  my  property  should,  if 
e  pleased,  prefer  those  whom  I  proposed  to  him, 
and  who,  next  to  him,  were,  at  the  time,  the  princi- 
pal objects  of  my  regsjrd.  In  this  opinion  I  have  the 
concurrence  of  Lord  Eldo^ ;  for  in  Wright  v.  At^ 
kyns  (1  Ves.  &  Bea.  315),  the  Lord  Chancellor 
says :  '  This  sort  of  trust  is  generally  a  surprise 
upon  the  intention;  but  it  it  too  late  to  correct 
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513,(a)  also  decided  in  the  House  of  Lords.     The  same  case  at  the  Rolls  is 


that.'  A|rain,  he  says  (the  question  was,  what 
the  word  family  meant) :  *  I  do  not  believe  that 
the  testator  intended  a  mere  tnut;  bat  that  must 
be  the  constroction  if  the  word  family  is  properly 
construed.'  I  have  said  so  much  as  a  justification, 
or  rather  as  the  fonndation,  of  the  opinion  wliich  I 
entertain,  that,  though  I  feel  myself  bound  by  the 
decisions,  and  cannot  object  to  follow  them,  I  do 
not  consider  it  to  be  my  duty  to  extend  the  rale  of 
construction  which  has  been  adopted  in  them,  and 
to  add  to  the  number  of  those  where  the  Court 
appears  to  me  rather  to  have  made,  than  to  have 
given  effect  to  the  wills  of  testators."  After  ex- 
amii^ng  and  contrasting  the  different  expressions  of 
the  testator's  will,  his  lordship  proceeded :  **  It  has 
been  held  (and  I  think  must  be  admitted)  that,  if 
an  intention  appear  in  any  part  of  the  will,  to  give 
the  devisee  a  right  or  power  to  spend  the  propc^y, 
words  of  equal  force  with  those  [in  the  testator's  will] 
would  not  be  imperative ;  for  the  Court,  in  its 
acuteness  to  extract  the  meaning,  conceives  it  to  be 
inconsistent  with  the  intention  to  create  an  im- 
perative trust,  that  the  party  should  have  the  right  to 
dispose  of  the  property  at  his  pleasure,  and  by  using 
that  privilege  to  any  extent,  leave  nothing,  or  more 
or  less,  to  remnin  the  subject  of  the  trust.  In  this 
case,  the  words  '  unfettered  and  unlimited,*  which 
are  used  by  the  testator  to  shew  his  opinion  of  the 
extent  to  which  he  had  devised,  are  certainly  as 
strong  to  manifest  an  intention  to  convey  the  ab- 
solute dominion  to  the  party,  as  if  words  had  been 
used  more  directly  authorizing  her  to  spend  it,  or 
deal  with  it  as  she  pleased. 

"Again,  the  testator  seems,  in  this  paragraph, 
to  look  back  to  the  bequest  to  his  wife  with 
complacency,  and  with  something  like  a  boast,  as  if 
he  had  conferred  upon  her  an  obligation,  with 
respect  to  property,  as  great  as  he  was  capable  of 
doing,  and  had  cast  upon  her  a  matter  of  as  great 
bounty  as  he  could ;  for  he  decribes  it  as  a  bounty 
*  unfettered  and  unlimited,'  and  appears  to  observe 
upon  it  as  entitling  him  to  call  for  her  gratitude,  and 
to  request  her  kindness  to  bis  father's  heirs ;  and  yet, 
in  the  same  breath,  if  the  defendant's  construction 
is  correct,  he  limits  nod  fetters  his  property  to  a 
very  great  extent  indeed,  and  instead  of  allowing 
her  to  retain  the  absolute  interest  which  he  declares 
her  to  postess  *  unlimited  and  unfettered,'  he  reduces 
her  to  the  situation  of  tenant  for  life  only,  with  a 
trust  or  power  to  appoint  the  remainder  to  such  of 
his  father's  heirs  as  she  should  prefer,  objects  not  of 
her  blood,  and  strangers  to  her  in  the  eye  of  the 
law." 

From  this  decision  the  co-heirs  appealed  to  the 
House  of  Lords,  when  the  decree  was  affirmed. 

Lord  Eldon,  C,  in  moving  that  the  decree  be 
affirmed,  said:  **  It  would  be  difficult  to  say  that 
the  devise  to  the  testator's  widow  created  a  condi- 
tion, as  there  was  a  degree  of  uncertainty  who  was 
to  take  advantage  of  a  breach  of  the  condition ;  the 
only  question  was,  whether  it  created  a  trust ;  if  a 
confidence  was  reposed  in  the  devisee ;  but  it  ap- 
peared that  the  testator  did  not  mean  absolutely  to 
control  the  will  of  his  devisee  ;  though  the  subject 
and  object  of  the  intended  provision  were  both  cer- 
tsin,  no  trust  could  be  created.  It  was  impossible 
for  a  testator  to  express  recommendation  and 
entreaty  more  strongly  than  he  had  done,  with 
regard  to  Miss  Pigott,  and  the  words  used  for  that 
purpose  were  quite  sufficient  to  create  a  trust,  if 
the  other  expressions  in  the  same  part  of  the  will 
had  been  suffieieut  for  that  purpose.  There  was 
certainty  as  to  the  person,  but  not  as  to  the  quan- 
tity of  property  to  be  given  to  her^  which  wms  kftin 


his  wife's  discretion.  The  testator,  though  he 
intended  to  impose  a  moral  obligation  on  his  wife, 
could  not  mean  to  impose  a  legal  one  upon  her,  or  dee 
he  would  not  have  used  the  terms  '  unfettered  aad 
unlimited,'  or  have  designated  the  property  he  had 
left  her  as  very  considerable ;  because,  if  he  intended 
her  to  have  a  life  interest  only  in  it,  her  enjoyment 
must  have  been  very  momentary.  There  was  very 
considerable  difficulty  in  saying  who  were  the  persons 
who  were  described  as  the  heirs  of  the  tcstatcur's 
father,  and  in  reconciling  the  direction  that  the  pro- 
perty should  go  altogether  and  entire,  with  the  wish 
expressed  by  the  testator  that  his  wife  should  not 
only  make  a  disposition,  but  a  distribution  of  it. 
The  cases  of  Brown  v.  Higgt  (8  Ves.  561),  and 
Harding  v.  Glynn  (1  Atk.  469),  which  had  been 
relied  on  for  the  appellant,  did  not  govern  this  case. 
This  is  not  a  case  m  which  the  testator  meant  to 
impose  the  obligation  which  would  convert  the 
testatrix  into  a  trustee." 

(a)  Knight  v.  Boughton  (9  Clarke  9c  Finnelly,  513). 
House  of  Lords,  Sept.  4,  1R44.~Richard  KiUght, 
by  a  settlement,  dated  the  26th  of  April,  1729,  in 
consideration  of  natural  love  and  affection  for  his 
four  sons,  who  were  parties  to  the  settlement,  and 
**  for  settling  and  assurins  the  hereditaments  there- 
inafter mentioned,  to  continue  in  the  name  and  blood 
of  the  said  Richard  Knight,  the  elder,  so  long  as  it 
should  please  God,  &c."  conveyed  the  manors  of 
Leintwardine  and  Downton  to  his  son,  Richard 
Knight,  the  younger,  for  life,  with  remainder,  &e., 
in  strict  settlement ;  with  successive  remainders  in 
strict  settlement  to  his  other  sons,  Thomas,  Edward, 
and  Ralph  ;  with  remainder  to  the  use  of  the  right 
heirs  of  Richard  Knight,  the  settlor.  Hiehard 
Knight,  by  hiswiU,  dated  the  27th  of  October,  1744, 
devised  his  real  estates  to  trustees,  to  the  same  uses 
and  limitations  as  he  had  settled  the  manor  of  Leint- 
wardine, and  died,  leaving  his  four  sons  surviving. 
Richard  enjoyed  the  estates  till  bis  death  in  1766, 
when  be  was  succeeded  by  his  nephew  '(son  of 
Thomas),  Richard  Payne  Knight,  who  held  the 
estates  tiU  his  death  in  1824.  Richard  Payne  Kmgbt, 
who  was  tenant  in  tail,  suffered  recoveries  and 
acquired  the  fee.  On  the  3rd  of  June,  1814,  when  be 
made  his  will,  his  nearest  relation,  and  the  next  male 
descendant  from  Richard  Knight,  his  grandfather, 
was  his  brother,  Thomas  Andrew  Knight,  who  had 
an  only  son,  Thomas  Andrew  Knight,  the  younger; 
after  his  brother  and  nephew,  the  next  male  descead- 
ants  from  Richard  Knight,  the  grandfather,  were 
the  plaintiff,  John  Knight,  and  his  son.«,  and  the 
defendant,  Thomas  Knight,  and  his  sons.  The  will 
was  as  follows :— '*  I  give  and  bequeath  as  follows: 
all  my  estates^  real  and  personal  (except  such  parts 
as  are  hereinafter  excepted),  to  my  brother,  Thomas 
Andrew  Knight,  should  he  be  living  at  the  time  of 
my  decease ;  and  if  not,  to  his  son,  Thomas  Andrew 
Knight,  the  younger ;  and  in  case  that  he  should  die 
before  me,  to  his  ddest  son  or  next  descendant  in  ike 
direct  male  line ;  and  in  case  that  he  should  leave  no 
such  descendant  in  the  direct  male  line,  to  the  next 
male  issue  of  my  said  brother,  and  his  next  descen- 
dant ia  the  direct  male  line ;  but  in  case  that  no  such 
issue  or  descendant  of  my  said  brother  or  nephew 
shall  be  living  at  the  time  of  my  decease,  to  the  ntaet 
descendant  in  the  direct  male  line  of  my  late  grtatd" 
father,  Richard  Knight,  of  Downton,  according  to  the 
purport  of  hit  wiU,  under  which  I  have  inherited  those 
estates,  wkidi  hit  induttry  and  abilitiet  had  acqmredf 
'  and  qf  which  he  had  ther^ore  the  bett  right  to  ditpoH; 
•  aufaieet,  nevertheless,  and  liable  in  every  case  to  the 
following  reservations  and  deductions  of  the  rents 
.and  profits  thereof,  which  I  give  and  bequeath  to  the 
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3f  Malm  V.  Keighleg  (S  Ves. 

inthemBBBcrfollowinf.'*  The  teitmtor 
K.tobe  dtoMmtcduBDnstttkepow 
lirtEkt,  mod  the  will  then  proeeMkd 
I  do  kcnfajeootftitate  and  anMnk  the 
liAl  Inherit  my  said  eetstei  wider  ihiM 
wle  ecenlor  aad  inatte,  to  aarqf  ik$ 
yy  ihSmg^  cmUmned  ihareim  dtiig  talp 
'^i^itiM  i«  iht  appnved  ktmamr  aad 
y  famtiift  to  take  no  adtantoft  of  mtif 
^wrocka^  Imt  to  admt  all  tht  coaipara^ 
tarvatiomiwkiek  J  maise  out  qfoo  Uargea 
rdimg  to  thiplaim  and oMomsaua»m§  qf 
cordiiigly,  I  gi?e  and  bcqneath,  in  the 
rat  of  the  said  reierred  rents  and  prodts, 
lof  85s.  good  and  lawfolmoney  of  Great 

fidthfnl  old  servant,  Ann  Payne,  to  be 
lands  every  seventh  day,  eommeaeinf 
if  my  decease,  to  long  as  she  shall  live. 
re  and  bequeath  the  snm  of  32.  weekly, 
i  rceenred  rents  and  profits,  to  be  paid 

manner  into  the  hands  of  Caroline 
Kory,  commonly  called  Ford,  of  No.  44, 
Oxford*road,  Londoa,  as  a  reward  for 
te  kindness  aad  sincerity  with  which 
a  behaved  towards  me. 
ceover  give  and  bequeath  all  eoias  and 
all  wrought  and  scnlptore  artieka  in 

■letnl,  ivory,  and  gems,  or  predons 
iierwith  all  descriptive  catalognes  of 

all  drawings  and  books  of  drawings  of 
'faich  shall  be  fonnd  in  the  gallery  or 
I  of  my  house  in  Soho-sqnare,  to  the 
im,  OH  eonditiom  that,  wt/Mn  one  pear 
aae^  the  neMt  deecendant  im  the  direet 
( Itein^r,  qf  mff  ohone-named  gran^ather 
rediiarp  tntalee,  with  all  the  privileges 
trustees,  to  be  continued  in  perpetual 
his  next  descendants,  in  the  direct  male 
IS  any  shall  exist ;  and  .in  case  ot  thdr 
:  next  io  the  female  line  {  and  also  on 
it  all  duties  aad  other  expenses  attend- 

I  possession  of  and  removinc  the  said 
d  out  of  the  foods  of  the  said  Museum, 
ill,  which  I  hereby  revoke,  bequeathed 

to  the  Royal  Academy :  and  it  is  not 
Inge  of  sentiment  or  disrespect  towards 

I I  now  alter  that  bequest,  but  because 
uoder  the  regulatioos  now  adopted  in 
they  will  be  ot  more  service  to  the  Aeade- 
studeats,  as  well  as  to  the  pohlie  at 
1  to  those  of  my  late  respected  Meads, 
Cratchrode,  so  as  to  make  one  great 
ich  as  no  other  nation  can  boast,  and 

complete  comparative  view  of  the  rise 
Df  imitative  art  than  is  anjrwhere  else  to 
I  trust  to  the  UberaUiff  of  my  eueceuore, 
f  others  ofrngold  servants  and  tenants, 
heir  deserts:  and  to  thnr  justice,  in  eoa- 
latea  in  the  male  succession,  according  to 
founder  of  the  family,  my  abovc'-named 
Richard  Knighi,** 

ir*s  brother,  Thomas  Andrew  Knight, 
ill,  and  possessed  the  estates,  and  by 
the  27th  and  S8th  of  Deeember,  1835, 
settled  the  estates  to  himself,  with  re« 
»  son  in  tail,  remainder  to  himself  in 
,,  nevertheless,  to  the  trusts,  if  anyt 
wiU  of  the  said  Rkhard  Payne  Knight, 


,  146).     This  case  is  not  within  the 
jun.  3S6).(a) 

and  which  were  not  thereby  performed  and  duly 
execilad."    In  1896,  a  recovery  was  suffered  of  tha 
estates  in  Hereford,  in  the  uses  declared  to  Thomas  < 
Andrew  Knight*  in  foe. 

Thomaa  Andrew  Knight,  the  younger,  died  intes- 
tate and  without  isane*  in  Novomber,  18S7,  in  hit . 
father's  UfoUmc.    In  April,  1835*  Thomas  Andnm 
Kaight  exaentcd  a  distataJHng  deed  of  aU  ths: 


In  February,  1836,  Thomaa  A.  Knight  devised 
the  estates  to  his  daughter  CaroUae,  the  wife  of  de- 
fendant BottghtoD,  and  her  sons,  and  added,  in  ease 
it  should  thereafter  be  dedded  that  he  had  not  tha 
power  of  disposing  of  the  property  which  belonged  tO: 
his  late  brother,  but  which,  upon  the  assumptioii 
and  full  eoavietion  that  they  did  belong  to  him,  and 
that  he  had  such  power,  he  had  ineladed  in  the  afora-  . 
said  geaeral  devise,  then  he  devised  his  own  estate  In 
the  manner  therein  mentioned.  He  then  directed  that 
the  eoste,&e.  of  Bonghton,  and  etery  other  party  in* 
terested  in  his  wiU,  in  establishing  his  right  to  the 
estates  of  his  late  brother,  and  of  any  appeal  to  the 
House  of  Lords,  should,  in  case  the  dimlnon  be  pro- 
nounced against  liis  claim,  and  such  costs  should  not 
be  decreed  to  be  paid  out  of  such  estate  of  his  lata 
brother,  be  charged  upon  his  own  estates.  He  then 
provided,  that  if  by  the  judgment  it  should  be  deckled 
that  be  had  not  the  power  of  disposing  of  the  estatea 
as  he  had  done  by  his  will,  then  only,  and  if  be  waa 
empowered  under  his  brother's  will  to  direet  the 
order  of  succession  to  such  one  or  more  of  the  male 
desceadaats  of  hia  grandfather,  Richard  Knight,  aa 
he  should  think  most  proper,  he  thereby,  in  exercise 
of  his  discretioB,  devised  the  estate  to  the  defendant, 
Thomas  Knight,  of  Pap  Castle,  for  life,  with  re- 
mainder to  his  second  son  in  tail.  In  Thomas  Andrew 
Knight's  lifetime,  a  biU  was  filed  by  John  Kaight, 
who,  on  the  death  of  Thomas  A.  Kalgbt,  would  be 
the  heir  male  of  Richard  Knight,  the  grandfather, 
for  a  declaration  that  by  the  true  construction  of  the 
will  of  Richard  P.  Knight,  all  his  real  estates,  &c. 
ought  to  be  conveyed,  so  as  to  best  secure  the  enjoy- 
ment thereof  to  the  male  descendants  of  Richard 
Knight,  the  grandfather,  as  long  as  the  rules  of  law 
and  equity  would  permit  Thomas  Andrew  Knight 
put  in  liis  answer  to  that  bill,  and  claimed  to  be  ab- 
solutely entitled  in  fee-simple.  Thomas  A.  Knight 
died  in  May,  1838,  without  having  altered  his  will, 
and  the  suit  was  continued  by  revivor  and  supplement. . 
The  question  was,  whether  the  precatory  words  in  ■ 
the  mil  of  Richard  P.  Knight  were  imperative  on 
Thomas  A.  Knight. 

Lord  Langdak,  M.  R.,  heM  that  the  plaintiff  had 
made  out  no  title,  and  that  there  was  not  suffidei^ 
clearness  to  make  it  certain  that  the  words  of  trust 
were  intended  to  be  imperative,  or  to  make  it  certain 
what  was  precisely  the  subject  intended  to  be  affected, 
or  to  make  it  certain  what  were  the  interests  to  be  • 
enjoyed  by  the  objects.  The  plaintiff  appealed  to  the 
House  of  Lords,  when  the  decree  of  the  Master  of 
tLe  Rolls  was  affirmed,  and  the  appeal  dismissed. 
In  moving  that  the  appeal  be  dismissed,  Lord 
Lyndhurat,  C.  said :  '*  I  have  shared  the  doubt  ex- 
pressed by  the  Master  of  the  Rolls  in  his  judgmeat 
in  this  case ;  but  I  have  come  to  the  conclusion,  upon 
coosidoing  the  whole  of  the  will,  that  the  tesUtor 
had  no  intention  to  create  a  trust ;  that  no  trust  was 
in  fact  created ;  and  that  it  was  in  the  discretion  of 

the 


.  Keiykley  (2  Ves.  jun.  335).   Lord  Al-  perty,  and  the  way  in  which  it  shall  go,  that  does 

,  there  laya  down  the  law  in  questions  create  a  trust,  unless  he  shews  clearlj  that  his  de- 

e  to  be,  that  <<  wherever  any  person  sire  expressed  is  to  be  controlled  by  the  party,  and 

U  and  points  out  the  object,  the  pro-  that  he  shall  have  an  optkm  to  defeat  it."^ 
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The  LORD  CHANCELLOR.— The  difficulty  I  have  is  this,  that  my 
reading  of  the  will  is  directly  contrary  to  that  of  the  Vice-Chancellor. 

the  devisee,  Thomas  Andrew  Knight,  to  dispose  of 
the  property  as  be  should  tbinlc  proper.  I  do  not 
think  the  testator  intended  to  control  his  sueoes- 
sors  in  the  disposal  of  the  property,  but  to  leave  the 
whole  to  their  discretion.  In  the  very  clause  in 
question,  the  testator  '  trusts  to  the  liberality  of  his 
successors  to  reward  any  others  of  his  old  servants 
and  tenants  according  to  their  deserts.'  This  it  is 
dear  does  not  raise  a  trust ;  it  creates  no  legal  obli- 
gation ;  and  when  the  testator  therefore  goes  on  and 
expresses  his  trust  in  *  their  justice,  in  continuing  the 
estates  in  the  male  suceession,  according  to  the  will 
of  the  founder  of  the  family,'  it  would  be  difficult 
to  suppose  that  he  intended  to  create  a  different  de- 
scription of  obligation.  He  had  himself  suffered  a 
recovery  of  the  estate  to  which  he  had  sueceeded 
under  the  will  of  his  grandfather,  and  thereby  con- 
verted the  entail  into  an  estate  in  fee-simple.  By 
his  will  he  disposed  of  this  to  the  nearest  male 
•descendant  of  his  grandfather  who  should  be  living 
At  his  death.  He  then  frave  him  the  power  of  acting 
as  he  himself  had  done  in  fnrtheraace  of  his  grand- 
father's view ;  and  he  might,  and  probably  did,  sup- 
pose that  this  mode  of  disj^sing  of  the  property 
would  be  more  effectual  for  that  purpose  than  any 
.  special  limitation  of  it  that  the  law  would  permit. 
Another  observation  arising  out  of  the  clause  is,  that 
it  is  not  confined  to  his  immediate  successors,  but  is 
-  without  limit ;  as  he  must  have  known  that  such  an 
injunction  could  not  be  Imperative  upon  his  succes- 
sors generally,  he  must,  I  think,  have  meant  it  as  a 
mere  suggestion,  applicable  in  the  same  way  to  bis 
immediate  as  to  his  more  remote  successors,  and 
not  intending  thereby  to  fetter  their  discretion  as  to 
the  disposal  of  the  property.  Another  argument  in 
support  of  this  view  arises  out  of  the  language  of 
the  clause  as  to  the  property  to  which  it  refers.  It 
Is  not  clear  to  what  it  applies.  By  the  use  of  the 
word  '  continuing,'  it  would  seem  to  he  confined 
to  the  estates  which  the  testator  took  from  his 
grandfather ;  but  this  is  by  no  means  clear.  It  is 
^oubtfVil,  too,  whether  it  includes  the  personal  as 
well  as  the  real  estate.  This  vagueness  is  not  in- 
xonsistent  with  the  intention  that  every  thing  should 
be  left  to  the  discretion  of  the  successors,  put  it  is 
not  easily  reconeilable  with  the  intention  of  imposing 
ji  positive  obligation  upon  them.  This  obscurity,  as 
"to  the  property  to  which  the  clause  was  intended  to 
Jipply,  and  the  circumstance  that  an  indefinite  por- 
^on  of  the  personal  estate  was  subject  to  be  dis- 
posed of  according  to  the  liberality  of  his  successors, 
iraise  another  difficulty  in  the  way  of  construing  this 
to  be  an  imperative  trust."  *  *  *  *  And  Lord 
<>>ttenham  said,  **  I  adopt  this  rule  as  laid  down 
by  Lord  Alvanley  in  MaUn  v.  Keighlejff  and  I 
think  this  case  comes  within  the  exception  he  there 
lays  down  ;  his  words  are  thus  reported :  *  Wherever 
■a  person  gives  property,  and  points  out  the  object, 
the  property,  and  the  way  in  which  it  shall  go,  that 
creates  a  trust,  unless  he  shews  clearly  that  his  de- 
sire expressed  is  to  be  controlled  by  the  party,  and 
that  he  is  to  have  an  option  to  defeat  it.'  If  a  tes- 
tator shews  his  desire  that  a  thing  shall  be  done, 
unless  there  are  plain  express  words  or  necessary 
implication  that  he  does  not  mean  to  take  away  the 
discretion,  but  intends  to  leave  it  to  be  defeated,  the 
party  shall  be  considered  as  acting  under  a  trust.' 
I  will  not  consider  whether  the  testator  has  suffi- 
ciently described  the  property  or  expressed  the  way 
in  which  it  should  go;  because,  assuming  that  he  has 
done  so,  I  tliink  there  is  sufficient  upon  the  face  of 
this  will  to  shew  that  he  did  not  intend  to  take  away 
from  the  devisee  the  discretion  of  defeating  the  de- 


vise he  expressed.  Having  by  his  will  expressed 
his  sense  of  the  justice  of  continuing  the  estate  in 
the  male  sueoession,  according  to  the  will  of  hit 
grandfather,  it  must  be  assumed  that  he  conceived 
the  obligation  to  be  bindhag  on  himself;  and  how  ^ 
he  perform  this  duty  ?  He  had  a  brother,  and  that 
brother  had  a  son  at  the  time  he  made  his  will ;  but 
so  fiir  from  himself  limiting  the  succession  of  the 
estates,  according  to  the  will  of  his  grandfather,  he 
fl^ves  absolute  estatn  to  his  brother,  and  to  his 
brother's  son,  but  only  in  the  event  of  his  brother 
not  being  alive  at  the  time  of  his  own  death ;  and 
he  makes  a  provision  in  terms  for  the  next  descen- 
dant in  the  male  line  of  his  grandfather,  only  in 
the  event  of  there  being  no  issue  male  of  his  brother 
at  the  time  of  his  own  death.  Such  next  descen- 
dant, in  the  direct  male  line,  of  his  grandfather,  was 
to  take  according  to  the  purport  of  his  (the  grand- 
father's) will ;  but  there  was  no  such  direction  as  to 
his  brother,  or  his  brother's  sons.  He,  no  doubt, 
assumed  that  the  sons  of  his  brother  and  their  issue 
male  would,  in  due  succession,  enjoy  the  property ; 
but,  not  doubting  that  such  would  be  the  case,  be 
took  no  means  to  secure  it,  unless  the  provision  at 
the  dose  of  his  will  had  that  effect;  and  if  it  had, 
all  woald  have  taken  immediate  interests  in  remain* 
der  under  the  will,  and  not  absolute  interests,  such 
as  he  gave  to  his  brother  and  his  brother's  son  in 
certain  events. 

it  is  an  observation  incident  to  all  trusts  created 
by  precatory  words,  that  the  testator  might,  if  he 
had  intended,  have  created  an  express  trust ;  but 
there  is  a  peculiarity  in  this  case  which  seems  to  give 
peculiar  force  to  that  observation ;  the  testator  must 
have  been  aware  of  his  own  legal  power  over  the 
property,  obtained  by  his  own  act  (the  recovery  he 
had  suffered),  but  he  felt  bound  by  a  moral  obliga- 
tion to  give  effect  to  the  supposed  wbhes  of  his 
grandfather.  To  effect  that  he  must  have  intended 
either  to  subject  his  successors  to  the  same  moral 
obligation,  and  so  to  effect  his  object  through  their 
acts,  or  to  secure  it  by  his  own.  The  provbions  of 
his  vrill  are  precisely  calculated  for  the  first  purpose, 
hut  are  inapplicable  to  the  second.  An  act  whieh 
is  to  depend  upon  the  sense  of  justice  of  another, 
most  be  diseretionary  in  the  person  from  whom  it  is 
to  proceed.  In  ordinary  cases,  the  testator  must 
be  supposed  either  to  have  considered  his  recommen- 
dation as  equivalent  to  a  command,  or  as  imposing 
a  condition  upon  the  gift ;  both  of  which  exclude 
the  idea  of  discretion,  which  is  in  the  present  case 
necessarily  implied. 

This  construction  is,  I  think,  strengthened  by  the 
danse  which  relates  to  the  donation  which  he  gavs 
to  the  poor  and  others  out  of  his  estate ;  he  in- 
tended that  those  directions  should  be  imperative, 
and  with  this  view  he  declared  that  the  person  who 
should  inherit  his  estate  should  be  his  sole  executor 
and  trustee  to  carry  the  same  and  every  thing  con- 
tained therein  duly  into  execution.  But  apprehend- 
ing there  might  be  some  technical  inaccuracies  fatal 
to  the  legal  validity  of  these  gifts,  he,  in  that  case, 
expresses  his  **  confidence  in  the  approved  honoor 
and  integrity  of  his  family  to  take  no  advantage  of 
such  technical  inaccuracy,  but  to  admit  all  the  com- 
paratively small  reservations  he  had  made  out  of  so 
large  a  property,  according  to  the  plain  and  obvious 
meaning  of  his  words,"  terms  very  similar  to  those 
by  which  he  expresses  his  wishes  as  to  the  line  of 
succession  to  his  estate,  but  very  different  from 
those  in  which  he  gives  directions  which  he  intended 
to  be  imperative. 


WHITE  ».  BRIGGS.  S9 

Cooper  and  Briggs^  for  the  executors. 

The  LORD  CHANCELLOR.— The  Attomey-General  is  not  represented 
on  this  appeal.  If  the  Attorney-General  will  consent  to  be  bound,  I  will 
decide  the  point ;  but  I  have  a  strong  impression  adverse  to  the  claim  of  the 
Crown.  It  the  words  of  recommendation  had  stood  alone,  there  would  have 
been,  under  the  authorities,  no  doubt  of  the  creation  of  a  trust;  so,  if  the  other 
yrards  bad  stood  alone,  there  would  have  been  no  doubt  as  to  the  construction ; 
the  difficulty  is  how  to  reconcile  the  two.  The  petition  must  stand  over  that 
the  Attorney-Greneral  may  be  served. 

February  27. 

Twisswcid  Maule^  for  the  Attorney-General,  contended  that  the  schedule  to 
the  will  in  which  the  testator  gave  a  list  of  his  legacies,  and  subdivided  the 
i,0(NMl  legacy  given  to  his  wife,  in  the  way  he  had  by  his  will  recommended 
her  to  distriliute  it,  was  conclusive  as  to  his  intention  to  impose  a  trust  upon 
her.  That  schedule  had  been  proved  with  the  will,  and  was  to  be  read  as  part 
of  it. 

The  LORD  CHANCELLOR.— I  want  to  know  how  vou  interpret  the 
win.  ' 

Twit$, — The  question  is,  to  what  the  words  "  appropriated  as  she  pleases,^ 
refer?  If  the  words  were  only  used  for  amplifying  an  absolute  gift,  they 
amounted  to  nothing.  {Wood  v.  Co.r,  1  Keen,  317,  and  2  M.  &  C.  684  ;(a) 
1  Jannan,  834.) 

The  LORD  CHANCELLOR.— In  all  those  cases  where  words  of  recom- 
meadation  are  used  and  interpreted  into  a  trust,  you  are,  in  general,  running 
counter  to  the  intention  of  the  testator.  Here,  the  testator  says,  1  leave  you  to 
appropriate  the  legacy  as  you  please,  but  I  recommend  you  to  do  so  and  so. 
The  word  "  recommend,'''*  standing  by  itself,  must  be  interpreted  to  create  a 
trust. 

Twiss. — Are  the  other  words  sufficient  to  qualify  the  strictness  of  the  word 
recommend?     {Horwood  v.  Westy  1  Sim.  &  Stu.  ^387.)  (ft) 

The  LORD  CHANCELLOR.— Here  the  testator  had  already  given  all 
his  property  to  his  wife  for  life  ;  then  he  directed  that  she  may  dispose  of  part 
of  it  at  ner  death,  but  recommends  her  to  do  so  and  so.  She  had  already  taken, 
uoder  a  gift  for  life ;  but  afterwards  he  gives  it  to  her  for  her  own  use,  and 
recommends  her  as  to  the  disposal  of  it  after  her  death. 

Twiss.—Tibbiis  v.  Tibhits  (19  Vesey,  656).  (c) 

The  LORD  CHANCELLOR.— Though  the  gift  gives  her  the  disposal 
of  the  legacy,  and  at  the  very  time  he  gives  a  recommendation  as  to  its  ulti- 
mate disposal,  he  allows  her  to  do  as  she  likes,  must  not  the  whole  be  taken 
together? 

(a)  Wood  T.  Cox  (I  Kern,  317  ;  2  Myl.  &  Cnifg,  1823.  Sir  John  Leach,  V.C.— The  tentator  pive  to  hi» 

684).   Angiut,  1837.  Lord  Cottenham,  C. — A  tea-  wife  all  bi»  personal  estate,  relying  that  if  she  should 

litrix  br  ber  will  beqneathed  all  her  personal  estate  marry  again  she  would  secure  whatever  she  should 

toC.  fniom  the  appointed  one  of  her  executors,  for  possess  under  his  will,  for  her  separate  use  ;  and  he 

Us  own  use  and  benefit  for  ever,  trusting  and  wholly  recommended  her  to  give  by  her  will  what  she  shooJd 

;  in  his  honour  that  he  would  act  in  strict  die  possessed  of  under  hii  will  to  certain  persona  be 


oaforoiTty  with  her  wishes.  Afterwards,  on  the  same  named;  and  it  was  held  that  the  wife's  executor 

dtr,  she  ezeeuted  a  testamentary  paper,  which  eon-  was  a  trustee  for  the.  persons  named,  of  the  whole 

tiuied  a  list  of  a  nomber  of  persons  by  name,  and  property  possessed  by  her  under  the  will. 
•aumg  otberi  the  name  of  the  person  who  was  her         {c\  Tibbits  t.  Tibbits  (19  Ves.  C56).    Not.  1816. 

isle  next  of  kin,  with  the  several  snms  to  be  given  Lord  Eldon,  C. — The  tesUtor  devised  to  bis  son 

to  tbeoi  rrapectively,  and  eondnded  with  a  dedara*  certain    estates,   and    recommended    his   son    to 

tioB  that  each  was  the  testatrix's  wish.    It  was  continue  his  cousins  James  T.  and  Richard  J.  in 

hsM,  upon  appeal,  that  C  took  the  personal  estate  the  occupation  of  their  respective  farms  in  the  county 

for  Us  own  use  absohitely,  subject  only  to  the  pay*  of  Warwick,  as  heretofore,  so  long  as  they  continue 

Mat  of  tiM  kgaeict  spedfted  in  the  testamentary  to  manage  the  same  in  a  husbandlitce  manner,  aad 

■per.  **  to  duly  pay  their  rents."    This  was  held  to  be  a 

(fr)  Horwood  ▼.  ITeil  (1  Sin.  &  Star  387).  May,  trust  for  the  couilns,  who  had  been  tenants-at-wHL 


noo  REAL  PROPEBTY  AND  CONVEYANCING  CASES. 

BagahatCy  in  reply. — The  schedule  now  relied  on  had  not  been  referred  to  ia 
the  Court  below.  It  had  been  signed  several  months  subsequently  to  the  date 
of  the  will. 

The  LORD  CHANCELLOR.— I  consider  that,  under  the  head  of  lega- 
cies, he  placed  the  4,000/.  to  the  widow,  and  other  legacies  in  the  same  column, 
and  then  in  an  opposite  column,  he  suggests  a  subdivision. 

Bagshaw. — Meredith  v.  Heneage  (supri)  is,  in  substance,  the  same  as  this 
case. 

The  LORD  CHANCELLOR.— I  have  this  holograph  will,  and  it  is 
remarkable  that  in  words  ^'jewels,  trinkets,  &c.,  may  be  finally  appropriated 
as  she  pleases,'^  there  is  a  mark  under  finally :  when  he  comes,  however,  to 
the  word  recommend,  there  are  two  marks  under  it.  What  does  he  mean  by 
that? 

Bagshaw  read  part  of  Lord  Eldon'^s  judgment  in  Merediih  v.  Heneqge 
ieupra). 

The  LORD  CHANCELLOR.— Unless  I  am  absolutely  governed  by  some 
case,  it  is  difficult  to  hold  this  a  trust.  I  think  the  words  **  unfettered  and 
unlimited,'*  in  the  case  of  Meredith  v.  Heneage,  equivalent  to  ^'  to  be  i^ipio- 
priated  as  she  pleases '''  in  this  case. 

Bagshaw. — The  testator  did  not  mean  to  confine  his  wife's  power  of  dis- 
posal ;  to  hold  this  a  trust,  the  Court  must  strike  out  the  words  ^^  to  be  af^xo- 
priated  as  she  pleases.'^  He  read  part  of  Lord  Cottenham'^s  judgment  in  JCni^ 
ir.  Bottghton. 

The  LORD  CHANCELLOR.— I  have  had,  from  the  first,  a  strong  im- 
pression adverse  to  the  claim  of  the  Crown.  This  testator,  in  substance,  says: 
**  I  give  to  my  wife  4,000/.  to  do  with  it  as  she  pleases ;"'  and  then  adds,  "  I 
recommend  her  to  do  so  and  so.^  The  only  way  to  reconcile  these  apparentlj 
inconsistent  passages,  is  to  hold  that  he  gave  the  legacy  to  her  to  dispose  of  it 
^afl  she  pleased ;  and  that  the  superadded  recommendation  was  a  suggestion  only, 
and  not  intended  to  be  a  binding  trust.  If  that  was  a  recommendation,  and 
nothing  more,  leaving  it  to  her  discretion  to  follow  it  or  not,  then  the  wh<de  will 
can  be  reconciled.  I  cannot  distinguish  this  case  in  principle  from  that  of 
Meredith  v.  Heneage^  the  words  ^^  unfettered  and  unlimited,^  used  in  that 
will,  being  equivalent  to  the  words  "  to  be  appropriated  as  she  pleases"  in  the 
present  case. 

The  Lord  Chief  Baron  Alexander  held,  in  that  case,  that  there  was  no  preca- 
tory trust,  and  that  decision  was  affirmed  by  the  House  of  Lords.  I  think  I 
am  bound  by  that  case.  The  attention  of  the  Vice- Chancellor  does  not  appear 
to  have  been  drawn  very  closely  to  the  words  of  the  will,  and  to  its  near  resem- 
blance to  the  will  in  Meredith  v.  Heneage.  The  case  of  Malin  v.  Keighkf 
does  not  apply.  I  think  the  schedule  does  not  afiect  the  question ;  for,  on 
looking  at  the  will  itself,  I  find  the  mode  in  which  it  is  stated  is,  that  the  lega- 
cies are  set  forth  in  one  column,  and  the  subdivision  recommended  by  the-inll 
appears  in  another  column.  The  only  point  of  difficulty  I  feel  is,  that  the  Vice- 
Chancellor  put  a  different  construction  on  the  will ;  I  must,  however,  act  upon 
my  own  opinion,  and,  therefore,  I  declare  that  no  legacy  duty  is  payable  on 
this  sum  of  4,000/.  given  by  the  testator  to  his  wife. 

It  is  true,  that  the  authorities  have  settled  that  the  word  <^  recommend,^  in 
a  will,  when  uncontrolled  by  the  context,  creates  a  trust ;  but  the  sound  prin- 
ciple  is  not  to  extend  that  doctrine,  which  has  been  pressed  to  its  full  extent, 
'and  often  defeats  the  intention  of  the  testator. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

January  \Z  and  31,  1846. 
Eablt  v.  BsNBOw.(a) 

WiU-^ConMimetUm — Wwd»  «*  may  be  bom  " — D&uble  legacy. 

A  teiUitor,  hy  a  eodieil  to  hit  wUl^  gave  legaciet  qf  500/.  each  to  four  (naming  them)  of  the  grand' 
ehiidrem  ^one  of  kit  brothere,  and  then  proceeded  atfollowi :  '*  Item^  I  direct  my  executor*  to  pay 
by  and  out  qf  my  personal  estate  excluMiveiy,  the  sum  of  500/.  apiece  to  each  child  that  may  be 
bom  to  either  of  the  chiidren  qf  either  of  my  brother*,  lawfully  begotten,  to  be  paid  to  each  qf  them 
oikhiaor  her  attaining  the  age  of  twenty-one  years,  without  benefit  qf  survivorship."  At  the  date 
of  the  eodieil,  and  of  the  testator^ s  death,  there  were  other  grandchildren  of  the  testator* s  brothers 
bemdee  the  plainiiffs,  and  also  various  children  of  the  testator's  brothers,  and  the  testator  was 
smvived  by  one  at  least  qfhis  brothers:  Held,  that  the  four  grandchildren  who  were  named  in  the 
codicil  were  not  entitled  to  double  legacies. 

WILLIAM  TOWNSEND  made  his  will,  dated  the  30th  March,  18«7, 
and  two  codicils  thereto,  dated  respectively  the  14th  of  November,  1827, 
and  the  10th  of  March,  18S2.  In  the  second  codicil  the  testator  bequeathed 
certaio  l^acies  in  the  following  terms :  ^*  Item-  I  give  and  bequeath  to  Edward, 
tlie  soo  of  John  and  Alice  Early,  of  Newland,  in  the  parish  of  Coggs,  in  the 
county  of  Oxford,  blanket  manufacturer,  the  sum  of  500/.  for  his  own  use  and 
benefit.  Also  I  give  and  bequeath  to  Alice,  the  daughter  of  the  said  John  and  Alice 
Early,  the  sum  of  500/.  for  her  own  use  and  benefit.  Also  I  give  and  bequeath 
to  Mary,  the  daughter  of  the  said  John  and  Alice  Early,  the  sum  of  500/.  for 
ber  own  use  and  benefit.  Also  I  give  and  bequeath  to  Sarah,  the  daughter  of 
the  said  John  and  Alice  Early,  the  sum  of  500/.  for  her  own  use  and  benefit." 
-^"  Item,  I  direct  my  executors  to  pay,  by  and  out  of  my  personal  estate  exclu- 
ritdy,  the  sum  of  500/.  apiece  to  each  child  that  may  be  horn  to  either  of  the 
dnldren  of  either  of  my  brothers,  lawfully  begotten ;  to  be  paid  to  each  of  them  on 
his  or  her  attaining  the  age  of  twenty-one  years,  without  benefit  of  survivorship.*** 
The  testator  died  on  the  10th  of  March,  183j^,  the  same  day  on  which  the  second 
codicil  was  dated.  The  plaintiffs  in  this  suit  were  Alice,  'Edward,  Sarah,  and 
Mary  Early,  the  four  legatees  before  mentioned,  and  who  were  also,  together 
with  their  elder  brother,  William  Townsend  Early,  the  children  of  a  child  of 
the  testator^s  brother,  Henry  Townsend,  Alice  Early  their  mother  being  Henry 
Townsend'^s  daughter.  The  plaintiff,  Alice  Early,  attained  her  age  of  twenty- 
one  years  on  the  14th  of  February,  1844,  but  the  other  plaintiffs  were  infants. 
The  bill  was  filed  against  the  trustees  and  executors  of  the  will,  and  asserted  the 
right  of  each  of  the  plaintiffs  to  a  legacy  of  500/.  on  attaining  the  age  of  twenty- 
cme  years,  in  addition  to  the  legacies  of  500/.  given  to  them  by  name,  and  prayed 
that  the  rights  of  the  plaintiffs  might  be  ascertained,  and  an  account  taken  of 
what  was  due  to  them  respectively  in  respect  of  the  said  several  legacies,  &c. 

Parry  and  Bevir,  for  tne  plaintiffs,  contended  that  the  words  "  that  may  be 
hoTD,^  used  in  the  second  part  of  the  codicil,  comprised  children  bom  at  the 
date  of  the  codicil,  as  well  as  those  who  might  be  Iwm  afterwards  during  the 
testator's  lifetime.  In  Cook  v.  Cook  (2  Vem.  545),  the  Lord  Keeper  said,  "  the 
vords  begotten,  and  to  be  begotten,  are  the  same,  as  well  upon  construction  of 
^nOs  as  settlements.''  In  Hewet  v.  Ireland  (1  P.  Wms.  426),  the  words  "  to 
be  begotten,^  were  held  to  apply  to  a  child  then  in  existence. 

Tte  Vice-Chancellob. — The  word  "  may*'  alone  is  stronger  for  the  plaintiff 
than  the  words  "  to  be." 

(a)  Reported  bj  G.  S.  Allkutt,  Eaq.,  Barriiter-at-law. 
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Parry, — But  in  the  case  of  Hewet  t.  Ireiandj  the  tams  in  the  deed,  upon 
which  a  construction  was  put,  were  ^  shall  be  begocteo,'*  and  they  were  con« 
strued  to  refer  to  a  child  which  had  been  bom.  In  Doe  t.  HaUeit\l  M.  &  S. 
124)  also,  it  was  held  that  the  words  ^  children  to  be  b^otten,  or  to  be  bom,^ 
must  be  considered  to  include  thoee  alreadj  bom,  as  well  zs  those  to  be  after- 
wards bom.  The  gift,  however,  to  the  after-bom  children  must  be  limited  to 
those  bom  in  tlie  testator^s  lifetime,  as  was  decided  upoo  this  codicil  in  Siorrs 
T.  Benbmc  (2  Mjl.  &  Keen,  46).  The  gift  of  a  dooble  I^acj  b  not  unreason- 
able in  this  case.  The  testator  had  general  objects  of  his  bounty,  arising  from 
their  relatiooship  to  him,  and  there  were  also  special  objects  of  his  bount  y^  whom 
be  names,  and  in  both  classes  the  plaintiffs  are.  The  following  cases  were  also 
cited  on  behalf  of  the  plaintiff:  Wruy  t.  FMd  (2  Russ.  9ST) ;  (a)  Hoaley  v. 
HaUan  (1  Bro.  Ch.  Ca.  890,  n  ) ;  (6)  and  Curry  r.  PUe  (2  Bro.  Ck  Ca.  225).  (c) 

Teed  and  Shehbeore,  for  the  defendants. — ^I'be  natural  meaning  of  the  words 
«*  may  be,*^  is,  *«  may  be  hereafter.*^  The  cases  cited  br  the  plaintiff  differed 
firom  the  present  in  this  particular,  that  if  a  difierent  construction  had  been 
given  there,  the  claimants  would  hare  been  excluded  altogether. 

Parryy  in  reply. 

Jofiuary  81. 

The  VicE-CuAXCELLoa. — The  plaintiffs  in  this  suit  ai^  the  grandchildren 
of  a  brother  of  William  Townseod,  the  testator  in  the  cause ;  the  object  of 
which  is  to  obtain  certain  benefits  claimed  under  the  codicil.  It  is  admitted 
that  the  plaintiffs  are  four  of  the  persons  named  as  legatees  in  the  following 
passage  contained  in  the  codicil :  ^  Hem.  I  give  and  bequeath  to  Edward,  the 
son  of  John  and  Alice  Early,  of  Xewland,  in  the  parish  of  Coggs,  in  the  county 
of  Oxford,  blanket  manufacturer,  the  sum  of  500/.  for  his  own  use  and  benefit. 
Also  I  give  and  bequeath  to  Alice^  the  daughter  of  the  said  John  and  Alice 
Early,  the  sum  of  500/.  for  her  own  use  and  benefit.  Also  I  give  and  bequeath 
to  Mary,  the  daughter  of  the  said  John  and  Alice  Early,  the  sum  of  500/.  for 
her  own  use  and  benefit.  Also  1  give  and  bequeath  to  Sarah,  the  daughter  of 
the  said  John  and  Alice  Early,  the  sum  of  50QL  for  her  own  use  and  benefit^ 
As  to  these  legacies,  they  were  plainly  given  to  the  plaintiffs.  There  does  not 
appear  to  have  been  any  dispute  about  them,  except  as  to  the  interest ;  and  that 
question  has  been  disposed  of.  They  assert,  however,  that  a  dause  in  the 
codicil  immediately  following  the  passage  which  I  have  read,  makes  in  their 
&vour,  absolutely  with  regard  to  one  of  them,  and  abscJutely  or  contingently 
with  regard  to  the  others,  as  a  further  and  additional  bequest.  This  claim  the 
defendants  resist.  The  clause  runs  thus :  "  Hem.  I  direct  my  executors  to  pay, 
by  and  out  of  my  personal  estate  exclusively,  the  sum  of  500/.  apiece  to  each 
rnild  that  may  be  bom  to  either  of  the  diildren  of  either  of  my  brothers,  law. 

(«)  Wrayr.  Field,  1826.     Lord  Eldou.— A  testm.  mot  a  svbititstiMi  for  ^e  kgKy  of  4,0001.  and  that 

tor  l»j  his  nfll  beqnemtked  4,0001.  in  trvst,  after  th»  R.  «as  eatiUed  to  bolk  le^pMies. 

.^eath  or  Us  darter  Caroliae,  who  was    thea  {h)  Lord  Thariov,  in  MidftM  t.  ITorrma  (1  Bro. 

vamarried,  for  her  children,    to    be  paid  if  the  Cha.Ca.  389),  refferriag  to  Hmlejf  t.  Hatim^  said, 

.chUdrea   were  under  31    and   aanarried   at  her  *'  TW  rale  ttiere  bud  dowa  acc»s  to  be  this,  that 

death,  to  aaeh  of  them  as  were  sons,  at  their  ages  of  where  a  testator  |:ivcs  a  Irgacr  bj  a  codicil  as  wdl 

-21,  or  sooner,  if  the  trvstccs  shoald  thiak  fit,  and  as  l^  a  wiU,  whether  it  be  more,  leas,  or  cqaal,  o 

to  swh  of  them  as  were  daaghteis,  at  their  ayes  of  the  saae  persoa  who  is  a  kgatee  ia  the  wiQ,  tftak- 

-31  years,  or  da^s  of  carriage;  bat  if  after  Caroline's  ii^  tumpSeiier,  it  is  an  accanialation ;  and  It  is  ia- 

deecase  the  children  shoold  all  ae  ander  31  and  an-  caaabent  apon  the  ezecntor  to  prodnee  cvideacato 

BMrried,  then  in  traat  for  Caroiiae'a  next  of  kin  in 

lity.    Caroliae  anrried,  and  «Bed,leaYiBt 


the  contrary,  if  he  coatests  sneh  aecnaaalatioa ;  oa 
the  other  hand,  the  rak  of  cxdoaioa  has  rone  apoa 


neapoa 
R.  her  oaly  son,  an  in£uit.  After  her  death,  the  ircry  slight  groaiads,  neeocdiag  to  former  aatba- 
testator,  by  a  codicil,  beqocathed  to  his  grMdsonR.     rittes.** 


6,0001.  payable  when  he  shoaldattaia  the  a^  of  31         {e)  Cmrry  y,  POe.    9th  Jaly,  1 787.~A  larger  le- 

yeart,  and  directed  hia  czecntora  to  expend  any  aaaa  gacy  bein|^  giren  after  a  less,  to  the  saaM  kgstae, 

nfltexcee£ng2S0l.  a  year  in  the  aaalntenanee  and  in  the  aMBS  will,  the  legate*  decreed  to  take  both. 
HNcrtioaofB,  Held  that  the  legacy  if  MOOl.  was 
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fully  begotten,  to  be  paid  to  each  of  them  oti  his  or  her  attaining  the  age  of 
tirenty-one  years,  without  benefit  of  survivorship.''  The  contest  of  which  I 
have  now  to  dispose  is,  whether  under  this  clause  the  plaintiffs,  or  either  of 
them,  can  rightfully  claim  any  thing  more.  It  was  admitted  at  the  bar,  that 
when  the  codicil  was  made,  and  at  the  testator's  death,  there  were  to  his  know- 
ledge  living  several  grandchildren  of  brothers  of  the  testator,  besides  the  plain- 
tiffs ;  and  also  various  children  of  brothers  of  the  testator,  and  that  the  testator 
▼as  survived  by  one  at  least  of  his  brothers.  The  questions  to  be  considered,  I 
think,  are, — 1st.  Whether  the  clause  is  wholly  void  ?  2ndly.  What  is  the 
meaning  of  the  clause  considered  by  itself  and  construed  popularly  as  well  as 
correctly,  and  not  according  to  rules  merely  technical  ?  Srdly.  What  is  the 
legal  construction  of  the  clause  considered  by  itself  as  a  provision  relating  to  the 
distribution  of  the  property  included  in  the  will  ?  4thly.  Whether  in  either 
Tiew  the  context  is  capable  of  aflTecting,  or  does  affect,  the  clause  in  question  ? 
Ahly.  Whether  in  eitner  view  collateral  circumstances  are  capable  of  affecting, 
and  do  affect  it  ?  1  he  consideration  of  the  first  of  these  questions  I  will,  for  a 
tme,  postpone.  The  second  seems  to  be  free  from  difficulty.  The  plaintiffs' 
ooansel  seem  to  be  of  opinion,  as  I  am,  that  the  word  "  may''  was  used  in  the 
sense, or  one  of  the  senses,  of  the  word  "shall."  The  word  "may"  is  often, 
aod  with  correctness,  used  with  reference  to  the  future.  If  a  man  speaks  of  the 
obi'Idren  that  his  brothers'  children  may  have,  the  expression  is  one  of  possible  re- 
ference either  to  the  present  or  the  future.  But  if  when  he  has  spoken  of  children 
or  grandchildren,  he  speaks  of  other  children  that  may  be  bom,  he  speaks 
ajnmst  the  rules,  forms,  and  idioms  of  the  English  language,  if  he  incluaes  in 
Ins  meaning  children  or  grandchildren  who  are  already  m  existence,  or  persons 
vbom  he  has  already  named.   I  have  not  forgotten  the  expression,  "  lawfully  be- 

Sten," — ^the  testator,  I  am  aware,  has  not  said,  to  be  lawfully  begotten  ;  but 
expression  occurring  where  it  does,  and  as  it  does,  whether  referring  to  his 
brothers  or  to  their  children,  or  to  the  children  of  their  children,  which  may  be 
doubtful,  I  consider  and  understand  to  have  been  intended  only  (whether  neces- 
sarily or  unnecessarily)  to  indicate  legitimacy,  that  is,  to  have  been  used  to  de- 
8ig;nate,  not  the  time  of  the  commencement  of  the  existence  of  any  person,  but  a 
social  or  civil  state  merely.  Nor,  I  apprehend,  is  the  phrase,  if  understood  in 
that  sense,  otherwise  than  in  conformity  with  the  popular  and  ordinary  habits 
or  modes  of  speech,  to  whomsoever  applied.  The  second  question,  therefore,  as 
far  as  it  goes,  must,  I  apprehend,  be  answered  in  the  defendant's  favour.  The 
third  question  is  one  to  which  the  answer  is  less  obvious,  and  less  easy.  It  has 
very  long  been  settled,  in  point  of  technical  interpretation  and  legal  construction, 
that  a  gift  to  A  and  the  heirs  of  his  body  lawfully  begotten,  or  a  gift  to  A  and 
his  heirs  lawfully  to  he  begotten,  means  neither  more  nor  less  than  a  gift  to  A 
and  the  heirs  of  nis  body ;  at  least  if  there  be  neither  explanatory  context  nor  ex- 
planatory circumstances  admissible.  There,  however,  the  word  "  heirs''  means, 
not  children,  but  is  used  as  a  word  of  limitation,  which  not  giving  during  the 
life  of  A  any  present  estate  or  interest  to  any  other  person  than  A,  is  of  necessity 
auflBdently  comprehensive  to  include  the  issue  of  A  that  may  be  bom  a  thousand 
years  after  his  death.  In  HibMethwaite  v.  Cartwrightj  I^ord  Talbot  said,  that 
this  was  to  prevent  the  great  confusion  that  would  otherwise  be  caused  by  letting 
in  the  younger  before  the  elder.  In  Lomaw  v.  Hoknden^  Lord  Hardwicke 
said,  the  words  **to  be  batten''  had  the  same  meaning  as  the  word  "  begotten.'* 
So  the  Lord  Keeper,  in  Cook  v.  Cook.  Nor  do  these  observations  appear  to 
have  been  controverted  if  they  related  to  cases  of  descent.  In  Hewet  v.  Ireland 
Ae  question  arose  upon  words  contained  in  a  deed.  The  Lord  Chancellor  may 
have  been  tbouffht  to  have  proceeded  upon  an  interpretation  which  the  whole  oi 
the  instniaieDt  Defore  him  appeared  to  require,  and  not  upon  any  universal  rule 
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ai  to  any  particular  phrases  in  it.     The  cases  he  refers  to^  or  seems  to  refers  to, 
by  way  ot  illustration  or  analogy.    Adverthig  to  the  life  estate,  Lord  Macclea* 
field  seems  to  have  thought  ^^  shall  be  b^rotten^  was  to  be  construed  ^*  shall 
have  been  begotten.^     If  so,  that  was  sufficient  for  the  decision  of  the  case. 
Such  a  ground  as  that  afforded  there  by  the  wife^s  life  interest,  for  reading  ^*  be^ 
*^  have  b«en,**  is  not  afforded  in  the  present  instance.     I  have  obtained  a  copy 
of  the  decree  from  the  Registrar''s  office,  and  the  mandatonry  part  of  it  commences 
thus :  ^'  His  Lordship  declared  as  to  the  question  arising  upon  the  said  deed  of 
the  5th  of  November,  1690,  whether  a  daughter  of  the  said  William  Sturges 
and  Christiana  hib  wife,  who  was  then  born,  was  intended  to  be  provided  for 
thereby  or  not ;  that  he  was  of  opinion  that  the  daughter  who  was  then  bom^ 
and  was  very  young,  and  could  not  have  offended,  was  intended  to  be  provided 
for  by  the  said  deed,  and  upon  the  death  of  the  said  William  Sturges  and  Chris- 
tiana his  wife  she  became  entitled  to  the  said  600/.,'*  and  so  on.     The  deed 
appears  to  have  been  stated  differently  in  different  parts  of  the  pleadings,  but 
probably  Lord  Macclesfield  read  the  instrument  itself.     A  literal  construction 
m  such  a  case  as  Hewet  v.  Ireland,  and  in  many  others,  of  the  words  <^  shall 
be  begotten,''  or  "to  be  begotten,"  might  exclude  children  bom  several  months 
after  ihe  date  and  execution  of  the  instrument  containing  the  words,  then  in  ex- 
istence in  the  womb,  though  that  existence  might  not  at  the  time  be  known  or 
suspected,  and  would  tend  to  the  introduction  of  a  kind  of  evidence  not  of  a 
most  satisfactory  description,  to  the  admission  of  which  Courts  do  not  without 
absolute  necessity  submit.     A  birth  is  generally  a  manifest  fact,  involved  in  no 
obscurity  or  mystery.     To  what  extent  a  discussion  upon  the  question  of  the 
time  of  gestation  might  lead,  conformably  with  cases  and  publications  on  the 
subject,  it  is  not  easy  to  say,  and  such  a  discussion  does  not  need  to  be  intro- 
duced, lior  can  it  be  wanted  m  the  absence  of  any  inclination  to  increase  the  num- 
ber of  cases  on  the  subject.    In  the  will  which  was  the  subject  of  the  remarkable 
case  of  Wilkinson  v.  Adam,  the  words  "  children  that  I  may  have,"  described 
by  Lord  Eldon  as  an  expression  obviously  future,  were  upon  the  whole  case 
held  by  him  to  have  been  meant  to  descrifaie  persons  at  the  date  of  the  will  in 
existence  and  born.    That  was  a  very  particular  case,  and  Lord  Eldon,  I  appre- 
hend, proceeded  upon  the  especial  grounds  before  him,  and  not  upon  any  general 
rule  of  construction  applicable  to  such  words.     And  so,  as  I  conceive,  did  the 
three  learned  judges,  whose  ;issistance  Lord  Eldon  had  on  that  occasion,  in 
arriving  at  the  conclusion  stated  by  them.     The  words  construed  in  3oe  v. 
Hallett,  contained  this  devise :  ^^  And  immediately  after  the  decease  of  the  said 
William  Head,  to  the  use  of  the  first,  second,  third,  and  of  ail  and  every  the 
other  sons  and  son  of  the  body  of  the  said  William  Head,  lawfully  to  be  begotten, 
one  after  the  other,  according  to  their  priority  of  birth,  and  the  heirs  male  of  the 
body  of  such  first  and  6ther  sons  respectively  issuing ;  and  for  default  of  such 
issue,  to  the  use  of  the  first,  second,  and  of  all  and  every  other  son  and  sons  of 
the  said  Sir  Thomas  Head,  lawfully  to  be  begotten,  according  to  priority  of 
birth,  and  the  heirs  male  of  the  body  of  such  first  and  other  sons  respectively 
itsuin^.**^    The  question  was,  whether  Walter  James  Head  was  entitled  as  a  de- 
visee m  tail  b3rpurchase,  under  those  words ;  Walter  James  Head  having  been 
the  son  of  Sir  Thomas  Head,  was  bom  before  the  date  of  the  will,  and  known 
to  the  testator  when  the  will  was  made.     It  was  contended  that  the  words  *^  to 
be  begotten,''  and,  in  another  part  of  the  will,  the  words  •*  hereafter  to  be  bom,'* 
precluded  Walter  James  Head  from  claiming,  and  shewed  that  he  was  not  in* 
tended  by  the  will  to  take«     The  distinguisl^  judges  who  decided  that  case 
hdd  he  was  entitled  by  the  will  to  take — a  strong,  decision,  perhaps,  but  cer*- 
tainly  one  entitled  to  very  great  consideration  and  attentioo.     Their  lordships' 
vggmti  to  have  thought^  that  the  words  <<  to  be  begott^i,^  geBecally,  not  umveiM 
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salljy  must  be  construed  as  intended  to  refer  to  the  line  merely,  and  not  to  the 
time  of  procreation,  unless  the  context  duly  in  evidence  established  a  different 
intention  properly  attributable  to  them;  but  that  by  such  a  context,  and  by  such 
drcumstancei,  a  different  intention  might  effectually  be  shewn  to  be  estabushed. 
The  words  **  hereafter  to  be  born,"  notwithstanding  their  position  in  the  will 
and  the  purpose  for  which  they  were  used,  seem  to  have  been  difficult  to  deal 
with,  but  were  deemed  insufficient  to  affect  that  construction  of  the  words  ^^  to 
be  begotten,'^  which  without  them  was  held  to  be  right.  There  are  obviously 
very  striking  and  material  differences  between  the  disposition  upon  which  I  have 
to  decide  in  the  present  instance,  on  the  one  hand,  and  each  of  the  instruments 
construed  in  Hewet  v.  freland^  Wilkinson  v.  Adam^  and  Doe  v.  HaUettj  on 
the  other.  Nor  am  I  without  much  doubt  whether,  assuming  the  absence  of 
an  explanatory  context,  and  the  absence  of  explanatory  circumstances,  it 
is  rendered  necessary  by  principle  or  precedents  to  answer  the  third 
<|uestion  differently  from  the  second.  Assuming,  however,  that  the  third 
Qoestion  ought  to  be  answered  differently  from  the  second,  and  therefore 
nrouFably  to  the  plaintiffs,  both  reason  and  authority,  I  apprehend,  support 
Ae  proposition  that  the  defendants  ore  entitled  to  ask  the  Court  to  read 
and  eonsider  the  whole  of  the  instrument  in  which  the  clause  stands,  and,  in 
leading  and  considering  it,  to  bear  in  mind  the  state  and  condition  of  the  testa- 
iDf^s  family  at  the  time  when  he  made  the  codicil  he  knew  it  to  be,  and  if  the 
result  of  so  reading  and  considering  the  whole  document,  with  that  recollection, 
is  to  convince  the  Court,  from  its  context,  that  the  testator  intended  to  use  the 
words  in  their  ordinary  and  popular  sense,  and  not  in  their  legal  and  technical 
sense,  as  distinguished  from  their  ordinary  and  popular  sense,  to  give  effect  to 
that  conviction  by  deciding  accordingly.  I  have  read  and  considered  the  whole 
codicil  with  that  recollection  that  has  been  mentioned,  and  the  result  is,  that  I 
am  of  opinion,  from  the  context  of  the  documents,  that  the  testator  did  not 
intend  by  the  clause  in  question  to  benefit  the  plaintiffs,  or  either  of  them,  con- 
tingently or  absolutely — an  interpretation  agreeing,  as  I  have  said,  with  the 
onunary  and  popular  sense  of  the  language  used  by  him.  I  have  said  nothing 
of  the  codicil  relating  to  the  wife's  estate,  or  of  the  will.  I  am  of  opinion  that  it 
is  not  material  to  either  party  whether  these  two  documents,  or  either  of  them, 
be  or  be  not,  for  the  present  purpose,  taken  into  consideration.  Beyond  what  I 
have  stated,  I  am  not  aware  that  there  are  any  collateral  circumstances  capable 
of  being  used  in  evidence  which  can  be  material.  After  what  has  been  said, 
it  cannot  be  of  importance  to  refer  to  the  first  question,  but  with  regard  to  it,  I 
may  tay  that,  supposing  the  word  "  may*"  to  be  read  **  shall,""  and  to  be  read  so 
in  an  unrestrictea  sense,  it  would  be,  according  to  the  purport  of  the  clause, 
possible  for  persons  whose  existence,  and  the  existence  of  whose  parents,  com- 
menced after  the  testator's  death,  to  claim  legacies  under  it.  If  such  a  claim 
would  not  be  opposed  to  any  rule  of  law,  and  supposing  that  to  be  the 
true  intention,  it  may  possibly  be  argued  to  be  wholly  void.  Sir  John  Leach 
decided,  in  Storra  v.  Aenbow,  that  a  person  not  in  existence  at  the  testator's 
deatli,  could  not  claim  as  a  legatee  under  it,  but  if  he  dismissed  the  bill,  that 
dismissal  was  consistent  with  the  supposition  that  there  never  could  be  a  daim 
under  the  clause  by  any  person.  It  is  unnecessary  for  me  to  say  more ;  I  leave 
that  point  undecided,  as  far  as  I  am  concerned.  I  decide  only  this :  that  it 
fcamg  been,  as  all  men  must  agree,  competent  to  the  testator,  if  such  was  his 
pleunre,  to  leave  nothing  to  the  plaintiffs,  whether  giving  or  not  giving  any  thing 
to  aoch  granddiildren  of  his  brothers  who  might  be  vom  after  the  date  of  his 
codicil,  the  testator. has,  in  my  opinion,  effectually  abstained  from  exprmiog 
tnj  intention  in  favour  of  the  plaintiffs,  or  either  of  them,  beyond  the  gift  to 
them  by  name  of  tboae  Iqpcies,  their  right  to  which  -was  and  is  undisputed. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday^  January  17,  1846. 
Parkin  t?.  Knight,  (a) 

Wxll-^Cwaiructifm — VeMied  ettaie  tail, 

A  ietiator  gene  and  devUed  as/ollowt:  *'  I  give  and  bequeath  in  trust  to  my  brother  E,  the  remainder 
of  my  property t  of  whatsoever  kindf  to  assist  him  to  bring  up^  to  educate,  and  provide  for  the 
children  of  my  late  brother ^  that  is  to  say,  nephews  G,,  E.,  B.,  and  J,  When  my  youngest  nephew 
attains  the  age  qf  twenty -one  years,  it  is  my  will  that  all  my  property  be  equally  divided  amongst 
my  nephews,  or  their  lawful  issue,  share  and  share  alike,"  The  testator* s  nephew  E.  died  an 
it^ant,  unmarried,  and  without  ishue,  b^ore  his  brother  J.,  the  youngest  nephew  of  the  testator, 
attained  the  age  of  twenty- one :  Held,  that  E.,  the  testator* s  brother,  took  the  legal  estate  in  fee 
with  the  trust  attached,  and  that  the  surviving  nephew  E,  took  a  vested  estate  in  tail, 

THE  testator,  George  Parkin*  by  his  last  will  and  testament,  bearing  date 
the  6th  July,  18§7,  after  giving  several  legacies,  proceeded  in  the  ibllow- 
ing  manner: — "  I  give  and  bequeath  in  trust  to  my  dear  brother,  Ephraim 
Parkin,  the  remainder  of  my  property,  of  whatever  kind,  to  assist  him  to  bring 
up,  to  educate,  and  to  provide  for  the  children  of  my  late  brother,  James  Parkin ; 
that  is  to  say,  my  nephews,  Greorge  Parkin,  Ephraim  Parkin,  Benjamin  Parkin, 
and  James  Parkin.  When  my  youngest  nephew  attains  the  age  of  twenty-one 
years,  it  is  my  will,  that  all  my  property  be  equally  divided  amongst  my 
nephews  or  their  lawful  issue,  share  and  snare  alike ;  the  division,  however,  is 
not  to  take  place,  although  my  youngest  nephew  have  attained  the  age  of  twenty- 
one  years,  until  the  decease  of  my  beloved  wife,  Elizabeth  Parkin,  of  my  sister, 
Isabella  Parkin,  and  of  my  brother,  Ephraim  Parkin.  My  will  further  is,  that 
my  nephew  George  Parkin  shall  have  my  estate  at  Flass  Ravenstonedale,  West- 
moreland, exclusive  of  his  other  share,  at  the  death  of  his  mother,  Sarah  Parkin, 
or  for  other  causes  above  mentioned.  I  hereby  nominate,  constitute,  and  appoint 
my  beloved  wife,  Elizabeth  Parkin,  executrix,  and  my  dear  brother,  Ephraim 
Parkin,  executor  of  this  my  will,  and  jointly  to  have  power  to  sell  my  funded 
property,  and  to  invest  it  in  original  chief  rents  at  Manchester.**' 

The  testator  died  on  the  27th  March,  1831.  His  widow  survived  him  ten 
years,  and  died  in  March,  1841.  The  testator's  sister,  Isal>ella  Parkin,  died 
m  January,  1843,  and  his  brother,  Ephraim  Parkin,  died  in  May,  1835.  All 
the  four  nephews  of  the  testator  likewise  survived  him ;  of  whom  George,  the 
eldest,  was  nis  heir-at-law ;  Ephraim,  another  of  the  nephews,  died  an  infant  and 
unmarried  in  the  year  1833.  The  other  three,  namely,  George,  Benjamin, 
and  James,  were  now  all  of  age,  the  youngest  having  attained  his  age  in  June, 
1845 ;  but  there  was  not  any  issue  of  either  of  the  nephews.  The  testator'^s 
property  consisted  both  of  real  and  personal  estates.  This  cause  being  put  down 
lor  further  directions,  the  only  question  to  be  discussed  was  in  reference  to  the 
share  of  Ephraim  Parkin,  the  nephew,  who  died  before  the  testator*s  youngest 
nephew  attained  twenty-one,  which  was,  whether  the  estate  of  the  nephews 
under  the  will  was  contingent  upon  their,  or  their  issue,  being  alive  when  the 
youngest  attained  twenty-ope,  and  whether,  under  the  circumstances  that  bad 
happened,  namely,  Ephraim,  the  before-named  nephew,  having  died  before  that 
period,  and  without  issue,  the  estate  was  to  be  equally  divided  between  the 
three  surviving  nephews,  or  Ephraim*8  share  in  the  realty  to  go  to  his  brother 
George  as  his  neir-4it-law,  and  his  interest  in  the  personalty  to  go  to  his  personal 
representatives. 

(a)  Reported  by  G.  GoLDtMiTB,  Esq.,  Btrriiter-at-lsir. 


PARKIN  «.  KNIGHT.  67 

Stuart  and  SimpsoHj  for  the  plaintifF. — ^The  testator's  nephew,  James  Parkin, 
coDtended  that  there  were  no  words  of  gift,  and  that  the  interest  in  the  nephews 
was  contingent.  Even  assuming  that  it  was  an  absolute  gift,  it  would  be 
necessary,  to  render  it  of  any  avail,  that  the  objects  should  be  living  when  the 

gi  was  to  take  effect.  Taking  it  to  be  a  gift  to  a  class,  the  party  must  be 
Dg  when  the  gift  is  to  take  effect.  That  by  reason  of  the  testator^s  having 
substituted  the  issue  of  the  party  for  the  party  himself,  shews  an  intention,  on 
the  part  of  the  testator,  that  lie  did  not  intend  his  nephews  to  take  any  portion, 
unless  he  was  living  when  the  gift  was  to  take  effect. 

S.  P.  WhitSy  for  the  defendant,  Benjamin  Parkin,  another  nephew  of  the 
testator,  and  in  the  same  interest  as  the  plaintiff. 

Uoydy  for  George  Parkin,  the  heir-at-law  of  the  testator,  and  also  of  his 
deceased  brother,  JSphraim  j?arkin,  argued  that  the  testator  having  directed  a 
division  to  be  made  among  his  nephews,  such  could  not  be  the  case,  unless>[a 
gift  was  presumed  to  the  same  persons,  and  that  such  a  direction  was  equivalent 
to  a  gift.  That  it  was  not  necessary,  whether  it  be  a  devise  of  real  estate  or 
beqiKst  of  personaltjr,  it  is  not  necessary  in  such  cases  that  the  party  should  be 
Unog  when  the  gift  is  to  take  effect,  since  all  the  decisions,  except  that  otBata- 
ford  ▼.  Eebbell  (3  Ves.  S62),  have  determined,  that  where  the  Court  sees  an 
inteoCioD  that  the  gift  shall  take  effect  at  a  particular  period,  and  the  intervening 
gift  has  been  an  exception  from  the  general  gift,  the  words  of  postponement, 
**when"  and  "if,***  are  not  to  postpone  the  vesting,  but  the  period  only  of 
eojoynient.  It  is  true,  that  if  the  party  intended  to  be  benefited  has  not  come 
into  e$se  before  the  gift  takes  effect,  he  cannot  take.  Moreover,  this  is  not 
a  gift  to  a  class,  but  to  certain  individuals,  named  by  the  testator,  who,  in  a 
subsequent  part  of  his  will,  instead  of  repeating  their  names,  describes  them  as 
a  class  for  the  sake  of  convenience  and  brevity  ;  and  the  rule  of  the  Court  is,, 
that  if  you  can  discover  words  which  import  a  gift,  the  Court  will  not  devest 
the  estate  so  vested,  unless  it  sees  reason  to  do  so.  Now  the  testator  speaks  only 
of  a  nephew  dying  before  the  gift  is  to  take  effect,  leaving  issue,  but  does  not 
contemplate  the  event  of  one  dying  before  the  gift  taking  place,  without  leaving 
issue,  this  being,  in  fact,  a  circumstance  not  contemplated  by  the  testator. 

Cases  dted :  Lane  v.  Goudge  (9  Ves.  2£5) ;  Devisme  v.  Mills  (1  Bro.  C.  C. 

17) ;  Barker  v.  Lea  (T.  &  K.  413). 

JToe,  for  the  personal  representative  of  Ephraim  Parkin. 

Roltf  for  another  party. 

Stuart^  in  reply.— This  is  an  executory  trust,  and  the  only  question  is  in 
vbose  flavour  it  is  to  be  executed.  The  words  ^^  or  to  their  lawful  issue ""  must 
be  read  as  words  of  substitution,  and  the  issue,  if  any,  must  have  taken  as  pur- 
chasers. In  WoToston's  case  (S  Rep.  19)>  there  were  no  words  of  substitution. 
The  jparties  are,  according  to  that  case,  to  be  ascertained  at  the  period  when  the 
gift  IS  to  take  effect  To  whom,  then,  must  the  conveyance  be  made  in  the  present 
case?  It  is  contended  by  my  client,  that  it  is  to  be  made  to  the'heir-at-law  of 
Ephraim  Parkin,  the  deceased  nephew ;  but  at  the  time  when  the  gift  is  to 
take^ect,  neither  Ephraim  nor  the  issue  of  Ephraim  was  alive.  There  is  one 
great  principle  of  construction  in  these  cases ;  that  is,  you  have  no  right  to  do 
^olence  to  the  words  of  the  testator.  Can  you,  therefore,  consistently  with 
this  rule,  construe  the  words  "  or  their  issue,**  as  if  they  were  "  and  their 
isioe  ?  **  If  so,  the  deceased  nephew  had  not  an  estate  tail,  and  there  exists  no 
person  under  him  who  has  a  right  to  call  for  a  conveyance;  the  surviving 
B^phews  are,  therefore,  entitled  to  the  whole,  share  and  snare  alike.  We  sub- 
W,  that  to  bold  the  issue  would  not  have  taken  as  purchasers  under  this 
^xmtory  trust  would  be  cknng  the  greatest  violence  to  the  testator^s  will. 
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The  ViGE-CHAVCELiaK.  — *  In  tins  case,  it  really  -appeon  to  ne  that  the 
legal  fee  on  the  real  estate,  not  including  the  estate  at  Flass  Rarenatooedale, 
wul  pass  by  the  words  of  the  will  in  fee-simple  to  the  teatator^s  brother  Ephndm 
-'—supposing  Epbraim  was  not  his  heir-at-law  at  the  testator's  death,  beoiuse  it 
-was  settled  by  a  case  in  1  Bro.  C.  C,  that  the  term  ^^  property  "  would  of  itself 
carry  the  fee.  The  words  are,  ^^  I  ^ve  and  bequeath  in  tmst  to  my  dear 
brotner,  Ephraim  Parkin,  the  ramain&r  of  my  |m>perty,  of  whatever  kind,  to 
assist  him  to  bring  up,  to  educate,  and  provide  for  the  diildren  of  my  late  brother, 
James  Parkin.*'  That,  HmplicUeTf  would  of  itself  oarry  the  estate  in  fee.  Oae 
thing,  however,  was  clear,  namely,  that  whatever  the  testator  intended  to  be  sub- 
ject to  division,  was  not  to  be  divided  by  Ephraim  ;  for  the  testator  dedaies 
that  the  division  is  not  to  take  place,  althougn  his  youngest  nephew  shall  have 
attained  the  age  of  twenty-one  years,  until  the  decease  of  his,  the  testator's  wifc^ 
Elizabeth  Parkin,  and  of  his  sister,  Isabella  Parkin,  and  of  hisbrother,  Ephnam 
Parkin.  Now  I  cannot  but  think  that  the  true  effect  of  the  gift  to  Epbiaini 
was  to  give  it  him  subject  to  the  right  which  the  nephews  had  to  call  upon  Um 
to  afford  them  a  suitable  education ;  for  the  words  are  not  "  for  them,^  out  **to 
assist  him  to  bring  up,  to  educate,^'  &c.,  and  **  when  my  youngest  nephew  jUlaiBS 
his  age  of  twenty-one  years,  it  is  my  will  that  all  my  property  be  eqndly 
divided  amongst  my  nephews,  or  their  lawful  issue.**'  Ana  then  comes  lb 
period  to  which  the  division  alluded  to  is  postponed.  There  is  not  to  my  nnad 
any  difference  between  the  case  and  that  of  Borastan ;  and  if  the  legal  fee  passed 
in  the  first  instance,  there  would  be  a  trust  created  for  the  four  nephews,  maA 
the  youngest  attained  his  age  of  twenty-one.  Then,  among  whom  was  the  difi- 
sion  to  be  made  ?  The  testator  has  himself  declared  ^^  amongst  my  nephews, « 
their  lawful  issue,  share  and  share  alike ; ''  but  he  is  silent  as  to  the  event  of  aay 
nephew  dying  without  issue.  This  might  have  really  happened.  Suppose^  m 
instance,  some  of  the  nephews  had  children,  and  others  had  none,  he  does  not  say 
that  the  issue  are  only  to  take  what  shares  their  parent  would  have  taken ;  bet 
it  would  seem  very  odd  to  say,  that  when  the  youngest  nephew  should  atodn 
twenty-one,  the  whole  should  be  divided,  share  and  share  alike,  amongst  tke 
nephews  and  their  issue.  Suppose  we  take  the  words  <^  my  nephews,  or  thor 
lawful  issue,'*  and  construe  the  word  "  or  **  as  "  and,''  then  would  the  nephews 
and  their  issue  take  the  property,  share  and  share  alike?  But  seeing  that  tiis 
is  the  will  of  an  unlearned  man,  no  one  can  for  a  moment  suppose  but  that  be 
intended  the  nephews  alone  to  take,  share  and  share  alike.  Then  there  is  s 
reference  to  the  circumstance  that  Greorge  is  to  have  Flass  Ravenstonedak 
estate,  independently  of  his  other  share.  I  think  the  best  construction  to  pot 
upon  the  will  is,  that  it  was  a  gift  to  the  nephews  in  tail,  which  would  of  ooone 
leave  the  reversion  in  fee  to  descend. to  the  heir-at-law,  and  consequently  Ae 
representatives  of  Ephraim  will  be  entitled  to  the  share  of  Ephraim. 


THE  LORD  CHANGELLOR^S  COURT. 

ifareA  7  and  9,  184& 
Baggett  v.  M£ux.(a) 

timie-'4U9ineiitm  on  onHei^km-'-^rinaplt  o/equUf  in  I\Uieti  t.  Amuirtmff'^ 
Conumt  of  feme  covert, 

timie  qfa  married  womtm,  being  a  ereaiion  qftho  Court  ofEqnity^  wUi  be  eo  dealt  wiik^ 

'  in  equity  om  to  ^ectuate  the  object  qf  itt  creation,  which  it,  the  protection  qf  the 

tm  againet  the  coercion  and  importunity  of  her  hueband,     T^ue,  where  a  gift  ie  made 

aim  neCf  and  am  intention  by 'the  donor  ie  indicated,  that  the  feme  thall  be  reetrained 

mtioH,  it  it  qf  no  importance  in  what  particular  part  qf  the  tentenee  or  gift  that  in^ 

ewn,  to  that  it  be  plainly  intended, 

ietion  againtt  anticipation  it  equally  binding,  whether  the  fee-timple  be  given  to  the 

MER,  or  only  a  l}fe  interett,  at  in  either  cote  it  operatet  only  during  coverture, 

>  a  reatriction  or  alienation  by  a  married  woman  qf  her  teparate  ettate,  the  cannot  ha 

rercite  any  will  qf  her  own  during  coverture,  and,  therefore,  although  the  may  haaa 

•  promoting  the  trantaction  involving  the  total  or  partial  alienation  qf  her  interett, 

et  it  atide  at  her  inttance. 

k  aeparate  ettate  it  an  alienation,  pro  tanto,  and  it  nufoHd ;  a  party  helping  a  hutband 

t  wife't  ettate,  will  not  have  hit  cottt  in  a  tuit  by  the  wife  to  tet  atide  a  ditpotition  by 

mention  of  the  claute  againtt  anticipation, 

on  which  equity  dealt  with  the  teparate  ettate  hat  been  to  firmly  tettled  by  Tullett  t. 

thai  it  is  not  now  to  be  queetioned, 

IS  an  appeal  from  a  decision  of  Vice-Chancellor  Knight  Bruce  by 
Pendants,  Meux  and  Co.,  who  claimed  an  interest  in  property  devised 
irate  use  of  the  plaintiff,  a  married  woman,  who  sued  by  her  next 
husband  being  also  a  defendant. 

,  which  was  filed  10th  November,  1842,  stated  that  John  Warren* 
idon,  in  the  county  of  Middlesex,  Esq.,  was  at  the  date  of  his  will 
death  seised,  possessed  of,  and  entitled  to  the  public-house,  heredita- 

premises  situate  and  being  in  Great  Windmill-street,  in  his  will  and 
particularly  mentioned  and  described,  and  beins  so  seised  and  pos- 

said  John  Warren,  whilst  of  sound  and  disposing  mind,  memory, 
tanding,  duly  made,  signed,  and  published  his  last  will  and  testa- 
iting,  bearing  date  the  1st  of  September,  1828,  and  executed  as  by 
^quired  for  devising  freehold  estates,  and  thereby,  amongst  other 
'e  and  devised  in  the  words  following ;  that  is  to  say,  '^  I  give  and 
3  my  daughter,  Alice  Baggett,  the  wife  of  William  Baggett,  the 
f  Kenton-street,  Brunswick-souare,  in  the  county  of  Middlesex,  tal- 
er  (tlie  plaintiff),  all  that  my  rrediold  estate  situate  and  being  on  the 
f  Great  Windmill-street,  in  the  parish  of  St.  James,  Westminster,  in 

of  Middlesex,  with  the  appurtenances,  consisting  of  the  premises 

Yard,  in  the  occupation  of  Mr.  Robert  Newman,  and  three  houses 
iTindmill-street  aforesaid,  being  No.  42,  in  the  occupation  of  ■ 
q. ;  No.  43,  in  the  occupation  of  Bashwell,  and  known  by  the  name 
;he  Bull  public-house ;  and  No.  44,  in  the  occupation  of  Mr.  Bran- 
'd  the  same  unto  my  said  daughter^  Alice  Baggett^  and  her  heirs  for 
id  after  making  certain  other  dispositions  in  favour  of  his  other 
therein  named,  not  affecting  the  said  messuages,  hereditaments,  and 
t  Great  Windmill-street,  the  said  testator  wil^  and  declared  in  the 
wing ;  that  is  to  say,  <^  And  I  hereby  declare  that  neither  of  my  said 
shall  sell,  charge^  mortgage^  or  encumber  the  estates  or  property  by 

(a)  ReporM  bf  Rv  O.  Wsupomo,  Etq.,  Bmnb^^oMnw*  - 
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tne  given,  deoised,  and  bequeathed  to  them.  And  that  my  daughters  shall 
receive  and  take  such  estates  and  property,  each  of  them  for  their  own  sole  and 
separate  and  respective  use,  benefit,  and  disposal,  and  have  the  aole  management 
thereof,  independent  of  their  husbands  for  the  time  being ;  and  the  same  or  any 
part  thereof,  or  the  rents,  dividends,  or  yearly  produce  thereof  or  any  part 
thereof,  shall  not  be  subject  or  liable  to  the  debts,  control,  or  intermeddling  of 
their  husbands  for  the  time  being  ;  and  that  the  respective  receipts  of  my  said 
daughters  alone,  signed  by  them  with  their  hands,  shall  from  time  to  time  be  a 
good  and  sufficient  discharge  for  the  said  rents,  dividends,  and  interest,  or 
yearly  produce  and  moneys  hereby  given,  devised,  and  bequeathed  to  them 
respectively,  to  the  parties  paying  the  same,  and  that  the  said  estates  or  property 
•shall  go  to  such  child  or  children  or  other  person  or  persons  in  such  shares  or 
snanner  as  they,  my  said  daughters,  shall  by  their  respective  last  will  and  testt^ 
ment  in  writitig,  or  by  any  writing  of  that  purport,  to  be  executed  in  the  pre* 
sence  of  two  or  more  credible  witnesses,  give^  order,  direct,  or  appoint  the 
sameT"  And  the  said  testator  appointed  William  Baggett  the  elder,  and 
George  Bather,  executors  of  his  said  will. 

That  the  said  testator,  John  Warren^  departed  this  life  on  the  1st  day  of 
September,  1828,  without  having  altered  or  revoked  his  said  will. 

That  the  said  messuage  and  premises  called  the  Bull  public-house,  in  Great 
Windmill-street  aforesaid,  were  subject  to  a  lease  thereof,  granted  by  the  said 
testator,  John  Warren,  by  an  indenture  bearing  date  the  19th  day  of  January, 
1816,  unto  Joseph  Goding,  therein  named,  for  a  term  of  21  years,  commencing 
at  Lady  day,  1816,  at  and  under  the  annual  rent  of  60/.,  and  subject  to  the 
covenants  therein  contained  on  the  lessee's  part. 

That  by  divers  mesne  assignments,  and,  ultimately,  by  an  indenture  bearing 
date  on  or  about  the  16th  day  of  June,  1840,  and  made  or  expressed  to  be  made 
between  Peter  Femes  of  the  first  part,  George  Brown  of  the  second  part,  and 
the  said  William  John  Baggett  of  the  third  part,  the  said  hereditaments  and 
premises  called  the  Bull  public-house  were  assigned  to  and  became  vested  in 
the  said  William  John  Baggett,  for  all  the  residue  then  to  come  and  unexpired 
of  the  said  term  of  31  years,  created  by  the  said  indenture  of  the  19th  \iay  <rf 
•January,  1816. 

That  under  and  by  virtue  of  the  said  will  of  the  said  testator,  the  plaintiff 
was  entitled  to  the  fee-simple  and  inheritance  of  the  premises  comprised  in  the 
said  last-mentioned  indenture  for  her  sole  and  separate  use,  in  reversion  imme- 
•diately  expectant  on  the  determination  of  the  said  lease,  subject  to  the  restiic- 
tions  against  anticipation  imposed  thereon  by  the  will  of  the  said  testator. 

The  bill  then  stated  that  William  John  Baggett,  the  plaintiffs  husband, 
proposed,  by  contrivance,  to  obtain  from  the  plamtiff*  the  benefit  of  her  separate 
estate,  and  for  that  purpose  applied  to  Meux  and  Co.,  the  defendants,  for  a  loan 
of  600/ ,  and  proposed  to  secure  the  repayment  by  a  lease  of  the  Bull  publi^ 
house  and  premises,  to  be  granted  by  the  plaintiff  to  some  indifferent  person,  in 
trust  for  William  J.  Baggett,  and  to  deposit  such  lease,  when  granted,  with 
Meux  and  Co.  That  Baggett  applied  to  the  plaintiff,  and  represented  that  a 
person  of  the  name  of  Evans  would  take  a  new  lease  of  the  premises,  and  give  a 
-considerable  increase  of  rent.  That  the  plaintiff,  in  ignorance  of  any  agreement  \ 
for  a  loan  having  been  entered  into  between  her  husband  and  Meux  and  Coh  j 
agreed  to  join  in  granting  a  lease,  which  she  executed  without  even  having  read  j 
the  same  or  heard  it  read,  and  without  having  been  made  acquainted  with  the  i 
true  purport  and  effect  thereof.  The  bill  then  stated  the  terms  of  the  new  lease,  j 
which  was  dated  the  11th  day  of  June,  1840,  and  whereby  the  premises  were  ; 
granted  to  Evans  for  thirty-one  years  from  Midsummer  next  ensuing,  at  the  old     | 
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mt  of  €0/.  That  Baggett  soon  afterwards  deposited  the  lease,  together  with 
ther  deeds  and  documents  relating  to  the  premises,  with  Meux  and  Co.,  and 
^ned  a  memorandum  of  deposit,  whereby  he  agreed  to  make  an  under-lease  of 
n  interest  to  secure  the  loan  of  600/.  That  Meux  and  Co.  had  filed  a  bill 
pdnst  Baggett  and  one  Croft,  the  occupying  tenant  of  the  premises,  for  a  spe- 
tfic  performance  of  the  agreement  to  grant  a  sub-lease  by  way  of  mortgage, 
nd  hiad  obtained  the  appointment  of  a  receiver,  who  had  received  the  rent  of  the 
iroperty,  whereby  the  plaintiff  had  been  deprived  of  the  rents  and  profits  in  a 
ait  to  which  she  was  no  party,  and  although  the  premises  had  been  devised  to 
ler  for  her  sole  and  separate  use,  and  without  the  power  of  anticipation  ;  and 
bat  neither  of  the  defendants  to  that  suit  intended  to  offer  any  defence  to  the 
elief  sought.  The  bill  stated  applications  had  been  made  by  the  ])laintiff  to 
(eux  and  Co.  to  deliver  up  the  lease  to  her  to  be  cancelled,  charging  that  the 
ate  was  not  a  valid  one.  It  was  also  charged  that  by  the  true  construction 
nd  operation  of  the  will  of  John  Warren,  the  testator,  the  plaintiff'  was 
tdrained  from  making  any  effectual  disposition  of  her  sole  and  separate 
state  and  interest  in  the  premises^  and  that  Meux  and  Co.  and  Baggett^ 
md  tbar  res|)ective  solicitors,  were  well  aware  of  such  restriction.  That  the 
>laintiff  Imd  no  professional  adviser  or  assistance  in  the  transaction  of  the  grant 
f  the  lease,  and  she  was  informed  that  the  lease  would  be  for  her  lienefit,  and 
YNiId  increase  her  income,  and  that  the  declaration  of  trust  by  Evans  in  favour 
r  Baggett,  contained  in  the  lease,  was  a  fraud  upon  the  plaintiff,  and  was 
lieited  therein  without  her  knowledge,  and  that  she  never  agreed  or  intended 
» give  up  her  separate  estate  in  the  premises.  That  until  the  receiver  was 
ipointed  she  received  the  whole  rent  of  90/.  paid  by  Croft,  the  tenant.  The 
U  then  prayed  that  it  might  be  declared  that  by  the  true  construction  and 
)eration  of  the  will  of  the  testator,  John  Warren,  the  plaintiff  is  restrained 
out  disposing  of  her  estate  and  interest  in  the  said  public-house  and  pre^ 
ises  by  way  of  anticipation^  and  from  executing  any  valid  conveyance  or 
isposition  thereof;  and  that  it  might  be  declared  that  the  indenture  of  lease 
'  the  11th  of  June,  1840,  was  therefore  void  and  inoperative  as  against  the 
laintiff';  and  that  it  might  also  be  declared  that  the  said  indenture  was  obtained 
om  the  plaintiff  by  undue  and  improper  means,  and  that  the  sanie  ought  to 
i  delivered  up  to  be  cancelled,  and  that  the  same  might  be  delivered  up  to  be 
incelled  accordingly  as  against  the  plaintiff.  And  that  it  might  also  be  declared 
lat  the  plaintiff  was  entitled  to  the  fee-simple  and  inheritance  of  the  said  public- 
ouse  and  premises  for  her  sole  and  separate  use,  exclusive  of  her  said  husband, 
ibject  to  the  residue  of  the  said  term  of  thirty-one  years  granted  by  the  said 
identure  of  lease  of  the  19th  of  January,  1816,  or  for  such  other  estate  or  inte- 
St  therein  as  she  was  entitled  to  under  the  will  of  the  testator,  John  Warren; 
nd  that  all  proper  directions  might  be  given  and  inquiries  made  for  effecting 
le  purposes  aforesaid. 

Meux  and  Co.  by  their  answer  admitted  the  will  of  the  testator,  John  War- 
sn,  his  death,  the  lease  of  the  19th  January,  1816,  and  that  the  plaintiff'  was 
Btitled  to  the  fee-simple  and  inheritance  of  the  premises,  as  stated  in  the  bill, 
lUt  submitted  whether  the  said  plaintiff  was  so  entitled  for  her  sole  and  sepa- 
ile  use,  and  subject  to  the  restrictions  against  anticipation  attempted  to  be 
■posed  thereon  by  the  will  of  the  said  testator. 

The  answer  then  stated  that  Baggett  was  a  stranger  to  Meux  and  Co.,  and 
Htt  introduced  to  them  by  Evans,  as  about  to  carry  on  the  business  of  a  pub- 
iem  in  the  said  public-house,  of  which  he  had  purchased  the  lease,  and  that  he 
nmtd  a  loan  to  effect  repairs  and  alterations  therein.  That  the  plaintiff  repre- 
Med  herself  to  the  defendant's  soUdtors  to  be  perfectly  cognizant  of  Baggetf  a 
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intentions  as  to  the  propcxsed  loan  and  taking  possession  of  the  puUic-house^  and 
expressed  herself  to  be  willing  to  join  with  her  husband  in  giving  the  securitjr 
required  by  Meux  and  Co. 

That  the  plan  of  granting  a  lease  to  Evans  in  trust  for  Baggett  was  agreed 
on  as  the  best  mode  of  effecting  the  proposed  loan ;  and  in  consequence  the  lesse 
mentioned  in  the  bill  was  granted. 

That  the  plaintiff  well  understood  the  transaction  and  the  objects  of  the  loan, 
and  was  anxious  that  the  same  should  be  obtained,  and  that  the  nature  and 
objects  of  the  lease  and  of  the  effect  thereof  upon  the  plaintiff^s  interests  were 
fully  and  particularly  explained  to  her  by  Mr.  Hunter,  Meux  and  Co.'^s  sblici- 
tor,  previously  to  the  execution  thereof  by  her ;  and  that  Mr.  Hunter  inquired 
of  the  plaintiff  whether  she  intended  to  give  up  her  interest  in  the  premises  so 
far  as  the  same  was  affected  by  the  said  lease,  without  having  any  provisiaD 
made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so  giving  up  her 
interest  therein,  and  that  in  answer  to  such  inquiry  the  plaintiff  declared  that 
she  did  intend  to  give  up  her  interest  therein  to  that  extent,  without  having  any 
such  provision ;  and  that  the  effect  of  the  said  lease  was  also  fully  and  particu- 
larly explained  by  Master  Dowdeswell,  on  the  occasion  of  the  same  being 
acknowledged  by  her,  under  the  provisions  of  the  Act  for  the  abolition  of  fines 
and  recoveries.  That  on  that  occasion  the  plaintiff  was  examined  by  the  Master 
separate  and  apart  from  her  husband,  and  freely  and  voluntarily  consented  to 
the  lease,  and  the  usual  certificate  was  granted  by  the  Master,  which  had  been 
since  enrolled  in  the  Court  of  Common  Pleas.  That  after  the  lease  had  been 
duly  registered,  it  was  by  Baggett*s  direction  deposited  vdth  Meux  and  Co. 

The  answer  then  set  forth  the  memorandum  of  deposit  by  Baggett.  Thst 
Bagtrett  and  his  wife  entered  into  possession  of  the  public-house,  and  afterwards 
let  the  same  to  Croft,  who  purchased  the  fixtures  and  stock.  The  surplus  rent 
beyond  60/.  was  to  be  paid  to  Meux  and  Co.  That  the  plaintiff  and  Bagcett 
having  insisted  on  receiving  the  whole  of  the  rent,  Meux  and  Co.  filed  theoill 
before  mentioned.  That  they  were  advised  that  the  plaintiff  could  not,  accord- 
ing to  the  rules  of  this  court,  have  been  made  a  party  to  that  suit.  They  ad- 
mitted that  a  receiver  had  been  appointed,  and  tnat  since  the  appointment  of 
such  receiver  the  plaintiff  had  been  deprived  of  the  whole  of  the  rents  and  pro- 
fits ;  she  having  deprived  herself  thereof  under  the  circumstances  before  stated. 
That  Baggett  and  Croft  opposed  Meux  and  Co.  in  such  suit,  and  by  their 
answer  insisted  that  the  plaintiff  had  no  power  to  grant  the  lease  of  the  11th  of 
June,  1840. 
^  Meux  and  Co.  submitted  that  such  lease  by  the  plaintiff  was  valid  and  suflU 
cient  to  pass  all  the  interest  of  the  plaintiff  in  the  premises  during  the  term  of 
thirty-one  years.  They  denied  all  fraud,  collusion,  and  contrivance  charged  in 
the  plaintiff's  bill.  They  set  forth  the  deeds,  &c.  in  their  possession,  but  refused 
to  produce  them,  as  being  the  title-deeds  of  mortgagees. 

Evans,  who  was  a  defendant,  also  stated  by  his  answer  that  the  plaintiff  took 
an  active  part  in  the  transaction  of  the  grant  of  the  new  lease.  He  was  also 
examined  as  a  witness  on  the  part  of  Meux  and  Co.,  and  distinctly  proved  the 
plaintiff  to  have  been  cognizant  of  and  active  in  the  loan  transaction.  Mr. 
JDowdeswell,  the  Master  in  Chancery,  before  whom  the  plaintiff  acknowledged 
the  lease,  and  Mr.  Hunter,  Meux  and  Co.^s  solicitor,  were  examined,  and 
proved  the  alle^tions  of  the  answer  as  to  the  plaintiff's  knowled^  of  the  nature 
of  the  transaction.  Upon  the  motion  for  a  receiver  in  the  suit  of  Meux  and 
Baggett,  before  the  Vice-chancellor  of  England,  his  Honour  expressed  a  detf 
opinion  that  by  law  the  plaintiff  had  a  power  of  disposition  over  the  estate.  Bip 
gett,  the  husband,  had  since  taken  the  benefit  of  thelnsolvent  Act.    yioeXlb8»» 
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light  Bruce  held  that  the  plamtiiF  had  no  power  of  disposing  of  the 
way  of  anticipation,  and  that  the  lease  was  mvalid.  (a) 


bllowinfr  pusam  are  from  the  note  of 
•ellor  Knigbt  Brace's  judgment,  de- 
the  29th  Mwreh:  '<  How,  upon  the 
inehiding  Jaekton  t.  HobJunaef  or  upon 
J  principle  of  this  court,  protecting 
fbr  Tslnmble  consideration  without  no- 
•UBQ  would  have  stood  if  Mr.  Warren's 
B  concealed,  or  actual  fraud  of  any  kind 
eged  and  prored  against  the  plaintiff,  it  is 
'  to  consider,  for  there  is  no  such  issue, 
nion  that  the  defendant  Evans,  and  it  is 
idmittcd  that  all  other  parties  to  the 
in  question  had,  in  and  throughout  the 
from  the  beginning,  complete  notice  of 
od  complete  notice  that  the  plaintiff's 
iderit. 

aio  question  argued  has  been,  and  the 
ion  for  decision  is,  whether,  according  to 
instruction  of  the  will,  the  lease  of  the 
ane,    1840,  is  sustainable  against  her. 

from  the  will  that  all  the  tesUtor's 
including  the  plaintiff,  were  under  cover. 
!  time  when  it  was  made,  and  that  the 
a  then  the  wife  of  her  present  husband. 
Pendants,  Menx  and  Co.,  by  their  counsel, 
:d  that,  had  it  ended  with  the  words, 
ereby  declare  that  neither  of  my  said 
iball  sell,  mortgage,  charge,  or  incumber 

or  property  by  me  given,  devised,  and 
1  to  them,'  the  prohibition  would  have 
)  the  property  in  question  in  this  suit, 
1  is  so ;  the  plaintiff  would  not  then  have 
er  separate  use;  but  they  have  also  con- 
X  the  prohibition  is  unavailing,  even  as 
Ands,  on  the  grounds  that,  as  argued, 
have  no  substantial  connection  with  the 
following  them,  by  which  the  daogh- 
*8ts  are  made  or  declared  to  be  indepen- 
nr  husbands ;  and  they  have  also  argued 
ise  against  alienation  is,  as  to  the  plain- 
istent  with  the  absolute  gift,  made  by  the 
e  property  in  question  to  her,  and  not 
mal  in  her  case  than  it  would  be  had  the 
;n  a  man,  or  unmarried.  To  these  argn- 
id  myself  unable  to  accede.  The  prohi. 
elling,  mortgaging,  charging,  or  incum- 

im mediately  followed  by  a  provision 
1  truth  part  of  the  same  sentence  or 
I  the  prohibitions,  and  declaring  that  the 
shall  have,  receive,  and  take  such  estates 
rty,  each  of  them,  for  their  own  sole, 
ind  respective  use,  benefit,  and  disposal, 
he  sole  management  thereof,  independent 
(bands  for  the  time  being ;  T  do  not  perceive 
mt  reason  for  not  constrtdng  these  two 
d  parts  of  the  same  sentence  or  clause  in 
k  or  connection  together,  or  for  attribut- 
ive of  importance  to  the  order  of  preee- 
reen  them, 
uestion  is,  what  is  the  intention  to  be 

collected  from  the  whole  ?  The  testator 
hereby  declare  that  neither  of  my  said 
shall  sell,  mortgage,  charge,  or  incumber 

or  property  by  me  given,  devised,  and 
I.*  The  gift  cf  the  estate  in  question  to 
iff,  one  of  those  daughters,  is  composed 
ol  the  mere  devise  of  it  to  her  in  fee, 
isdcs,  than  of  the  prorision  that  she  shall 
r  her  scpuute  use,  independent  of  her 
aUdi  ianedfately  follows  that  prohibi- 
rmtloa.  Neither  tiie  extension  of  that 
I,  if  It  docs.eiteAd  both  to  her  share  of 


tiie  residue  g^hren  to  her  separate  use  by  an  earlier 
part  of  the  will,  and  to  the  estate  now  in  dispute, 
nor  its  efficacy  or  inefficacy  as  to  her  share  of  the 
residue  directed  to  be  paid  into  her  bands,  is,  in  my 
opinion,  material  to  the  question  before  me ;  it 
being  plain,  in  my  judgment,  on  the  whole  will, 
that  the  prohibition  was  meant  to  apply,  and 
ought  to  oe  read  as  applying,  to  her  separate 
interest  in  the  real  estate  devised  to  her  as  real 
estate.  But  eren  so,  it  is,  as  I  have  said,  con- 
tended against  her,  that  the  prohibition  is  void  or 
ineffectual  as  to  this  property,  on  the  ground  of  her 
absolute  Interest  in  it ;  a  distinction  being  argued 
to  exist  between  such  a  case  and  the  case  of  mere 
life  annuity  or  life  interest ;  it  must,  however,  be 
remembered,  that  in  the  language,  whether  of  Lord 
Thurlow  or  of  Lord  Eldon.  used  by  Lord  Eldon  in 
Jaekton  v.  Hobhottie,  a  feme  covert,  having  power 
to  alien,  is  a  mere  creature  of  equity  to  the 
extent  which  the  settlement  constitutes  her  a 
feme  tole^  and  no  forther;  and  that  Lord 
Cotteoham,  in  TuUett  y.- Armstrong  (4  Mylne  & 
Craig,  390),  says:  'When  once  it  was  established 
that  the  separate  estate  of  a  married  woman  was  to 
be  so  far  enjoyed  by  her  as  a  feme  sole,  so  as  to 
bring  with  it  all  the  incidents  of  property,  and  that 
she  might,  therefore,  dispose  of  it  as  a  feme  sole 
might  do,  it  was  found  that  to  secure  to  her  the 
desired  protection  against  the  marital  rights,  it  was 
necessary  to  qualify  and  fetter  the  gift  of  the  sepa- 
rate estate,  by  prohibiting  anticipation.  The  power 
to  do  this  was  established  by  authority  not  now  to 
be  questioned,  but  which  could  only  have  been 
founded  upon  the  power  of  this  court  to  model  and 
qualify  an  interest  in  property  which  it  had  itself 
created,  without  regard  to  those  rules  which  the  law 
has  established  for  regulating  the  enjoyment  of  pro- 
perty in  other  cases.  If  any  rule,  therefore,  were 
now  to  be  adopted,  by  which  the  separate  estate 
should  in  any  cases  be  divested  of  the  protection  of 
the  clause  against  anticipation,  it  would  in  such  cases 
defeat  the  cmject  of  the  power  so  assumed.  A  feme 
covert  with  separate  estate,  not  protected  by  a  clause 
against  anticipation,  is,  in  most  cases,  in  a  less  se- 
cure situation  than  if  the  property  had  been  held  for 
her  simply  upon  trust.  In  the  latter  case,  this  Court, 
vrith  the  assistance  of  her  trustees,  can  effectually 
protect  her ;  in  the  other,  her  sole  dependence  must 
be  upon  her  husband  not  exercising  that  influence  or 
control,  which,  if  exercised,  would  in  all  probability 
procure  the  destruction  of  her  separate  estate.  In 
the  case  uf  a  gift  of  separate  estate,  with  a  clause 
Bg^nst  anticipation,  the  author  of  the  gift  supposes 
that  he  has  effectuslly  protected  the  wifie  aninst 
such  influence  or  control.  Upon  what  principle  can 
it  be  that  this  Court  should  subject  her  to  it,  and  by 
so  doing  defeat  his  purpose,  and  completely  alter  the 
character  and  security  of  his  gift  ?  The  separate 
estate,  and  the  prohibition  of  anticipation,  are 
equslly  creatures  of  equity,  and  equally  inconsistent 
with  the  ordinary  rules  of  propertV.  The  one  is  only 
a  restriction  and  qualification  of  the  other.  The 
two  must  stand  or  fhll  together.  Indeed,  I  do  not 
find  any  allusion  in  any  ease  to  the  possibility  of  the 
one  sunriving  the  other,  untU  after  the  discussion 
as  to  the  continuing  of  the  separate  estate,  though 
a  subsequent  coverture  had  eommenoed.  In  the 
consideration  of  the  cases  upon  which  I  am  about 
to  enter,  I  shall  assume  that  there  is  no  grodnd 
whatever  for  the  attempt  which  has  been  nuule  in 
argument  to  separate  the  two.  Every  authority, 
therefore)  which  bears  upon  tbo  one  will  bear  oquiUy 


.- .     n«,-*rEKTY  ANT)  COXVEYANaNG  CASES. 


V  ..,.*.    -V  Jofendants,  Meux  and  Co.,  appealed;  and  it  being 

..<»  ««<Hno  decree,  the  plaintiffs  counsel  began. 

"  tc<v.  tor  the  plaintiC  said,  the  two  questions  are,  first, 

..«,.  avWMxl  to  the  piaintitf  was  eiFectually  fettered  by  the  clause 

.  .^  .{kiiuui  ?    Secondly,  Whether  the  lease  contravened  the  limitA- 

'v.;.^v-  ^as  an  incumbrance,  which  anniliilated  the  separate  estate 

fiitber's  will  wmi  made,  tiie  mcaUon  of  two  wit- 
nr9«e9  was  most  material,  docs  not,  I  coaccht, 
make  any  differrnce  for  the  present  purpose.  Silh 
jeet  cr  not  sabject  to  the  lease  in  question,  tkt 
property  i5  ilevUable  by  her,  and  if  she  shall  bceoM 
a  widow,  it  will  then  become  absolutely  at  herdli- 
pojtal  lafcr  n'rvff.  or  by  devise.  I  think  that  it  hm 
DOC  hitAertJ  been  at  her  disposal,  inter  rtpo*.  1  aa 
rrmi'jiled  by  the  word  *  disposal.*  of  an  argrnmeatit 
the  bar.  whi^h  wns  founded  on  an  expression  in  Mr. 
Warrvn**  wiil.  It  was  more  than  once  mentioatd. 
It  wa*  not  used  hy  him  in  the  sense  I  used  it; 
I  thiuJK  he  used  it,  and  corrccUy,  in  the  seoK  of 
recuiatiaf.  onleriDg,  conduct,  and  froTcmaMst, 
meaninfr  by  it  lictie.  if  any  tbiof^  more  thaa  he 
azterwanls'  described  by  the*  word  *  managemeat' 
It  would,  as  I  cnncciTe,  be  erroneous  and  unrcaioa- 
able  to  construe  it  in  a  manner  contradictory  l9 
the  prohiDition  of  any  sale,  mortgage,  chargt, « 
incumbrance  contained  in  the  same  senteaee  or 
ciaase.  Is.  then,  the  title  alleged  against  the  pluR- 
i\S  bT  Meux  and  CcclaiaiiDg  through  her  huuuidy 
under  the  deed  of  the  1 1th  of  June,  1840,  a  thb 
fcunded  CD  »  sale. mortgage, chare e,  or  incambraact 
by  her :  Was  the  deed'  an  art  of  that  nature  oa  kcr 
part :  I  think  that  these  questions,  or  thisquotia, 
must  be  adswered  in  the  affirmative. 

••  Subst:tut:allr.  the  st>le  \iew,  the  single  ofetjcdof 
the  transaction  was  tocreate  a  security  to McQX«i 
Co..  fi>r  money  lent,  or  to  be  lent,  by  them.  Tht 
date*  of  tbe  several  insUuments  of  June,  1840,  tht 
pleadincs.  and  the  etidenee  plainly  shew  it." 

The  Vice-Chancellor  then  referred  to  the  itilr* 
ments  in  answer  of  Menz  and  Co.  as  to  sctaaldr- 
eumstance*  of  tbe  traasacdon,  the  plaintiffs*  kM«* 
ledge  nf  all  tbe  facts,  and  the  corroboration  of  tht 
arswcr  hy  the  eTTdence :  and  having  referred  to  thi 
frame  of  the  Irase.  said.  "  Must  not  such  a  least « 
thist.  under  the  circumstances  belonging  to  it,  wh^ 
thcr  tht^se  c'rcnm«tance*  are  considered  as  indudHf 
or  not  inciudin<  the  act  or  intention  of  makiof  Hi 
security  to  Meua  and  Co..  be  cimMdered,  weordbl 
to  a  just  and  rati«^nnl  interpretation  of  the  testator! 
woftis  applied  to  snch  a  subject,  if  not  a  sale,  • 
charce.  or  at  least,  an  incumbrance  ?  Upon  refce- 
tioB,'  I  do  not  doubt  it.  and  I  must  declare  thedoi 
^oid  in  r4ia:ty  a^:o>t  the  plaintiff,  and  direct  it  t* 
be  delirrrvd  up.aod  the  tern  demised  by  it  to  be  ai- 
sicaed  to  a  trustee,  for  the  purpose  of  prolectii| 
the  lahrritancr.  As  between  the  plaintiff  and  Eiaaii 
there  cm  be  ao  costs." 

iVortr  ftT  Evans,'— "Does  not  your  Wj 
B^^ur  thmk  that  the  cosU  of  Evans  should  be  ^ 
by  the  pia:uiiff.  and  that  she  should  have  thtf 
o^er.  be^u***'  — 

l-he  Vicr.CHAXCHLoa.— "No;  1  think  luj 
ftie»l  with  m'tice  ci  her  tiUe  by  his  answer.  ItUal 
he  shcttlu  have  been  bmh*  careful  in  meddling  w 
a  asarrioi  wotaaa's  property,  and  in  ^•p'^fj? 
husbaud  to  take  it  from  her:  she  was  pcrfiedlT 
wiiaa<.  so  far  as  a  woman  whose  husband  treats 
her  w'vU  can  be  considered  as  having  any  will  whrt» 
eter.  I  uev-Urr  the  deed  void  in  equity;  jwjj 
inke  that  as  the  ^^undatioa  of  tbe  minutes.  1  tUaK 
there  ww  no  dccepuoa.  cootrivance,  or  aiiarepw- 
sratatwa.  &  am  bound  to  treat  thu  woman,  uaiff 
the  ctrtwasstaacca^athanachadaowillof  hcrowB. 


Vg«iu,   in  the  same  case,  at 

(    lUitluiuk  !«ays  :  *  When  this  Court 

.  .^    .v>i..'  t!ic  «vpArHte  estate,  it  vie lated  the 

.  •  i':.;>i'  ;\  .11  h«.tMi-eu  husband  and  wife,  but 

..  .-.  I  .■  I  '?ii  'uiuucuil,  and  it  prevailed.  It  beinc 
.    -.  .  :.  \  Jl..;  ;i  wife  in^ht   e:ijoy   a   «eparate 

..n»-.   I-   1    ■  ...:  <..>.  the  U\vi»  of  rroperty  attached 

uii«  ii.  «%  ..-^t.tlr,  iLDil  it  UMS  found  as  part  cf  snch 
..i*.  lii.i'  •!.»  |'*»\Mr  I'f  :iI'.cu.-itioa  belonged  ti»  t^e 
.  le,  ..III  u  .-«  dv!Htr active  of  the  security  iatendrd 
..I-  it.  l)i,uil\  ti^aiii  interrcred.  and  by  aaother 
iiiiliiiuui  .H  lUc  liiw«  cr  property.  s^upporteU 
;:ifi  \ii'.idily  ul  the  proaibition  against  aliena- 
i.jii.' 

"  Nu\«  il  Viii^  c'.ear  and  admitted  on  all  handic. 
th.a.  \«iih  ii*|»ect  to  a  \::i  iuCen.'»C  given  to  n  mar- 
I  ted  woiiiiiu  for  her  sepdrite  use.  «ae  may  be  effec- 
tuiUly  ii!«riaiiied  from  dcir.c  durinf  her  o^vrrture, 
atiy  <u-t  «'I  alteu.it'.Oii.  total  or  partial,  witiiout  auy 
i'lau>o  01  t\iifciture.  aod  witaou:  any  hmitation  over 
taking  cffec;  oa  such  an  act :  it  bein^  clear,  as  1 
apprrhei.d,  that  a  clause  pmhi'nitinir  a!  if  nation  or 
antici^>al-oa  by  a  married  woman  of  her  separate 
e&tatc,  w.'icrr  l^en  is  no  such  provision  oi  forreiture 
or  limitation  cv^ir.  r.owever  t:se  pnih.Mtiru  may  be 
express*  '.  «h  'ther  in  terms  cuntin  ng  it  to  a  period 
\ff  co\crt':r«.  or  :a  terms  irrneral  and  undefined,  or 
ia  tK.-=i9  ^:aL.act.y  es7rr>»:r.c  a  pvrod  beyond  :is 
we!*.  «j  .  •.-r..r  :L-r-rture.  b.T-*.  b*  law.  vaiiu.ty  a], 
lowed  t3  :t  as  to  a  life  interest,  at  least :  but  that 
its  va.:uir7  .s.  3y  the  same  law.  whatever  the  ex- 
p^^!s^•  a.  aut  pcroiittcd  to  exteud  to  a  periini  be* 
yond  mcerrare:  that  :«.  the  la*,  of  its  own  force, 
preveat:r.;r  the  re«tncr:cn  from  operation  or  effect, 
as  to  ar.7  -ict  dene  when  coverture  u«.es  n>-t  exist. 
I  am  it  1  r«!t  to  i::s«:over  any  sur!icient  rtason  why 
taac  whii-T,  -I  ;d«  gord  as  to  a  life  interest,  should 
ant  •rqna^y  hoid  c\?od  as  to  an  a^s<^iute  estate  :  why 
soi'u.a  thtrre  br  any  difference :  That  during  the 
cxisci'uce  >'f  a  life  c«>ta:e  m  l.-iod.  the  reversion  or 
rema:.id:rr  :a  fi-e  exprvtant  on  H  should  be  so  altered 
or  limxc^i  a<  to  be  for  the  whole  period  m  couti:)- 
gCBcy.  ;s  ueithcr  lUeirai  twc  unusual.  Many  eases 
suggest  tJ^'uiMlvo  vvliich,  liming  the  c«mlniui«noe  v«l 
a  teaancv  f.«r  life,  the  iiihc-ritauce  is  »ul<»t.iiitial:v 
incapable  of  beinc  dcaU  with.  It  may  be  sa;d,  that 
taere  is  no  n-wi^um  or  icuiaindrr  iu  the  i<re>eut 
iustanor.  ^lil.  ciMisit^mn^  what  tho>r  rules  are, 
which  all  the  CMr^^el  u\  this*  cau^  uuu.  an*',  in  m\ 
opiBiun.  *vrrr\"t!\  u'^o.  in  adiiiiuinc  a«  ci«Jal».i»hed. 
with  reira^d  to  lac  iiiiLt*  aiid  (H<««r!i  ol  womcu 
with  resprv't  to  :hc;r  pri*|H'»l\.  iherr  i>  not.  I  think, 
any  asr.jr  ^^^'re  .iiK>iii.t!t>u«  th.tn  t>o»c  rules,  oi  wore 
ac  varuiuot*  wth  cvHcr.nl  (iraiciplrs  than  th«u<  lules 
are.  Njt  cuLrrlv  ci*iiM»tiitt  wilU  them  m  boldiug. 
as  L  ill  .1.  .1.  that  rvjil  c»talc  auiy  be  wrllde«i»exl 
W  a  Jia.-reu  woman,  m  ree>Aiaiple  for  her  »e^«aratr 
use.  inc  n  such  a  manner  as  to  diaa^Ie  her  uuiu  g 
hrr  sjvcrtar?  :roiu  s-^Ilmg.  ui*ut^<ig:a^.  chaig*b<, 
ar  luirambernj:  .-cr  iftrrot  ia  it  by  aa  act  «.'«•■ 
eww.  ir.  it  east.  tn«iu  aiAkoc  au>  ^aie,  ii%i«tlg«g<e 
caarre.  jr  itcuaib.-nace.  to  t^ke  »*«vl  a^sauiikt  it 
■iurac  :!er  .  re.  cc  dur-.ug  Icr  e*.«vvituiv.  Ihat,  m 
»y  wTiar-.'B.  :s  t^e  case  here.  I'he  c:att«e  riuiblii'g 
tie  p.a:a!!ff  exprrsaJv  to  n^ikr  a  will,  which,  b>  the 
way.  :s  act  w<taout  v^xra;ixv,  it  iua>  raaKr  her  to 
•ftet  the  «gai  catate.  a. J.  la    l>>,   when  her 
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overture,  the  only  period  for  which  it  would  be  of  any  use.  The  whole 
if  the  lease  was  confessedly  to  make  a  security  to  the  defendants.  The 
f  the  transaction  were,  that  by  the  lease  the  rent  was  reserved  to  the 

and  wife,  and  was  thereby  given  to  her  husband  ;  the  deposit  is  an 
ance  on  the  wife^s  estate.  Now,  by  the  terms  of  the  will,  a  separate 
as  effectually  given  to  the  wife  without  any  power  of  anticipation . 
overture.  The  word  ^^  disposal,^  used  in  the  will,  was  explained  oy  the 
ven  to  the  plaintiff  to  dispose  of  the  estate  by  will  during  coverture. 
Y  difference  oetween  this  case  and  former  cases,  is,  that  here  an  abso- 
te  is  given  to  the  married  woman,  instead  of  a  life  estate.     1'he  original 

difficulty  was  the  repugnancy  cf  a  condition  against  alienation  to  the 
-ules  of  law ;  but  the  separate  estate  is  a  creature  of  equity,  and,  as, 
e  separate  estate  is  subjected  to  restriction  on  anticipation,  it  is  more 
ted  than  ever;  equity  models  the  estate,  so  as  to  carry  out  its  object, 
inical  difficulty  having  been  overcome  as  to  the  life  estate,  there  is  no 
at  the  same  principles  apply  to  the  fee.  Here,  if  there  had  been  no 
gainst  anticipation,  the  wnole  object  of  the  separate  estate  would  have 
ieated.  Tullett  v.  Armstrong  (a)  proceeds  entirely  on  the  ground  that 
late  estate  was  a  creature  of  equity,  and  would  be  so  moulded  as  to  pro- 
wife*s  estate.  Brown  v.  Bamford  (11  Simons,  127)  (i)  was  decided 
iect  of  form. 

,ORD  CHANCELLOR  —The  form  in  Brown  v.  Bamford  was  the 
onstant  use;  it  always  struck  me  as  a  refinement.  I  do  not  think  that 
It  for  reasoning  only. 

i«<on.— There  is  no  distinction  between  a  life  estate  and  a  fee-simple ; 
separate  estate  and  its  accompanying  restraint,  only  continue  during 
e. 

?//  and  Freeling^  for  the  defendants,  Meux  and  Co. — The  will  in  this 
'e  an  absolute  estate  to  the  plaintiff,  and  a  condition  inconsistent  with  a 
iToid.     {Bradley  v.  PeLvotOj  3  Ves.  825 ;  (c)  Doe  dem.  Evans  v.  Wil- 

leii  y.  Armstrong  (4  Myl.  8t  Cr.  390).  no  other  reeeipis  shall  be,  BufRdentdiachaTgen  to  tho 

1840.    The  question  raited  in  this  case  tn^ttees.    The  Vice  Chancellor's  decision  lias  been 

•Id,  viz. :    first,  whether  property  conld  sinee  reversed  {post). 

given  to  the  separate  use  of  a  woman  who  (c)  Bradley  ▼.  Peixoto  (3  Ves.  324).  March  1797. 

t  when  the  gift  took  effect ;  and,  if  that  —This  cause  arose  upon  the  following  disposition 

one,  then,  secondly,  whether  she  conld  be  by  the  will  of  Thomas  Bradley :— • 

from  anticipation  dnring  the  coverture,  **  I  give  and  bequeath  to  my  son,  Henry  Bradley, 

r  a  prohibition  to  that  effect  inserted  in  the  dividends  arising  from  1,620/.  of  my  bank  stock, 

ment  of  gift.    The  case  had  been  fully  for  his  support  during  the  term  of  his  life  ;  bat  at 

the  Rolls  Court,  but  was  brought  before  his  decease,  the  said  1,620/.  bank  stock,  principal 

incellor  Cottenham   upon  appeal.      His  and  interest,  to  devolve  to  his  heirs,  executors,  ad- 

iecided  that  if  property  be  given  or  settled  mloistrators,  and  assigns.  Having  observed,  dnring 

arate  use  of  a  woman  unmarried,  when  the  term  of  my  life,  so  many  fatal  examples  of 

nent  or  gift  takes  effect,  and  she  be  pro-  parents  having  left  their  children  in  a  state  of 

ainst  anticipating  it,  it  will,  if  not  alien-  opulence,  who  have  afterwards  been  reduced  to  want 

T  when  dif  covert,  be  enjoyed  by  her,  as  the  common  necessaries  of  life,  my  principal  view  in 

ite  estate,  during  any  coverture  or  cover-  this  will  is,  that  my  wife  and  childrrn  may  have  a 

hich  she  may  afterwards  be  subject ;  and  solid  sufficiency  to  support  them  during  their  lives, 

luring  the  existence  of  such  coverture  or  For  this  purpose,  I  will  and  most  strictly  ordain, 

(,  be  unable  to  anticipate  it.  that  if  my  wife,  or  any  one  of  my  children  shall 

lum  V.  Bamford  (11  Simons,  127).    May  attempt  to  dispose  of  all,  or  any  part  of  the  bank 

ce-Chancel!or  Slusdwelt,  after  saying  that  stock,  the  dividends  from  which  are  bequeathed  to 

on  which  the  question  arose  in  this  case  them  in  this  will  and  testament  for  their  support, 

i«me,  in  substance,  as  the  words  in  fiorry-  during  their  lives,  such  an  attempt,  by  my  wife,  or 

Ws,  and  that  he  adhered  to  his  decision  in  any  of  my  children,  shall  exclude  them,  him,  or  her 

was  of  o|nnion  that  the  form  commonly  so  attempting,  from  any  benefit  in  this  will  and 

estraining  women  from  disposing  of  their  testament,  and  shall  forfeit  the  whole  of  their  share, 

nroperty  by  anticipation,  is  insufficient  for  principal  and    interest,    which  shall  go    and    be 

Me.     But  the  receipt  clause  ought  to  de-  divided  unto  and  among  my  other  children,  in  equal 

the  receipts  of  tbe  married  woman,  to  be  shares,  that  will  observe  the  tenor  of  this  will  and 

1  tiine  to  time,  after  the  income  of  the  testament." 

khall  have  become  due,  shall  be,  and  that  The  Master  of  the  Rolls  concluded  his  judgment 


tiSJ^MCx^SSP^Umt 


am,  ^ 


frmikaq, — Com  ▼.  Ckmmimrmm  %4  ¥cs.  tfl^stfc 
^m.  I:.4«;>    ToeAct  ik*Wm.4^(i^Z^} 

^ene^eoiUa  a  ^/fioM  amewt  vm  mmfom  w£  iur  esBaeu  asif 
•Mtf.  ami  there  banc  ao  icaKkcflBb.  xc  wooid  mmi^^  tt> 
Aer  of  die  iaSkimBi. : 

The  LORD  CHAKCELIjML— Tbr  ^mi±  be 
-ioft  rrf  die  A£C     Oocbt  i 
Act  he  radicr  desBed  a 

FneU^ — ^TbefieaUHT.  m 
fir  incumbnBce;  and  tke  cpandHB  b^  wbdHS^  br  die  glivit  of  a 
ff!«tricOa>  iflvidefiedr     Icaaid  cuidie  raacitkiicii— i  iaadmafeei  bol. 
if  it  iaiuK  wkUadBteanHflt  tiiewS.  Ak  WT&BOK  aftct  die  Tdidhr  of  the, 
i«afle.     Ic  ia  die  mode  or  enjowi^r  die  prapeftj.  and  rf  die  CoKFt  cntcn  iola 

The  LORD  CHANCIXIjOR.^The  aB««r  to  ^c  is.  Aot  die  lew  k  M 

aiieuiioap»#«ii. 

The  LORD  CHANCXXJLOR— Nocknbc;^bixc  due  u  die  tttt  ddn^dK 
pidi^of  die  kvianwHkdtB  |mLim>    It  b  to  gwdt  tbe  wife  Iqpnit  dr 
of  die  hiiiihMd  to  daaMeb  atti> 


a  /«•»  oRs^rf .   If  Ala  hatf  seca.  a 
iCe,  Mtf  jftcr  hia  dcatk  aa  BB 

«le«tre  ooc  w  be  iiiiiiiiaiiml  thac  it  «aaU  aaft  ha 
foaAs  :f  »  ddhaUaf  ipf  laaraii^i  it  if  t»  fp  «■ 

M:  lot  I  pfm  MA  npiaJiM  apas  Aia.    UfaBlhe 


:4;«aacaaeta|aaaaaf  thai 

<«;  Xw  ^aa.    faMa  v.  KOiaM  ^S  Jwial,.  liaV« 

MWitaaaiaaa  Tcm,   nil      I>ifial  \ff  ( 

eret    nefiira  TaidaC  C  J^   at  tl»  ImtL  SaaiaHa  Tte^MaMv  of  ^  BaOa    htU thaC  tke  te4 

.\ «UBi  fKr  WaraidaluR.    It  afpftand  that  tha       opoatai  aa  at ■■■■■  of  Ua  aittmc  aat  aft  » 

vtuiaa  Batiaa  aaaa  vaa  H« 

«aclc.  «!M  rfiaiA  ia  17901  by  hia  vaL  fBakcrafife  ic  Arrjawrr  T.SiSat^  Sn.  I;.  Marc^  1836. 

<acaec  in  carfaiii  flrwhiiM  ■■itifiaihilrf  aalMBk.  villb  —.Am  aaaaitv  waa  mm^mi^  Xa  Ciaitni.  ia  tratt  to 

p>!aMin4cr  » Iwr  iMiwa.  if  aha  haAaay.  witfcia«  wmt^nmrnt  to  swhfaanH  aa  Ijair  Bwf7»** 

>iaia<wM»aeteaM»aaiiiaihnU.  hylaritwiL       i-fciriit  tj  n ^^-ff -"fr-"T ' '>-^'--— *- 

<g  li  ifaaii  ir,  y<€,  feiiaa,  lawt,  ec  apfaMt,  with  ia^  kar  caaattacc.  apfaiat.  lat  a»  aa  aot  to  dcfritt 

r^Miainli.  im  tkfcait  of  ■ppia'araii^i  to  ha  ng^t  hnatfaf  thrtowit  tkanof  hyiak  or  other  aati- 

MKr  w<yyt  to  acaafidaa  that.iaaaaihaifeMBM.  ciMlaiKs  ^ai»  for  vaataf  swh  oaiKaalaiiot.  io 

117  Hif  (terd  orar^  or  hy  007  waaaar  MiHa..a)aiM»  tnait  to  aaa  the  Mato  to  hmtf  BanfMoti,  for  her 

lorVtaa,   mLp  or  othnwis    liifBii  of  Ite  aiato  snto^lt  av.    Voi  fTi^iftg  SfeaivcU  hdd  that 
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tfMeK. — The  proviso  is  not  annexed  to  any  part  of  the  gift ;  it  is  not  con- 

1  to  coverture,  but  is  co-extensive  with  the  gift ;  and  is  intended  to  annex  a 

lition  to  an  absolute  gift,  which  the  law  will  not  allow. 

he  LORD  CHANCELLOR.— An  estate   is  created   by   the  Court  of 

lity ;  which,  having  created  it,  may  qualify  it,  so  as  to  meet  the  object  for 

!h  it  was  raised. 

wansion  was  not  heard  in  reply. 

'he  LORD  CHANCELLOR.— The  only  distinction  I  can  find  between 
case  and  that  of  TuUett  v.  Armstrong^  is,  that  the  clause  against  anticipa- 
preoedes  the  clause  of  the  gift,  and  that  is  a  distinction  which  I  consider 
Uy  immaterial.  You  need  not,  therefore,  trouble  yourself,  Mr.  Swanston, 
hat  part  of  the  argument ;  but  as  to  the  transaction  itself,  I  am  not  quite 
!  that  I  understood  it  correctly. 

Swanston  stated  the  facts  as  to  the  loan  and  the  grant  of  the  lease. 
nie  LORD  CHANCELLOR.— You  need  not  trouble  yourself  further  ; 
tdakthe  appeal  must  be  dismissed.  In  the  case  of  TuUett  v.  Armairang^ 
cd  Cottenham  appears  to  me  to  have  exhausted  the  whole  subject,  and  I 
ok  it  quite  impossible  that  the  principles  on  which  such  cases  are  based  can, 
there  laid  down,  be  ever  again  touched  with  success.  There  never  was  a 
» argued  in  this  court,  in  which  the  whole  subjeet-matter  appears  to  have 
n  more  thoroughly  sifted ;  and  Lord  Cottenham  then  came  to  the  conclu- 
),  in  which  I  fully  concur,  that  as  a  Court  of  Equity  creates  the  particular 
d  of  estate  in  question,  a  Court  of  Equity  has  full  powers  to  modify  it  when 
sees  fit  to  do  so ;  a  distinction  which  appears  to  me  to  be  founded  on  sound 
se,  and  a  just  appreciation  of  the  principles  of  equity.  In  the  case  before 
,  the  feeling  of  the  parties,  with  respect  to  the  law  on  this  subject,  is  shewn 
the  mode  they  adopted  in  their  attempt  to  defeat  the  settlement.  There 
re  seven  years  of  the  old  lease  unexpired ;  and  the  reservation  of  rent  in  the 
w  lease  is,  in  effect,  a  reservation  to  the  husband  alone.  It  was  merdy  a 
cuitous  mode  of  attempting  to  defeat  the  provision  against  alienation.  The 
ms  they  had  recourse  to  prove  very  plainlv  that,  in  their  opinion,  it  was  a 
od  and  valid  settlement.  I  consider  the  decision  of  the  Vice-Chancellor  to 
perfectly  right.  The  appeal  must  be  dismissed  with  costs.  In  the  case  jof 
uUett  v.  Jrmstrongy  I  have  beard  that  Lord  Cottenham  struggled  against  the 
inciple,  as  being  at  variance  with  his  previous  impressions.  The  knowledge 
that  fact  renders  the  ultimate  decision  in  that  case  still  more  valuable. 

'•)  This  rue  must  be  deemed  as  virtually  orer-  Lyadhnrst,  but  which,  haying  been  again  amied 
bg  Brown  v.  Btm^ardf  as  decided  by  the  Vice-  before  his  lordship,  tiien  stood  for  judgment,  andf  has 
■Borllor  of  England,  and  confimied  by  lord      since  been  re?ersed  (potf). 
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)n  during  their  joint  lives.  I  say  as  tenants  in  common  ;  for  he  directs  as 
lows:  **  Nothing  but  their  receipts  shall  be  a  release  or  discharge  to  my 
istees,^  &c  Now  he  must  be  presumed  to  have  intended  that  this  bequest 
>uld  continue  so  long  as  any  of  his  daughters  should  require  maintenance, 
it  is,  during  their  lives.  He  then  eoes  on  to  declare,  that  tne  principal,  after 
ir  deaths,  shall  be  given  in  equal  parts  to  the  surviving  children  as  they 
ive  at  the  age  of  twenty-one.  When,  therefore,  is  the  pnncipal  to  go  over  ? 
le  expression  is,  ^'  after  their  deaths,^  that  is,  after  the  deaths  of  all.  There 
DO  words  of  severance  ;  after  the  death,  therefore,  of  all  of  the  daughters, 
fund  is  to  go  to  the  surviving  children,  which  I  think  is  intended  to  mean 
aggregate  class  of  children.  My  opinion  is  that,  as  the  testator  gives  the 
ney  to  his  five  daughters  during  tneir  lives,  with  a  clause  directmg  their 
dpts  and  the  gift  over,  it  makes  those  four  daughters,  who  survived  their 
er  Elizabeth,  tenants  in  common  during  their  lives.  When  another  daughter 
B,  another  question  may  arise  in  respect  to  an  accrued  share. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Thursday  and  Friday ^  January  29  and  30,  1846. 

ROLFE  V,  RoLFE.  (c) 

Partnerthip — Covenant  enforcible  in  pari,  and  (u  to  another  part  not — Consideration, 

htsoiution  of  partnerehip  took  place  between  two  tradetmen,  A  and  B.  B,  one  qf  the  par  inert,  in 
wtideraiion  qfA,  the  other  partner,  paying  him  a  certain  turn  of  money,  made  an  ansignment  of 
U  kis  intereet  in  the  said  btttine»9  to  A,  and  entered  into  a  covenant  not  at  any  time  to  carry  on 
r  engage  in,  alone  or  with  any  other  person,  the  trade  or  buHnete  of  a  tailor  within  the  space  qf 
wemty  mUesfrom  London.  In  a  subsequent  part  qf  the  same  deed,  A  covenanted  that  B  should  be 
mployed  as  a  cutter  in  the  said  business  so  long  as  it  should  be  carried  on,  or  so  long  as  B  should 
iHgently  and  faithfully  attend  to  the  said  business.  Upon  an  injunction  bill  filed  to  restrain  B 
now  carrying  on  the  business  of  a  tailor :  Held,  that  although  so  much  of  the  agreement  as  referred 
i  the  employmeni  of  B  could  not  be  enforced  in  a  Court  qf  Equity ,  yet,  there  being  a  good  considerO' 
on  for  B*s  negative  covenant  not  to  carry  on  business,  SfC,  the  Court  would  enforce  that  part 
^  the  agreement.  Held  also,  that  acting  as  the  foreman  for  another  party  in  the  business  of  a 
Hot  was  a  violation  qfthe  agreement  on  the  part  qf  B. 

'^ROM  the  statement  in  the  bill,  it  appears  that,  in  the  year  1832,  the 

Elaintiff,  F.  Rolfe,  together  with  his  fatner,  James  Rolfe,  and  the  plaintifTs 
er,  William  Rolfe,  carried  on  in  co-partnership  the  business  of  tailors ;  in. 
month  of  September  in  that  same  year,  they  agreed  to  dissolve  the  partner- 
3,  and  a  deed  for  that  purpose  was  accordmghr  executed  by  them,  which^ 
T  reciting  that  the  said  James  Rolfe  and  William  Rolfe  had  respectively 
eed  to  give  up  to  the  plaintiff  all  their  respective  interests  in  the  goodwill  of 
said  business,  and  of  the  stock  in  trade,  &c.,  in  consideration  of  the  plaintiff 
iring  to  the  said  James  Rolfe,  during  his  life,  an  annuity  of  200/,  and  to 
zabeth  Rolfe,  wife  of  the  said  James  Rolfe,  if  she  should  survive  him,  an 
uity  of  501. ;  and  in  consideration  of  1,050/.  to  be  paid  to  the  said  William 
fe,  the  said  James  Rolfe  and  William  Rolfe  for  the  consideration  aforesaid^ 
g;ned  all  their  interest  in  the  said  partnership  business  to  the  plaintiff,  his 
tutors,  administrators,  or  assigns ;  the  deed  contained  the  following  cove* 
t  on  the  part  of  the  said  James  Rolfe  and  William  Rolfe  respectively ;  ^<  that 
(a)  Reported  by  6.  Goldimitb,  Esq.,  Burister-at^law. 
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in  coDsideration  of  the  premises,  they,  the  said  James  Rdife  and  William  Bdfe 
respectively,  should  not,  nor  would  at  any  time  or  times  thereafter,  carry  oocr 
practise,  or  engage  in,  alone  or  with  any  other  person  or  persons,  the  trade«r 
business  of  a  tailor,  or  of  a  tailor  or  draper,  within  the  space  of  twenty  ndes 
from  the  Standard  at  Comhill,  in  the  City  of  London.  And  further,  that  thqr, 
the  said  James  Rolfe  and  William  Rolfe  respectively,  or  their  respective  eseeih 
tors  or  administrators,  should  not,  nor  woula  at  any  time  or  times  thereafter,  ]bj 
themselves  respectively,  or  by  any  agent  or  agents,  do,  or  omit  respectively,  tny 
act,  matter,  or  thing  whatsoever,  by  the  doing  or  omission  whereof  respectivdvi 
the  plaintiff,  his  executors,  administrators,  or  assigns,  should  or  mifffat  (i 
hindered  and  obstructed  from  receiving  the  full  benefit  of  the  goodwill  tnereb 
before  assigned,  or  intended  so  to  be,  or  any  of  them,  or  any  part  or  parts  thenol 
respectively  ;  but  on  the  contrary,  that  they,  the  said  James  Rolfe  and  Willifli 
Bolfe  respectively,  and  their  respective  executors  and  administrators,  shade 
and  would,  upon  every  reasonable  request  to  be  made  for  that  purpose  by  dn 
plaintiff,  his  executors,  administrators,  or  assigns,  make,  do,  perform,  an 
execute  all  and  every  such  further  and  other  lawful  and  reasonable  acts,  deedi 
matters,  and  things  whatsoever,  as  he,  the  said  James  Rolfe,  his  executors,  ad 
ministrators,  or  assigns,  should  advise  and  require  to  be  done  for  the  betta 
effectuating  these  presents,  and  every  assignment,  power,  clause,  matter,  anc 
thing  thereinbefore  contained,  and  for  the  better  and  more  speedily  and  effectii 
ally  recovering,  receiving,  and  getting  in  by  plaintiff,  his  executors,  adminb 
trators,  and  assigns,  the  effects  and  premises  thereinbefore  assigned  or  intended 
so  to  be,  and  every  part  thereof,  and  for  the  enjoyment  by  the  plaintiff,  idi 
executors,  administrators,  or  assigns,  of  the  said  goodwill ;  and  also  shodd 
and  would  give  their  respective  assistance,  and  use  their  respective  best  endett* 
vours  that  the  said  debts,  effects,  and  premises  might  be  speeaily  and  effectuaDr 
got  in  and  received  by  the  plaintiff,  his  executors,  administrators,  or  as^gns,  tfu 
the  said  goodwill  enjoyed  by  him  and  them.  And  it  was  further  witmesbxb^ 
that  in  pursuance  and  further  performance  of  the  said  agreement  on  the  pert  of 
the  plaintiff,  and  in  consideration  of  the  premises,  the  plaintiff  did  therehjfot 
himself,  his  heirs,  executors,  administrators,  and  assigns,  covenant,  promise^ 
and  agree  with  and  to  the  said  William  Rolfe,  his  executors,  administrators,  sol 
assigns,  that  he,  the  said  William  Rolfe,  should  be  employed  as  a  cutter  in  tlie 
said  business  so  to  be  carried  on  by  plaintiff,  his  executors,  administratoni 
or  assigns,  so  long  as  the  said  business  should  be  so  carried  on  by  him  or  iksBf 
or  so  long  as  he^  the  said  WilHam  Rolfe^  diligently  and  faithfully  attended  !• 
the  said  businessj  and  devoted  the  whole  of  his  time  thereto  ;  and  during  sodi 
time,  and  so  long  as  the  said  William  Rolfe  should  be  so  employed,  the  plaintft 
his  heirs,  executors,  administrators,  and  assigns,  should  and  would,  from  tioK 
to  time,  pay,  or  cause  to  be  paid,  unto  the  said  William  Rolfe,  by  way  i' 
salary  for  such  employment,  such  a  sum  of  money  as  should  for  the  time  beiq 
be  equal  to  the  rates  and  proportions  following ;  that  is  to  say,  during, the  life« 
the  plaintiff,  at  the  rate  of  6/.  5s.  per  centum  on  the  amount  of  money  receiid 
on  account  of  the  said  business,  and  after  the  decease  of  the  plaintiff,  then 
at  the  rate  of  7/.  10s.  per  centum  on  the  amount  of  money  received  on  aoooODt 
of  the  said  business.  And,  lastly,  the  said  William  Rolfe,  for  the  observaoa 
and  performance  of  all  and  sinmilar  the  covenants  and  agreements  in  the  flU 
indenture  on  his  part  containea,  did  thereby  bind  himself^  his  heirs,  esecutois 
and  administrators,  to  the  plaintiff,  his  executors  or  administrators,  in  the  fiil 
sum  of  1,000/.  of  lawful  money  of  Great  Britain,  as  liquidated  damages,  and  no^ 
«s  a  penalty,  or  relievable  against  either  at  law  or  in  equity/' 

The  bill  also  stated  that  the  1,050/.  w«s  paid  by  the  plaintiff  to  defendant- 
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It  the  plaintiff  oontinued  tbe  said  business,  and  employed  the  defendant  as  a 
tter,  diown  to  tbe  month  of  October  last,  when,  in  consequence  of  his  inatten- 
Q  to,  and  neglect  of,  nlaintiff's  business,  and  of  the  plaintiff  having  overpaid 
t  defendant,  as  r^;araed  the  per-centage,  upwards  of  1,300/.,  he  had  deckned 
jfing  him  any  more  salary  until  be  lim  repaid  himself  the  amount  which  he 
d  overpaid  defendant ;  that  the  defendant  then  withdrew  from  plaintiff's  em- 
ijrmeDt  altogether,  and  commenced  business  in  London,  as  a  tailor,  in  part- 
nip  with  another  person.  The  bill,  therefore,  prayed  that  the  defendant 
ght  be  restrained  nom  further  carrying  on,  or  practising,  or  enga^ng  in, 
oe,  or  with  any  other  person  or  persons,  the  trade  or  business  of  a  tailor  and 
ipor,  within  tlie  space  of  twenty  miles  from  the  Standard  in  Comhill,  in  the 
f  of  London,  and  from  interfering  with,  injuring,  or  disturbing  the  enjoy- 
nt  by  plaintiff  of  the  goodwill  in  the  said  trade  or  business.  The  plaintiff 
r  moived  for  the  injunction.  Several  aflSdavits  were  filed  by  the  defendant  in 
podtioii  to  tbe  motion,  for  the  purpose  of  shewing,  amongst  other  things,  that 
t  defendant  was  only  acting  in  the  capacity  of  a  foreman  to  a  person  by  the 
■e  of  Willis,  in  the  business  of  a  tailor ;  Willis  being  at  that  time  a  nair* 
OKrand  perfumer. 

JMIeff  and  T.  H.  Terrell^  in  support  of  the  motion. 
Jmmm  Parker  and  Giffbrd^  on  the  other  side,  contended,  that  unless  the  Court 
bU  carry  tbe  whole  agreement  into  effect,  it  would  not  interfere  as  to  part 
[y;  ttid  that  the  performance  of  the  second  part  of  the  agreement  could  not 
flnfixoed,  if  a  spmfic  performance  could  not  be  decreed  as  to  the  whole.  If 
to^  a  part  of  the  agreement  the  Court  could  not  give  relief,  as  where  the 
nedy  was  in  damages  at  law,  the  Court  would  not  say,  ^'  so  &r  you  may  come 
D  equity,  but  the  other  party  must  be  left  to  his  remedy  at  law.*"  Moreover, 
I  covenant  was  in  itself  unreasonable,  namely,  that  the  defendant  should  not 
a  work  at  his  trade  within  twenty  miles  of  London.  And  lastly,  by  the 
Gendant's  acting  as  foreman  of  another  person,  he  was  not  doing  any  thing  in 
ilation  of  the  covenants,  and  could  not  thereby  be  considered  as  a  trader 
dun  the  meaning  of  the  bankrupt  laws. 
Cases  dted :  KemUe  v.  Kean  (6  Sim.  S33) ;  Kimberley  v.  Jennings  (ib. 

21 ;  Hoofer  ▼.  Brodrick  (11  Sim.  47). 
ethelly  m  reply,  contended  that,  in  the  first-mentioned  case  cited  by  the 
ler  side,  the  prayer  of  the  bill  was,  that  the  agreement  might  be  specincally 
tformed,  andfin  the  mean  time  that  the  defendant  Kean  might  be  restrained 
im  acting  at  Drury-lane  Theatre,  and  that  the  observation  of  the  Court  in  that 
le  was  not  conclusive,  namely,  that  the  injunction  was  sought  by  the  plaintiff 
wumiUary  only,  which  differed  from  the  present  case,  as  also  did  the  other 
0  mentioned  cases ;  since  that  part  of  the  agreement  relating  to  the  emjdoy- 
nt  of  the  defendant  by  the  plaintiff  being  wholly  independent  of  that  part 
dch  related  to  the  negative  covenant,  it  was  capable  of  being  enforced  by  the 
nrC 

The  Vicx-Chakckllob.  —  This  agreement  may  be  divided  into  two 
rts :— The  first  part  is,  that  a  thousand  guineas  should  be  paid  to  William, 
d  an  annuity  to  the  father— the  partnership  was  to  be  dissolved,  and  the  busi- 
IB  carried  on  by  Francis,  part  of^  the  stipiuaticm  bein^,  that  William  was  not 
cany  on  the  business  di  a  tailor  within  a  certain  distance  mentioned  in  the 
mnwnt.  Then  comes  the  second  part  of  the  agreement,  which,  upon  the 
7  fiioe  of  it,  was  only  intended  to  be  continued  during  the  option  of  either  of 
\  parties ;  fat  the  terms  are  not  absolutely  laid  down  that  William  should  be 
fHojad,  md  a  definite  sum  paid  to  him;  but  either  party  might,  under  the 
ma,  pot  an  end  to  it,  and  no  relidT  is  sought  in  refenenoe  to  this  part  of  the 
roL.  II.  « 
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itgreement.  Now,  this  part  of  the  agreement  was  to  the  effect  that  Frands 
would  employ  his  brother  William  during  the  continuation  of  the  buKiness,  or 
so  long  as  William  *^  diligently  and  faithfully  attended  to  the  said  business  T 
and,  during  the  time  he  should  be  so  employed,  Francis  was  to  pay  him  a  co^ 
tain  per-centage  upon  the  money  received  on  account  of  the  said  business.  It 
was,  therefore,  competent  for  Francis  at  any  time  to  put  an  end  to  the  agree- 
ment by  ceasing  to  carry  on  the  business,  and  for  William,  by  not  faithfully  and 
diligently  attending  to  the  business.  Now  it  is  very  clear  that  no  Court  codd 
interfei*e  with  the  terms  contained  in  this  part  of  the  agreement;  but  dooit 
follow  that,  because  an  optional  arrangement  formed  a  part  of  the  consideratkm, 
that  part  of  the  agreement  which  was  really  absolute  cannot  be  enf<xted? 
There  was  a  consideration  given  for  the  defendant  not  to  carry  on  the  busineai 
within  a  certain  distance — this  of  course  is  an  agreement  which  this  Court  can 
enforce :  the  other  is,  I  admit;  one  which  cannot  be  enforced  by  this  Court ;  but 
this  is  wholly  distinct,  and  as  no  relief  is  stmght  in  respect  of  the  latter,  but 
only  an  injunction  in  respect  to  that  part  which  is  plain,  I  am  of  opinion  the 
injunction  ought  to  be  granted.  An  objection  has  been  offered  on  behalf  of  the 
defendant,  that  he  has  never  violated  the  agreement.  This  objection  I  do  not 
think  at  all  reasonable.  The  terms  of  the  agreement  are,  "  that  they,  the  oud 
James  Rolfe  and  William  Rolfe,  respectively,  should  not,  nor  would,  at  tey 
time  or  times  thereafter,  carry  on,  or  practise,  or  engage  in,  alone  or  with  any 
other  person  or  persons,  the  trade  or  business  of  a  tailor  and  draper.'*'  Now,  cm 
it  be  asserted,  that  when  Wm.  Rolfe  engaged  himself  with  Willis  in  carrying  Mi 
the  business  of  a  tailor  within  the  limits  prescribed,  whether  as  a  foreman  or  DoC^ 
that  it  is  not  a  breach  of  the  agreement  ? 

Injunction  grantei 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

December  12, 1845. 
Bartholemew  V,  ■    ■     (a) 

Will^Power^Tettameniary  execution  qf^PubKcation. 
A  will  being  wuide  under  the  ierme  qfa  jHtwer  w^ch  required  tkat  it  ehould  be  pubKehed  and  attidti^ 
Held,  that  **  We,  the  undereigned,  atteet  to  have  eeen  the  above  teetator  sign  the  above  vitft 
amounted  to  a  tuffieient  attestation. 

C  BARTHOLEMEW,  bv  his  will,  dated  the  5th  day  of  January,  1828, 
#  authorized  and  empowerecl  Charles  Arch.  Bartholemew,  by  his  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils  thereto,  to  be  by  him  signed  and 
publiithed  in  the  presence  of,  and  attested  by,  two  or  more  credible  witnessei, 
to  give,  bequeath,  appoint,  or  dispose  of  certain  Bank  Annuities  in  the  said  will 
mentioned.  C.  Bartholemew,  the  first  testator,  died  in  18S3;  Charles  Arch. 
Bartholemew  died  on  11th  August,  1837,  having  made  a  will,  which  was  signed 
by  him  and  by  three  witnesses,  with  the  following  attestation  :  **  We,  the  under- 
signed, attest  to  have  seen  the  above  testator  sign  the  above  will."  The  will 
had  been  delivered  to  a  district  reviser  in  Germany  before  six  witnesses,  and 
declared  by  the  testator  himself  to  be  admissible.  There  was  also  an  en- 
velope, declaring  that  what  was  therein  contained   was   his  unbiased  willj 

(a)  Rqiorted  by  G.  Goldsmith,  Esq.,  Barrister* at-Uw. 


BAITTHOLEM  EW  v. ^ 

ind  that  letters  of  administration  had  been  granted  with  the  will  and  codicil 
innexed.  The  Master,  to  whom  the  cause  stood  referred,  by  his  report  found 
hat  the  said  C.  A.  Bartholemew  had,  by  his  said  will  and  codicil,  cluly  signed 
lid  published  in  the  presence  of,  and  attested  by,  more  than  two  witnesses,  fully 
zercised  the  power  of  appointment  by  the  will  of  the  said  Charles  A.  Bartho- 
eniew  reserved  to  him.  The  parties  now  presented  a  petition  to  confirm  the 
ifaster^s  report ;  the  only  question  for  the  determination  of  the  Court  being 
rhether  the  attestation  of  publication  was  sufficient. 

Beihell  and  Giffbrd^  in  support  of  the  petition,  contended  that  the  delivery  of 
be  will,  and  the  declaration  of  the  testator  that  it  was  his  will,  amounted  to  a 
affident  publication. 

Cases  cited :  Mackinley  r.  Siwn  (8  Sim.  561) ;  Doe  v.  Spihbury  (10  Cla» 
c  Fin.  S40)  ;  Stanhope  v.  Kein  (2  S.  &  S.  87). 

Goodeve^  for  the  other  parties  in  the  same  interest. 

Walker  and  Collins^  on  the  other  side,  contended  that  there  was  no  attestation 
(publication,  and  that  the  re(][uirements  of  the  power  were  not  in  this  respect 
mj  satisfied  ;  that  a  clear  distinction  existed  between  a  general  and  a  special 
itotation.  In  the  present  case  a  special  attestation  was  required ;  and  that  the 
knr  in  this  respect  is  that,  if  only  part  of  that  which  is  required  is  expressed^ 
ym  eannot  introduce  the  whole. 

Cases  cited  :  Waterman  v.  Smith  (9  Sim.  6S9)  ;  Wardv.  Swift  (I  C.  &  M. 
171);  Curtis  v.  Kenrick  (3  Mee.  &  W.  461);  Simeon  y.  Simeon  (4  Sim. 
565);  Lempriere  v.  Valpy  (5  Sim.  108);  Moody  v.  Reid  (1  Madd.  516); 
Ihtifer  V.  Burtt  (4  Adol.  &  EL  16) ;  Walters  v.  Melford  (2  Curt.  221)  ; 
George  v.  Rielly  (ib.  I) ;  Wright  v.  Wakeford  (17  Ves.  454) ;  Sug.  on 
Powers. 

The  Vice-Chanckllor. — The  question  is,  whether  signing  before  the  wit- 
nesses be  not  a  sufficient  publication  ?— or,  in  other  words,  whether  it  sufficiently 
ippears  by  the  attestation,  not  only  that  the  will  was  duly  signed,  but  that  it 
was  also  published  ?  The  words  of  the  attestation  are,  ^'  We,  the  undersigned, 
attest  to  have  seen  the  above  testator  sim  the  above  will.**'  It  is  not,  theiefore, 
a  general,  but  a  special  attestation ;  and  it  appears  to  me  that  this  is  of  itself  a 
sufficient  testification  by  the  witnesses,  of  their  having  seen  the  testator  sign 
what  they  understood  to  be  his  will ;  and  it  is  perfectly  indifferent  in  what 
manner,  or  in  what  words,  that  fact  was  communicated  to  them.  It  seems, 
however,  on  the  face  of  the  attestation,  that  they  were  present,  and  saw  him 
sign  what  they  believed  to  have  been  his  will.  My  opinion,  therefore,  is,  that 
taey  have  sufficiently  attested  publication. 
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TOgffcateitatorfBiwctolik  wife  JlikgDoJiaBiiliiltfK  [iitwiiiBd  dwt  if  Jig 
Ao«y  die  witlmk  iMe  br  UiB,  tk^  afkv  her  dm^ 
Us  hnAer.  thit  tlie  braueft  to  the  farodier  w  piod,  aMioi^  he  diecl  in  die 
Kfttinecftfaevifr.  Thercftid  ahoPfVT.  Zonmd  (6  Jurist,  618);  Biiif- 
efar*ir.  Ilorwr  C«  AlkT  90B):(6)  Caa^iff  v.  Hardmg  (^Bam.hMiL 
MO);  (^)  Oorrctf  r.  OM*mff  (1  Y  kC^  C.C.  4»4);  1^««wt.  Smlier(n 
Vcs.  4791;  Jr«M€f  Y.  Hmdmm  (S  Mcr.  190);  (d)  ad  iTeifay  r.  Fovl0r(S 
Bfo-  TmA.  Ca^  T«J.  mL  299^ 

i0f)  M0tfm%ii4^^.%.Au.wn^  Ei^.,  Bn^  cksfci««htvo9e«cnlkfMkaftDE.P.MiT.P^ 

ier'X^M.  ^  ^LcHeK.P.«rV.F.fi*«ilkoittlnvMi«iib 

f<^>  £fMMiariir  Afr«Mr.  /m«  17.  1742.  Lovi  tkm  tkcvfcoleof  tkewd  tvoksaaestogOMlli 
CkiMMlkir  M«r4iiit*«^K,«W  U«  vOI,  hU,  •«!  ani  to  tke svrinv of  them,  Ut  or  her  owiilan, 
MiU  f >.  arjr  Mdbr  A^  «M  cxMolrti :  Mi  if  ihe  £e  ■i1«ioiitiil .oriiwgii-  S.P.£edift  tkotnli- 
wfilhMBt  ^mk,  1^it»  iv  rv  U  0,**  D,  InrietfaiM,  tor's  fiCelne,  leamo^  a  vidov,  Imt  bo  iaae.  Tkl 
a»lMibr«4amiiM'W7^<WfCilMlatc«MiiHMtBd  loBp«iig  jot^wrot  wio  gmmbySirWilBMiGiiati 
ilM  Jboi  Ma««ii4«tef%btk4htotWmlMifcr.  -M  tinktkebefMBt  OFfcria  this  one  k  too  naolk 
•OMl  wttw^thttomotor^i^iwsootnMlgrito  Aheq|M9ttoA.WIcrthe4rathof  B.doesMiliMlt 
MfHit>  Ha4«tkit  the  fiflhitotkw  ovcrwwToid,  that  A.  snsthandflivetoiccnvethekgwj.  ThI 
—4  w«i4 oothc  toiiiii i  to D/s4yiaywithort issae  iatcRatiots  i«  the  4rath  of  the  testator,  aad  h 
IHtecatthetisworherieecaee.  ♦^ ;-aj>»^    y     ■■  #.H,>«wKo.h«iii»w«fc-, 

^4  Cee^iMr  V,  ir«r«sf .  /alf  19aad  9S,  1831.  crcrthecvcat  of  B.*s  death  nay  happen.  So,tfttl 
Imti  BroaghMi*  JLC— A  testator  gave  to  B.  a  heqaest  be  to  A.  ia  ease  B.  shaU  die  vlthoat  iMk 
««i«#sCodliaadUsho«sea^fand  at  C.,with  a  If  thatvcreaOovedtobeagoodbeqiaest.A.'sniia- 
dbwtioathot,  (fsheaanted,  thcpropertrshoaldbe  sesitathcBVRmld  be  entitled  to  take  at  whatewttMl 
•sttkdseMjrnpoahencifaadchlldrea;  bat  ia  ease  the  issae  Hidbt  IhO.  It  is  for  that  rcaeoa  Oat  It  h 
of  her  death  wfthoatlavfallesae,  the  aoaey  so  left  held  too  raaote.  Batif  A-kpcrsoMdlytotakatti 
tohertobeeqpillrdMdedbetwixthiBacphewsaad  kcaer^thea  the  pceaanptMrn  isstnof  thatMhn 
flfoM«whoa%htbettviagatthetfaM,aadthefand  dciaite  WlaRaf  nnecoaldaotbeia&eteatite^ 
atC.tohieaephev/.iL  Held,  that  B.  took  aa  '■""•t'-**—  iViei^/aeie,  a  bcqaeat  over  to  thi 
ifciiiatt  latetf  et  ia  tho  elocfc.  sarrivor  of  twopenoao,  after  the  death  of  osMwUh- 

{4)  Mwmm.Unimm.  Febnnqr,  1817.   SrWB-  oat  teas,  tealshcs  this  pRoamptioa ;  for  it  wQI  bs 

■8»0fiat,8.R.-lBtttocMeMMlMewi  ^^  " 


TUBNEB*.  FBAMPTOli.  « 

il  and  Prior ^  for  the  defendant  Harriett  Penny. — In  Massey  v.Hudaon 
I3S),  the  Master  of  the  Rolls  said :  <<  Primdfacie^  a  bequest  over  to  the 
of  two  persons,  after  the  death  of  one  without  issue,  furnishes  this 
tion  ;  for  it  will  be  intended  that  the  survivor  was  meant,  individually 
onally,  to  enjoy  the  legacy,  and  not  merely  to  take  a  vested  interest, 
ight  or  might  not  be  accompanied  by  actual  possession."  In  Hugh^ 
(1  P.  Wms.  534),  it  was  held,  that  where  a  testator,  having  two  ne» 
u  and  B.,  bequeathed  his  personal  estate  to  A.  and  B. ;  and  upon  either 
dying  without  children,  then  to  the  survivor,  the  bequest  was  good* 
ed  also  Le]^  v.  Ferard  (^  Russ.  &  Myl.  S78) ;  Tisher  v.  Barrgi 
D,  153) ;  and  Mackinnon  v.  Peach  (S  Keen,  555). 
^,  for  the  defendant  Frampton,  who  was  the  surviving  executor  of 
nny,  the  testatrix. 
unaonj  in  reply. 

January  12,  1846. 

'ick-Chaxcelloe. — The  question  in  this  case  is  as  to  the  construo- 
residuary  clause  in  the  will  of  Mrs.  Penny,  a  will  which  is  not  a£Pected 
ioent  Wills  Act.  The  clause  is  in  these  words :  <'  All  the  residue  of 
sys,  stocks,  securities  for  mcmey,  and  other  effects,  I  give,  devise,  and 
I  unto  my  said  son,  Taver  Penny,  and  my  daughter,  Harriett  Penny, 
to  be  divided  between  them,  in  case  they  are  boUi  living  at  the  time  of 
ue.  But  if  either  of  them  shall  happen  to  die  before  me,  or  at  any 
!r,  without  issue,  then  I  give,  devise,  and  bequeath  the  share  of  him  or 
jring,  and  without  issue,  to  the  survivor  of  them.'"     The  facts  are  these : 

*  Penny  (whom  the  plainti£P  represents,  and  Harriett  Penny,  who  is  a 
It,  survived  the  testatrix,  and  Taver  Penny  died  without  leaving  any 
id  without  ever  having  had  any ;  but  Harriett  Penny  is  alive.  Tfaie 
claims  a  moiety  of  the  residue  in  right  of  Taver  Penn^ ;  this  claim  is 
by  the  defendant,  Harriett  Penny,  who  asserts  a  title  m  herself  to  the 
this  contention  the  Court  has  to  decide.  The  other  parts  of  the  will 
tde  or  no  assistance  in  the  work  of  interpreting  the  clause  in  question. 
re  to  consider  any  thing  in  the  other  parts  of  the  will  as  favourable  to 
itruction,  I  must  consider  others  as  containing  something  favourable  to 
»ite  construction.  They  may  be  considered,  therefore,  as  of  no  sub- 
value  for  any  purpose  of  the  argument.  The  words  ^^  at  any  time^ 
rhaps,  be  reasonably  contended  as  bein^  in  favour,  though  by  no  means 
rely,  of  the  plaintiff.  But,  on  the  other  hand,  the  word  '*  and^*  oc- 
between  the  word  "  dying''  and  the  words  "  without  issue,"  seems  to 

afly,  to  enjoy  the  lei^aey,  and  not  merely  manner  at  that  the  lorvivor  might  take  ?    Tnr  it  by 

ested  interest,  which  might  or  might  not  this  test.    Soppose  a  bequest  over  after  an  iodefi- 

uM  by  actual  possession.    For,  if  the  nite  failore  of  issue  were  good,  and  that  the  issue  of 

p  be  necessary  only  to  vest  the  interest,  the  person  first  dying  wrre  not  to  fail  for  fifty  years 

dcr  it  transmissible,  the  objection  of  re-  after  the  death  of  the  sunrivor ;  how  could  the  claim 

•  Bot  at  all  obviated,  and  the  restrictife  of  his  representatives  at  that  period  be  ezduded  ? 
n  docs  not  arise.  Now,  the  addition  of  They  would  say,  our  testator  was  the  survivor ;  he, 
*■  exeeoton,  administrators,  or  assigns,"  therefore,  took  a  vested  Intereet  in  the  legacy,  and 
B  presamptioa  that  it  was  a  mere  personal  the  event  has  now  happened  on  which  it  was  given 


t  was  intended  for  the  survivor.    For,  to  him.    Could  it  be  said  that  the  legacy  was  jper< 

ne  should  be  no  such  failure  of  issue  as  sonal  to  the  individual,  and  that  if  he  himself  did  not 

le  Urn  penonally  to  take,  yet  his  repre-  live  till  it  could  vest  in  possession,  nobody  could 

would  be  entiUed  to  claim  in  his  right,  claim  in  the  diaracter  of  his  representative  ?    Tlie 

•  the  fisUure  of  issue  should  happen.    I  answer  would  be,  that  by  the  express  words  of  the 

reftire,  aequiesee  in  the  decbioo,  as  re-  will  it  is  given  to  him  and  his  representatives.    It  ia 

Mfeftotts  ▼.  Skbutert  as  it  is  repugnant  to  thorefore  notapersoaal,  butatransmisaihte  interest, 

bacMs  om  whiofa  it  professes  to  proceed,  and  eooscquently  the  gionnd  fiidla  oa  which  alone 

coaki  it  be  said  that,  as  the  will  was  the  words  *  dying  without  issue '  could  have  rc- 

■BBatbaadyiaiwitiioafclameiaMcha  cdved  a  ratdcUi  iatarprtUtion." 
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me — if  the  observation  is  not  too  slight — to  afibrd  some  ground  of  argunei 
against  it,  though  far  from  conclusivdy.  The  most  important  point  for  oons 
deration  would  oe,  the  meaning  and  effect  of  the  word  ^'  survivor.**  If,  instes 
of  that,  the  testatrix  had  used  the  word  ^*  other,"  I  am  not  prepared  to  say  thi 
the  plaintiff ^8  claim  could  have  been  resisted  by  Harriett  Penny ;  and  as  tfi 
word  "  survivor '^  is  sometimes  considered  as  meaning  ^  other,^  it  seems  matoii 
to  determine  whether  that  is  its  meaning  in  the  clause  of  the  will  now  befa 
the  Court.  If  the  word  '^  survivor^  is  to  be  taken  in  its  ordinary  sense,  tin 
the  ground  upon  which  I  understand  Pinbury  ▼.  Elkbh  Hugke$  v.  Sayer^  wm 
KeUey  v.  Fowler j  to  have  been  decided,  and  the  jtidgment  delivered  by  fl 
William  Grant  in  Massey  ▼•  Mud^ofif  and  otlier  w^-known  authontia 
would  lead  one  to  think  that  the  proper  conclusion  would  be  in  favour  of- tk 
validity  of  the  gift  to  Taver  Penny  of  the  moiety,  in  the  events  which  1m 
happened.  But  if  the  word  ^*  survivor"  is  to  be  read  as  ^other,^  and  if  ll 
law  permits,  in  cases  of  this  class,  a  leaning  in  favour  of  one  construction  mdi 
than  another,  that  leaning  is  certainly  for  supporting  the  bequest ;  but  the  I 
quest  would,  here,  be  destroyed  by  such  a  reading,  and  I  consider  this  suAds 
to  prevent  the  departure  from  the  correct  and  simple  sense  of  the  word.  A<a 
maybe  put  of  the  death  of  one  of  the  two  residuary  l^;atees  leaving  iasae^s 
afterwards  the  issue  existing,  the  death  of  the  otlier  residuary  le^tee  widii 
having  had  any,  both  having  survived  the  testatrix.  This  consideratioa  ^ 
pears  to  me,  however,  not  to  countervail  that  which  I  have  before  mentioBa 
Although  this  is  my  impression,  I  think  the  case  is  one  of  considerable  di 
culty,  and  I  should  have  postponed  the  delivery  of  my  judgment  if  IlM 
thought  it  likely  that  I  could  usefully  bestow  more  reflection  than  I  hiii 
After  turning  the  case  repeatedly  in  my  mind,  the  conclusion  to  which  I  hn 
come  is,  that  a  lawyer  may,  without  impropriety,  decide  as  any  other  Ml 
reading  it  impartially,  would  decide  it,  namely,  in  favour  of  the  defendant,  Bi 
riett  Penny.  The  suit  was,  in  my  opinion,  nir  and  reasonaUe ;  and  I  couili 
that  the  plaintiff,  although  failing,  must  have  costs  out  of  the  estate.  The  tm 
tees  to  have  their  costs,  as  between  solicitor  and  client. 


ROLLS  COURT. 

Monday,  January  26,  and  Monday,  March  2,  1846. 

DOKOVAN  V.  N£EDHAIf.(a 

WiU^C^nttruetioi^-'IiUereti  o»  iepaey  pttjfMe  mi  mjMhtr§  rfgy— Pbfilon— Ifajwlwuaw. 

Tic  rn/etff,  that  where  aUffoey  i» yioen,  pmjfobU  mt  a/mbare  doff,  ii  ehaii nol  emrf  imiereei  AUI I 
dojf  of  payment  arrivei. 

The  exeeptum  to  the  rule  ie  where  aparenigivee  a  legaep  to  hie  ehUd,  payable  at  ajkturedapsfir^ 
that  case,  interest  ie  allowed  on  the  legacy ^  whether  9eeted  or  not  teeied,  on  the  preemmptiemU 
the  parent  did  not  mean  to  leave  the  eMld  unprovided  for  till  the  payment  of  the  legacy. 

But  if  the  parent  hae  provided  for  the  child*  e  wunntenanee  out  t^  another  find,  then  the  nda  k  i 
eame  aeinthe  caee  qfa  stranger. 

Where,  therrfore,  a  father  devised  to  his  eldest  son  in  tail  certain  real  estate,  and  gave  him  a  Iqpt 
of  considerable  amount,  and  then  bequeathed  the  reeidue  of  his  read  andpereonml  estmla  ia  liwis 
forthebenefitofhisyoungerchiUbrenonattainhtg2l,withagiftover(incaseqfnione^ihaymm§ 
chUdrtn  Hiiny  to  take  an  absolute  interest)  to  his  eldest  son;  and  directed  his  trusteas  to  pay  m 

(a)  Reported  by  J.  Macavlat,  Etq.,  Banlater.«t.law. 
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Mcy  mu§ki  ikimk  meemay/br  ike  aMm/CBoaee,  ^.  tif**  hii  9aid  "  ekilirmt  ttmdfor  piaehkf 
i  m  *uek  j^rqfetiumt  or  hubuM  as  it  mighi  be  thought  advisable;  it  was  held  thai  the 
m  was  not  entUied  to  inierest  on  his  legacy  for  his  tmaintenanee,  but  omig  to  wutlni§tum€9 
ie  gemerai  estate  Hie  the  other  ekUirem. 

» was  a  suit  instituted  for  the  admioistration  of  the  estate  of  James  Jkmo^ 
1,  the  testator  in  the  cause  ;  and  on  the  16th  of  March,  18S6,  a  decree 
ler  directions  was  made  therein,  declaratory  of  the  rights,  under  his 
irill,  of  Geor^  DonoTan,  the  testator's  eldest  son,  and  then  an  infant. 
Donovan  havmg  attained  his  age  of  SI  years,  and  being  dissatisfied 
i  decree,  presented  a  petitkui  of  re-hearing,  which  now  came  on  to  be 

testator,  by  his  will  of  the  iSth  of  March,  18S6,  gave  his  wife,  in 
to  an  annuity  of  9001.  a  year,  to  which  she  was  entitled  under  her 
;  settlement,  the  sum  of  2,00(M.,  with  interest  thereon  at  5  per  cent. 
;  death,  together  with  other  benefits ;  and  devised  the  freehold  estate  of 
n  Hill,  in  Sussex,  to  his  son  George  in  tail  male,  with  remainders  over 
to  the  other  children,  as  therein  mentioned.  After  making  these  and 
quests,  the  testator  then  proceeded : — ^<  I  give  and  bequeath  to  my  said 
orge  Donovan,  the  sum  of  20,00(Mi  in  the  SI.  per  Cent.  Consolidated 
en,  to  be  paid  to  him  on  his  attaining  his  age  of  SI  years; ^*  and  in  the 
his  dying  before  he  should  attain  that  ase,  the  20,000/.  Consols  was  to 
nsively  to  such  of  the  children  as  shouliTtake  an  estate  tail  in  the  real 
He  then  devised  and  beaueatbed  to  his  trustees,  Alexander  Donovan 
:hard  Thomas  Needham,  all  his  real  and  personal  estate,  not  specifically 
bed,  on  trust,  after  payment  of  the  said  two  sums  of  2,0002.  and  S0,000}. 
,  fo  stand  possessed  of  the  residue,  ^'  to  and  for  the  use  of  such 
:  child  or  children  lawfully  begotten  as  he  might  have  at  the  time  of  his 
NT  bom  in  due  time  after,  to  be  divided  equally  between  such  younger 
I,  and  paid  respectively  to  such  of  them  as  should  be  boys,  at  the  age  of 
to  such  of  them  as  should  be  girls,  at  the  respective  ages  of  SI,  or  days 
-lage,  whichever  should  first  happen,  and  to  become  vested  legacies  m 
his  said  children  on  his  or  her  attaining  his  or  her  age  of  SI  years,  or  on  his 
ighters  attaining  SI  years,  or  day  or  days  of  marriage,"  with  benefit  of  sur* 

Lin  case  he  should  leave  no  younger  children,  or  they  should  all  die 
y  became  entitle  to  vested  interests,  the  testator  gave  his  residuary 
f  to  his  eldest  son,  George,  payable  at  SI ;  and  if  he  should  die  under 
e,  then  over.  The  testator  tnen,  after  declaring  that,  in  the  event  of 
s  death  under  SI,  no  son  taking  the  real  estate  and  the  S0,000/.  Consols 
be  entitled  to  any  share  in  the  residue,  unless  he  should  be  an  only  soUf 
[  his  trustees,  ^^  during  the  minorities  of  his  Maid  children,  to  pay  and 
I  such  sum  and  sums  of  money  as  they  should  think  proper  and  necessaiy, 
education,  maintenance,  and  clothing  of  his  said  children,  and  for 
them  in  such  professions  and  businesses  as  it  might  be  thought  advisablct 
said  trustees,  in  their  discretion,  should  see  fitting  and  necessary,  with 
ice  and  consent  of  their  mother,  if  living ;  and  if  not,  at  their  own  dis* 
;  ^*  and  he  appointed  the  said  Alexander  Donovan  and  Richard  Thomas 
ra  hui  executors.  By  a  codicil  to  his  will,  bearing  date  the  11th  of 
ler,  1880,  the  testator  gave  George  an  additional  legacy  of  15,000/.,  on 
le  terms  and  with  the  same  restrictions  and  limitations  over  as  were 
I  respecting  the  20,000/.  Consols  ;  and  on  the  1 1th  December,  1882,  he 
i  this  lire,  leaving  his  wife,  his  son  George,  and  three  younger  children, 
nts,  him  surviving.  A  suit  having  b^  instituted  by  the  younger 
I,  for  the  administration  of  the  testator's  estate,  a  question  arose  whether 
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George,  the  eldest  son,  was  or  was  not  entitled  to  interest  on  his  two  legacies  of 
{80,000/.  Consols  and  15,000/.  for  his  maintenance.  The  cause  coming  on  to  be 
heard  on  further  directions,  this  question  was  argued,  and  by  the  decree  then 
made  it  was  declared,  among  other  things,  that  George  would  be  entitled  to  be 
paid  his  legacies  on  his  attaining  SI,  but  that  in  the  mean  time  he  was  not 
entitled  to  be  paid  any  interest  upon  them ;  and  that  until  George,  or  sonie 
one  of  the  other  children  entitled  to  those  legacies  in  the  event  of  his  detdi 
under  SI,  should  attain  that  age,  the  whole  of  the  residuarj  real  and  personal 
estate,  including  the  two  legacies,  should  constitute  the  fund  out  of  whicfa  all 
Uie  children,  George  equally  with  the  others,  were  to  be  maintained.  This  decree 
not  being  satisfactory  to  (reorge,  he,  on  attaining  SI,  presented  a  petition  oC 
re^hearing  as  to  the  non-allowance  of  interest  on  his  legacies,  and  as  to  thdr 
being  mixed  up  with  the  other  property  in  one  common  fund  for  the  nuaabBF 
nance  of  all  the  children  ;  and  this  petition  now  came  on  to  be  heard. 

Kindersley  (with  him  H.  Clarke),  for  the  petitioner. — The  questioii  ii^ 
whether,  under  the  circumstances,  the  will  and  codicil  justified  the  declaiatiflB^ 
that  George  Donovan  would  be  entitled  to  the  legacies  on  attaining  £1,  but  not 
to  interest  thereon  in  the  mean  time ;  and  whether  the  residuary  estate,  including 
the  legacies,  formed  the  proper  fund  for  the  maintenance  of  the  childnMk 
Now,  m  the  first  place,  it  is  proper  to  consider  what  is  the  effect  of  the  gifti 
The  estate  in  Essex  is  first  given  to  Gteorge,  and  then  comes  the  mft  of  tk 
90,000/.  payable  at  21,  together  with  the  stock.  Sec.  on  the  esUte.  This  laMr 
bequest  is  absolute ;  but  the  ^ft  of  the  Consols,  if  made  even  to  a  strsiigtt'i 
would  have  been  vested,  and  being  made  by  a  father  to  a  child,  carries  intern^ 
out  of  which  his  maintenance  should  have  been  provided  ;  and  in  like  maniMr 
also^  the  other  children  should  each  have  been  maintained  out  of  their  respectift 
sluuvs.  Besides,  if  George  should  die  under  21,  the  20,000/.  is  directea  togf 
to  tbe  second  son,  and  he  is  then  to  have  no  share  in  the  residuary  property,  m 
yet  he  would  have  his  maintenance  out  of  it.  The  petitioner  is  theicfise 
entitled,  out  of  the  general  estate,  to  the  difference  between  the  sum  expendel 
in  his  maintenance  and  the  interest  at  4  per  cent,  on  his  legacies. 

Turner  (with  him  Randell)^  for  the  younger  children. — The  declaratios 
made  on  further  directions  is  proper.  The  first  observation  which  arises  is  0 
to  the  2,000/.  given  to  Mrs.  Donovan.  In  making  that  bequest,  the  testator 
has  expressly  directed  interest  to  be  paid  thereon  at  5  per  cent,  firom  his  destk; 
and  therefore  the  presumption  is,  that  where  interest  is  intended  to  be  given^  it 
Is  so  expressed.  Then  the  legacies  to  George,  though  vested  in  intei*est  subject 
to  be  divested,  are  payable  at  a  future  day ;  and  in  ordinary  cases  the  lawil^ 
that  they  do  not  carry  interest  till  the  day  arrives  on  which  payment  is  to  be 
made ;  for  it  is  the  time  of  payment  of  a  Iq^acy,  and  not  the  vesting,  that  legfl^ 
lates  the  allowance  of  interest.  If  payment  is  postponed,  then  no  interest  ii 
l^ven,  and  vice  versd.  (Crickett  v.  Dolhy^  8  Ves.  10.)  (a)  There  is  a  distiB»- 
tion,  however,  in  the  case  of  a  legacy  to  a  child,  but  what  is  the  reason  of  itF 
The  Court  regards  the  moral  obligation  the  parent  is  under  to  provide  mab* 
ienance  for  the  child,  and  if  he  has  neglected  to  do  so,  it  allows  mterest  to  bi 
applied  for  that  purpose.  {Crickett  v.  Dolby,)  And  hence,  if  a  provision  B 
actually  made  for  maintenance,  no  interest  is  given.     (Wynch  v.  Wynek,  (I) 

(a)  Ift  Criekeit  v.  Z>o%,  it  was  held,  amongother         (i)  In  Wifneh  t.  Wyneh,  tbe  dedsion  wm  tth' 

tlilngt,  UMit  a  legacy  from  a  fwreiit  to  a  child  bears  When  a  father  gives  a  legacy  to  a  diUd,  payabliit* 

interest  before  tbe  time  of  payment,  and  from  the  fotnre  day,  and  makes  an  express  provision  fmraili* 

death  of  the  testator,  and  is  the  only  case  of  a  vested  tenance  ont  of  another  fond,  the  legacy  sbaB  i^ 

legacy,  which  is  dtbiium  im  prdBtaUi  gohendum  m  carry  interest  ontil  the  time  of  payment. 
fitharo,  carrying  interest  till  after  the  day  of  pay- 
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1  Cox,  43S;  Hearb  ▼.  Greenbankj  1  Ves.  sen.  304.)(a)  Subject  to  the  legacies 
to  George  when  he  comes  of  age,  the  dear  residue  is  to  go  to  the  younger 
children ;  and  till  George  comes  of  age,  they  are  all  to  be  maintained  out  c^ 
the  general  fund.  There  is  nothing  in  the  maintenance  clause  to  exclude 
George.  [The  Mastkr  of  the  Rolls.— They  say,  singula  singulis  reddendo^ 
George  is  to  be  maintained  out  of  the  interest  of  his  own  shore.]  There  is  no 
dneetion  to  sever  Greorge's  legacies  from  the  general  estate  till  he  attains  SI. 

Mmtpell  and  UeaihfUld^  for  the  trustees. 

Mimdersleyj  in  reply.— »The  first  argument  advanced  by  the  other  side  is, 

ihiC  the  testator  having  expressly  given  interest  on  Mrs.  Donovan's  legacy,  and 

Jbvin^  omitted  to  give  any  direction  as  to  his  son  George'^s  legacy,  has  thereby 

amifiested  an  intention  of  allowing  no  interest  on  the  Tatter,     ^ut  suppose  lie 

hid  aaid  nothing  about  interest  in  the  former  case,  no  more  than  4  per  cent. 

would  have  been  given,  and  that  from  one  year  after  his  death  ;  it  was  therefore 

■BoeHary  to  direct  expressly  that  5  per  cent,  should  be  given  from  his  death, 

IS  that  the  argument  is  without  any  foundation.     It  is  said,  there  is  no  distinc- 

IMB  between  the  income  and  the  capital  of  the  residue,  and  that  it  is  to  be 

nmMi  nd  an  aggregate  fund  out  of  which  maintenance  is  to  be  paid ;  but  it 

isBot  merely  maintenance,  but  advancement  also,  that  is  directed  in  the  main* 

iMBce  clause,  and  George,  according  to  that  argument,  is  to  have  advancement 

mt  «f  the  aggregate  residue ;  for  if  he  is  included  in  the  clause  for  one  purpose, 

he  ii  also  includad  for  the  other.     Well,  the  question  comes  to  this — aoes  this 

dHue  of  maintenance  and  advancement  direct  that  out  of  the  fund,  including 

ike  M,0002.,  the  payments  shall  be  made  ?     No ;  it  only  directs  that  sums  for 

WBBtenance  and  advancement  shall  be  allowed,  but  does  not  mention  the  fund 

ant  of  which  they  are  to  come.     But  the  contenticm  is,  that  because  he  mentions 

aafimd,  he  meant  that  the  aggr^ate  fund  should  be  applied  for  the  maintenance^ 

tie.  of  all,  and  that  George  should  have  no  interest  on  his  legacies.     This, 

Wvever,  is  not  consistent,  and  George  is  entitled  to  interest. 

March  2. 

TIk  Master  of  the  Rolls  stated  the  various  clauses  of  the  testator's  will 

komg  upon  the  point  in  question,  and  then  proceeded : — At  the  hearing  of 

thbcnue,  I  was  of  opinion  that  the  defendant,  George  Donovan,  was  entitled 

tokre  his  legacies  of  80,000/.  Consols  and  15,000/.  paid  to  him  on  atuining  the 

9  of  21  years,  but  that  he  was  not  entitled  to  any  dividends  or  interest  thereon 

it  die  mean  time,  but  only  to  maintenance  out  of  the  general  estate  like  the 

odxr  children.     On  the  question  only  of  the  declaration  to  that  eiFect  contained 

h  the  order  then  made,  the  cause  was  again  brought  before  the  Court,  and  heard 

•I  a  petition  of  re-hearing ;  and  it  was  argued  that  George  ought  to  be  held 

entitled  to  interest  from  the  death  of  the  testator,  or  at  all  events  from  one  year 

iftar  his  death.     The  rule  which  was  laid  down  by  Lord  Hardwicke,  in  the 

ew  of  Hearle  v.  Greenbankf  is,  that  no  interest  is  to  be  allowed  on  a  legacy 

ghren  to  a  person  payable  at  a  future  day.     The  general  rule  is  that;  but  there 

ne  exceptions  to  the  rule  in  cases  where  a  father  gives  a  legacy,  payable  at  a 

future  time,  to  his  child ;  for  in  such  cases  interest  is  allowed  as  and  for  main- 

taumce,  on  the  presumption  that  the  father  does  not  mean  to  leave  the  children 

unprovided  for  until  the  legacy  becomes  payable.     In  the  case  of  Hearle  v. 

Gftenhankj  the  testatrix  gave  her  daughter  "  100/.  a  year  until  the  age  of  ten 

Jttw ;  and  after,  the  further  sum  of  50/.  a  year  till  she  attained  the  age  of  21,  the 

U)  !■  flinrfe  t.  Oreenhank,  it  was  held  that  where     it  is  Dot  demiindAhle  ;  hut  if  given  to  a  child,  the 
"^icltt  are  firtn,  payable  at  a  certain  time,  they     Coart  will  oUow  it  by  way  of  maintenance. 
**nT  M  laterctt,  for  Ull  the  day  of  payment  comesi 
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Bald  sums  to  be  applied  by  the  executors  for  the  education  and  maintenance  of  her 
aaid  daughter  according  to  their  discretion ;  ^  and  then  she  gave  **  to  her  said 
daughter  8,000/.,  to  be  paid  her  when  she  should  attain  the  age  of  21  years ;  but 
if  her  said  daughter  should  die  before  the  said  acre  without  issue  living  at  her 
death,  then''  over;  and  no  more  interest  than  the  maintenance  in  t)^  mean 
time  was  allowed.  In  the  case  of  Wynch  v.  Wynch^  Lord  Kenyon  stated  the 
rule  to  be,  that  ^^  when  a  father  gives  a  legacy  to  a  child,  whether  it  be  a  vested 
legacy  or  not,  it  will  carry  interest  from  the  death  of  the  testator,  as  a  main- 
tenance  for  the  child ;  but  this  will  be  only  where  no  other  fund  is  provided 
for  such  maintenance ;  for  where  other  funds  are  provided  for  the  maintenance, 
then  if  the  legacy  be  payable  at  a  future  day,  it  shall  not  carry  interest  until 
the  day  of  payment  comes,  as  in  the  case  of  a  legacy  to  a  perfect  stranger.^  In 
that  case  before  Lord  Kenyon,  the  testator  gave  to  each  of  his  daughters  the 
«um  of  10,000/.,  to  be  paid  to  them  respectively  on  their  attaining  the  age  of 
^1  years,  or  day  or  days  of  marriage,  which  should  first  happen  ;  and  he 
^directed  his  trustees  to  pay  and  apply  such  sums  of  money  out  of  his  personal 
'  estate  towards  the  maintenance  ana  edfucation  of  his  daughters,  till  their  portions 
should  become  payable,  as  to  his  executors  and  trustees  should  seem  fit  and 
necessary,  not  exceeding  the  interest  of  their  respective  portions  after  the  rite 
of  4  per  cent. ;  and  notwithstanding  the  reference  to  the  interest  as  applicable 
to  their  maintenance,  all  they  were  allowed  was  simply  maintenance.  After 
*  the  best  attention  I  have  been  able  to  give  to  this  case,  I  cannot  distinguish  it 
from  former  cases  in  which  it  has  been  held  that  the  child  was  not  entitled  to 
interest.  There  is  nothing  in  the  will  to  shew  that  the  legacies  given  to  Geoige 
were  to  be  separated  from  the  rest  of  the  personal  estate  till  the  time  for  pig- 
ment of  them  should  arrive.  In  giving  their  share  of  his  property  to  bb 
youn^r  children,  the  testator  speaks  of  the  residue  of  his  estate ;  and  fa 
providing  for  their  maintenance  and  education,  he  speaks  of  all  his  childrA, 
and  does  not  limit  his  directions  to  the  younger  children  only ;  nor  is  there  ant 
special  designation  of  a  fund  out  of  which  maintenance  is  to  be  raised  for  em 
of  them.  No  difBculty  arises  from  the  directions  to  make  advances  to  placeout 
the  children  in  a  business  or  profession.  If,  indeed,  a  sum  had  been  paid  to 
^'George  for  his  advancement  in  the  world,  there  mi^ht  have  been  some  questioa 
iraised  as  to  deducting  the  amount  from  his  legacies,  but  there  is  nothing  to 
-jdiew  that  he  was  to  be  maintained  out  of  the  interest  of  those  legacies.  The 
question  of  interest  depends  on  the  question  whether  the  testator  has  provided 
for  the  maintenance  of  all  his  children  out  of  the  general  estate ;  and  I  amrf 
opinion  that  he  has  done  so,  and  therefore  George  is  not  entitled  to  what  lie 
claims.  At  the  same  time,  the  decree  is  inaccurate  in^  form,  though  r^ 
in  substance.  It  would  have  been  better  to  have  said  that  Geor^  wm 
^titled  to  maintenance  till  his  legacies  became  payable,  and  not  to  interest 
thereon  till  that  time.  Th^  effect  is  the  same,  and  there  is  no  use  in  correctilt! 
It  now,  though  if  it  were  rendered  accurate,  it  would  be  desirable.  Tw 
petition  must  be  dismissed,  with  costs. 


91 


ROLLS  COURT. 

Saturday,  July  19,  Tuesday ^  July  22,  Saturday ^  November  8,  Wednesday, 
Naoember  19,  and  Saturday,  November  22,  1845:  and  Friday,  April  17, 
1846. 

Bennett  v.  CooPER.(a) 

SkhUi^  lAmitatioia — Mortgage — Tnut  to  tell — Covenant — Aitignment  in  equity — Deed-poll — 
Appointment  of  attorney,  operation  of, 

htktpemr  1816,  A.  B.  mortgaged  certain  Jreeehold  premitee  for  a  term  qf  yean  to  C.  D.,  and 

mUered  mio  m  covenant  to  pay  the  mortgage  money  on  a  day  therein  named,  which  he  failed  to  do. 

H 181 7r  A.  B.,  being  then  indebted  in  a  eum  qf  money  to  hie  banJtere,  he,  together  with  C.  D., 

emmeged  tha  premise*  in  fee  to  the  bankers,  in  trust  to  sell  and  satiny  and  discharge  the  debt  due 

to  tkewuelves,  and  then  that  due  to  C.  D. ;  and  A,  B.  and  C.  D.  thereby  also  entered  into  a  joint 

msimweral  covtnsmt  with  the  bankers  for  the  payment  qfthe  debt  due  to  them.    A  few  days  after, 

A,  &  esfteuiedm  deed-poll,  whereby,  in  consideration  of  the  debt  due  by  him  to  C.  D.,  and  C.  D,'s 

tkMHtg,  a»  kis  surety,  to  the  bankers,  and  in  order  to  secure  the  repayment  of  the  debt  to  him,  he 

a/fsiated  C.  D.  his  attorney,  to  receive  all  sums  thereafter  to  become  due  and  owing  to  him  A.B., 

miwB  legacies  and  bequests  which  should  thereafter  be  made  to  him,  or  to  his  then  present  or 

asgfiimre  wife.    From  1817,  there  was  no  evidence  of  any  payment,  nor  qf  any  aeknowledgmmt 

qfC.  D.*9  debt  I  but  as  to  the  bankers,  several  transactions  took  place.    In  1823,  they  entered  into 

pttamrion  qfthe  premises,  and  ultimately,  in  1834,  sold  them,  and  applied  the  proceeds  inpayment 

sftkthr  debt,  which  was  not  thereby  fully  satisfied. 

BM,  iked  time  did  not  run  so  as  to  bar  the  plaintiff*  s  claim  pending  the  execution  of  the  trust: 

tkii  the  debt  was  a  subsisting  debt  at  the  time  qf  filing  the  bill;  and  that  the  deed-poll  was  valid 

and  effectual,  and  operated  as  an  assignment  in  equity  qf  all  sums  of  money  and  legacies,  or  other 

prepertg  wuntioned  therein,  and  thereafter  receivable. 

THIS  was  a  suit  instituted  for  the  purpose  of  obtaining  the  benefit  of  a  cer- 
tain deed-poll,  executed  by  the  defendant,  in  the  year  1817,  in  favour  of 
bis  bcDtber-in-law,  the  plaintiff,  as  a  security  to  hiin  for  moneys  lent,  and  as  an 
Ueramty  for  his  liability  in  respect  of  other  moneys,  for  which  he  became 
«vety  for  the  defendant.  The  bill,  which  was  filed  in  October,  1842,  stated, 
diit  in  December,  1815,  Cooper,  the  defendant,  purchased  a  corn-mill  and 
pnmises,  called  Framshall  Mill,  for  ^270/.,  and  to  enable  him  to  complete  the 
fuithasey  he  borrowed  500/.  from  one  Joseph  Ratcliffe,  and  1,500/.  from  the 
pUntiff,  Bennett ;  and  it  was  agreed,  that  the  plaintiff  and  defendant  should 
give  a  bond  to  Ratcliffe  for  bis  500/.,  and  interest  thereon,  and  that  the  defendant 
4oiikl  execute  a  mortgage  of  the  mill,  &c.  to  the  plaintiff,  to  secure  the  repay- 
ment of  the  500/.  to  Ratcliffe,  and  of  the  1,500/.  advanced  by  the  plaintiff  him- 
self. Accordingly,  the  plaintiff  and  defendant  executed  the  bond  to  Ratcliffe ; 
and  on  the  Ist  of  January,  1816,  the  defendant  and  Chaml)erlain,  his  trustee, 
mortgaged  the  mill  and  premises  to  the  plaintiff  by  demise,  for  a  term  of  1,000 
years,  to  be  void  on  repayment  of  the  2,000/.  and  interest  on  the  1st  of  July 
then  next;  and  in  the  indenture  of  demise,  the  defendant  covenanted  for  him- 
flelf,  his  heirs,  executors,  and  administrators,  with  the  plaintiff,  his  executors, 
administrators,  and  assigns,  to  pay  the  2,000/.,  with  interest,  on  the  appointed 
day,  which^  however,  he  failed  to  do. 

For  some  time  previously  to  July,  1817,  the  defendant  kept  a  banking 
•  account  with  his  bankers,  Messrs.  Blurton,  Webb,  and  Co.,  whicli  he  had  then 
orerdrawn  to  a  considerable  amount ;  and  being  pressed  by  thera  for  payment 
or  security,  he  proposed  to  the  plaintiff,  and  the  plaintiff  agreed  to  become  hia 
torety  to  the  bankers,  and  to  join  in  a  conveyance  to  them  of  the  mill  and 
premises,  on  trust  to  sell  and  apply  the  proceeds  in  payment  of  Ratcliffe^s  500/. ; 
(•)  Reported  by  J.  Macaulat,  Em}.,  B«rriiter*mt.Uw. 
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then,  of  the  sum  due  to  themselves ;  and  lastly,  of  the  plaintiff's  debt,  which  was 
to  be  postponed  ;  and  if  there  should  be  any  surplus,  it  was  to  be  paid  to  the 
defenaant.  In  pursuance  of  this  agreement,  indentures  of  lease  and  rdease^ 
bearing  date  the  J22nd  and  28rd  of  July,  1817,  were  executed,  whereby  the 
mill  and  premises  were  conveyed  in  fee  to  the  bankers,  on  trust  to  sell,  and  out 
of  the  proceeds  of  the  sale  to  pav  the  costs  thereof;  then,  the  500/.  and  inteMt 
due  to  Ratdiffe;  then,  the  debt  aue  to  themselves,  amounting  to  l,6!i02i  18s. Cd., 
with  interest;  next,  the  1,500Z.  due  to  the  plaintiff,  and  interest;  and  lastly,  to 
pay  over  the  surplus  to  the  defendant;  and  the  plaintiff  and  defendant  thefdbf 
covenanted,  jointly  and  severally,  to  pay  the  saia  sum  of  1,620Z.  18&  5d.,  wito 
interest ;  and  the  plaintiff  assigned  the  premises,  for  the  residue  of  the  term  of 
1,000  years,  to  James  Blair,  on  trust  for  the  bankers.  But  for  the  purpose  of 
giving  the  plaintiff  security,  and  an  indemnity  for  becoming  his  surety,  the  de- 
fendant made  and  signed  a  deed-poll,  bearing  date  the  7th  of  August,  1817; 
and  thereby,  after  reciting  that  tne  defendant  was  justly  and  truly  indebted  to 
the  plaintiff  in  2,000/.,  for  divers  sums  of  money  lent  and  advanced  to  him  od 
mortgage  or  otherwise,  and  that  the  plaintiff  had  become  surety  for  him  to 
Tarious  persons,  and  might  be  called  upon  for  payment  of  all,  or  some  of  Ae 
moneys  for  which  the  plaintiff  stood  bound  or  engaged  as  surety  for  him,  sod 
that  aivers  persons  were  indebted  to  the  defendant  in  various  sums  of  monerlbr 
goods  sold  and  delivered,  money  lent  and  advanced,  and  otherwise,  and  divm 
other  sums  might  thereafter  become  due  to  him,  and  that  he  had  considerable 
expectations  from  the  relations  and  friends  of  himself,  and  his  then  wife,  irbo 
might  probably  give  or  bequeath  to  him,  or  to  his  said  wife,  certain  legacies  cr 
sums  of  money,  and  that  he  was  desirous,  so  far  as  might  be,  of  securing  the  aid 
debt,  or  sum  of  S,000/.,  to  the  plaintiff,  and  that  he  had  therefore  determined  Id 
execute  the  now  reciting  deed-poll.  It  was  thereby  witnessed,  that  he,  the  srifl 
defendant,  for  and  in  consideration  that  he  stood  justly  and  truly  indebted  to 
the  plaintiff  in  the  said  sum  of  2,000/.,  and  in  order  to  secure  the  reuayuicat 
thereof,  with  interest,  from  thenceforth,  did,  by  the  said  deed-poll,  fully  tfd 
absolutely  nominate,  constitute,  and  appoint  the  plaintiff,  his  executors,  adikiiBift- 
trators,  and  assigns,  his  true  and  lawful  attorney,  or  attorneys,  irrevocable,  tat 
him,  and  in  his  name,  and  on  his  behalf,  but  for  the  only  proper  use  and  beneit 
of  the  plaintiff,  his  executors  or  administrators,  to  ask,  demand,  sue  for,  reoof#» 
and  receive,  of  and  from  all  and  every,  or  any  person  or  persons  whomsoeftf» 
whom  it  should  or  might  concern,  all  and  every  sum  or  sums  of  money  lAd' 
soever,  which  then  was,  or  were,  or  at  any  time  or  times  thereafter  sboiddir 
might  be  due  or  owing  to  him,  or  to  any  other  person  or  persons  in  trust  ftr 
him  ott  any  account  or  concern  whatsoever,  or  howsoever,  and  also  all  and  enfj 
legacy  or  l^acies,  bequest  or  bequests,  sum  or  sums  of  money,  which  had  alresdy» 
or  at  any  time  or  times  thereafter  should  or  might  be  given  or  bequeathed  t) 
him,  or  to  his  said  wife,  or  any  future  wife,  by  any  person  or  persons  whooMO* 
ever,  or  which  should  become  due,  owiqg,  or  payable  to  him  m  his  own  rtfht^ 
or  in  the  right  of  his  then  present  or  any  future  wife,  under  or  by  virtue  of  Ae 
Statute  of  Distributions,  or  otherwise,  ana  all  other  moneys  and  etiRects  whidi  Am 
were,  or  thereafter  might  become  due  or  payable  to  him,  or  to  his  executoiser 
administrators,  or  which  he  or  they  might  be  entitled  to  receive  on  any  aooouttt 
or  accounts  whatsoever,  or  which  he  ought  or  might,  if  personally  present,  *• 
ceive,  take,  possess,  or  enjoy;  and  on  non-payment  or  non-delivery  thereof,  lo 
his  said  attorney  or  attorneys,  of  the  moneys,  matters,  or  things  aforesaid,  er 
any  of  them,  or  any  part  or  parts,  or  on  refusal  to  account  for  the  s^une^  fix*  Mm, 
and  in  his  name,  or  m  the  name  of  his  said  attorney,  and  on  his  bdialf,  to 


i  attorney, 
mence  and  prosecute  any  action  or  suit  in  any  court  of  law  or  equity  against 
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aoj  person  Hiible  to  pay,  answer^  or  account  coDcerDing  the  premises ;  and  to 
make  any  composition  or  agreement  with  any  debtor  or  other  person  concerning 
the  premises ;  and  on  payment  or  recovery,  to  give  receipts,  releases,  and  dis- 
duqges  of  and  from  tne  moneys,  legacies,  estates,  and  effects  which  should  be 
pudy  satisfied,  or  delivered  to  his  said  attorney  or  attorneys,  in  pursuance  of  the 
ODV  wtMJdng  deed-poll,  and  of  and  from  all  his  claims  and  demands ;  and  to 
'  at  an  attorney'  or  attorneys  under  plaintiff,  for  the  purposes  aforesaid ;  and 
1  him,  and  in  his  name,  to  do  and  transact  all  other  matters  and  things 
ling  the  premises,  as  fully  and  effectually  as  he  could  himself  do  if  pre- 
wmt;  and  whatsoever  his  said  attorney  or  attorneys  should  lawfully  do  in  the 
praaiacs,  by  virtue  of  the  now  stating  deed-poll,  the  said  Sampson  Cooper, 
tbandiy,  for  himself,  his  heirs,  executors,  and  administrators,  allowed,  ratined, 
aadonifirmed. 

Subsequently,  but  before  the  year  18S1,  certain  dealings  took  place  between 
die  drfendant  and  Joseph  Ratcliffe,  the  result  of  which  was,  that,  on  an  account 
boBg  taken  and  a  set-off  made,  the  claim  of  the  latter,  in  respect  of  the  500/. 
lata  and  interest  thereon,  was  fully  satisfied. 

Tbe  defoidant  continued  to  carry  on  the  business  of  the  mill  till  1821,  and 

tbs  hankers  made  further  advances  to  him ;  but  on  the  11th  of  June,  1821,  he 

Snaid  himself  under  the  necessity  of  retiring,  and  on  doing  so,  he  delivered  to 

die  plaintiff  a  bill  of  sale,  whereby,  after  reciting  that  he  owed  the  plaintiff 

spnrds  of  SSOLj  he  assi^ed  to  him  all  his  goods,  chattels,  and  effects,  in 

copadcntion  thereof;  and,  by  the  directions  of  the  plaintiff,  J.  Brown,  an 

netioDeer,  sold  the  goods  so  assigned,  with  some  others  oelonging  to  the  plain- 

tiS^  and  paid  the  proceeds  to  the  bankers  in  liquidation  of  their  debt.     On  the 

ane  lltn  of  June,  the  plaintiff  took  possession  of  the  mill,  and  worked  it  at  a 

km  till  January,  1823,  when  the  bankers,  as  mortgagees,  took  possession  thereof, 

moved  the  rents,  and  debited  themselves  therewith  up  to  April,  1834 ;  the 

Undant  being  then  indebted  to  them  in  the  sum  oi  2,800/.  and  upwards, 

ijkkk  much  exceeded  the  value  of  the  mill  and  premises,  they,  with  his  consent 

ii  viiting,  sold  the  mill  and  premises  to  one  William  Fhilhps,  for  the  sum  of 

l^OQ^,  which  was  paid  to  them,  and  the  premises  were  duly  conveyed. 

The  bill  then  went  on  to  state  that  the  debt  to  the  bankers  not  bemg  thereby 
|Md  in  full,  they  still  considered  the  plaintiff  liable  for  the  balance,  then 
aoiDiting  to  about  1,400/.,  and  besides,  the  sum  of  1,500/.  lent  by  the  plain- 
tit  and  interest,  still  remained  due  and  unpaid.  That  shortly  before  December, 
IU6,  the  plaintiff  found  that  Thomas  Webb,  an  uncle  of  the  defendant,  had 
k^ieathea  to  him  for  life  the  interest  of  750/.,  amounting  to  29/.  2s ;  and  that, 
k  cr  about  February,  1839,  he  discovered  that  Alice  Webb  had  bequeathed 
to  the  defendant,  and  Martha  his  wife,  the  interest  of  200/.  (about  8/.)  for  their 
livie%  and  after  the  death  of  the  survivor,  the  principal  to  their  children ;  and 
that  he  had  lately  discovered  that  Mary  Storr  had  bequeathed  her  residuary 
poaoDal  estate  to  the  defendant'^s  wife,  amounting  to  about  1,118/. ;  and  these 
aeveral  sums  the  plaintiff  claimed  to  be  entided  to,  under  and  by  virtue  of  the 
4ed-polI  of  the  7th  of  August,  1817,  and  accordindy  served  notices  to  that 
cAct  on  the  necessary  parties.  The  plaintiff  insisted  that  the  deed-poll  beii^ 
fir  valuable  consideration,  operated  as  a  valid  assignment  of  all  the  aefendant  s 
interest  under  the  three  wills,  as  a  security  for  payment  of  the  debt  owing  to 
die  pluntiff,  and  as  an  indemnity  against  the  liability  incurred  by  the  plaintiff 
fir  tbe  defendant.  He  further  insisted,  for  the  purpose  of  taking  the  case  out 
d  the  Statute  of  Limitations,  that  in  the  years  1825  and  1828,  certain  payments 
vcre  made  to  him  %  the  bankers  on  behalf  of  the  defendant,  but  whether  they 
\  10  niade  in  relation  to  this  particidar  account  did  not  appear ;  and  that  in 
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1889  the  defendant  wrote  to  one  of  the  executors  of  Thomas  Webb  a  letter,  b 
which  he  admitted  the  debt,  and  required  to  be  furnished  with  a  debtor  and 
creditor  account. 

On  the  6th  July,  18S9,  the  plaintifTs  solicitor  wrote  to  the  defendants 
sdicitors,  proposing  to  compromise  the  differences  between  the  parties,  bj 
accepting  on  behalf  of  his  client  half  the  residuary  estate  bequeathed,  and  5KML 
a  year,  or  about  half  the  income  bequeathed ;  but  the  defendant  absolutdy 
refused,  and  the  consequence  was,  the  mstitution  of  the  present  suit,  whidi  tkie 
plaintiff,  being  so  reduced  in  circumstances,  was  obliged  to  prosecute  in/brmi 
pauperis. 

The  bill  prayed  that  it  might  be  declared  byjthe  decree  of  the  Court  that  the 
deed-poll  of  the  7th  of  August,  1817,  was  valid  and  effectual,  and  that  the 
same  was  in  equity  a  valid  and  effectual  agi*eement,  on  the  part  of  the  saU 
defendant,  to  assign  to  the  plaintiff  such  let^cies  and  bequests  as  mi^ht  at  any 
time  thereafter  be  bequeathed  to  the  defendant,  or  to  his  wife,  or  which  should 
become  due  and  payable  to  him  in  his  own  right,  or  in  right  of  his  wife ;  and 
that  by  virtue  thereof,  plaintiff  was  entitled  to  the  interest  of  the  said  sum  of . 
750/.  so  bequeathed  to  the  defendant  for  his  life  under  the  will  of  the  said 
Thomas  Webb,  and  also  to  the  interest  of  the  said  sum  of  SCO/,  bequeathed  to  the 
defendant  and  his  wife  for  their  lives  and  the  life  of  the  survivor,  and  also  to 
the  residuary  property  of  Mary  Storr  l)equeathed  to  defendant's  wife ;  and  that 
defendant  might  be  decreed  to  assign  the  same  respectively  to  the  plaintiff,  as  a 
security  for  the  debt  so  owing  by  him  to  plaintiff  as  aforesaia,  and  as  an 
indemnity  to  plaintiff  in  respect  of  the  covenant  to  the  bankers,  and  the  liabOi^ 
so  incurred  by  the  plaintiff^  for  the  defendant ;  that  a  receiver  might  be  np* 
pointed ;  that  an  account  might  be  taken  of  what  was  due  and  owing  m 
principal  and  interest  in  respect  of  the  1,500/.,  and  of  what  amount  of  liabilitjf 
the  plaintiff  had  incurred. m  respect  of  the  debt  for  which  he  entered  into 
the  covenant ;  and  that  an  account  might  be  taken  of  all  the  legacies  and 
I)equests  to  which  the  defendant  had  become  entitled  since  the  execution  of  the 
deed-poll ;  and  that  the  defendant  might  be  restrained  from  assigning,  incunh 
bering,  &c.  the  interest  of  the  750/.,  or  of  the  200/.,  or  the  residuary  propeitf. 

The  defendant,  by  his  answer,  admitted  the  principal  facts ;  but  he  oenied 
that  he  owed  the  plaintiff  the  250/.,  in  consideration  of  which  the  bill  of  mk 
of  the  goods  was  said  to  l)e  given.  He  also  alleged  that  from  1819  till  Junei 
18S1,  a  partnership  existed  between  him  and  the  plaintiff,  and  that  on  thedl^ 
solution  thereof  they  had  come  to  an  arrangement,  whereby  it  was  agreed  thst 
the  mill  and  premises,  and  the  stock  belonging  thereto,  should  be  given  up  bj 
the  defendant  to  the  plaintiff;  and  that  from  thenceforth  all  claims  between 
them  should  be  considered  as  liquidated ;  but  that  the  arrangement  was  not 
carried  out  regularly,  because  of  the  relationship  subsisting  between  the  partieii 
and  the  defendant's  ignorance  of  law,  nor  were  the  securities  given  up  to  the 
defendant.  Of  these  allegations,  however,  there  was  no  proof;  but,  on  the 
contrary,  the  evidence  pr^uced  by  the  plaintiff  shewed  that  there  was  no  sudi 
thing  as  a  partnership,  and  the  plaintift  denied  that  there  ever  was  any  settle* 
ment  of  accounts  as  alleged.  The  defendant  also  insisted,  that  though  a  debt 
was  originally  due,  and  a  liability  incurred  on  the  convenant  to  the  bankersi 
they  were  now  barred  by  time,  there  having  been  no  acknowledgment  of  thdr 
debt  for  twenty  years,  and  the  covenant  was  no  longer  binding.  He  further 
insisted  that  the  plaintiff  was  also  barred  by  time,  there  having  been.no 
acknowledgment  ot  any  thing  due  to  him  for  twenty  years ;  for,  as  to  the  letter 
stated  to  have  been  written  to  one  of  the  executors  of  Thomas  Webb,  though 
he  admitted  it,  he  denied  that  it  constituted  an  acknowledgment,  being  omy 
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for  the  purpose  of  ascertaining  the  claims  made  against  him ;  and, 
it  was  written  to  a  third  party,  and  not  to  the  plaintiff  himself.  And, 
he  deed-poll  was  inoperative  as  a  conveyance  of  after-acquired  legacies ; 
ides,  it  was  inoperative  from  the  arrang^ement  made  between  the  parties 
,  and  was  also  oarred  by  time ;  and  being  made  for  valuable  considera* 
lich  was  now  extinguished,  it  might,  therefore,  be  revoked,  and  he  did 
revoke  it  The  interest  of  the  SCO/,  the  defendant  stated  was  given  to 
his  wife,  to  her  separate  use,  and  not  to  him. 

ease  came  on  several  times  to  be  heard,  and  after  some  discussion,  it  was 
to  stand  over  from  time  to  time  with  a  view  to  a  compromise ;  and 
Ach  negotiation  as  to  the  terms,  the  difference  between  the  parties  was 
to  the  sum  of  about  5/.  down,  and  1/.  10s.  a  year ;  but  neither  partj 
illing  to  make  the  least  further  concession,  the  judicial  decision  of  the 
ecame  necessary. 

hawe  (with  him  Rogers),  for  the  plaintiff. — The  answer  admits  all  the 
As  to  our  being  barred  by  time,  we,  by  entering  into  the  covenant,  oon- 
s  liability ;  and  if  the  covenant  continues,  so  does  the  debt  continue^ 
^e  have  thereby  made  ourselves  liable  to  pay  ;  and  if  the  debt  continues, 
irity  given  us  for  the  payment  of  it  must  also  continue.  Nor  is  there 
ig  m  the  nature  of  the  cleed  of  indemnity  which  renders  it  inoperative ; 
ementsof  this  kind  have  been  often  carried  into  effect  (  Whitfield  v.  Fauaset^ 
Kn.  387 ;  Wright  v.  Wright^  1  Ves.  sen.  409 ;  {a)  Hobson  v.  Trevor^ 
was.  15!1 ;  (6)  Beckley  v.  Newland,  2  P.  Wms.  18S)  ;  (c)  and  though 
the  form  of  a  power  of  attorney,  yet  being  given  as  a  security  and  an 
ity,  it  operates  as  an  assignment  in  equity.  The  case  of  partnership  set 
lie  answer  is  not  at  all  made  out,  but  the  contrary  clearly  appears,  and 
nothing  in  that  respect  to  bar  the  plaintiff's  claim.  He  is,  therefore, 
to  the  funds  in  question,  and  the  benefit  of  the  deed-poll. 
^ersley^  for  the  defendant. — The  plaintiff  is  now  attempting  to  get  up  a 
reference  to  a  transaction  which  took  place  so  long  ago  as  the  year  1815. 
nkers  are  passive,  the  debt  being  barred,  and  there  is  no  attempt  made 
that  any  claim  has  been  made  by  them.  From  1834  to  1842,  when  the 
I  filed,  no  question  was  raised  on  the  subject ;  now,  however,  after  so 
ears,  one  brother-in-law  thinks  it  expedient  to  bring  forward  this  claim 
the  other — [The  Master  of  the  Rolls. — The  attorneys  do  so] — ^for  the 
of  obtaining  the  paltry  sum  in  question.  The  bankers  have  made 
1,  and  their  remedy  on  the  covenant  is  barred,  there  having  been  no 
edgment  of  the  debt  by  the  defendant,  or  admission  by  part*payment,  or 
je,  within  twenty  years.  The  bill,  therefore,  can  only  oe  considered  as 
to  obtain  pa^^ment  of  the  1,500/.  advanced  by  the  plaintiff  in  the  year 
l)ut  this  debt  is  barred  by  the  Statute  of  Limitations,  even  though  the 
icHiw  'fhich  took  place  in  1821  should  not  have  been  proved  so  as  to 
to  u  arrangement  for  its  complete  satisfaction  and  discharge.  They 
fully  proved,  but  the  bill  admits  that  the  plaintiff  carried  on  the  business 
nill  on  his  own  account,  and  the  recital  in  the  bill  of  sale  of  the  goods 

hi  T.  Wright  was  a  case  of  a  devise  on  a  wife  on  tbe  deaUi  of  bit  father ;  it  wai  held  good, 

f  to  Robert,  **  or  bis  bcirs.*'    Before  the  and  eqaity  would  compel  ezecntion  of  it. 
f  happened,  Robert,  by  deed,  eonTeyed         (c)  lo  Beckley r.  Newlandthen  was  an agreemeikt 

^t,  title,  elaliD,  and  demand  "  therein  to  between  two  persons,  that  wbatever  J.  S.  sbonM,  by 

'  SOB  and  his  heirs  as  a  provision,  and  died,  his  will,  leave  to  eiUier  of  them,  should  be  equdly 

^ency  happening,  Robert's  heir  conld  not  divided  between  both ;  such  agreement  was  good, 

ist  his  fether'sact.  Also  if,  after  this,  one  of  them  contrives  that  J.  S. 

fbmm  ▼.  Trevor  there  was  an  agreement  in  shall  leave  part  of  his  estate  to  a  third  person  in  tnnt 

iticles  ioconvcT  to  the  hosband  one- third  for  him,  this  is  within  the  articles, 
at  share  shonla  come  to  the  £sther  at  the 
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in  18^1  states  that  only  S50/.  was  due.  The  question,  however,  is,  whi 
the  debt  is  barred  by  the  Statute  of  Limitations.  It  is  said  the  letter  U 
executor  of  Webb  was  an  admission  of  the  debt,  so  as  to  take  it  out  of 
statute ;  but  the  executor  of  Webb  was  no  agent  of  the  plaintiff,  and  ther 
an  admission  in  a  letter  to  him  was  immaterial.  To  take  the  case  out  of 
Statute  of  Limitations,  there  must  have  been  a  written  acknowledgment  ti 
plaintiff,  or  his  agent,  within  twenty  years;  and  has  there  been  anv 
acknowledgment  ?  Certainly  not.  Again,  the  acquiescence  of  the  de^ 
in  the  sale  of  the  mill  and  premises  by  the  bankers  is  said  to  be  an  admi 
by  him  of  the  debt ;  but  tnat  is  not  to  affect  him  as  against  the  plaintiff, 
to  the  covenant  by  the  defendant  to  pay  the  money  lent,  the  remedy  on 
barred ;  for,  by  stat.  S  &  4  Wm.  4,  c.  42,  s.  S,  actions  on  covenants  mu< 
brought  within  twenty  years  after  the  cause  of  action  accrues,  or  by  se< 
within  twenty  years  after  an  acknowledgment,  or  part-payment,  or  satisfa< 
of  the  debt ;  and,  at  all  events,  the  plaintiff  should  be  left  to  his  legal  rei 
on  this  covenant. 

Lewiuy  on  the  same  side. — We  rely  on  the  stat.  S  &  4  Wm.  4,  c.  4S 
which  the  claims  of  both  the  plaintiff  and  the  bankers  are  barred.  The  1 
might,  any  time  after  the  year  1817,  have  brought  their  action  for  the  debt, 
the  question  is,  whether  either  that  or  the  plaintiff's  debt  is  kept  alive  bji 
payment  which  has  been  made  ?  and  it  is  submitted  that  it  is  not.  The  ; 
payment  so  made  was  not  such  as  the  statute  requires,  which  must  be  pay: 
of  a  part  of  the  debt  in  such  a  manner  as  to  carry  with  it  an  admission  tl 
larger  debt  is  due,  and  must  be  made  to  the  party  entitled  to  make  the  detr 
{Tippits  V.  Heane,  1  Cr.M.  &  R.  ^S;  (a)  MiUs  v.  Fowkes,  5  Bing.  1 
456 ;  (6)  Watigh  v.  Cope,  6  Mees.  &  Wels.  824;  Holland  v.  Clark,  1  1 
Coll.  C.  C.  151.)  (c)  The  payment  was  a  mere  collateral  payment ;  anc 
putting  the  security  into  operation  had  no  effect  on  the  covenant.  | 
Mastee  of  the  Rolls. — This  is  an  execution  of  a  trust  vested  in  the  ban 
as  trustees  for  both  parties,  and  in  carrying  it  out  they  apply  the  monc 
payment  of  the  debt,  for  which  also  they  took  a  personal  covenant.  Y 
did  the  time  begin  to  run  ?  Was  it  not  the  duty  of  the  trustees  to  mak< 
trust  available  ?  They  did  not  do  so  till  1884,  that  is,  seventeen  years  afl 
was  created.!  The  defendant  had  nothing  to  do  with  the  sale  of  the  prop 
and  the  bankers  were  his  agents  to  sell  forthwith  ;  and  non  constat  tne  sa 
18S4  was  in  part-payment.  Besides,  though  they  were  agents  to  sell,  and  it 
the  proceeds  m  the  manner  directed,  they  were  not  so  for  the  purpose  of  ma 
an  acknowledgment  on  behalf  of  the  defendant  that  so  much  was  due  ti 
plaintiff.  {Phillips  v.  Phillips,  8  Hare,  299.)  (d)  The  remedy  or 
covenant  was  baned  twenty  years  after  it  was  entered  into,  there  bein 
acknowledgment,  and  the  trust  ran  on.  And,  lastly,  it  may  be  observed, 
the  assignment  of  the  legacies,  which  is  prayed  by  the  bill,  would  not,  ever 
were  made,  carry  the  case  of  the  plaintin  further ;  for  if  the  debt  is  barred 
plaintiff  has  no  locus  standi.     {Dearman  v.  Wyche,  9  Sim.  570.) 

(«)  In  Tippiti  t.  Heane,  it  was  bekl»  that  the  miut  appear  to  hare  been  made  with  the  ' 

Mjment  must  appear  to  be  made  on  acconnt  of  the  rendering  the  party  making  it  liable  to  the  dc 

«ebt  for  which  the  action  is  brought,  and  that  it  was  and  it  must  have  been  made  to  the  party  enti 

made  as  part-payment  of  a  greater  debt,  to  take  the  make  the  demand.- 

CMa  out  of  the  Statute  of  Limitations.  {d)  PkUlipt  T.PiUW|».— The  legal  effect  of  m 

(6)  In  MUls  V.  FowkeSf  a  debtor  owed  his  creditor  ledg^  a  debt  barred  by  the  statute  is  tbi 

■ome  debts  for  more  than  six  years,  others  less,  and  prosaise  to  pay  old  debts,  which  promise  the  1 

Kid  a  sum  without  appropriating  it  to  any  particular  plies  from  the  acknowledgment,  and  for  wk 

bt ;  such  payment  was  not  a  payment  on  account,  old  debt  is  a  consideration  in  law  ;  but  if  the  ] 

to  as  to  take  the  former  debts  out  of  the  statute.  is  limited  to  payment  of  the  old  debt  in  a  pai 

(c)  Holland  t.  C2arifc.— An  acknowledgment,  in  or-  manner,  &e.,  the  creditor  can  claim  no  moi 

der  to  take  a  case  out  of  the  operation  of  the  statute,  the  promlM  giTea  him. 
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Bagihawef  in  reply. — ^As  to  part-payment,  nothing  more  is  proved  than 
that  money  was  paid  on  behalf  of  the  defendant,  but  there  is  no  ground  for 
nying  that  there  was  any  other  transaction  between  the  parties,  and  therefore 
die  presumption  is,  the  payment  had  reference  to  that ;  but  in  that  respect  we 
cmy  the  case  no  further.  As  to  the  other  part  of  the  case,  there  is  strong 
nound  for  contending  that  the  plaintiff's  claim  is  well  founded.  I  cannot  see 
DOW  the  transactions  are  to  be  separated,  or  how  you  can  look  at  the  covenant  as 
Mpanite  from,  and  collateral  to,  the  trust.  The  estate  was  conveyed  on  trust  to 
be  sold,  and  being  sold  accordingly,  the  proceeds  are  retained  by  the  bankers, 
which  constitutes  a  part-payment  of  the  debt,  because  there  was  no  other  tranft* 
Ktioo  to  refer  it  to.  The  cases  all  go  on  this,  that  the  payments  might  have 
been  referred  to  another  transaction  as  well  as  to  the  particular  debt ;  but  that 
bnot  K>  in  this  case. 

AprU  17. 

The  Master  of  the  Rolls  stated  the  facts  down  to,  and  including  the 

meution  of,  the  deed-poll  of  the  7th  of  August,  1817,  and  then  proceeded : — 

I  find  no  evidence  I  can  rely  on  that  the  de^ndant  was  ever  afterwards  asked 

\pf  the  plaintiff  for  payment  of  the  debt,  or  that  he  ever  paid  interest  upon  it ; 

and  the  bill  to  recover  it  was  not  filed  till  the  year  1842,  twenty-five  years  after. 

Bot  ui  July,  1817,  the  plaintiff's  debt  was  postponed  to  that  of  the  bankers ; 

md  in  18SI  the  plaintiff^  paid  over  the  produce  of  the  sales  by  him  of  the 

deCendant's  stock,  goods,  and  effects,  to  the  bankers,  in  part-payment  of  their 

debt ;  and  in  18S3  the  bankers  took  the  mill  and  premises  into  their  own  hands, 

ad  entered  into  possession  thereof;    and  in  1834  they  sold  the  same,  and 

neeived  the  purchase-money,  and,  Ratcliffe  having  been  previously  paid  off, 

nlied  the  whole  of  it,  after  paying  the  expenses  of  the  sale,  in  part  discharge 

tf  the  1,6S(M1 18s.  5d.,  the  debt  due  to  themselves.     Thus,  in  1834  the  estate 

was  exhausted,  the  trusts  were  fully  executed,  and  the  debt  remained  unpaid. 

At  this  time  the  plaintiff  had  a  covenant  from  the  defendant  for  payment  of  his 

ddbt,  and  had  also  a  deed-poll,  whereby  he  was  constituted  an  attorney,  for  the 

Jant,  to  receive  all  such  sum  or  sums  of  money  on  such  property  as  the 


bur  the  plaintiff^s  claims  or  liabilities,  but  the  covenant  remained  till  the  year 
1884^  unaffected  by  time.  The  bill  was  filed  in  October,  1842,  and  it  alleges 
Aatin  18S8  the  defendant  received  certain  sums  of  money  coming  within  die 
loope  and  o^ration  of  the  deed-poll ;  and  it  prays  that  it  may  be  declared  that 
Ae[daiotiff^is  entitled  to  such  sums  by  virtue  thereof,  and  that  an  account  may 
be  Ud^en  of  what  is  due  in  respect  of  tne  debt  to  the  plaintiff,  and  of  his  liability, 
and  that  such  sums  may  be  applied  in  payment  thereof.  The  defendant  set  up 
a  defence  to  the  bill,  and  insisted  that  the  deed-poll  was  inoperative  as  an 
Munment  of  after-acquired  pvopertjf  and  was  also  barred  by  time.  The  deed- 
poll,  however,  is  made  for  valuable  consideration,  and  amounts  to  an  assign- 
Bent  in  equity  of  all  sums  to  be  received,  and  of  legacies  thereafter  bequeathed. 
I  think  the  debt  did  subsist  at  the  time  of  filing  the  bill,  and  that  the  deed-pcdl 
openled  as  an  assignment  of  all  such  property  as  is  mentioned  therein  for  the 
pKjrinent  of  the  debt.  The  plaintiff  is,  therefore,  entitled  to  the  benefit  of  tl^e 
laed-pill.  Declare  that  the  sums  so  bequeathed  to  the  defendant  belong  to  the 
fUnmtf  and  reserve  further  directions  and  cotto. 
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ROLLS    COURT. 

Tuesday,  April  21,  and  Wednesday,  April  22,  1846. 
HuLME  V.  Chitty.  (a) 

Sepmration  deed — Cbrutruetum — Afier-hwrn  ehildren^—Gmetal  wordB^Obfeei  rf  ihe 

Hon  o/pariia, 

Bjfadeed  of  ieparation,  it  W4u  agreed  between  hutband  and  w\fe,  that  they  should  lite  9iparaii,fif 
their  joint  livet.  and  that  **  the  children  "  ehould  live  with  the  wife;  and  the  husband  covenanted  fe 
pay  to  the  trustees  qfthe  deed,  during  his  life,  an  annual  sum /or  the  support  of  the  wife  and**  th 
ehUdren  t  "  the  whole  to  cease  if  the  wife  and  children  should  alt  die  in  his  lifetime.  Thesaninps^ 
the  annuity  in  any  year,  so  far  as  they  were  not  required  in  a  subsequent  gear ,  were  to  be  tinumm 
lated  on  the  trusts  declared  ^n  respect  of  a  policy  qf  assurance,  which  the  husband  covenanted  i$ 
^ect  on  his  life.  And,  after  reciting  that  there  were  then  living  five  children,  it  was  agreed  that^  qfkr 
ihe  death  qf  the  wife  in  the  husband's  lifetime,  a  certain  proportion  of  the  annuity  was  to  be  dedmjtj 
**for  each  and  every  of  the  said  five  children  "  then  dead,  or  who  should  afterwards  die  in  hislif^ 
time.  The  policy  Reeled  on  the  husband's  life  was  then,  by  the  provisions  qf  the  deed,  vested  h 
the  trustees,  on  trust,  during  the  life  of  the  wife,  to  apply  the  income  qfthe  sum  assured  for  Ub 
same  purposes  as  the  annuity,  and  after  the  death  qfthe  survivor  qf  husband  and  wrfe,  **  in  trwd 
for  all  and  every  such  child  or  children  qf  the  husband,  on  the  body  qfthe  wife  begotten,  as  shoM* 
attain  21,  ^c.  equally,  with  a  maintenance,  8fc.  clauses  with  remainder  to  the  husband's  e»eemtm% 
t^.,  in  dtfeult  of  any  child  living  to  attain  a  vested  interest. 

At  the  date  qf  the  deed  there  were  five  children,  of  whom  two  died  under  age,  and  without  issue  t  At 
other  three  attained  21.  7\velve  years  after  the  separation,  the  husband  and  wife  were  recomeim^ 
and  cohabited,  and  a  sixth  child  was  born. 

On  the  death  qfthe  wife,  who  survived  the  husband,  the  trust  fund,  which  was  considerable,  was  ('•■m' 
by  the  three  qfthe  five  children  who  attained  21.  or  their  representatives,  to  the  exelusiom  qfuf 
sixth  child.  ^ 

Held,  that  though  the  language  qfthe  deed  was  comtprehensive  enough  to  include  the  sixth  ehUd,mi 
though,  subsequent  to  his  birth,  the  trust  fund  was  conveyed  to  new  trustees  on  the  truste  ^tk 
original  deed,  yet,  as  it  was  contrary  to  the  whole  scope  qf  the  deed,  and  the  declared  hUenAd^ 
the  parties,  to  include  him,  he  was  not  entitled  to  any  share, 

ON  the  4th  December,  1802,  an  indenture  of  separation!  agreement*  aoi 
settlement,  was  executed  between  Joseph  Chitty,  of  the  first  part ;  Eliiip- 
beth  his  wife,  of  the  second  part ;  and  Henry  Richmond  and  Charles  CbittYV  |Bf 
the  third  part ;  whereby,  after  reciting  that  the  said  Joseph  Chitty  and  £u» 
beth  his  wife  had  mutually  agreed  to  live  separate  and  apart  from  each  otheTr 
during  the  remainder  of  their  joint  natural  lives,  and  that  upon  the  treaty  fir 
such  separation,  the  said  Joseph  Chitty  had  proposed  and  agreed  to  pay,  duriij| 
his  life,  for  the  maintenance  and  support  of  his  said  wife,  and  for  the  mainly 
nance,  education,  support,  and  provision  of  the  children  of  them,  the  said  Joiefk 
Chitty  and  Elizabeth  bis  said  wife,  or  such  of  them  as  should  from  time  to 
time  be  living,  the  annual  sum  of  money  thereinafter  mentioned,  and  to  mm 
such  further  and  other  provision  for  his  said  wife  and  shildren,  after  his  decern^ 
as  thereinafter  mentioned,  it  was  witnessed,  **  That,  in  pursuance  of  the  mU 
agreement,  and  for  the  intents  and  purposes  aforesaid,  the  said  Joseph  CIiitt)r» 
for  himself,  his  heirs,  executors,  ana  administrators,  did  covenant,  promise,  aw 
agree  to  and  with  the  said  Henry  Richmond  and  Charles  Chitty,  their  exeep- 
ton  and  administrators,  that  it  should  and  might  be  tawful  for  the  said  Biii- 
beth,  the  wife  of  the  said  Joseph  Chitty,  from  time  to  time,  and  at  all  ttiM 
thereafter,  during  their  joint  lives,  to  live  separate  and  apart  from  him  tbenU 
Joseph  Chitty,  and  to  reside  and  be  in  such  place  or  places,  and  in  sucb  fi4^ 
and  families,  and  with  such  relations,  friends,  and  other  persons,  as  she  theswl 
Elisabeth  Chitty,  notwithstanding  her  present  coverture,  should  think  fit  and  pitv- 
per ;  and  that  he  the  said  JosqplViPhitty  should  not,  nor  would,  at  any  time  or 
(a)  Repotted  bt(J.  MaoXvjlat,  Eaq.,  Btrrister-at-law. 
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ked  so  as  to  give  him  a  share,  but  it  is  impossible  for  me  to  do  so.  The  clauses 
rfAe  instrainent  would,  if  taken  by  themselves,  and  not  in  relation  to  or  in  con- 
KrCian  with  the  scope  and  objeet  of  the  deed,  include  him  as  well  as  the  other 
ijidren;  that  is,  the  words  might  have  that  eifect,  if  it  were  necessary  to  look 
)» them  alone.  It  is  said  there  were  two  avowed  objects  proposed  by  the  deed  : 
» to  make  a  piovisioD  for  the  maintenance  and  support  of  the  wife  and 
I  during  Mr.  Chitty^s  life,  and  then  to  create  a  trust  for  his  wife  and  all 
after  his  death ;  but  the  circumstances  of  the  case  do  not  admit  a 
of  that  kind.      The  deed  does  not,  it  is  true,  forbid  the  husband 


I  afterwards  cohabiting  with  the  wife,  but  it  does  exclude  me  from  putting 
i  a  ooostructioiLupon  it,  that  at  the  time  it  was  executed  the  parties  intended 
■ke  a  provision  for  children  other  than  those  then  living.     Their  intention 
n%  that  toere  should  be  a  permanent  separation,  which  was  perfectly  incon- 
t  with  the  notion  that  they  were  making  a  provision  for  children  bom  after 
*"  sUion.     On  the  whole,  I  feel  bound  to  declare  that  the  provision  was 
for  the  wife  and  children  then  living.  '  Mr.  Toinpson  Chitty  is  en- 
lilkd  to  his  costs. 
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January  15  and  24,  1846. 
DtrxE  V.  BAaNETT.(a) 

Vmdmr  tmd pmrekuer'^Obiteiumi  to  title. 

ilMii  M  m^reemmt  for  •  iMie^ «  furthtr  mfrteimeut  wm  wmie  far  tkefmrehmn  and  catweyoKce 
fth  mkfritm&ctt  toi^tr  eertam  eomdititma^  and  the  lestee  agrtedf  m  ecte  qf  nteh  pwrehne  mmd 
wmfmett  to  meeepi  ike  vtndm'e  iitie  witkotU  diiputo ;  U  wot  held  tkat,  tipon  the  le9tee*9purckagmg 
fcirtriViJifi  meeorimg  to  theetgrtemtnt,  he  woe  precluded  Jrom  rairimp  an  objection  to  theffeU' 

BT  indentures  of  lease  and  appointment  and  release,  bearing  date  the  19th 
and  Mth  of  March,  1838,  several  pieces  of  land  and  her^itaments  were 
Ctafqred  and  assigned,  with  the  appurtenances,  by  Thomas  Read  Kemp  to 
Ibmj  Edwards  and  Edward  Duke  (nis  trustee),  the  pl^tiff  in  this  case,  sub- 
ftt  to  certain  restrictions  as  to  building  on  the  land,  and  carrying  on  offensive 
bades  thereon.  By  an  indenture,  dated  the  Slst  of  March,  1838,  the  said 
Bmrj  Edwards  demised  the  said  pieces  of  land  to  Greorge  Duke,  his  executors, 
^snidstrators,  and  assigns,  from  the  date  of  the  said  indenture,  for  the  term  of 
1^000  years,  for  securing  the  sum  of  1,500/.  and  interest,  as  therein  mentioned. 
9w  an  agreement,  dated  the  ISth  of  November,  1838,  and  made  between  the 
md  Henrv  Edwards,  of  the  one  part,  and  Henry  Pescott,  of  the  other  part,  it 
IKV  agreed  that  Edwards  should  execute  to  Pescott,  his  executors,  adnunistra- 
tan,  and  assigns,  a  lease' of  a  piece  of  ground  thmin  described ;  to  hold  the 
mne  unto  the  said  H.  Pescott,  his  executors,  administrators,  and  assigns,  from 
the  5Mth  of  June  then  last,  for  the  term  of  99  years,  at  the  yearly  rent  of 
IQl  Ifia.  And  it  was  thereby  agreed,  that  in  the  said  lease  should  be  contained, 
;  other  covenants,  on  the  part  at  the  said  H.  Pescott,  his  executors,  admi- 
ts) BMfOKtti  bf  0. 8.  Allkutt,  Esq.,  Bsnitttr-at-lrr. 
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for  the  said  trustees  or  trustee,  for  the  time  bang,  to  apply  the  surplus  <t 
sayings  of  the  said  annual  sum  in  any  preceding  year,  for  or  towards  iSat 
purposes  aforesaid,  or  any  of  them,  in  any  succeeding  year :  provided  alwi^ 
that  in  case  the  said  Eb'zabeth  Chitty,  and  all  her  children  by  the  said  Jos^ 
Chitty  begotten,  should  happen  to  die  during  the  life  of  the  said  Joseph  Chitt|f, 
then,  from  and  immediatdy  after  the  decease  of  the  survivor  of  them  the  sol 
Elizabeth  Chitty  and  of  the  said  children  as  aforesaid,  the  said  annui^or 
yearly  sum  of  550/.  should  cease,  determine,  and  be  no  longer  paid  or  pavaHei* 
And,  after  reciting  that  there  were  then  living  five  children  of  them  the  ■fl 
Joseph  Cliitty  and  Elizabeth  his  wife,  and  that  it  had  been  agreed  that,  uptt 
or  after  the  death  of  the  said  Elizabeth  Chitty  (if  in  the  lifetime  of  the  siil 
Joseph  Chitty),  the  sum  of  752.  should  be  deducted  from  the  said  sum  of  SBK 
so  to  be  paid  as  aforesaid,  for  each  and  every  of  the  said  five  children  wb 
should  be  then  dead,  or  should  thereafter  die  in  the  lifetime  of  the  said  JomI 
Chitty,  it  was  thereby  further  witnessed,  provided,  agreed,  and  declared^  w 
and  between  the  parties  thereto,  *^  that  upon  and  immediately  after  the  deadi  tf 
the  said  Elizabetn  Chitty,  in  case  the  same  should  happen  in  the  lifetime  of  tk 
said  Joseph  Chitty,  the  sum  of  75L  should  cease,  or  oe  deducted  from  the  Md 
annual  sum  of  550/.  so  to  be  paid  by  the  said  Joseph  Chitty  in  manner  bSok^ 
said,  for  each  and  every  of  the  said  five  children  of  them  the  said  Joseph  Chittj 
and  Elizabeth  Chitty,  who  should  or  might  be  dead  at  the  time  of  the  death  of 
the  said  Elizabeth  Chitty ;  and  in  case  of  the  death  of  any  or  either  of  theni,  at 
any  time  or  times  after  tne  death  of  the  said  Elizabeth  Chitty,  in  manner  aht^ 
said,  then  the  like  abatement  or  deduction  of  75/.  should  be  made  for  each  aad 
every  of  them  who  might  happen  to  die,  in  manner  aforesaid.***  And  reciting 
that  it  had  been  agreed,  that  the  said  Joseph  Chitty  should  insure  his  life^  m 
the  names  of  the  trustees,  for  the  sum  of  1,500/.,  and  that  he  had  so  insoidl 
accordingly,  in  the  Equitable  Assurance  office,  it  was  thereby  further  irit^ 
nessed,  and  the  said  Joseph  Chitty  did  thereby  covenant  with  the  trustees,  ifall 
he  would,  at  all  times  thereafter,  during  his  fife,  pay  the  premiums,  and  dolfl 
other  acts  and  things  necessary  to  keep  the  policy  on  foot ;  and  it  was  tbeiefay 
agreed  and  declared  by  and  between  the  parties  thereto,  that  the  said  Henqf 
Richmond  and  Charles  Chitty,  &c.,  should  stand  possessed  of  and  interested  S 
the  said  sum  of  1,500/^  and  the  said  policy  of  assurance,  and  the  full  heaKtU 
thereof,  on  trust,  that  they  should  use  their  and  his  best  endeavours  ton* 
cover  and  receive  the  said  sum  of  1,500/.  from  the  insurance  office,  as  soottil 
conveniently  might  be  after  the  death  of  the  said  Joseph  Chitty,  and  AaM 
lay  out  and  invest  the  same  in  the  public  stocks  or  funds,  or  upon  Govenwiif# 
or  real  securities,  in  England,  in  their  or  his  names  or  name.  And  also  sbonld, 
*'  during  the  life  of  the  said  Elizabeth  Chitty,  pay,  apply,  and  dispose  of  4e 
interest,  dividends,  and  annual  produce  of  the  said  sum  ot  1,500/.,  or  the  stocb^ 
funds,  and  securities  in  or  upon  which  the  same  should  or  might  be  laid  out  or 
invested,  upon  and  for  the  trusts,  intents,  and  purposes,  and  in  such  mamMf 
and  form  as  was  thereinbefore  expressed,  declaredT,  and  directed  of  and  caa^ 
oeming  the  said  annuity  or  annual  sum  of  550/.  And  from  and  after  the  death 
of  the  survivor  of  them,  the  said  Joseph  Chitty  and  Elizabeth  Chitty  his  wife^ 
upon  trust,  that  they  the  said  Henry  Richmond  and  Charles  Chitty,  &c.,  should 
stand  possessed  of  and  interested  in  the  said  sum  of  1,500/.  stocks,  funds,  and 
securities,  in  trust  for  all  and  everv  such  child  or  children  of  the  said  Josi^ 
Chitty,  on  the  body  of  the  said  Elizabeth  Chitty  his  wife  lawfully  begotlaf> 
who,  being  a  son,  or  sons,  should  live  to  attain  nis  or  their  age,  or  respective 
ages,  of  twenty-on^  yters  ;  and  being  a  daughter,  or  daughters,  should  live  ti» 
attain  her  or  their  age,  or  respMnApges,  of  twenty-one  years,  or  be  married, 
which  should  first  happen,  cqiiflitj[||$^  divided  between  them,  thaie  and  Amt 
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less  to  the  said  mortp^age  debt,  or  sum  of  58/.  14s.  S^d.,  so  charged  thereon  as 
tferesaid,  and  also  subject  to  the  payment  of  the  rent  and  performance  of  the 
covenants  and  conditions  and  agreements  in  and  by  the  thereinbefore  recited 
j|greement  reserved  and  ccmtained,  and  on  the  tenant  s  or  lessee's  part  to  be  paid^ 
pofonned,  and  observed.     In  the  early  part  of  the  year  1840,  H.  Edwards 
vent  to  America,  where  he  continued  to  reside ;  but  previously,  by  a  memoran- 
dum of  agreement,  dated  the  26th  day  of  September,  18S9,  and  made  between 
the  sud  H.  Edwards,  of  the  first  part,  the  said  G.  Duke,  of  the  second  part,  and 
diettid  Edward  Duke  (the  plaintiff),  of  the  third  part,  in  consideration  of  the 
nm  of  160/.,  being  the  sum  afi^reed  upon  for  the  purchase  of  the  reversion,  and 
abo  of  the  sum  of  58/.  14s.  S^d.,  being  the  amount  of  the  advance  to  H.  Pesoott^ 
js  aforesaid,  respectively  then  paid  to  the  said  H.  Edwards  by  the  plaintiff, 
the  said  H.  Edwards  agreed  to  convey  the  said  piece  of  land  and  premises,  with 
Ibe  appurtenances,  to  tne  plaintiff,  his  heirs  andf  assigns ;  subject  nevertheless  to 
the  l)efore-stated  agreement  of  the  12th  of  November,  1838.     And  the  said  G. 
Duke  thereby  agreed  to  release  the  said  premises  from  his  mortgage  debt, 
being  satisfied  with  the  remainder  of  the  property  comprised  in  his  >:aid  mort- 
gage, to  secure  his  principal  and  interest.     Shortly  after  the  date  of  the  last- 
iMDtioned  agreement,  the  plaintiff  advanced  to  Bamett  the  further  sum  of 
4U  5s.  S^d.,  making  together  with  the  previous  advance  of  58/.  14s.  8jd.,  the 
sum  of  100/.,  so  agreed  to  be  advanced  as  aforesaid.     In  the  month  of  October,, 
1842,  Barnett,  in  pursuance  of  the  provision  for  that  purpose  contained  in  the 
agreement  of  the  12th  of  November,  1838,  gave  to  the  plaintiff  the  following 
Botice:— "Brighton,  22nd  October,  1842.     To  Mr.  Edward  Duke,— Sir,  I 
liereby  give  you  notice  that  I  intend  to  purchase  the  ground  and  buildings  at 
the  east  side  of  the  top  of  Boro-street,  on  the  24th  June  next,  held  by  me  under 
an  agreement  of  lease  from  Mr.  H.  Edwards,  bearing  date  the  12th  day  of 
November,  1838,  and  occupied  by  Mr.  H.  Pescott.     I  likewise  authorize  you  to 
(Rpare  the  deeds  of  conveyance  in  due  time. — .John  Bamett.'*      A  deed  of 
coDveyance  was  accordingly  prepared  and  sent  to  America,  where  it  was  executed 
bv  H.  Edwards,  and  upon  its  being  returned  to  England,  was  executed  by 
QeQi{re  Duke.     After  the  execution  of  the  deed  by  Edwards  and  G.  Duke,  the 
Mduant  desired  that  the  conveyance  should  be  examined  by  Mr.  Bennett  on 
ittifadialf.     This  was  assented  to,  and  Mr.  Bennett  afterwards  desired  to  see  an 
Aunct  of  the  title,  which,  under  the  circumstances  of  the  case,  the  plaintiff 
tboo^t  proper  to  send.     Mr.  Bennett  then  objected  that  the  premises  nad  not 
hen  rdeasea  from  a  former  mortgage  debt,  and  refused  to  allow  the  defendant 
to  complete  his  purchase  until  his  objection  was  removed  by  a  fresh  deed  of 
tdease.     This  bill  was  filed  for  the  purpose  of  compelling  a  specific  perform- 
iBce  by  Bamett  of  the  agreement  for  the  purchase ;  and  it  was  by  the  bill 
aflei^  that  the  mortgage  incumbrance,  referred  to  by  Mr.  Bennett,  had  its 
or^n  and  was  purported  to  be  put  an  end  to  before  the  said  H.  Edwards  be- 
came connected  with  the  said  premises  as  the  purchaser  thereof;  and  that  as 
well  the  creation  of  such  incumbrance,  as  also  the  release  and  discharge  of  the 
odd  premises  therefrom,  occurred  in  and  formed  part  of  the  title  of  the  said 
fl.  Ldwards,  which  the  defendant,  as  the  assignee  of  Pescott,  was,  by  the  agree- 
ment of  the  12th  of  November,  1838,  precluded  from  objecting  to.     By  the 
answer,  the  defendant  insisted  upon  the  objection  that  had  been  raised,  and 
contended  that,  by  the  delivery  of  the  abstract  and  the  subsequent  correspond- 
nee,  the  plaintiff^^had  waived  the  benefit  of  the  stipulation  in  the  agreement  of 
the  l£th  of  Navember,  1838. 
JVigram  and  Boyle j  for  the  plaintiff,  relied  upon  the  cases  of  Spratt  v.  Jeffery 
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In  this  state  of  things  Joseph  Chittj,  the  elder,  died  intestate  on  the  17th  of 
Februanr,  1841 ;  and  the  trustees  of  the  deed  of  1802  thereupon  received  the 
sum  of  6,615/.,  the  sum  due  upon  the  two  policies,  and  invested  the  same  in  the 
purchase  of  7,889/.  168.  Id.  8  per  Cent.  Consols.  Elizabeth  Chitty,  the  widow  of 
Joseph  Chitty,  the  elder,  died  on  the  5th  of  January,  184S,  and  on  her  dndi 
the  trust-fund,  which  then  amounted  to  1,800/1  Reduced  Annuities,  and 
8,019/.  ISs.  4d.  8  per  Cent.  Consols,  became  distributable ;  but  a  question  hav- 
ing  arisen  as  to  the  right  of  Tompson  Chitty  to  participate  in  the  benefits 
of  the  deed  of  1802  as  well  as  the  other  five  children,  a  suit  became  necessaiy. 
Accordingly,  on  the  I4th  of  November,  1842,  Mr.  and  Mrs.  Hulme,  their  fimr 
infant  children,  and  the  trustees  of  their  marriage  settlement,  filed  their  bill, 
setting  forth  the  trusts  of  the  deed  of  1802,  and  praying  that  the  accounts 
might  be  taken,  and  that  the  one-third  share  of  the  trust-fund,  to  which  Mn. 
Hidme  claimed  to  be  entitled,  might  be  transferred  to  her  trustees  on  the  trmb 
of  the  settlement ;  and  on  the  S5th  July,  1843,  the  cause  came  on  to  be  bend, 
and  a  decree  was  made,  directing  the  usual  accounts  and  inquiries.  On  die 
11th  of  June,  1845,  the  Master  made  his  report,  finding  the  facts  as  alretdj 
mentioned ;  and  that  the  trust-fund  then  consisted  of  8,678/.  18$.  Bank  8  ptf 
Cent.  Antmities,  and  1,800/.  Reduced  Annuities,  standing  to  the  credit  of  the 
cause ;  be^des  gums  amounting  to  about  500/.,  advanced  to  Henry  Chitty,  mid 
charged  on  his  shares.  The  cause  now  came  on  to  be  heard  upon  uuther 
directions. 

Kindersley  (with  him  Wiloock\  for  the  plaintifTs.—- The  facts  of  the  caseaie 
as  found  by  the  Master ;  and  the  only  question  is,  how  far  the  trusts  indade 
the  after-born  son.  They  are  expressly  confined  in  the  outset  to  the  thne 
children  who  have  attained  SI ;  and  the  question  is,  whether  the  clause  wUdi 
declares  the  trusts  of  the  1,500/.  extends  their  ap^ication  so  as  to  embrace  the 
whole,  though  it  was  not  in  the  contemplation  of  the  parties  that  after-ban 
children  should  take.  It  is  quite  clear,  of  course,  that  they  were  to  live  sm- 
rate,  and  in  connection  with  that  intention,  look  at  the  covenant  whereby  Mb. 
C.  was  to  be  allowed  to  live  apart  from  her  husband,  without  molestation.  Is. 
on  his  yart.  But  it  is  said  the  words  *<  the  children^  ^PP^J  ^  ^^  ^^^  children, 
and  not  merely  to  those  then  living.  The  language,  it  must  be  admitted,  is 
general  and  large  enough  to  comprehend  after-bom  children,  but  it  is  capdbk 
of  being  modified  and  explained  oy  the  dreumstanoes ;  for  the  death  of  anycf 
them  is  to  release  Mr.  Chitty  from  the  payment  of  75/.  a  year ;  and  in  additUa 
to  the  annuity,  he  is  to  make  further  provision,  by  effectin^^  a  policy  for  1,50QL 
for  his  wife  and  children-— that  is,  the  same  wife  and  children  then  in  UH* 
There  is  nothing  in  the  future  tense  regarding  the  family  itself,  but  only  ia 
reference  to  the  provision  made  for  them  ;  and  it  is  contrary  to  the  whole  seope 
and  object  of  the  deed,  as  well  as  the  declared  intention  of  the  parties,  that  Blr. 
Tompson  Chitty  should  take  any  sliare  in  the  trust-fund. 

Turner  (with  him  H.  Stevens)^  for  Janet  Chitty,  Harriet  Sarah  Chitty  (la 
infiEint),  Victor  de  Meric,  and  Sarah  his  wife,  defendants  in  the  same  interait 
with  the  plaintiffs. — There  are  two  parts  of  the  deed :  the  one  relating  to  thean- 
nuity  of  550/.,  and  the  other  to  the  1,500/.,  the  sum  secured  by  the  policy  cS^mof 
ranee.  In  the  former  part,  it  is  **  the  children^  that  are  spoken  of,  and  in  the  later 
part,  it  is  ^'  such  children  ;^'  and  the  parties  being  the  same  in  both  parts,  if  the 
one  means  children  at  the  date  of  the  deed,  so  must  the  other.  Now,  the  trusts  of 
the  surplus  of  the  550/.  are  the  same  as  those  of  the  1,500/.,  and  the  trusts  of  the 
income  of  the  1,500/.  are  the  same  asthose  of  the  annuity ;  the  several  parts,  theie» 
fore,apply  to  the  same  class  of  children.  The  contract  is,  to  live  separate  and  apsrt 
for  life,  and  if  this  had  been  carried  out,  there  could  have  been  no  other  children  • 
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lice,  therefioie,  ccntractiiig  to  stand  in  a  situatioii  in  which  there  could 
je  any  childKn  other  than  those  then  living,  the  trust  must  be  considered 
or  such  children  only,  in  the  same  manner  as  in  the  case  of  a  devise  to  a 
id  his  children,  if  there  be  any  children  at  the  time,  they  take.  No  doubt, 
re,  the  children  meant  the  five  children  then  living,  and  those  only. 
Mg  and  Heaihfield^  for  the  trustees  of  the  deed  of  1802. 
son,  for  an  incumbrancer  on  H.  Chitty^s  share. 

fell  (with  him  JamesSt  for  Tompson  Chitty.—- The  deed  was  intended 
e  two  purposes :  the  first  and  primary  object  was,  the  separation,  and  to 
e  £Dr  the  maintenance  of  the  wife  and  oiildren  during  the  life  of  Mr. 
;  the  second  was,  to  make  a  like  provision  for  them  after  his  death. 
wo  intentions  are  carried  out  separat^y,  and  under  the  latter  clauses  of 
id  the  distribution  of  the  fundf  is  made.  The  deed  is  singular,  and  the 
istances  of  the  case  are  singular.  Whether  it  was  or  was  not  intended^ 
ffding  of  the  deed  certainly  does  let  in  the  state  of  facts  which  has  hap- 
.  .A^d  it  is  to  be  horoe  in  mind,  that  a  form  of  words  does  not  make  a 
lion,  ncHT  has  a  deed  the  least  operation  in  keeping  the  parties  separate,  j 

ij  may  become  reconciled  at  any  time,  and  there  would,  in  that  case,  be 
I  of  the  covenants  made  on  separation,  but  not  of  the  trusts  for  the  benefit 
children  after  the  deatii  of  the  parents.     There  is  a  discretion  in  the  | 

n  to  apply  the  whole  or  only  a  part  of  the  fund  for  the  maintenance  of  | 

ife  and  cnildren ;  and  they  are  to  invest  the  surplus,  and  to  hold  it  on  the 
of  the  policy.  Now  the  number  of  the  children  occurs  in  the  middle  of 
!ed,  and  not  at  the  declaration  of  trust ;  if,  therefore,  Mrs.  Chitty  and  all 
re  children  died,  the  trusts  would  not  be  exhausted.  The  trustees  are  to 
he  dividends  on  the  moneys  payable  on  the  policy  to  Mrs.  Chitty  for  life, 
M  the  principal  in  trust  *^  for  all  and  every  such  child  and  children  on 
ody  begotten.'**  This  is  a  distinct  original  provision  for  a  class  quite  new, 
omprehensive  enough  to  include  Tompson  Chitty.  It  is  the  first  clause 
istribution,  and  is  an  original  deed  as  regards  itself;  and  the  words  *^  such 
,*Iec.,  mean  such  diild  as  answers  the  description,  viz.  lawfully  begotten. 
mdtrsley^  in  reply. 

b  Mastek  of  tlie  Rolls.— In  this  case  it  appears  that,  in  180S,  Mr.  and 
•  Chitty,  having  then  five  children  living,  agreed  to  live  separate  from  each 
r,and  they  executed  a  deed  of  separation  with  a  view  to  their  living  sepa- 
whereby  Mr.  Chitty  made  provision  for  his  wife  and  children,  who  were 
e  apart  firom  their  fistlier.  It  is  expressed  at  the  beginning  of  this  deed 
it  was  intended  and  agreed  between  them  that  there  should  be  a  separation 
g  their  joint  lives,  and  Mr.  Chitty  entered  into  covenants  to  enable  his 
to  live  apart  from  him,  and  he  covenanted  not  to  visit  or  interfere  with  her. 
e  could  DC  no  doubt,  therefore, — there  is  evidence  beyond  contradiction,— 
the  intention  of  the  parties  was  to  live  separate  during  the  rest  of  their 
I  say  intention— ^or  no  covenant  of  such  a  kind  is  obligatory  upon  parties 
ing  in  such  a  relation,  as  they  might  have  known,  if  they  chocMe  to  enter 
upon  the  due  discharge  of  their  conjugal  duties,  and  no  deed  can  prevent 
from  doing  so;  but  there  can  be  no  doubt  of  what  was  the  intention,  be* 
they  declared  it  under  their  hands  that  the  agreement  and  intention  was 
e  separate  and  apart.  It  is  out  of  the  question,  therefore,  to  suppose  they 
iny  intention  of  oominfc  together  aeain.  That  agreement,  then,  exbtine 
sen  them,  and  bein^  recited  in  the  deed,  and  being  intended  to  be  carried 
sfiect  by  the  provisions  of  the  deed,  covenants  for  tliat  purpose  were  entered 
by  Mr.  Chitty.  The  parties  appear  to  have  proposed  to  themselves  two 
ict  objects :  first,  to  provide,  during  the  life  or  Mr.  Chitty,  for  the  main- 
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tenance  of  the  wife,  and  also  for  the  maintenance  and  suppcnrt  of  the  childreiii 
or  such  of  them  as  should  from  time  to  time  be  living ;  and  that  object  was 
secured  hv  the  covenant  to  pay  certain  annual  sums,  amounting  to  550/.,  daring 
the  life  of  Mr.  Chitty,  which  were  to  be  applied  in  the  maintenance  and  suppoit 
of  Mrs.  Chitty  and  her  children.  Now  when  the  parties  had  thus  enterea  ml6 
an  agreement  by  which  they  had  manifested  their  intention  that  there  should  be 
no  communication  between  them,  can  there  be  a  doubt  that  they  meant  any 
other  children  than  those  then  livine,  or  such  of  them  as  should  be  living  from 
time  to  time  ?  The  next  object,  which  is  distinctly  stated,  is  to  make  muk 
further  provision  for  the  wife  and  children  as  thereinafter  mentioned.  How« 
that  done  ?  The  annual  sum  of  550/.  was  to  be  paid  to  the  trustees  during  the 
life  of  Mr.  Chitty,  and  they  were  to  pay  so  much  as  they  might  think  propsr 
or  necessary  for  the  maintenance  of  Mrs.  Chitty  and  her  cnildren.  The  savii^ 
which  should  be  effected  in  any  one  year  were  to  be  applied  in  payment  of  ant 
extra  expense  incurred  in  any  future  year ;  and  if  they  should  not  be  wanted  lA 
any  future  year,  then  they  were  to  be  accumulated.  In  this  way  provision  was 
made  for  the  first  object  of  the  arrangement  —  the  maintenance  and  support  at 
the  wife  and  children,  during  the  life  of  Mr.  Chitty.  But  this  was  only  for  In 
life ;  and  in  order  to  make  a  provision  for  his  wife  and  children  after  his  death, 
Mr.  Chitty  procured  a  policy  of  assurance  to  be  effected  on  his  life  for  the  sum 
of  1,500/. :  and  it  was  agreed  that  the  savings  which  should  be  effected  out  of 
the  income  provided  for  the  maintenance  of  the  wife  and  children  should  be 
held  on  the  same  trusts  and  applied  in  the  same  manner  as  the  1,500/.  secured 
by  the  policy — that  is,  that  in  case  Mn  Chitty  should  die  first,  the  income  wai 
to  be  paid  to  Mrs.  Chitty  for  the  support  of  herself  and  childr^.  Now  all  tfab 
appears  to  be  so  clearly  and  plainly  set  forth  in  the  deed,  that  there  could  be  no 
doubt  about  it  if  the  matter  rested  there ;  but  a  question  was  raised  as  to  the 
provisions  for  the  disposal  of  the  fund  arising  from  the  policy  of  assurance,  and 
the  savings  from  and  after  the  death  of  the  survivor  of  Mr.  and  Mrs.  Chitty, 
and  on  that  it  was  agreed  that  it  was  to  be  held  for  all  and  every  the  childici 
of  Mr.  and  Mrs.  Chitty.  The  trust  is,  <*  after  the  decease  of  the  surviTorof 
them,  the  said  Joseph  Chitty  and  Elizabeth  Chitty,  in  trust  for  all,  &c.^  Now 
if  you  consider  what  were  the  objects  of  the  deed-— the  whole  deed  being  fouadcd 
on  this,  that  the  parties  had  agreed  to  separate  during  the  rest  of  their  jottt 
lives,  and  that  Mr.  Chitty  had  covenanted  not  to  visit  his  wife ;  if  there  wS 
much  more  ambiguity  than  there  is  in  the  clause,  I  think  it  quite  clear  Hatt 
the  only  objects  of  the  deed,  intended  to  be  provided  for,  are  the  wife  and  chil- 
dren tBen  living.  There  is  nothing  to  shew  that  Tompson  Chitty  was  not  ai 
much  an  object  of  his  father's  affection  as  his  other  children,  but  what  Ihs 
happened  makes  a-  difliculty  in  his  case ;  no  doubt  the  Court  would  be  glad 
that  the  provision  could  have  anplication  to  Tompson  Chitty  as  well  as  the 
other  children, 'and  would  do  all  that  could  be  aone  to  include  him,  but  it 
cannot  do  so  contrary  to  the  plain  meaning  and  intention  of  the  deed  executed 
by  the  parties  themselves.  Mr.  and  Mrs.  Chitty  having  intended  to  live  aepip 
rate  during  their  joint  lives,  and  having  carried  that  intention  into  effect  for 
twelve  years  after  the  date  of  the  deed,  at  the  end  of  that  period  becanie 
reconciled  to  each  other,  and,  contrary  indeed  to  the  intention  of  the  deed,  but 
in  accordance  with  their  religious  and  moral  duties  and  their  solemn  engage* 
ments  to  one  another,  came  together  again  and  lived  together  for  twenty-seven 
years.  The  consequence  of  their  subsequent  cohabitation  was  the  birth  of  Mr. 
Tompson  Chitty,  and  the  contest  for  him  now  is,  that  be,  beins*  a  child  of 
Mr.  and  Mrs.  Chitty  lawfully  beffotten,  is  entitled  to  a  share  of  tne  provision 
made  for  children  by  the  deed.    I  should  be  glad  if  I  could  so  construe  the 
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Ins  to  the  said  mortf^age  debt,  or  sum  of  581.  14s.  S^d.,  so  charged  thereon  as 
ibresaid,  and  also  subject  to  the  payment  of  the  rent  and  performance  of  the 
syrenants  and  conditions  and  agreements  in  and  by  the  thereinbefore  recited 
fireement  reserved  and  contained,  and  on  the  tenant  s  or  lessee's  part  to  be  paid^ 
poformed,  and  observed.  In  the  early  part  of  the  year  1840,  H.  Edwards 
lent  to  America,  where  he  continued  to  reside ;  but  previously,  by  a  memoran- 
inm  of  agreement,  dated  the  26th  day  of  September,  18S9,  and  made  between 
dbe  mid  H.  Edwards,  of  the  first  part,  the  said  G.  Duke,  of  the  second  part,  and 
^nd  Edward  Duke  (the  plaintiff),  of  the  third  part,  in  consideration  of  the 
SOD  of  160/.,  being  the  sum  agreed  upon  for  the  purchase  of  the  reversion,  and 
■bo  of  the  sum  of  58/.  14s.  8^0.,  being  the  amount  of  the  advance  to  H.  Pescott^ 
■I  aforesaid,  respectively  then  paid  to  the  said  H.  Edwards  by  the  plaintiiT, 
the  said  H.  Edwards  agreed  to  convey  the  said  piece  of  land  and  premise's,  with 
the  appurtenances,  to  the  plaintiff,  his  heirs  and  assigns ;  subject  nevertheless  to 
tbe  l)efore-stated  agreement  of  the  12th  of  November,  1838.  And  the  said  6. 
Duke  thereby  agreed  to  release  the  said  premises  from  his  mortgage  debt, 
leing  satisfied  with  the  remainder  of  the  property  comprised  in  his  s:a]d  mort- 
fipf  to  secure  his  principal  and  interest.  Shortly  after  the  date  of  the  last- 
■eotioned  agreement,  the  plaintiff  advanced  to  Bamett  the  further  sum  of 
tU  5s.  S^d.,  making  together  with  the  previous  advance  of  58/.  14s.  8jd.,  the 
B^m  of  100/.,  so  agreed  to  be  advanced  as  aforesaid.  In  the  month  of  October,, 
184S,  Bamett,  in  pursuance  of  the  provision  for  that  purpose  contained  in  the 
Kreement  of  the  12th  of  November,  1888,  gave  to  the  plaintiff  the  following 
wtiee:—'*  Brighton,  22nd  October,  1842.  To  Mr.  Edward  Duke,— Sir,  I 
bereby  give  you  notice  that  I  intend  to  purchase  the  ground  and  buildings  at 
the  east  side  of  the  top  of  Boro-street^  on  the  24th  June  next,  held  by  me  under 
■I  agreement  of  lease  from  Mr.  H.  Edwards,  bearing  date  the  12th  day  of 
Noreraber,  1838,  and  occupied  by  Mr.  H.  Pescott.  I  likewise  authorize  you  to 
pepare  the  deeds  of  conveyance  in  due  time. — tlohn  Bamett.^'  A  deed  of 
ttmreyance  was  accordingly  prepared  and  sent  to  America,  where  it  was  executed 
bf  H.  Edwards,  and  upon  its  being  returned  to  England,  was  executed  by 
^nmgd  Duke.  After  the  execution  of  the  deed  by  Edwards  and  G.  Duke,  the 
Uniant  desired  that  the  conveyance  should  be  examined  by  Mr.  Bennett  on 
lof  bdudf.  This  was  assented  to,  and  Mr.  Bennett  afterwards  desired  to  see  an 
aktract  of  the  title,  which,  under  the  circumstances  of  the  case,  the  plaintiff 
Ikught  proper  to  send.  Mr.  Bennett  then  objected  that  the  premises  nad  not 
ken  rdeasea  from  a  former  mortgage  debt,  and  refused  to  allow  the  defendant 
(i^eoniplete  his  purchase  until  his  objection  was  removed  by  a  fresh  deed  of 
dckase.  This  bill  was  filed  for  the  purpose  of  compelling  a  specific  perform- 
noe  by  Bamett  of  the  agreement  for  the  purchase ;  and  it  was  by  the  bill 
A^ed  that  the  mortgage  incumbrance,  referred  to  by  Mr.  Bennett,  had  its 
vigin  and  was  purported  to  be  put  an  end  to  before  the  said  H.  Edwards  be- 
aune  connected  with  the  said  premises  as  the  purchaser  thereof;  and  that  as 
rell  the  creation  of  such  incumbrance,  as  also  the  release  and  discharge  of  the 
•id  premises  therefrom,  occurred  in  and  formed  part  of  the  title  of  the  said 
L  Edwards,  which  the  defendant,  as  the  assignee  of  Pescott,  was,  by  the  agree- 
lent  of  the  12th  of  November,  1888,  precluded  from  objecting  to.  By  the 
Dswer,  the  defendant  insisted  upon  the  objection  that  had  been  raised,  and 
intended  that,  by  the  delivery  of  the  abstract  and  the  subsequent  correspond- 
ice,  tbe  plaintiff  had  waived  the  benefit  of  the  stipulation  in  the  agreement  of 
le  12th  of  November,  1838. 
JVlgram  and  Bayky  for  the  plaintiff,  relied  upon  the  cases  of  Spratt  v.  Jeffery 
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nistrators,  and  assigns,  restrictive  covenAits  as  to  building  and  otherwise,  an 
lar  to  the  restrictions  mentioned  and  declared  by  way  of  use  and  covenant 
the  said  conveyance  to  the  said  H.  Edwards ;  and  also  a  covenant  for  insunm 
of  the  said  premises  from  fire.  And  it  was  thereby  also  agreed,  that  the  m 
lease  should  contain  covenants  on  the  part  of  the  said  H.  Edwards,  his  ben 
executors,  administrators,  or  assigns,  for  quiet  enjoyment,  on  payment  of  pe 
and  performance  of  covenants ;  and  also  for  the  conveyance  of  the  inheritu 
of  the  said  piece  of  ground  to  the  lessee  for  the  sum  of  180/.  at  any  time  witl 
tlie  space  or  period  of  five  years  from  the  24fth  day  of  June  then  last, 
three  months^  previous  notice  being  given  to  the  lessor,  and  the  rent  in  am 
together  with  tne  full  rent  for  the  current  half-year,  being  paid.  And  the  « 
H.  Pescott  thereby  agreed,  in  case  of  such  purchase  ana  conveyance  as  afo 
said,  to  accept  the  title  of  the  said  H,  Edwards  without  dUpute^  and  to  pay 
litw  expenses  attending  the  conveyance,  as  well  those  to  be  incurred  by  or 
the  part  of  the  vendors,  as  those  by  or  on  the  part  of  the  purchaser ;  and  a 
the  expense  of  the  production  of  all  attested  or  other  copies  of  deeds,  wills, 
other  instruments,  and  all  assignments  of  outstanding  terms,  and  all  certifies 
and  affidavits  which  might  be  required.  And  also  it  was  thereby  agreed,  tl 
in  case  the  said  H.  Pescott  shoula  purchase  the  said  piece  of  ground  under  1 
power  for  that  purpose  thereinbefore  contained,  an  abstract  of  title  should 
furnished  to  him  by  and  at  the  expense  of  the  said  H.  Edwards,  and  restricti 
covenants,  similar  to  the  covenants  thereby  agreed  to  be  entered  into  in  t 
intended  lease,  should  be  inserted  in  the  conveyance  of  the  same ;  and  also,  ti 
until  the  said  lease  should  be  granted,  the  said  premises  should  be  holden ' 
the  said  Henry  Pescott,  his  executors,  administrators,  and  assigns,  upon  t 
terms  and  conditions  aforesaid,  and  particularly  that  the  said  H.  Edwards,  I 
executors,  administrators,  and  assigns,  should  have  all  the  usual  powers  of  i 
entry  and  distress  upon  the  said  premises  as  by  law  accustomed  in  case  of  re 
in  arrear  reserved  upon  demise.  It  was  then  further  agreed  that,  Pescott  da 
performing  the  agreement,  Edwards  should  advance  Pescott  100/.  on  the  hov 
intended  to  be  built  on  the  said  plot  of  ground  by  way  of  mortgage  (sii 
mortgage  to  be  made  at  the  expense  of  Pescott),  at  interest  at  5  per  cent.,] 
instalments  in  manner  in  the  said  agreement  mentioned.  And  the  said  I 
Pescott  thereby  agreed  that  in  the  mean  time,  and  until  such  mortgage  should 
executed,  the  said  premises  should  stand  and  be  charged  with  the  payment 
all  such  sum  or  sums  of  money  (not  exceeding  as  aforesaid)  and  interest  fh 
the  respective  times  of  advancing  the  same.  Edwards  afterwards,  in  pursuai 
of  the' agreement,  advanced  and  lent  to  the  said  H.  Pescott  68/.  14s.  S^d.,  pi 
of  the  sum  of  100/.  agreed  to  be  advanced.  Pescott  proceeded  to  lay  out  the  h 
sum,  with  other  moneys,  in  the  erection  of  a  messuage  and  buildings  upon  the  pi< 
of  land;  but  before  the  completion  thereof,  by  a  memorandum  of  agreement,  oat 
the  24th  of  July,  1889,  and  made  between  Pescott,  of  the  one  part,  and  Jo 
Bamett  (the  defendant  in  this  suit),  of  the  other  part,  after  reciting  (among  oti 
things)  that  the  said  H.  Pescott  haid  agreed  witn  the  said  John  Barnett  for  1 
sale  and  assignment  to  him  of  all  the  interest  of  the  said  H.  Pescott  in  the  sai 
premises,  with  the  buildings  erected  or  being  erected  thereon,  he  the  said  Jo 
Bamett  taking  upon  himsdf  the  said  debt  or  sum  of  58/.  14s.  8id.  so  charg 
upon  the  premises  as  aforesaid,  at  or  for  the  price  or  sum  of  45/. ;  it  was  w 
nessed  that,  in  consideration  of  that  sum,  the  said  H.  Pescott  assigned  the  si 
piece  of  land  and  premises,  with  the  messuage  and  buildings  then  erected 
being  erected  thereon,  unto  the  said  John  Barnett,  his  executors,  administratoi 
and  assigns,  for  the  then  residue  of  the  said  term  of  99  years ;  subject  nevertl 
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less  to  the  said  mortf^age  debt,  or  sutn  of  581.  14s.  8}d.,  so  charged  thereon  as 
aforesaid,  and  also  subject  to  the  payment  of  the  rent  and  performance  of  the 
onrenants  and  conditions  and  agreements  in  and  by  the  thereinbefore  recited 
i||reement  reserved  and  contained,  and  on  the  tenant  s  or  lessee's  part  to  be  paid> 
jMrfomied,  and  observed.     In  the  early  part  of  the  year  1840,  H.  Edwards 
vent  to  America, where  he  continued  to  reside;  but  previously,  by  a  memoran- 
dnm  of  aprreement,  dated  the  26th  day  of  September,  18S9,  and  made  between 
the  nid  H.  Edwards,  of  the  first  part,  the  said  G.  Duke,  of  the  second  part,  and 
die  aid  Edward  Duke  (the  plaintiiT),  of  the  third  part,  in  consideration  of  the 
MB  of  160/.,  being  the  sum  agreed  upon  for  the  purchase  of  the  reversion,  and 
Jbo  of  the  sum  of  58/.  14s.  Sid.,  being  the  amount  of  the  advance  to  H.  Pescott^ 
ji  aforesaid,  respectively  then  paid  to  the  said  H.  Edwards  by  the  plaintiff, 
ihesaid  H.  Edwards  agreed  to  convey  the  said  piece  of  land  and  premises,  with 
the  appurtenances,  to  the  plaintiff,  his  heirs  and  assigns ;  subject  nevertheless  to 
the  before-stated  agreement  of  the  12th  of  November,  1838.     And  the  said  6. 
Duke  thereby  agreed  to  release  the  said  premises  from  his  mortgage  debt, 
being  satisfied  with  the  remainder  of  the  property  comprised  in  his  said  mort- 
giPi  to  secure  his  principal  and  interest.     Shortly  after  the  date  of  the  last- 
BKDtioned  agreement,  the  plaintiff  advanced  to  Bamett  the  further  sum  of 
4U  5s.  S^d.,  making  together  with  the  previous  advance  of  58/.  14s.  8jd.,  the 
nim  of  100/.,  so  agreed  to  be  advanced  as  aforesaid.     In  the  month  of  October,, 
1S42,  Bamett,  in  pursuance  of  the  provision  for  that  purpose  contained  in  the 
agreement  of  the  12th  of  November,  1838,  gave  to  the  plaintiff  the  following 
•otice:—**  Brighton,  22nd  October,  1842.     To  Mr.  Edward  Duke,— Sir,  I 
hereby  give  you  notice  that  I  intend  to  purchase  the  ground  and  buildings  at 
the  east  bide  of  the  top  of  Boro-street,  on  the  24th  June  next,  held  by  me  under 
m  agreement  of  lease  from  Mr.  H.  Edwards,  bearing  date  the  12th  day  of 
November,  1838,  and  occupied  by  Mr.  H.  Pescott.     I  likewise  authorize  you  to 
pepare  the  deeds  of  conveyance  in  due  time. — .Tohn  Bamett."*'      A  deed  of 
anveyance  was  accordingly  prepared  and  sent  to  America,  where  it  was  executed 
by  H.  Edwards,  and  upon  its  being  returned  to  England,  was  executed  by 
(jeQi{re  Duke.     After  the  execution  of  the  deed  by  Edwards  and  G.  Duke,  the 
Unhnt  desired  that  the  conveyance  should  be  examined  by  Mr.  Bennett  on 
ini  behilf.     This  was  assented  to,  and  Mr.  Bennett  afterwards  desired  to  see  an 
distnet  of  the  title,  which,  under  the  circumstances  of  the  case,  the  plaintiff 
tfaw^t  proper  to  send.     Mr.  Bennett  then  objected  that  the  premises  nad  not 
ken  ideasea  from  a  former  mortgage  debt,  and  refused  to  allow  the  defendant 
toeomplete  his  purchase  until  his  objection  was  removed  by  a  fresh  deed  of 
tdeMe.     This  bill  was  filed  for  the  purpose  of  compelling  a  specific  perform- 
ooe  by  Bamett  of  the  agreement  for  the  purchase ;  and  it  was  by  the  bill 
afle^  that  the  mortgage  incumbrance,  referred  to  by  Mr.  Bennett,  had  its 
origin  and  was  purported  to  be  put  an  end  to  before  the  said  H.  Edwards  be- 
cune  connected  with  the  said  premises  as  the  purchaser  thereof;  and  that  as 
well  the  creation  of  such  incumbrance,  as  also  the  release  and  discharge  of  the 
sdd  premises  therefrom,  occurred  in  and  formed  part  of  the  title  of  the  said 
fl.  Edwards,  which  the  defendant,  as  the  assignee  of  Pescott,  was,  by  the  agree- 
ment of  the  12th  of  November,  1838,  precluded  from  objecting  to.     By  the 
answer,  the  defendant  insisted  upon  the  objection  that  had  been  raised,  and 
contended  that,  by  the  delivery  of  the  abstract  and  the  subsequent  correspond- 
ence, the  plaintifi  had  waived  the  benefit  of  the  stipulation  in  the  agreement  of 
Ibe  12th  of  November,  1838. 

Wigram  and  Bcyle^fat  the  plaintiff,  relied  upon  the  cases  of  Spratt  v.  Jeffery 
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(10  Barn.  &  Cress.  249) ;  (a)  Wilmot  v.  Wilkimon  (6  Bam.  &  Cim 
106).  (6) 

Jr.  Parker  and  Malinsy  for  the  defendant,  contended  that  the  case  of  SpnM 
V.  Jeffery  had  been  overruled  by  that  of  Warren  v.  Richardsmi  (1  Young,  l).(c) 
They  cited  also  Shepherd  v.  Keatley  (1  Cr.  Mee.  &  Ros.  117),  (d)  «M 
Blackford  v.  Kirkpatrick  (6  Bea.  282).  (e) 

The  Vice-Chancelloe. — The  contract  here  is  for  a  lease,  and  for  the  coo* 
veyance  of  the  inheritance  to  the  lessee  for  the  sum  of  180/.  at  any  time  withh 
the  space  or  period  of  five  years,  from  the  24th  day  of  June  last,  before  the  date 
of  the  contract,  on  three  months^  previous  notice  being  given  to  the  lessor,  and  tbf 
rent  in  arrear,  together  with  the  full  rent  for  the  current  half-year,  being  paid ; 
and  the  lessee  agreed,  in  case  of  such  purchase  and  conveyance,  to  accept  Ux 
title  of  Edwards  without  dispute,  &c.  1  be  assumed  facts  of  the  case  are  these: 
Edwards  held  as  a  purchaser  from  Kemp— Kemp  conveyed  to  him ;  there  wii 
a  flaw  in  Kemp's  title,  which  existed  before  Edwards  purchased,  and  which  wai 
of  this  nature — that  some  incumbrance  existed,  which,  when  released,  from  i 
mistake  in  the  parcels,  left  an  outstanding  legal  estate  in  the  property,  or  a  y^ 
tion  of  the  property.  Though  this  is  in  a  sense  a  Question  of  conveyance,  it  ii 
still  one  affecting  Edwards's  title,  as  it  affects  the  title  subject  to  which  Edwaidi 
held.  Assuming  that  defect  to  exist,  the  lessee  exercises  the  option  of  pmi' 
chasing.     If  upon  his  notice  he  is  to  accept  the  title  without  dispute,  I  am  d 

2 minion  that,  both  at  law  and  in  this  court,  be  is  precluded  from  taking  an 
ijection  to  the  title.  I^  therefore,  this  case  goes  to  tne  Master,  it  must  go  w&h 
that  dectaraticiti:  J  think  it  right  that  it  should  be  known  that  I  don^  flfarink 
from  deciding  this  case  upon  the  assumjjption  that  th^  title  is  plainly  tedy 
although  upon  the  abstract  I  believe  the  title  to  be  perfectly  good ;  but  as  Ae 


.  4  i  ^. , 

{aybpratf'i.*  }f^^\  MfdhaelmM  Term;  1839.' 
KlB9*t  Beaok.a«BY4toiitn«tv  Jk.  agrMdl  to  mU  to  B. 
tlw  two  lf«9«|Qf4rf9fl^''^  ioJUade  of  a  pnUic- 
hooae,  and  tbop.  adnomiDff,  for  toe  tarn 'of  4,350/., 
«•  a*  h«  Mdi  ab  Mtfe,'*  •  A»  tmni  of  18  fMri  from 
Mkcltimmw  A^atMifoii^,  a^tte  mvalrent  therda 
mentioned,  and  B.  abued  to  accept  a  proper  atsign- 
meat  Of  tM'  sUM'  lldMs'  anKfl  "pfemlMfl  at  abofo 
de«cribed,^4b9tit  nHaitiiy.l^.leMor'a  t^tie  $  and 
uppn  payinent  of  the  sud  ^om  of  4,250{.,  A.  a^preed 
to  ezecote  an  ev^&toal'assigUiient  of  the  said  leasei, 
and  dfttv^  up  pMWM^oa>of  all  the  tail  premiMi : 
lie^that,^  tnie  meiyiiiM;  of  th|s  agreeipieBt  was^ 
that  the  TeAffee  whs  t6'  pur&ake  the  tlr6  leases  wlth- 
oafiaqokhig  ioto  lltt<CItle  of  the  lessorr  aad  oonld 
ooinjfim,^  «f«Pl4(^  ^  OTXt)*^  pA  account  of  an 
ohiectlon  to  that  title. 

(b)^inrfM0f<v;'iriUIIMii*ii;  Baaller  T\Brm,' isar. 
King's  |BeMh(r-A,v  ia,fefW«ideration  of  7t00O2., 
agreed  to  present  to  a  rectory,  on  its  next  aToidanoe, 
siicfapCTSMaa'Bi^lkmld  Mhilnate,  and  to  ftmrish 
aa  afiMraolyBBd  to  ev^te  a  oonTejance  of  the  neat 

Sresentation  to.  B.  A.  afterwards,  with  the  assent  of 
I.,'  agreed  ti^'  ii^ll  m 'ntxt  presentation  to  C,  aad 
to  eoaveysaoh -title  aahe  (A.)  hadieeeivedy  in  con- 
sideration,of  7f$00/„  of  which  500Z.  was  to  be  paid 
toB.  ona'ceruiinday.  A.  fomished  an  abstract  of 
tneh  title' as  heibhd^  bat  C.  refnsed  to  take  it,  and 
ao  conveyance  was  teadered  to  him.  la  an  action 
by  B.,  against  C,  for  the  5002.,  Held,  that  there 
was  a  suffieient  consideratimi  for  C.'s  promise  to 
pay  it,  and  that  A.  was  not  boand  to  make  a  nmrfcet- 
able  title ;  but  only  to  coavey  each  as  he  had  re- 
ceited ;  and  that  as  C.  reAued  to  accept  that  title, 
it  was  not  necessary  to  tender  a  eoaTsyanee. 
(e)  Tfarrtn  t.  AicAordfon.    Ezcheqaer.— la  a  salt 


foAr  the  spwHe  'pcifeiteaiito'  of  aa 
aecitot  a  lMsa,r  tM  C«nit  coaaideriag  tlw 
,  the  iateaded  lessee,  by  his  opoda^.  to  hai 
'  allo^edtloas  to  the Veadoni' fftle,  deened     . 
peribnaaaee  tf  ths'iai'iMiineiity  and  rfefttrad  it  lolil 
Mast^tpaejtlilfithe^M.    In  settUaip  t^e  I 


ddtelHi 

his  ppoda^i'to  baye^^M 


became  neieessary,  for  identifying  the  . 
pradaee  befoia  tlis  Master  the  original'leMa 
whiidk  the  plaktifl^  was  eatiUed.  to  ttie  prapeirlf,  flpl 
from  which  lease  it  appeared  that  the  property  li 
qaesUoB  was  heldrwith-Other  property,  at  6ae  SHfti 
rent,,  ^ad  and«r  some  apfn^  oMra^ants,  Jif  |amlii« 
with  respect  to  which  was  made  ia  the  agreoacatbt* 
tweeallbeplBfaitlfftodthe'aetaidaat.  OatbehMilig 
for  AurtberiUBlftioBa,  4kaBelket»beiB§bffonghtbt» 
fore  the  Coart,  by  exoendoiis  to  the  report,  it  W 


hdd,  that  tbongfa  the  defendant  bad  by  his  eoalMl 
waived  Us  riglit  to  the  prodaetkm  of  the  loMi^ 
title,  yety  as  lathe  coarse  of  the  prooeedincsithii 
become  accessary  to  prodace  that  titie,  aad  nak  HO- 
dactioB  Aewad  that  a  safident  lease  oovld  Bit  It 
made  to  the  defendant  according  to  the  afrniffi 
the  Coart  woald  not  enforce  a  spedflc  pemnatao^ 
aad  the  MQ  was  dismissed,  bat  wlthoat  coats. 

(d)a*y>gnf  V.  KtaikM.  Jnaea,  1834>  KvchsMMr. 
—A  coa£tkm  oo  the  sme  by  anctioa  of  the  letseBoU 
property  of  a  bankrupt,  by  his  assigaees.  that  Ihi 
Tcndors  **  shall  not  be  obliged  to  prodace  the  1 
title,"  does  aot  prednde  the  purchaser  £rom  1 
InTsstigating  aad  objeettag  to  defiscts  ia  the  T 
title. 

(€)Bla€Yordj.XirkpaM€k.  Nor.  1843.— 1»1 
Langdale,  M.  R.— Evea  after  great  delay  aad  M* 
qaiesceace,  the  Court  wU  aot  eompd  a  pantaMT 
to  eomplate,  If  tha  titte  appeaia  to  ba  mmmi/tt 


FAJMRIBUBOM  V.  CXTB.  IM 

our  otandb,  the  plaintiff  is  entitled  to  hsve  die  decree,  even  upon  the 

[Mian  that  the  titk  is  bad. 

nary  JMrfA.-*lD  the  decree  referring  it  to  the  Master  to  inquire  as  to  the 

ance,  &c,  the  following  dedaration  was  inserted. 

iechre  thatihe  purchaser  is  bound  to  accept  the  title  of  the  said  Henry 
Edwards  without  disputCy  according  to  the  meaning  of  those  eofpres* 
eions  as  contained  in  the  contract^  and  declare  that  if  the  pn^erig 
in  question  was  not  included  in  the  [deed  ofrelease]^  that  eirctim* 
stance  does  not  form  a  ground  of  objection  to  the  ptaintiff^s  title^ 
whichj  under  the  contract,  the  defendant  was  eniitied  to  take. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

Jauuary  21, 1846. 
Fasquhabson  v.  Cavil,  (a)    ^ 

DomaHo  wwrtU  emud-^Gift  kUer  vtvot. 

M  fftan  Ufwt  kii  deaikt  piae§d  in.  a  bom,  m  wkiek  ky  hU  dirtcHom  J.  C.*m  maau  watpamUip 
B  tomdM  amd  title-deetU,  together  with  directione  in  writing  at  to  the  partiee  for  whom  he 
M  the  bonds,  and  he  delivered  the  key  to  J.  C.  J.  F.  received  the  intereet  on  the  bonde 
f  hit  l^e,  and  within  tis  weekt  of  hit  death  he  eauted  the  bos  itteff  to  be  delivered  to  /.  C.  .- 
having  regard  to  the  termt  <^  the  document  depoeOed  in  the  bos,  that  there  ««#  neither  u 
b  mortis  €uis&,  nor  a  gift  inter  vifog,  qfthe  bondt  to  thepertont  named, 

B  bill  in  -this  case  was  filed  on  the  7th  of  August,  1844,  by  Charles 
Farquharson  and  the  Rev.  James  Fendall,  the  residuary  ksatees  of  James 
harson,  late  of  Winchester,  Esquire,  deceased,  against  Jdin  Cave,  and 
Jane  his  wife,  Mary  Frances  Cave,  Frances  Cave,  Catherine  Cave,  Julia 
and  Thomas  Cave.  The  said  James  Farquharson  was,  at  the  respective 
of  his  will  and  his  death,  possessed  of  a  considerable  personal  estate, 
iag  amongst  other  things  of  E&iglish  and  foreign  stock,  and  tnere  were  in  the 
ithis  bankers,  Messrs.  Coutts  and  Co.,  Dutch  6  per  Cent.  Bonds  to  the 
«  of  74,000  guilders.  The  testator  made  his  will,  dated  the  16th  of  Novem- 
S48,  and  thereby,  after  bequeathinj?  several  kgeuaes  of  sums  of  English 
icign  stock,  and  (amongst  others)  of  Dutch  5  per  Cent.  Bonds,  amounting 
sum  of  66,000  guildm,  he  gave  the  residue  ct  his  real  and  personiu 
to  the  plaintiffs  and  John  Cave,  one  of  the  defendants,  for  the  purposes 
I  mentioned,  and  appointed  the  plaintiffs  and  John  Cave  executors  of  his 
le  afterwards  made  two  codicfls,  not  affecting  the  matter  in  question,  and 
n  the  Idth  of  November,  1848,  in  his  80th  vear,  without  having  altered  or 
d  his  will  so  far  as  rdated  to  the  said  resiauary  gift.  At  the  time  of  his 
and  for  some  years  previously,  John  Cave  and  his  wife  and  his  four 
»  all  of  whom  were  defendants,  were  residing  in  the  same  house  with  the 
r,  at  Winchester.  By  the  bill,  it  was  alleged,  that  after  the  testator'*s 
the  plaintiffs  discovered  from  his  pass-book  uiat  he  had,  on  the  4th  Octo- 
M3,  credit  given  him  for  half  a  year's  dividends  upon  10^000  guilders  of 
1 5  par  Cent.  Bonds  beyond  that  upon  the  74,000  guilders  before  mentioned, 
lat  upon  incjuiry  of  the  definidant,  John  Cave,  he  stated  to  the  plaintiffs 
e  then  had  m  his  possession  10,000  guilders  of  Dutch  5  per  Cent.  Bonds, 
had  been  given  to  him  by  the  said  testator  in  his  lifetime.    The  bUl  then 

(a)  Reported  bj  O.  S.  AllihttTi  Eaq.,  B«RitterHlt>Uw. 
.  II.  7 
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stated  the  circumstances  of  the  delivery  of  these  bonds  by  the  testator  to  the 
defendant,  J.  Cave,  as  they  were  communicated  in  the  course  of  a  correspoDd* 
ence  between  Mr.  Cave  and  the  plaintiffs^  solicitors,  and  that  the  will  and 
codicils  were,  in  the  month  of  January,  1844,  proved  by  the  plaintiffs  and  the 
defendant,  John  Cave ;  and  the  bill  prayed  that  it  might  be  declared  diat  the 
aforesaid  Dutch  Bonds,  together  with  the  dividends  which  had  accrued  due 
thereon  since  the  death  of  the  testator,  were,  and  formed  part  of,  the  residuary 
estate  of  the  said  testator,  distributable  under  his  ^foreffiid  will ;  and  that  the 
said  defendant,  John  Cave,  might  be  ordered  and  decreed  by^the  Court  to  place 
the  aforesaid  Dutch  Bonds  and  dividends  ^^it^c;.  ^ifpQsal  of  ihe  said  executon 
of  the  said  testator,  to  be  administered  as^p^t  qf  (li^^as^t^^ 

From  the  answer  of  the  defendants,  and  jt}^  evidence  iq  th^  cauae,  the 
following  appeared  to  be  the  circumstances  oJt'.t}^ildiy^ry  of  the  bonds.,  About 
two  years  previously  to  his  death,  the  testato|\A^usedl^  tin  box^  to,  be  made,  and 
the  name  of  the  defendant,  John  Cave,  to  be.priAited  up9(n  it «  apd  shortly  aftow 
wards,  in  the  said  defendant's  presence,  he  placed  in  the  box  tne  Dutch  ^Boods 
in  question  and  the  letter  which  will  be  af(er>K9i*d^  ^9)ei;iU9nf^  the  bgnds  «ai 
letter  being  inclosed  in  an  envelope  of  wI|itjr-bro^n,  p^p^r  tj^d  i^w^  with 
string,  in  which  manner  they  had  been  ii^plp^d,f^|)4Ai^)l^]fT/K^  X^tat^f.  On 
the  envelope  was  written  by  the  testator  as,foIlp.^s;  ^S^^ii^va^^-Tr^TiP^  14s^•.J6bn 
Cave,  Junr.,and  Miss  Mary  Frances  Cave,  and  3  younger  sisters,  IS^^QU^igate 
Street,  Winchester.— -Mem^  This  pared,  tq.be  .deliyen^  94  j»bove  ^unof^ened), 
and  with  care. — J.  F. — Mem.  Tnese  ar^  ten  Dutch  5  per  C^t.  ^ndsof 
Grs.  1,000  each.""  The  testator  then  locked  t4ie  Hctfi  and  cave  the  J^y  of  the  box 
to  the  defendant, but  retained  tjie  possession pCthe,b^>^ucit^  thelst.October,181S, 
with  the  exception  of  a  month  during  which  he  was  ai'  Southampton,  andibr 
that  time  he  placed  it  in  the  defenaant*s  custody.  After  liiis,  from  time  to 
time,  shortly  before  the  dividends  upon  the  bonds  became  due,  the  defendant, 
John  Cave,  at  the.  request  of  the  tesjiator,  cut  off  the  coupons  or  dividend  wsr- 
rants,  and  gave  th^in  tp  the  testator,- or  tra]q$]f^i]f|ti^!ll  ti^'^^^  his  direction  to.his 
bankers,  .m  the  month  of  September,  ISlS^idie/defenclant,  John  Cav^  c$iioff 
these  coupons  for  the  last  time  before  the  testator's  death,  and  «  few  dtvs 
afterwards  (about  the  Ist  of  October,  1843,)  the  testator^'s  housekeeper  brought 
the  tin  box  down  from  the  testator^s  ^m.  into  .thp.roon^whpre  John  CsTe 
and  his  wi&;r9ad  Mary  Frances  Cave  were,  and  said  that  the  testator  bad 
given  the  box  toi  her,  and  desired  her  to<  givQ••i^l.tlO>'the.!Safid.d0fendant,  John 
pav/e,  and  to  tell  him  thai  all  in.the  boK  ^f^il)is^,  9W^>/^^  be  (the^to^talur) 
did  not>,thipk,  it  worth  while  to  keep^  i^  ,f^JoH&^*,.)rl)?WiACCOunt,o£tbw 
transaetbns  ffiven«byi  the  housekeeper  (Mary  Ann  X^<kiry  v&s  as:  folWws:-* 
*^  A  few  we^KS'pfrevious  to  the  decease  of  the  said  testator  ne  gave  me  directum 
to'ilkke.tlie  box  do\yn  to  Mr.  John  Cave,  and  t^p^iyep /m^tp  biayhand^ 
In  conse^j^n^e^  ^l^^^^f  ^  ^^^  ^^^^  ^^  ^^  down  to  Mr.  J.  Cave,  and 
delivered. tte  SAins^t(|^>bini  in  the  dinirfg-room.  Hisj^jstfr,  Mary  ^nLnob^ 
Cave,  was-present  at  the  time  of  such  delivery.  On  my  return,  the  testator 
asked  metd  wh6m  I  had -delivered  the  box,  and  I  told  him  to.  Mr.  JohQCuw^ 
The  testator  then  replied,  *  that's  right,'  or  words  to  that  effect.  I  never  sair 
the  box  again  i^ntil  it  was  shewn  to  me  last  Whit^Mqnday.  The  said  testator 
during  the  time  I  lived  with  him  opened  the  b6!t"  many  times  in  my  pre^ 
sence,  and  I  heard  him  say  the  contents  in  the  said  box  belon^;ed  to  Mt' 
John  Cave,  or  words  to  that  effect.  The  said  testator  never  aner  he  IukI 
^ven  the  box  to  me  to  deliver  to  Mr.  John  Cave  expressed  any  deure  to  have 
It  again  in  his  possession,  or  in  any  way  alluded  to  it  except  as  I  have  before 
stated." 


'PA^imMB6V  V.  CAVE. 


Ill 


It  should  be  mentioned,  that  in  the  box  with  the  bonds,  when  it  was 
dAvered  to  Mr.  Cave,  were  some  deeds  relating  to  certain  freehold  and  leasehold 
premises  which  were  devised  and  bequeathed  by  the  will,  and  that  the  freehold 
premises  were  devised  to  the  plaintiffs  in  fee  upon  trust  for  the  defendant, 
John  Cave,  and  his  wife  and  children,  as  in  the  will  mentioned,  with  remainder 
to  the  defendant,  Mary  FMn^ces  Cave,  in  fee,  and  that'  the  leasehold  premises 
were  bequeathed  to  the  severd  defendants  (except  Thomas  Cave),  and  one 
Ann  Cave,  and  the  mirvivortf  and'stnrvivor,  their,  hisV  or  b^r*  executors,  admi- 
nistrators, or  aAigttff.  ■•'"  "^^  «•"    " ••■•'' 

The  pape^or  fetter,  trhMr  has-b^n  before  alluded  to^at^bein^  Inclosed  in  the 
cnvdope  with  the  bondsv  Was  entfrel/in  the  testator^s'  tnkndwrhing,  and  was 
addressed  as  follows  :—<*  Private.  To  Mrs.  John  Cave,  Junr.,  Miss  Mary 
F.  Cave,  and  thre^  younger  sisters,  18,  Southgate  Street,  Winchfe$ter.  Note. 
With  ten  5  per  Cent.  Dutch  B&nd&  of  Grs.  1 ,000  each.  Ji  jF*"  The^  words  in 
italics  in  this  address  and  in  the  following  copy  of  the  lettferwA^e^' written  in 
Rdink.  ••"  ■■•'  •■■•■•■  .■.■•,■.■.^v■    ,.' 

^  Note.  The^  ievertA  mtht  Ufere  given  and  bequeathed  td  the  said  parties 
in  n  previous  ivilt  now  void.'  J.*Fi{d) 

"M^M.— Of  and  concerning  ten  &  per  Cent.  Dmtch  Bmids  of  G«rs.l,00(leach, 
dqnsited  herewith^  and  which  are  bon4  fide  the  property  of « as  under-- 
flMtioned,  viz  :-L-  '      -  -      ■" 

V.  p  n  tnAi  'Itfre.  JofinCAvte,  JUm-^  inll«uof200^EaR^i^liM>«;peifl&  Grs:  2400 

^'ac':  Sf:-*^'^'v^^^p'^^J   •  d^-soz-dq,,  ,.do.   ,^^do. ,    ^^^ 


I  Jib' 6\  601. 


3000. 
1200 

ccoa 


'To  tlie  tonx  jtliss  (Saves  Vsisten).  oeing  m  lieii  of  a  plot  of  freetioM 'gr<Sund  iince      ' 

ptmlkiBdW'llheit},  liuf  rfiW  ^afiWdl'to  Mrt:  J'ohn  Cat^,  'iJiiilK''TliJ    '   •'     ' 
f  origiiii^>oA  ofiWhieb  (i^th^ld^  ^M^U^fi-bundtng  <^"tetnie)iis>286^^$8.  '8d.      >  '  ^ 

£l.«aEfaOY#'lU:    .-Ui.i  '.r     -ili;  ''-J*    .*,'..•     -i^i       k-.      •-:;.••   j^-    ..(.>.-  ,11(4:11    .    d^OO' 
■' -'^"'^    ■>•'»     "^"'    "'«-     »'«"•    '■•""       •'■    '    ''•'J-il«E8'PJ<<i*#JtR8^NV   ^'^1   •'»  ■ 

. ] i  1 J  i i i^.'NiB.iJVMcMilr^te£ fbs Si yiore  specifitrslslf ment.rrJJ FJ' x i *' '   > . ' )  t v  ' r ^ 
''Mifcir^-i.Thi  flWibwittt  irtt'ntote  speeifld  '8tfetMneHt'6f1h€  Jfbre^ngf  on  the 
pnitioh^Ofth^ti^4hou^a"]&;iiiMei^  of  Dutch  5  jWr  dn^tXi  BbiA^'Mzi^  '  ' 

...i   .  ..pwt.QC,Qrp^M.i  myjm>- 

•■     ■     Plotcl»Oi^Uti«  ^t6i50«PM4bO' 

»"'    •■  j..r      ■.    in*>>^ jt*f— ♦J "  .//i.  » 

Do.  B«<lufe8t,  'G^.  ^*)0^  '^  •"   ' 

Plot  of  Ground  f    850 1    1450 

His  share  Bequest  .     ,  1^00 


i^  ^-  «  t 


itiss'f^Abc^b&V^e 
'  Miss  Catherine  C^Ve 


inn.  H 
.  ■  » ■  J  ly 


Hiss  Julii^,Cay^.  oj 

Mr.  Thos.  Cave,  nf.  SovihampUm 


t 


J«)  TUa  Bole  vas  wrltla  acrott  tbc  ftrtt  Vbnt 


t2 


Grs.    10000 
'^  James  Farqvhaeson.'^ 

(6)  This  note  was  written  acroM  th«  prteedinf 
paras'^P^* 
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**  To  Mr.  John  Cave,  Janr*,  one  of  the  Executors  to  my  last  will. 
"My  Deas  Fellow, 

<^  I  have  proposed  the  fbrcmfaig  mode  of  prooedaie  solely  to  eradi 
the  legacy  duty  (10  per  cent.),  and  recommend  perfect  sQence  on  the  suligeet. 

•*  Yours  to  the  end, 
"  15,  Greorge  Street,  "  James  Fabquhaxsov, 

« 10th  Septemher,  1889.'* 
*'  Mem.— Any  blinker  or  stock-broker  in  London  will,  on  application  hdag 
made,  negociate  and  get  the  bonds  cashed  whenever  the  parties  aesire  it.  Thij 
will  also  get  the  half-yearly  coupons  cashed,  viz.  on  the  1st  April  and  1st  October 
into  the  year  1844  mclusive,  when  the  coupon  sheets  will  oe  to  be  renewed  at 
a  trifling  expence  (about  Is.  each  bond).  These  bonds  are  nq;ociatiable  (a\ 
in  Lon<^  at  a  day^s  notice,  and  the  coupons  (where  the  pkrties  are  known) 
any  banker  in  town  or  country  will  cash. 

"J.  FAsanHABsov. ^ 

*^  To  Mr.  John  Cave,  Junior,  Miss  Mary  F.  Cave,  and  three  younger  Sisten. 

^'Addenda. 
<<  With  regard  to  the  foregoing  donations,  I  beg  it  to  be  distinctly  understood 
that  the  four  sisters  have  not  a  vested  interest  in  their  several  portions  (■ 
specified  in  the  annexed  list)  during  my  lifetime,  and  that  in  the  event  of 
either  or  any  of  them  departing  this  life  before  me,  the  portions  of  them  sd 
dyin^  to  go  to  and  be  equally  divided  amongst  the  survivors  or  survivor; 
but  immediately  after  my  dcsth,  each  of  the  four  sisters,  or  the  survivors  or 
survivor,  have  a  vested  interest  in  their  shares,  and  may  dispose  of  the  saiae^ 
with  its  accumulation  (if  any),  as  each  survivor  may  deem  proper. 

"J.  Fabquharson.* 

Russell  and  Collins^  for  the  plaintiffs. — There  was  no  complete  gift  intm 
vivos  of  the  bonds  in  (jue^tion.  There  was  no  trust  created  which  nuj^ 
have  been  enforced  against  the  testator  in  his  lifetime.  From  the  teoBS. 
in  which  the  document  is  worded,  it  is  testamentary.  The  testator,  by 
receiving  the  dividends  as  he  did,  during  his  life,  could  not  have  intended 
by  the  transaction  to  make  a  settlement  of  the  bonds,  there  being  in  fbe 
document  no  reservation  to  himself  of  a  life  interest.  It  should  also  be 
observed,  that  in  the  same  box  with  the  bonds  were  title-deeds  of  propert^i 
to  the  whole  of  which  the  defendant,  John  Cave,  was  not  a  trustee,  and.m 
language  used  upon  the  delivery  of  the  box  might  apply  to  the  propel^ 
represented  by  the  deeds  as  well  as  to  the  bonds.  In  order  to  make  the  gm 
ffood  as  a  donatio  mortis  causd,  it  must  have  been  made  in  contemplation  d 
death,  and  intended  to  take  effect  only  after  the  testator's  decease.  (Edttmrii 
v.  Jones,  1  Myl.  &  Cr.  226 ;  Gilb.  Rep.  in  Eq.  IS ;  Tkoroid  v.  ThoroU 
1  Phillim.  1 ;  Just.  Inst.  lib.  2,  tit.  7;  Walter  v.  Hodge,  2  Stewart,  92;  (i) 
Burn  v.  Markam,  2  Marshall,  532;  Hawkins  v.  Blewett,  2  Esp.  6^; 
Duffield  V.  Elwes,  1  Bligh,  530;  Hedges  v.  Hedges,  Free,  in  Ch.  269;  (dj 
and  GaskeU  v.  GaskeU  2  Y.  &  J.  502).  (d) 

(a)  So  in  original.  be  ahoald  die  before  be  could  make  it,  be  giret  vfll 

(b)  Walter  t.  Hodge.  June  and  Joly,  1818.  bii  ownbandi  bit  goods  to  bit  fHends  abontUm: 
Sk  Thomas  Plnmer,  M.  R.— A  gift  by  a  busband  to  tbis,  if  be  dies,  sball  operate  as  a  legacy ;  bat  if  ki 
bis  wife,  eitber  as  a  domatio  morltf  eautd,  or  as  a  recoTcrSy  tben  does  the  property  thereof  rtfcrt  to 
donatio  inier  vteot,  to  her  separate  use,  must  be  him. 

cstaUisbed  by  eridence  beyond  sus^oa.  (d)  Oatkett  t.  OoMkeU,  Jdy,  1828.  Sir  W.  Aid- 


(e)  la  H^gti  y.  Hedgee,  Lord  Cowper  said  that  ander.  Lord  Chief  Baron.— -Where  A.  having  e 

a  dmuUio  mortii  omuA  Is,  vbsra  a  maa  liss  in  ez«  ftinds  standing  to  his  credit  at  bis  bankers,  by  1 

licflBityy  or  being  surprised  with  sickness,  and  not  directed  them  to  carry  some  parts  of  snch  fnndsto 

tortaffaii  opporiaaityofBakiBf  biswillt  butylest  tlie  aeeoa&t  of  eertafai  persons,  h  tmstccs  ftr  Ml 


FAKmUMOR  fw  CAiraL  >» 

ram  and  BiriAeek^  Sat  the  delieiidaiiti.«— The  testatmr  ^d  enough  to  oonw 
gift  to  the  defendants  by  placine  the  bondi  in  a  box  «id  d^veiing 
'  to  the  defendant,  John  Cave.  U  thia  was  done  to  evade  the  legacy 
the  Court  will  not  interfere  on  that  ground.  In  Grmes  ▼.  GroMt 
:  J.  168),  SrWiHiam  AWander  said  (n.  174),  <<  It  apfwars  to  me,  that 
imed  only  cm  the  ill^al  objeet  of  the  original  tranfiaction,  I  should  act 
insiatently  with  law  and  equity  by  refusiBg  to  interfieare,  as  Lord  Eldoa 
Bradeemmry  t.  Bradcenburff.^  In  Edmardt  v.  Jofias^  which  has  been 
r  the  phuntiiFs,  there  was  an  actual  transfier,  and  it  was  intended  to  be  a 
r  inier  vioo$.  They  cited  Lawwn  y.  Lawmm  (1  P.  Wms.  441),  and 
ITT.  Parber  (8  Madd.  184).  (a) 

VicE-CxAKCSLLOR.— I  F^pret  yerj  mudi  to  oome  to  the  conduaion, 
case,  which  I  thinic  is  unavoadable.  The  first  question  is,  how  this  case 
have  stood  without  the  writing  and  the  wrapper  found  in  the  box.  If 
led  without  the  writing  and  the  wrapper  found  in  the  box,  it  is  quite 
[ble  to  suggest  any  trust  or  title  inter  vivoM  could  be  considers  as 
been  created  by  any  thing  that  has  taken  pkoe.  The  custody  was  the 
ostody  o£^aD  agent,  for  the  {Hrinripal,  nor  would  this  be  varied  by  the 
ection,  to  place  them  in  the  custody  of  John  Cave.  Whether  you  tdce 
ount  of  this  from  the  evidence  of  the  nurse,  or  from  that  of  Jonn  Cave, 
Idence  is  obviondy  insuflScient  to  create  any  title  ag^nst  him.  The 
mts^  title,  therefore,  seems  of 'necessity  to  require  the  introduction  of 
>er  and  wrapper  found  in  the  box.  Then  the  first  question  is,  whether 
Mer  mva$  ^ast  intended  to  be  created.  Now  it  is  agreed,  on  all  hands, 
e  testator  did  not  intend  to  part  with  the  beneficial  income  during  his 
3id  be  intend  to  constitute  himself  a  trustee,  so  as  to  render  that  trust 
able  against  himself?  I  am  of  opinion  that  plainly  he  did  not,  whether 
le  instrument  standing  alone,  or  from  the  instrument  taken  in  connection 
efacts  of  the  dssel^lh  tm  ^' Addenda^'  occur  these  words:  <^  With  regard  to 
egdng  ddnationH^beg^it  tblx  distinctly  understood,  that  the  four  sisters 
»C  a  vested  inteHi^t't  ^  'Sntd  again,  *^  but  immediately  after  my  death,  each  of 
r  sisters,  or  the^survlvoM  or  survivor  of  them,  have  a  vested  interest.^ 
wt  two  expressieM;'  or  by  the  latter  of  them,  a  force  is  given  to  the  refer- 
>  the  legacy  duty*  not  otherwise  giyen.  What  weight  I  should  have 
n  it  without  th^ibe,^  I'dcf  ti6t  say.  Then  there  is  the  letter  to  Mr.  John 
**My  dear  Fblla^.-^I  have  proposed  the  forgoing  mode  of  procedure, 
to  evade  th^'Wactwity  flO^.  per  cent.),  and  recommend  perfect  silence 
subject,''  wlifkfn  fltence,  by  thte  way,  would  not  be  necessary,  if  it  were 
:,  for  the  legacy'  duty  %ould  not,  then,  have  been  irregiilai-ly  saved, 
xpression  woukf  tenfd  'teuch  to  give  effect  to  the  latter  part  of  the  paper, 
unentary:  'fiutttiis  ii  not  all;:  this  paner  is  inclosed  in  a  wrapper,  on 
s  the  testatoir^a  handwriting,  expressing  tnesewords:  <*  To  Mrs.  Jonn  Cave, 
Miss  Mai^  iPranices  Cave,  and  three  younger  sisters,  18,  Southgatestreet, 
ester.     Mem* :  This  parcel  to  be  delivered  as  above  (unopened),  and 

,  after  her  deeeaie,  for  his  ton ;  and  other  lonie  acts  of  ownership  orer  the  Ainds :  the  Court 

reof  to  the  account  of  certain  persons,  as  hdd,  that  the  appropriatioos  were  void,  and  thatthe 

or  hk  son ;  and  snch  sama  were  accordingly  testator  might  at  any  time  liaTe  reroked  them, 
rer  by  the  bankers  to  the  acconnts  of  such         (a)  Gardner  t.  Parker,    April  28th,  1818.    Star 

sthdr  bookstand  the  ^vidends  were  from  John  Leach,  y.C— Gift  of  a  bond  by  delivering  the 

IBS  carried  to  the  same  acconnts;  but  the  same,  and  saying,  <' ThcTCt  take  that,  and  keep  it,*' 

levcr  cQBunnnicated  the  fsets  to  the  tms-  in  the  last  sickness  of  the  donor,  he  dying  two  dm 

I  there  was  some  evUeace  that  the  tesUtor  after:  Held  to  be  a  donaNsmorMt  eamtS,  and  the 

tsd  the  traasivB,  wider  an  impression  that  donee  directed  to  be  at  liberty  to  nse  the  ciee»> 

be  able,  by  that  means,  to  eVade  the  legacy  tors*  names  in  ining  on  the  bond,  he  indcnwiffing 

ItkithehadthewBgBiBlmtkmt^mniao  '^ 
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with  care.  J.  F.^*— indicating  an  understanding  that  it  fTould  be  in  his  own 
custody,  or  under  his  control,  until  his  death,  or  to  be  delivered  by  his  execu- 
tors, unopened — following  the  same  idea  expressed  by  the  injunction  of  silence 
on  the  subject,  and  the  paper  being  marked  <<  private.^  I  am  of  opinion,  there- 
fore, that  whether  you  collect  the  testator^s  intention  from  the  paper,  or  from 
the  circumstances  connected  with  it,  it  is  impossible  to  arrive  at  the  oondusian 
that  he  intended  to  create  a  trust  But  it  is  said  that  he  created  a  trust  by  the 
delivery  of  the  bonds.  I  am  of  opinion  that  that  delivery  was  not  meant  to  be 
inconsistent  with  what  is  expressed  in  the  document,  nor  to  make  any  different 
interest  or  power.  The  act  of  delivery  was  merdy  subsidiary  to  the  document 
I  am  of  opinion  that  the  testator  was  not  a  trustee,  nor  was  Mr.  John  Caves 
trustee  of  this  property.  I  am  clearly  of  opinion  that  there  was  not  a  donation 
inter  vivos.  I  had  some  doubt,  however,  whether  it  might  not  be  construed  to 
amount  to  a  donatio  mortis  caus& ;  but  for  that  purpose  I  must  be  satisfied 
chat  there  was  a  complete  delivery.  A  mere  delivery  to  an  agent,,  as  the  agent 
of  the  testator,  would  amount  to  nothinja; ;  the  delivery  must  be  compbte^ 
under  the  implied  trust  of  returning  it,  if  the  testator  should  require  it,  or  if 
be  might  recover.  I  am  of  opinion  that  the  evidence  £dls  to  shew  sudi  a 
delivery,  and  that  the  custody  of  Mr.  John  Cave,  on  this  occasion^  cannot  be 
considered  other  than  the  cusUxly  on  other  occasions.  .    . .  * . 


ROLLS   COURT.  ,     ,    '. 

Martina.  SEbGwicK.(o)  ''•>'•        "  -      •    -i 

"''  ■  .      ■■    ,  ..'I'./iiii    /I:     ,    !  ')^:      -      JIM/*    .. 

Pri^rUy  qfmemmkranen-^Equitahle  Merut^PotieyiifQMnn^fi^tffm  qf-^Notiee.,^^ 

Bf  the  deed  of  eeiilememi  qf  the  Rock  I^fe  Asiuranee  CompoMf.eeerjf  eh^qkMer  or  «-;*f*fg 
wmet  ituure  hie  life  to  a  certain  ammmt  in  proportion  to  (he  eharee  he  holae.'  A,B.t  vAonUAl 
eharee  to  the  amount  he  woe  entitled  to  do  in  reepeet  qfhie  inetfranee,  bo0g%t  bike^'wkifite  ik  iW 
name  of  CD.,  who  woe  imtured  to  the  amOknt^  and  Clk  at§ned  a  aumorandnm*  -nciiia^iMP^y 
Mmeelf  to  be  a  truetee  for  A.M.,  or  the  children  qfA^,,  M  n9motiqeq(,i^tf7Bneaetisf^jm 
pieen  to  the  companif^  exeipt  the  conetructive  notice  arieing  from  CD^e  own  knowledge.  AP^M 
warde,  CD,  mortgaged  the  eharee  to  S.P.,  holding  Mnueif  out  ae'ihi  real  ofthihr,  and  fMaet 
notice  of  the  irantaction  woe  eerved  on  the  company  birC.D.  himeeif*  CD.  iMi  ietameineotmi, 
^sond,  on  a  conieet  between  A,B.  and  B.F.^  the  latter  wae  held  emiitied  io  priarf^  inffiirta^.f^ftg 
.eompang  had  formal  notice  qfhte  incumbrance  i  and  C.D.'e  knowledge  qf  the  fra^ctifn^^Umjfk 
he  wae  a  partner,  wae  not  equivalent  to  notice  eo  formally  iiven, 

'         ■  '  t  »-     '»!         I  .!••        ',     .  .    .      -.-nil 

THE  Rock  Life  Assurance  Company  is  a  joint-stock  company  or  oonpartne^ 
ship,  for  the  purpose  of  effecting  assurances  ifor  the  cxNnmon  benefit,  eadi 
shareholder  having  an  interest  therein  in  proportion  to  the  number.oCshares  lie 
holds ;  and  by  the  deed  of  settlement  it  is  requisite  that  each  of  the, co-partners 
or  shareholders  should  insure  his  own  life,  or  that  of  a  nominee,  in  the  sum  of  50tt 
for  every  100  shares  of  the  joint  stock  which  maj^  from  time  to  time  be  held  \q 
him.  In  18S2,  Robert  Buchanan  Dunlop  had  insured  his  life  with  the  com- 
pany in  the  sum  of  500/.  and  had  purchased  100  shares  of  the  joint  stock  in 
respect  thereof;  but  as  the  stock  was  a  good  investment  for  money,  he  wtf 
anxious  to  purdiase  more  shares  without  enlarging  his  insurance,  and  accord- 
ingly requested  John  Sedgwick,  who  was  then  insured  in  a  considerable  sumi 
to  lend  him  his  name,  which  he  agreed  to  do ;  and  SOO  shares  having  been 
(a)  Reported  by  J.  Macaulat,  Esq.,  Barritter-it-law. 


UhiVnV  V.  SEDGWICK.  lU 

purchased  and  tranifeired  into  John  Sedgwick'*s  name  as  trustee  for  Dunlop,  he^ 
on  the  6th  November,  1889,  siffned  a  memorandum  whereby  he  acknowledged 
himself  a  trustee  of  the  shares  ror  Dunlop,  or  the  children  of  Dunlop,  in  sucb 
manner  as  he  should  by  will  appoint,  and  in  default,  &c  ;  but  no  notice  of  the 
trast  was  giyen  to  the  Assurance  Office,  either  by  Uunlop  or  Sedgwick.  The 
dividends  on  the  shares,  it  was  alleged,  were  received  by  John  Sedgwick,  and 
by  him  accounted  for  to  Mr.  Dunlop  till  his  death  in  1837. 

So  matters  stood,  however,  till  the  SSrd  of  August,  ISiSS,  when  John  Sedg- 
wick, representing  himself  to  be  the  owner  of  SOO  shares  in  the  joint  stock  of 
the  company,  made  an  assignment  thereof  to  Mrs.  Lucy  Ann  Sutherland,  by 
way  of  mortgage,  for  the  purpose  of  securing  to  her  the  repayment  of  the  sum 
of  800/.  whicli  she  had  agreed  to  advance  to  him  on  loan ;  and  in  the  indenture 
of  assignment  there  was  contained  a  power  of  sale,  in  default  of  payment  at  the 
time  appointed.     On  the  S6th  of  the  same  month,  John  Sedgwiclc  himself  gave 
the  Assurance  Company  a  formal  written  notice  of  this  transaction,  stating,  at 
the  same  time,  that  notwithstanding  the  assignment  to  Mrs.  Sutherland,  the 
rimes  should  continue  to  stand  in  his  name  in  the  books  of  the  company,  and 
lieriiould  vote  and  act  in  respect  thereof  in  the  same  manner  as  formerly.  '  Sub- 
Hqnently,  Mrsv  Sutherland  made  further  advances  to  John  Sedgwick,  amounting 
to  800/.,  and  in  18S4,  being  requested  to  advance  a  further  sum  of  500A,  she 
agreed  so  to  do,  on  having  the  repayment  thereof,  as  well  as  of  the  800/.,  sufficiently 
secured  to  her.     At  this  time,  John  Sedgwick  had  standing  in  his  name  400 
shares  in  the  Protector  Fire  Insurance  Company,  and  had  effected  a  |)oIicy  of 
assurance  on  his  life  in  the  Palladium  Life  Assurance  Office  for  the  sum  of 
liSOO/. ;  he  was  also  in  possession  of  certain  leasehold  premises,  of  which  he 
had  obtained  a  lease  on  the  1st  of  March,  1834,  with  a  view  and  under  a  cove- 
nant to  build  thereon  certain  cottages,  &c. ;  and  he  proposed  to  charge  the 
Palladium  shares,  the  policy  of  assurance,  and  the  leasenolas,  together  with  the 
Bock  shares,  with  the  payment  of  the  800/.  already  charged  on  the  Ilock  shares 
the  800/.  subsequently  advanced,  and  the  500/.  then  intended  to  be  advanced. 
Accordingly,  by  an  indenture  of  the  17th  of  Octol)er,  1834,  reciting  the  mort- 

Eof  the  23rd  of  August,  1833,  the  transfer  of  the  Palladium  shares  into 
Sutherland's  own  name,  the  sums  about  to  be  secured,  and  the  property 
OB  which  they  were  to  be  charged,  John  Sedgwick  assigned  the  leasehold  pre- 
niies,  the  policy  of  assurance,  &c.  to  Mrs.  Sutherland,  subject  to  a  proviso 
fir  redemption  on  payment  of  the  sums  secured,  with  interest,  with  a  power  of 
aale>over  all  the  premises  in  case  of  non-payment ;  and  it  was  thereby  also 
agreed  that  when  Jdm  Sedgwick  should  have  laid  out  250/.  in  building  on  the 
leasehold  premises,  in  manner  provided  for  by  his  lease,  Mrs.  Sutherland  would 
advance  him  260/.  more  on  the  security  of  all  the  property  comprised  in  that 
OK>rtgage.  On  the  same  17th  of  October,  formal  notice  was  served  upon  the 
Bock  Assurance  Office  of  this  deed  of  assignment,  and  of  its  purpose  and  object, 
m  well  as  of  the  sum  secured  by  it,  amounting  to  2,100/. 

Afterwards,  by  arrangement  with  Mrs.  Sutherland,  the  Protector  shares  were 
•old,  and  560£,  part  of  the  produce  of  the  sale,  was  paid  to  Mrs.  Sutlierland, 
kr  debt  being  thereby  reduced  to  the  sum  of  1,540/.  ;  and  Sedgwick  having 
eipended  ftSOL  on  the  leasehold  premises,  though  not  in  a  manner  altogether 
according  to  his  covenant,  Mrs.  Sutherland  advanced  to  him  the  further  sum 
-of  250/.,  as  she  had  agreed  to  do,  and  by  indenture  of  the  25th  of  November, 
1885,  this  sum  was  charged  on  the  Rock  shares  and  on  the  other  property  then  in 
niortgage,  the  debt  being  thereby  increased  to  the  sum  of  l,'i90/.  Subsequently, 
m  order  to  complete  the  even  sum  of  1,800/.,  Mrs.  Sutherland  advanced  10/. 
more,  and  by  indenture  of  the  20th  of  May,  1841,  that  sum  was  charged  upon 
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die  property  in  mortgaffe.  In  the  same  month  of  May,  Mrs.  Sutherland,  In 
connderation  of  the  additional  security  of  certain  bankers^  notes  for  8001. 
delivered  to  her  by  Sedgwick,  allowed  him  to  sell  the  leasehold  premises  (his 
lessors  consenting  thereto),  but  without  prqudice  to  her  right  to  hold  all  the 
other  property  as  a  security  for  her  debt ;  and  the  notes  henng  been  fully  paid 
and  satisfied  on  the  S8th  of  May,  1843,  the^debt  was  thereby  reduced  to  the 
sum  of  1,500/.,  the  sum  now  remaining  due.  No  notice- «)f  ^dthe!^  of  the  tWD 
deeds  of  18S5  and  1841  was  ever  dven  to  the  Rock  OiBee.'       '  =>  ^ ' 

In  January,  1844,  Mrs.  Suthenand  died,  harihg- appmnted  the  plaintiflh, 
Charles  Martin  and  John  Townshend,  her  executbrs't  askl'tb^  having  profed 
her  will,  took  the  necessary  steps  to  get  in  her  outstanding  •estkte."'^  John  Sed^ 
wick,  however,  having  become  insolvent,  and  his  ce&hii ^i^[ue  trrutB  claiming  lo 
be  beneficially  entitl^  to  the  shares  in  the  Rock  Assurance  Offite  standing  m 
his  name,  the  oflSoe  refused  to  act  without  the  sanetion  of'theKDMilrt. 

It  now  appeared  that  John  Sedgwick  had  received  the  cUtidends  onthe  diam^ 
and  accounted  for  them  to  Robert  Buchanan  Ihnilop,  itoa^  18S2  down  to  1887, 
in  the  beginning  of  which  year  the  latter  died,  having*  appoiMed  Thomas  Loud 
Sedgwick  (the  father  of  John  Sedgwick)  aiid  Robert  ^udianan  Dumlop  (the 
testator^s  son)  executors  of  his  will.  Soon  after,  an  amngement  was  made^ 
whereby  the  Rev.  Charles  Dunlop  was  to  take  the'SOO'sbereB  in  question  as  fab 
share  of  his  father*s  property,  and  the  memorandum  of  trust  of  18SS  wh 
handed  over  to  him,  and  John  Sedgwick  gave  him  a  prMnissory  note  for  a  sum 
amounting  to  something  more  than  the  price  of  the  shares.  It  was  alleged  on 
the  one  side,  that  this  was  an  assignment  of  the  shares  for  valuable  considen- 
tion,  and  on  the  other,  that  it  was  only  a  bungling  way  of  making  the  bene- 
ficial interest  in  the  shares  available  to  John  Sedgwick,  if  he  should  require  it, 
but  that  the  trust,  nevertheless,  continued.  Subsequently,  however,  Thomas 
Loud  Sedgwick,  thinking  it,  as  it  was  alleged,  incumbent  on  him,  as  executor, 
to  have  the  shares  actuidly  transferred  into  Charles  Dunlop's  name,  and  Jolm 
Sedgwick  being  desirous,  m  order  to  keep  up  his  influence  and  credit  with  the 
company,  that  they  should  remain  in  his  own  name,  it  was  agreed  that  Thomas 
Loud  Sedgwick  should,  out  of  his  own  moneys,  purchase  300  shares  in  Charks 
Dunlop^s  name,  and  that,  in  consideration  thereof,  John  Sedgwick  should  hold 
the  shares,  then  standing  in  his  name,  in  trust  for  his  father.  This  arrangemefll 
was  carried  into  effect  in  April,  1837 ;  and  the  dividends  on  the  shares  ill 

Question  were  thereafter  received  by  John  Sedgwick,  and  paid  over  to  faia 
ither,  except  on  one  or  two  occasions,  when  the  father  Kcrived  them  in  person, 
by  an  order  from  the  son.  It  further  appeared,  that  at  the  time  of  this  arrange- 
ment, Charles  Dunlop  delivered  to  Thomas  Loud  Sedgwick  the  memorandum 
of  trust  of  18S£,  ana  indorsed  over  to  him  the  promissory  note  which  he  had 
received  from  John  Sedgwick. 

The  executors  of  Mrs.  Sutherland  filed  their  bill  ibr  the  purpose  d 
obtaining  payment  of  the  1,600/.  due  to  their  testatrix's  estate,  and  the  benefit 
of  the  securities  in  priority  to  the  claim  of  Thomas  Loud  Sedgwick.  On  the 
other  hand,  Thomas  Loud  Sedgwick,  by  his  answer,-insisted  that  the  compan? 
had  notice  of  his  claim  lon^  before  that  of  Mrs.  Sutherland,  and  that  she  haa 
sot,  and  could  get,  no  equitable  interest  except  by  actual  tmnsfer,  nor  had  die 
DV  her  notice  to  the  company  acquired  any  priority  over  Robot  Budiantt 
Iiunlop,  Charles  Dunlop,  or  the  defendant  himsdf ;  and  he  claimed  as  a  pm^ 
chaser  for  valuable  consideration*  He  also  claimed  priority  over  one  Edmond 
Maude,  a  judgment  creditor,  who,  having  recovered  judgment  in  an  action  ftr 
debt  against  John  Sedgwick,  had  eiven  notice  thereof  to  the  Rock  OflBce  ia 
January,  1844,  and  on  the  SSth  of  March  following  had  obtained  a  judged 
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the  purpose  of  establiihing  •  lieo  on  the  shaiee  in  question.  Tbe 
'  came  on  to  be  heard* 

r  and  SievetUf  for  the  pUdntiffi.—- No  human  being  had  the  least 
I  of  the  existence  c^  a  trust  at  the  time  Mrs.  Sutherland  advanced  her 
jr  had  any  notice  been  given  to  the  oflSce  on  the  part  of  Robert 
1  Dunlop,  except  the  constructive  notice  arising  out  c^  the  circumstance 
.  Sedgwick,  the  mortgagee  and  allied  trustee,  was  a  co-partner  in 
OflSce.  But  notice  cf  that  sort  is  no  longer  suflident  to  give  priority, 
ise  of  Duncan  v.  Chamberlame  (11  Sim.  128)  (a)  has  been  overruled 
ne  judge  who  decided  it,  and  actual  notice  is  now  held  to  be  necessary 
case  (  Thompson  v.  SpierSy  18  Sim.  466)  ;  (6^  and  notice  is  also  neces- 
ider  the  assignment  of  any  beneficial  interest  by  c&attd  que  trust  valid. 
w.  Ham  3  Buss.  1 ;  (c)  EUy  v.  Bridges,  %  Y.  &  C.  C.  C.  486;  {d) 
.  Blacksionej  1  My.  &  K.  297 ;  (e)  Greening  v.  Bedrford,  B  Sim. 
I  There  is,  therefore,  no  doubt  whatever  that  the  plaintiffs^  testatrix, 
3tice  which  she  served  on  the  oflSce,  obtained  priority  for  her  incum* 
rer  any  claim  of  Thomas  Loud. Sedgwick,  and  that  they  have  now  a 
^  But  the  case  set  up  by  the  answer  is  grossly  improDable,  for  the 
in  in  reference  to  the  transfer  of  the  shares  to  Chfurles  jDuulop,  and  tbe 
f  him  from  Sedgwick  of  the  memorandum  of  trust  and  of  a  promissory 
i   then  the  tsansfar  of   both  to  Thomas  Loud  Sedgwicx,  appears 

r^ular  assignment  than  a  declaration  of  trust;  and  however  the 
y[  the  memorandum  may  be  reconciled  with  the  continuance  of  the 
;  indorsing  over  the  promis^ry  note  to  Thomas  Loud  Sedgwick  does 
t  of  any  such  explanation. 

and  tiargrave,  for  the  defendant,  Edmund  Maude^  the  judgment 

claimed  to  be  entitled  after  the  plaintiffs,  but  in  priority  to  the 
t,  Tliomas  Loud  Sedgwick. 
f«,  {€x  the  Book  Assurance  OflSce. 

reley  and  Heathfield,  for  the  defendant,  Thomas  Loud  Sedgwick.-- 
i  transacticm  -between  Charles  Dunlop,  Thomas  Loud  Sedgwick,  and 
t  did  not  amount  to  a  sale,  and  never  was  intended  to  be  a  sale ;  and 
igwick  always  treated  himself  as  a  trustee  of  the  shares,  first  for  the 
,  and  afterwards  for  liis  father.     Then,  as  to  the  question  between  tbe 

and  Thomas  Loud  Sedgwick,  it  comes  to  this,  which  of  two  parties 
i  advanced  this  money  is  to  be  the  sufferer?  Let  us  look  in  the  first 
r  far  the  plaintiffs'  right  can  prevail  against  the  defendant.  At  the 
he  original  transaction  between  Mrs.  Sutherland  and  John  Sedgwick, 

tnean  t.  CJunkberlaynei  the  Tice-Chan-  gWen  to  him,  he  completes  hie  purchase,  and  flltcs 

fland  held,  that  as  aU  Uie  assured  fai  the  tbe  trustees  notice.    He  was  held  to  have  a  right  to 

ssurance  Society  are  co-partners  in  the  priority  over  A. 

ress  notice,  thftttor;  of  the  assignment         (d)  In  Sttyy,  Bridges,  A.,  for  Talnahle  conslderm- 

!irected  with  fliat  todety,  need  not  be  Hon,  takes  a  secnrity  npon  a  rererdonary  sum  of 

dcr  to  take  the  polioy. out  of  the  order  stock,atatlme  when,  by  reason  of  tbe  death  of  the 

ion  of  the  assignor.  prisoner,  in  whose  name  the  stock  stood,  and  there 

lOfl^isos  T.  Spun,  the  Yiee-Chancellor  being  no  legal  personal  representative,  no  notice 

teal  notice  of  the  asaigUDeBt  of  a  policy  oouldbegheato  the  trustee  of  the  fond.  A.  doea  not 

h  the  Equitable  Assurance  Society  is  attempt  to  perfect  his  secnrity  bvpladng  a  lUffrteoee 

I  take  the  polfey  out  of  ihe  order  and  on  the  sto^  at  the  bank,  or  otherwise.    B.,  a  like 

of  the  BSMUcd,  tbns  oivemiUng  his  own  but  subseqpient  incumbrancer,  does  put  on  a  dlifrte. 

OuMcoM  ▼.  Ckttwtberkijfne,  gos,  and  thereby  gained  priority. 
)ari^T.fla27,  a  person  hsTing  a  beneficial         (e)  Enter  ▼.  Blackitmte  was  a  case  of  notiee 

.  asm  of  money  inTCtted  in  the  names  of  giring  priority  to  a  subsequent  incumbraneer. 
igns  it,  forYahuOdeconslderation,  to  A.,         (/)  In  Greening  t.  Btclfmrd,  a  rerersionarj  la. 

c  of  the  asdgnment  was  given  to  the  terest  in  a  ftind  in  court,  behmging  to  A.,  waa  as. 

terwmrds,  the  same  person  proposes  to  signed  by  him  to  B.,  and  then  to  C.    C.  obtelo^ 

rest  to  B.,  who  makes  inquiries  of  the  an  order  not  to  transfer  wlthovt  notiee,  and  served 

to  the  nature  of  the  vendor's  tiUe,  &e.,  it  at  the  Aecountant-Geecral'a  oflke,  and  thete»j 

;  of  any  prior  incumbrance  being  gained  priority. 
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Robert  Buchanan  Dunlop,  the  elder,  was  living,  and  his  shares  were  standing 
in  the  name  of  John  Sedgwick  ;  and  by  the  deed  of  assignment  to  Mrs.  Suthcv- 
latid,  John  Sedgwick  mort^a^d  to  her  all  the  SOO  shares  of  him,  John  Sedg- 
wick, in  the  Rock  Office,  with  power  of  sale,  &c.  ;  but  there  is  no  reference  to 
any  specific  shares,  by  number  or  otherwise,  and  the  question  is,  whether  that 
assignment  was  an  assignment  of  shares  of  which  he  was  not  owner,  but  trustee? 
In  such  a  case,  strict  right  only  can  prevail,  and  it  must  be  shewn,  before  we 
can  be  deprived  of  our  shares,  that  they  are  the  identical  shares,  ascertained  by 
their  number  or  otherwise,  which  belonged  to  us  beneficially ;  but  this  toe 
plaintiffs  do  not  attempt  to  do  ;  they  only  produce  the  deed  of  assignment  of 
188S,  whereby  they  obtained  the  mortgage  of  the  shares,  and  say  tbey^  are  the 
shares  of  which  Jonn  Sedgwick  was  trustee  for  us.  But  even  if  the  assignment 
to  Mrs.  Sutherlaind  operated  so  as  to  constitute  a  good  security,  and  to  give  her 
priority  over  Thomas  Loud  Sedgwick,  he  is  nevertheless  entitled  to  a  lien  oa 
the  rest  of  the  property  comprehended  in  her  security.  Besides,  Mrs.  Suther* 
land  varied  the  original  transactions  by  subsequent  dealings,  and  no  notice 
thereof  was  given  to  the  office;  and  therefore  the  effectof  the  notice  originally 
given,  however  good  at  first,  is  done  away  with.  On  these  three  grounds,  then-* 
first,  that  the  snares  assigned  are  not  specifically  stated  so  as  to  shew  they  were 
purs ;  second,  that  the  original  notice  is  done  away  with ;  and  third,  that  we 
have  a  lien  on  the  other  property,  we  claim  to  be  entitled  in  preference  to  Mn; 
Sutherland,  or,  at  all  events,  subject  to  her  claim.  They  dted  Pinkett  v.  Wrigfii 
(2  Hare,  1«0);  (a)  Foster  v.  CockereU  (9  B.  &  C.  N.  S.  882) ;  Kennedy  v.  Grem 
(8  Myl.  &  K.  699). 

The  Master  of  the  Rolls. — This  is  one  of  those  unhappy  cases  in  which 
one  of  two  innocent  parties  must  bear  the  loss  arising  from  tne  fraud  of  a  third 
party.  In  the  view  which  I  take  of  this  case,  I  may  assume  that  Thomas 
Loud  Sedgwick  has  made  out  the  claim  stated  in  his  antwer,  though  I  am  not 
tetisfied  that  it  is  so  ;  and  if  the  opinion  I  have  formed  had  depended  at  all 
Upon  that  fact,  I  would  have  directed  an  inquiry ;  but  that  is  not  necessary 
ifiow.  1  will,  therefore,  assume  the  fact  to  be  as  suggested,  and  in  that  view 
the  case  amounts  to  this: — In  the  year  1822,  Robert  Buchanan  Dunlop 
caused  to  be  transferred  into  the  name  of  John  Sedgwick  200  shares  in  the 
Rock  Assurance  Company,  with  a  view  to  his  holding  them  in  trust  for  himself 
or  his  family,  in  the  mode  stated  in  the  memorandum  of  the  6th  of  November, 
1822.  The  first  question  made  here  is,  whether,  as  by  the  constitution  of  the 
•company,  a  shareholder  is  a  partner,  it  must  be  assumed  that  at  the  time  when 
the  transfer  was  made  into  the  name  of  John  Sedgwick,  the  whole  company 

(a)  In  Pinkett  t.  Wright,  trust  fands  were  ia-  That  the  cestui  que  trust  was  enUUed  to  to  naoy 

vested  io  transferable  shares  in  a  banking  company,  shares  in  the  name  of  the  trustee  as  could  b«  pft- 

Jn'the  name  of  one  of  the  trustees,  who  executed  a  sumed  to  he  identical  with  the  shares  in  which  the 

ideclaration  of  trust  thereof  (the  rules  of  the  com-  trust  funds  were  invested,  from  the  fact  that  such 

panj  not  allowing  shares  to  stand  in  the  names  of  a  number  had  thenceforwani  always  stood  la  thi 

Joint  owners,  or  cestui  que  trusts).  The  trustee  was  name  of  the  trustee. 

also  a  proprietor  of  shares  in  his  own  right  in  the         That  the  equitable  tiUe  of  the  cestui  que  trust  to 

same  company,  and  made  various  sales  and  pur-  the    shares  purchased  with  the  trust  funds  WM 

chases  therein.    There  was  nothing  to  distinguish  perfected  without  notice  to  the  banking  < 


which  were  the  individual  shares  held  by  the  differ-  by  the  execution  of  the  declaration  of  trust, 

cot  proprietors,  the  same  being  in  the  nature  of  And,  semble,  the  special   contract  bv  the  pfV* 

capital  esprassed  by  quantity.    The  trustees  con-  prietor  to  assign  his  sltares  to  the  banking  com* 

traeted  to  assign  a  certain  number  of  shares  to  the  pany,  as  a  security  for  advances,  gave  the  hank  a 

banking  company,  as  a  security  for  advances  made  lien  on  the  shares  uus  standing  in  Uie  name  o^^ 

io  him.    He  afterwards  became  bankrupt.    Held,  proprietor,  of  which  he  was  bmefidal  owner,  aai 

That  he  was  to  be  presumed  to  have  transferred  that  at  the  bankruptcy  the  aame  were  not  hi  W 

or  pledged  the  sliares  which  belonged  to  himself  so  order  and  dlspoeition. 
Atf  as  he  had  ahares,  and  not  those  of  his  etsiui 
que  trusts* 
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bad  Rich  distinct  notice  of  the  creation  of  a  trust  that  there  is  the  same  advan- 
tage from  it  as  if  a  regular  formal  notice,  in  the  usual  manner,  had  been  ^ven; 
tDcl  I  am  cleaily  of  opinion  that  they  had  not.     If  that  were  so,  it  would  put 
an  end  to  the  very  important  doctrine  relating  to  notice  of  the  assignment  of 
equitable    interests,  wnereby   such   assignment,  with   notice,  constitutes    an 
equity  prrferable  to  that  by  a  previous  assignment  without  notice.      Now,  on 
tnis  occasion  there  was    nothmg  to  hinder  Robert  Buchanan  Dunlop  from 
giving  notice  to  the  company,  which  would  have  operated  so  as  perfectly  to 
Mture  to  him  the  shares  standing  in  the  name  of  John  Sedgwick,  ana  to  prevent 
future  dealings  with  them.    But  notice  was  not  given  by  him,  and  the  result 
was,  that  900  shares  remained  standing  in  the  name  of  John  Sedgwick,  in  the 
booksof  the  company,  unfettered  by  notice,  and  he  was  left  at  liberty,  without  the 
ponibility  of  any  other  party  guarding  against  his  improper  acts,  to  dispose  of 
the  diares  in  the  manner  the  rules  of  the  company  allowed,  and  so  he  continued 
during  the  whole  life  of  Robert  Buchanan  Dunlop.     It  is  alleged,  and  to  some 
ntfDt  admitted,  that  the  dividends  on  the  shares  were  paid  to  Robert  Bucha- 
VB  Dunlop  by  John  Sedcwick  during  the  whole  of  the  time  till  the  transfer 
iibvour  of  Thomas  I^oud  Sedgwick.    I  shall  assume  it  to  be  so.  Now,  having 
thettsharesstandinginhis  name,  unfettered,  and  being,  therefore,  apparent  owner 
cfthan,  in  August,  1883,  John  Sedgwick  applies  to  Mrs.  Sutherland,  the  testa* 
trix  of  the  plaintifis,  for  an  advance,  by  way  of  loan,  on  the  security  of  these  shares 
of  which  he  represented  himself  to  be  the  owner;  and  she  accordingly  made  him 
the  advance,  and  he  executed  an  assignment  to  her  of  the  shares.     It  has  been 
ingeniously  argued  that  there  was  no  specification  in  the  assignment,  by  num- 
bers or  otherwise,  of  the  particular  shares  assigned,  and  that,  therefore,  the  deed 
did  not  pass  the  shares  m  question,  which  were  held  by  John  Sedgwick  in 
tnist  for  another.     I  cannot  agree  with  that  argument,  for  John  Sedgwick  had 
these  shares  standing  in  his  name,  and  no  other  shares,  and  he  assigned  ^'  the 
thares  of  him,  John  Sedgwick,*"  absolutely  as  his  own ;  and  they  appeared  to 
be  his  in  the  books  of  the  company ;  though,  if  the  whole  circumstances  relating 
to  tbem  had  been  known,  it  would  have  appeared  that  he  held  them  subject  to 
an  equity  in  favour  of  some  other  person,  but  which  had  not  l)een  stated  so  as 
to  enable  other  persons  to  know  of  it.     I  am  of  opinion,  therefore,  that  the 
shares  passed.     Immediately  after  the  assignment,  a  formal  notice  of  it  and  of 
the  purpose  of  it,  that  it  was  for  securing  money,  was  given  to  the  company 
and  entered   in  their  books ;  and  by  that  means  this  lady  guarded  herself 
igainstany  future  disposition  of  the  property  by  John  Sedgwick. 

Afterwards,  Mrs.  Sutherland  advanced  further  sums,  and  in  October,  1834, 
the  whole  debt  amounted  to  2,100/.  For  some  reason,  probably  arising  from 
the  insufficiency  of  the  shares  as  a  security  for  so  large  a  debt,  other  property 
was  included  m  the  deed,  whereby  the  further  advances  were  secureo.  This 
ooDsisted  of  some  leasehold  property,  shares  in  another  assurance  office,  and  the 
policy  of  assurance  on  the  life  of  John  Sedgwick.  Notice  of  that  transaction 
was  ^ven  to  the  company ;  and  Mrs.  Sutherland  having  got  that  additional 
lecunty,  in  1835,  by  an  arrangement  between  her  and  John  Sedgwick — who 
all  the  time  appeared  to  her  to  be  the  absolute  owner  of  the  shares,  only  because 
Mr.Dunlop  had  omitted  to  place  any  notice  on  the  company'^s  books — part  of  the 
|Noperty  subject  to  the  security  was  realized,  and  the  proceeds  were  applied  in 
leduction  of  the  debt  due  to  her.  And  she  had  a  right  to  have  part  of  the  pledge  so 
xealized,  and  she  did  not,  by  so  doing,  in  any  degree  exonerate  the  property  not 
disposed  of;  though  it  must  be  admitted  that  if  then  she  had  had  notice  of 
Dunkqp*s  claim,  the  case  would  have  been  different,  and  she  could  not  have 
done  so,  perha«)s,  without  rendering  herself  liable  to  account  for  what  had  been 
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done  with  m  tibw  to  see  whether  other  parties  might  not,  oooaiirtCDtly  wkh  Ml 
ntiBfiietion  of  her  claim,  ha^e  a  right  to  marshal  ataels  to  as  to  i]inmiiA>lfci 
km  arising  from  the  fiiiud.  But  she  had  at  the  time  no  notice  of  Dunbiils 
daim,  and,  therefore,  there  was  nothing  to  fetter  the  appamt  right  of  JUm 
Sedgwick,  and  the  real  right  of  Mrs.  Sutharland,  to  deal  with  the  prooertT  as 
they  might  think  fit.  Certain  sums  were  realized,  and  the  debt  waa  reaueed  la 
IfBOOL  Different  securities  were  executed  in  the  course  of  these  trnnsartinnsi 
of  which  no  notice  was  given,  but  the  result  was  to  diminish  the  sum  of  aB 
demands  to  l,BOOL  Notice  was  given  of  the  security  for  the  S,10QiL,  and  a  lam 
sum  was  now  demanded. 

Supposing  Thomas  Loud  Sedgwick^s  title  to  the  benefit  of  the  trust  erMfead 
to  be  made  out,  he  has  a  right  to  have  an  account  of  all  moneys  paid  to^ov 
received  by,  Mrs.  Sutherland,  and  he  may  have  a  right,  consistently  with  hs 
right  to  be  fully  paid,  to  have  the  benefit  of  standing  in  her  place.  But  I  am 
of  opinion  that  the  plaintiffs  have  a  dear  right  to  an  account  of  what  ia  due  oi 
thdr  securities,  and  to  be  paid  in  priority  to  Thomas  Loud  Sedgwidc 
posing  the  right  of  the  latter  to  be  fully  established,  other  questiona  ] 
arise  betweeh  him  and  his  co-defendant,  Maude.  I  cannot  in  this  suit  <  * 
any  thing  between  them,  but  I  do  not  mean  to  predude  the  takingof  as 
account  of  what  the  mortgaged  property  consisted  of,  with  a  view  to  ThiMKH 
Loud  Sedgwick  getting  what  he  can  out  of  it,  after  an  account  and  payment  a( 
what  18  due  to  the  plaintiffs ;  and  consistently  with  that,  he  may  have  the  inqavf 
if  he  likes.  There  must  be  an  inquiry  as  to  ^at  is  due  to  the  plaiIltIffi^  aaSi 
an  account  taken,  and  a  declaration  that  they  are  to  have  the  sluures  euutetlri 
into  money. 


ROLLS  COURT.  ^ 

Wednesday  J  March  4,  and  Thursday j  March  5,  1845. 

Bekson  v.  Lamb,  (a) 

Vminr  rnni  pmrtktutr^Sjpee^  pfrfonumet-^Abtmdemmeni  ^eomtrmet^^Notif'^Pm'timk 
A  etnUr^effor  the  purekateqf  €  mortgaged  etUU  «Mt  enttrtd  mio  btimtmt  ikt  d^nUbmi  mai  0t 
pUikUif,  ih€  worl^offt  {who  had  •  power  to  §eil,  ^.)f  <"*^  '^^  amtrttet  wa»  to  be  eompUUi  m  lit 
29th  qf  September  f  and  it  woe  provided  that  the  canieyance  ehould  be  executed  by  aUregwUlk 
partiee,  and  if  the  pioMfg^  ehouid  be  unable  to  obtain  their  eonemrenee,  and  the  d^fimdami  ekmM 
nuitttgMmitf  eitherpartf  ehould  be  at  Hberty,  by  notice  in  writin§f9  to  reeeindthacontrmeifamitm 
doge  efter  notice  the  same  ehouid  be  voidf  and  it  wae  umderetood  between  the  parHee  ikeithi 
aeeigneee  qfthe  mortgagor,  then  a  banhrupt,  were  to  Join  in  the  conveyance.  On  the  ^^jf 
Noeember  the  concurrence  qf  all  the  aeeigneee  wae  not  procured^  and  notice  wae  given  bigWt 
d^fmdamtqfhie  abandonment  qf  the  contract.  Nb/krtheretepwae  tahen  by  the  plaiwt^  ttO  ttm 
tfier^  and  the  intended purthaee-money  being  truet  money^  wae  otherwiee  inoeeted,  ThmpUk0t 
having  JUedhie bili/or  ipeeijte  petfonnanee,  it  wae  diemieeed  with  eoete,  but  without  prqfudkiiB 
hie  right  to  bring  an  action^  ifeo  adeieed. 

T%e  mortgagee t  with  power  qfeaHe^  8fc.,  under  the  circumetaneee,  wae  held  bound  toproemn  Bt 
OMeeution  ijf  the  eonneyanee  by  the  aeeigneee  /  but  queere,  whether  the  aeeigneee  ware  MoaMif 
partiae  to  the  cemeeyanoe^  jf  their  execution  qfit  had  not  been  a  term  qftha  agreement  T 

THIS  was  a  suit  to  enforce  specific  performance  of  an  agreement  entered  iati 
between  John  Benson,  the  plaintiff,  and  H.  E.  Lamb,  the  defendant,  ftr 
the  purchase,  by  the  latter,  of  a  freehold  house  and  premises,  of  which  the  f 
was  mortgacee  in  possession,  with  a  power  to  sdl  and  to  give  an  i  ' 
recdpt  for  the  purchase-money.  John  Cogan  Francis,  the  mortgagee  of  d* 
pranises,  having  become  bankrupt  in  1840;  the  plaintiff  entered  into  ]  * ' 

(5)  Reported  by  J.  Macaulat,  Xiq.,  Barriitor-st-kiw. 
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■d  the  defiendantt  who  is  a  schooknaster,  occupied  the  premises  as  yearlv 
dyoit  to  the  plaintiff.  The  principal  remaining  unpaid,  and  a  considuerable 
nam  of  interest  having  become  due  on  the  mortgage,  the  plaintiff  employed 
McMBi.  Newman  and  Lyon,  as  his  solicitors,  to  sell  the  house  and  premises, 
■d  m  amotiatum  was  accordingly  entered  into  between  them  and  the  defeor 
iml  £ar  die  purchase  thereof^  and  ultimately,  after  some  communications 
hftiieeD  Messrs.  Newman  and  Lyon  and  Mr.  Harry  Russ,  the  solicitor 
ad  agait  cf  the  defendant,  it  was  agreed  on  the  £th  of  June,  1813,  that 
fltt  d&ndant  should  purchase  the  premises  at  the  price  or  ;Bum  of  670/., 
iodiiding  the  costs  of  the  conveyance.  The  articles  of  agreement,  as  drawn  up 
bf  Ifr.  Charles  Buss  (who  acted  as  clerk  of  Mr.  Harry  Russ),  and  transmittea 
Is  the  solicitors  of  Mr.  Benson,  for  his  approval,  were  as  foUpws  :r—  ,  . 

"  Articlea  of  4igreement  made  the  day  of  July,  18^,  between  the 

ler.  John  Benson,  cf  Norton-sub-Hamdon,  in  the  county  of,  .^qt^rset,  »clerk, 
a  Mortgagee  with  powerof  sale  of  the  hereditaments  her^oaft^  M^ntioQodp  of 
dK  one  part,  and  H.  C.  £.  Lamb,  of  Castle  Gary,  in  (be  s^^cpwty  of 
SoBKiset,  schoolmaster,  of  the  other  part ;  whereby  the  said  John  Ben^n  agrees 
to  sdl  to  the  said  H.  C.  £.  I.Amb,  and  the  said  H.  C.  £.  L^inb  agrees  to 
inidiaae  of  the  said.  John  B^son,  at  or  for  the  price  or  sum  of  670/.,.  the  fee« 
anple  and  inheritance  of  and  in  all  that  messua^  or  dwelliog-Jbouse,  court, 
gnen,  and  premises,  situate  at  Castle  Cary  aforesaid,  containing  by  e^timatioa 
flMaoe,  more  or  less,  and  now  in  the  occupation  of  the  said  H.  C.  .B.Lamb, 
«  tenant  to  the  said  John  Benson,  upon  the  terms  and  conditioas  followiiig ; 
dist  is  to  say,  that  the  said  John  Benson  shall,  at  his  own  expense,  within  one 
Wttk  from  the  date  hereof,  make  and  deliver  to  the  said  H.  C.  £.  Lamb  an 
abstract  of  the  title  to  the  said  purchased  premises,  and  shall  deduce  a  good 
title  thereto,  in  fee-simple;  that  the  said  purchase  shall  be  settled,  and  thepur- 
diase-money  paid  at  the  office  of  Messrs.  Newman  and  Lyon,  of  Yeovil,  in  the 
«id  county,  solicitors,  on  the  day  of  upon  the  execution 

of  the  conveyance  by  all  requisite  parties,  such  conveyance,  in  all  respects,  to  be 
f^cpared  and  executed  at  the  costs  and  charges  of  the  said  John  Benson,  from 
^bch  time  the  said  H.  C.  E.  Lamb  shall  retain  the  possession  of  the  said  pre- 
BMts,  and  the  rents  and  profits  thereof,  for  his  own  benefit,  from  the  S4th  day 
rf  Joe  last ;  that  in  case  the  said  purchase  shc:U  not  be  settled,  and  the  purchase- 
WMV  paid  <m  the  said  day  of    '  .through  the 

drfttit  of  the  said  H.  C.  £.  Lamb,  the  said  H.  C.  S.  Lamb  shall  from  that 
<kr  pay  interest  for  the  said  purdiase-money,  at  the  ra^""  of  51*  per  cent  per 
nuBD,  until  the  said  purchase  shall  be  completed.  Frovidod  always,  that  in 
CM  ^  said  John  Benson  shall  be  unable  to  obtain  the  concurrence  of  all  the 
noquisite  parties  in  the  deed  of  conveyance,  or  to  deduce  a  title  ^.o  the  said 
semises  as  hereinbefinre  stipulated,  and  the  said  H.  C.  £.  Lamb  shall  insist  on 
vch  eoncunence,  or  on  the  completion  of  such  title,  each  and  either  of  the  said 
Uies  diall  be  at  liberty,  by  a  notice  in  writing,  under  his  hand,  or  under  the 
loids  of  their  respective  attorneys,  to  rescind  this  contract,  and  at  the  expiration 
( ten  days  after  the  delivery  of  such  notice  to  the  said  parties,  or  their  respective 
ttonieys,  this  agreement,  and  every  thing  herein  contained,  shall  be  utterly  void, 
ad  of  no  effect,  and  the  said  John  Benson  shall  pay  unto  the  said  H.  C«  £. 
4flBd>  all  leasonaUe  costs,  charges,  and  expenses  incurred  by  him  in  the 
Mstigation  of  the  title." 

Afijer  the  coDtract  £or  the  purchase  and  before  the  draft  of  these  articles  was 
KH  to  the  plaintiff's  solidtcan,  a  correspondence  took  place  as  to  the  oouvey- 
iMe^  and  in  reference  to  the  concurrence  therein  by  tne  assignees  of  Francis* 
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relate  to  the  latter  point,  the  first  being  from  the 
tsLanb:^ 

"Yeovil,  July  10,  1848. 

'3H  Gonaleration,  we  think  we  may  be  enabled  to  obtain 

sc  .^3BB»s  assignees  in  the  proposed  conveyance  to  you.    We 

a  assent  to  their  concurrence  in  the  conveyance  upon 

trcserfed  to  us  to  avoid  the  contract  altogether,  if  ife 

iinsBing  thdr  execution.  If  you  consent  to  these  terms, 

if  nut,  it  must  be  abandoned. — Yours  truly. 

"Newman  aki>  Lvon* 


tfK  AJO 


Vendor  ana  pur''^ 
A  tontraet/or  tf;r.  /m*-- ^ 
piaini\fff  thf)  uturtyag§9 
20tkqfScph.'n'      , 
pariie»fnii(l  if  f:-    ' 
twit/  upon  i7,  rilh^ 
4ag9  afitr  not  ire  .  >- 
auigneeioftf 
November '' 

Ar  the  tt-rni^  ■ 
consider  tin:  j: 

but  6(X>1UT  il   1 


Lamb^s  answer  was  as  follows  :«— 

"July  11,  1843. 

Lton. — In  reply  to  yours  of  the  10th,  I  b^  to 

S4jpsdtidN  which  the  contract  should  distinctly  express  ii 
;aii  ft  viU,  if  so  expressed,  I  shall  be  happy  tosign.^ 

Ik.  C^ks  Russ  sent  the  draft  agreement  to  Messrv 
il  the  Ibllowing  letter : — 

"Bexsok  to  Lamb. 

^ou  have  an  agreement,  as  the  contract  is  undep 

Tketne  for  settlement  thould  not  be  quite  so  soon  as 

K  JM  approve  of  this,  you  can  get  it  signed  by  Mr. 

^rign  acopy.— Yours"truly, 
^Ljw,  July  10th,  18*3.''  "  Chablks  Russ. 

Ae  following  letters  then  passed  between  Mr.  H. 
^MfliLvoo:— 

"^       •  "  Yeovil,  July  18th,  1843. 

»)— Make  your  contract  reciprocal,  and  we 

It    Mr.  Lamb,  Ixnng  in  the  occupation  of 

to  pay  rent,  or  consent  to  pay  interest 

.  purchase  is  completed.     If  the  purchase 

r^iient  us,  for  any  business  we  may  be  called 

^--proposed  contract.     Consent  to  these  aroend- 

bargain  struck.     You  may  also  name  your 

1^  than  six  months,  fjo  the  completion  of  the 

"  Newman  axd  Lyon. 

ter  Mr.  Russ  sent  the  following  reply  : — 

.  ii.sou  to  Lamb) — You  may  alter  tliis  agreement  accordios 

our  letter,  and  I  consider  the  matter  settled.     You  may 

.  >ia»c-money  to  be  paid  on  or  before  the  S9th  of  September) 

conveyance  be  ready. 


iHi'dr 


"Harry  Russ. 


"July  fi::. 

Nothing  more  was  done  till  the  26th  of  July,  when  Messrs.  Newman  and 
Lyon  sent  an  abstract  of  title  to  H.  Russ,  and  intimated  to  him  that  Mr. 
Benson  was  the  only  necessary  party  to  the  conveyance ;  and  on  the  following 
day  they  sent  a  draft  conveyance  for  his  perusal.  On  the  29th  they  sent 
another  draft  conveyance,  in  which  the  assignees  of  Francis  were  made  partieSi 
and  the  bankruptcy  proceedings  were  recited;  but  they  begged  "it  to  be 
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undfTBtood,  that  we  do  not  admit  your  right  under  the  contract  to  call  for  the 
smcinrence  of  the  assignees."^  To  this  Mr.  H.  Russ  replied  : — "  I  have  written 
Ifou  my  determination  as  to  the  title,  and  will  not  approve  the  draft  conveyance 
receiTed  this  morning  unless  it  be  with  the  unqualified  understanding  that  the 
mignees  of  Francis  should  execute  the  conveyance  before  the  purchase-money 
is  paid  ;^  and  he  begged  to  know  whether  the  treaty  for  the  house  was  to  go  on 
or  not.  Messrs.  Newman  and  Lyon  then  wrote  to  Mr.  H.  Russ  to  make  the 
MOgnees  parties,  as  he  proposed,  and  to  return  the  draft,  which  accordingly  he 
did,  calling  their  attention  to  the  form  of  the  conveyance,  which  it  was  necessary 
dwuld  be  made  to  Charles  Donne  and  Charles  Russ,  the  trustees  of  Mrs.  Lamb^ 
marriage  settlement.  The  reason  of  this  was,  that  it  had  been  arranged  that 
the  trustees  should  apply,  as  they  were  empowered  to  do  at  Mrs.  Lamb^s 
lequest,  500/.,  settledf  upon  her,  in  making  up  the  purchase-money  of  the 
pemises. 

Mr.  E.  N.  Burge  and  Mr.  Jacob  Reade  Rogers,  the  assignees  of  the  estate 

snd  effects  of  the  raitkrupt  Francis,  having  thus  been  made  parties  to*  the  cofi- 

Wfance,  the  signature  of  the  former  was  obtained  by  Mr.  Charles  I^u^s,  at  the 

request  of  the  plaintiff's  solicitors ;  but  the  solicitors  of  the  .latter  refused,  by 

letter  of  the  2oth  of  October,  to  permit  him  to  execute  the  conveyance,  on  the 

gnwnd  that  Mr.  T.  R,  Hutton,  the  official  assignee,  was  not  a  party  thereto ; 

liiercupon  Messrs.  Newman  and  Lyon,  on  the  i6th  November,  proposed  that 

Kfljers  8  signature  should  be  dispensed  with,  on  their  guaranteeing  th^  title 

igainst  the  bankru]>t  and  his  assignees;  but  to  this  M^.  H.  Russ  refused  to 

agree;  and,  on  the  24th  of  November,  wrote  to  say  that  Mr.  liamb  would  not 

t«e  the  title.     On  the  same  24th  of  November,  notice,  in  writing,  was  given 

to  Messrs.  Newman  and  Lyon,  by  the  defendant  Lamb,  that  he  should^  at  the 

wpiration  of  ten  days  from  that  time,  rescind  the  contract  entered,  into.'  in 

consequence  of  the  requisite  parties  refusing  to  concur  in  the  conveyance  of  the 

Ciises.  On  the  28lh  of  the  same  month,  Messrs.  Newman  and  Lyon  wrote  to 
b,  repeating  the  offer  as  to  the  indemnity  they  were  willing  to  give  him,  if 
the  execution  by  the  assignees  were  waived,  but  no  answer  was  returned  ;  and 
soon  after,  the  trustees  of  Mrs.  Lamb'^s  marriage  settlement  invested  the  trust- 
money  in  the  purchase  of  oftier  premises.  On  the  7th  of  March,  1844,  Messrs. 
Newman  and  Lyon  wrote  to  Mr.  H.  Russ,  stating  that  the  conveyance  of  the  house 
sod  premises  had  been  executed  by  the  assignees  of  Francis,  and  requesting  a 
daj  to  be  named  for  the  completion  of  the  purchase.  To  this  communication 
Mr.  Russ  replied,  that  as  Mr.  Lamb  had  abandoned  the  contract,  his  agency 
>ra8  at  an  end,  and  he  could  give  no  directions.  Nothing  more  was  done  till 
the  9th  of  May,  when  Messrs.  Newman  and  Lyon  wrote  to  Mr.  Donne,  stating 
the  necessity  they  were  under  of  taking  proceedings  to  comiiel  a  specific  per- 
fomiance  of  the  agreement  entered  into  by  him  to  purchase  tne  house  in  ques- 
tion ;  in  answer  to  which,  Mr.  Donne  simply  said  that  the  trustees  were  bound 
to  apply  Mrs.  Lamb*s  money  as  she  might  airect,  but  he  had  neither  purchased, 
iKir  authcrized  an^  one  to  purchase,  from  them,  any  property  for  her. 

Under  these  circumstances,  the  plaintiff,  Mr.  Benson,  on  the  1st  of  June, 
1844,  filed  his  bill  for  specific  performance,  against  Mr.  Lamb,  and  the  trus- 
tew*  Charles  Donne  and  Charles  Russ.  The  defendant  Russ,  by  his  answer, 
<teted  that  he  acted  as  clerk  in  the  office  of  Mr.  H.  Kuss,  and  in  that  capacity 
IfcCMne  acquainted  with  the  business  done  relative  to  the  treaty  for  the  pur- 
chaie ;  but  he  never  interfered  therein,  save  by  the  directions  and  as  the  derk 
^R.  Russ;  and  both  of  the  defendants,  Donne  and  Russ,  stated  that  it  had 
^  arranged  that  H.  Russ  should  advance  250/.  on  mortgage  of  the  premises 
(Mrs.  Lamb*s  money  only  amounting  to  500/.),  in  order  to  enable  Lamb,  the 
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Other  defendant,  and  the  trustees  of  the  settlement,  to  complete  the  purdbase 
and  put  the  premises  in  repair ;  and  they  inasted,  therefore,  that  there  was  no 
mutuality  between  them  and  the  plaintiff,  and  chdined  the  benefit  of  this  olgeo* 
tion  in  the  same  manner  as  if  they  had  demurred  to  the  bill.  They  also  insimi 
on  the  Statute  of  Frauds,  as  a  defence  to  the  bill,  and  claimed  the  same  benefit 
as  if  they  had  pleaded  it  in  bar. 

Teed  (with  nim  BtUten),  tot  the  plaintiff.— Articles  of  agreement  for  As 
purchase  were  drawn  up,  and  so  fiir  there  was  a  written  contract,  wfaieh 
was  altered  subsequently,  and  completed,  by  letters  duly  signed.  Mr.  Rim 
assented  to  the  alteration  as  proposed,  and  as  he  was  the  agent  of  Lamh^ 
it  is  the  same  as  if  Lamb  hims^  had  assented.  The  articles  of  agreementi 
then,  together  with  the  letters  of  the  18th  and  22nd  of  July,  184S,  establish  a 
perfect  contract  on  the  part  of  Mr.  Lamb,  and  that  contract  has  not  been  eibs- 
tually  put  an  end  to  or  abandoned  by  the  subsequent  events.  It  was  only  fir 
the  satisfaction  of  Mr.  Lamb  that  the  plaintiff  ^s  solicitors  exerted  tfaonsdvtt^ 
to  obtain  the  execution  of  the  conveyance  by  the  assignees,  and  not  because  it 
was  at  all  necessary  to  do  so  in  order  to  comidete  the  title.  All  that  the  defi»* 
dant  required  was  a  ^  ^pood  title,^  and  that  he  has  got ;  and  the  contract  wis 
merely  that  all  requisite  parties  should  convey,  and  not  specifically  that  tfas 
assignees  should  do  so ;  and  the  only  necessary  party  was  the  plaintift,  who  bad 
an  absolute  power  of  rale,  and  of  giving  receipts  for  the  purchase-monqr* 
Time,  in  this  case,  is  not  of  the  essence  of  the  contract,  and,  therefore,  the  ddif 
in  procuring  the  signatures  c^  the  assignees  does  not  affect  the  question.  Mr* 
Donne  ttust  be*  presumed  to  have  agreed  to  the  alteration  of  toe  contract  bf 
the  insertion  of  the  names  of  the  trustees  in  the  drafl  conveyance,  as  parte' 
thereto;  and  as  the  assi^ees  of  Francis  ultimately  did  execute  the  deed  flf: 
conveyance  of  the  premises,  the  trustees  ought  to  pay  the  costs,  and  spedie 
performance  ought  to  be  decreed.  They  cited  Seian  v.  Slade  (7  Ves.  266),  (i) 
and  Hanringtan  v.  Wheeler  (4  Ves.  686),  on  the  question  of  time. 

JRnderalei  and  W.  R.  ElUsj  for  the  defendant  Lamb.— It  is  of  impartansi 
to  consider  the  position  in  whidi  Mr.  Lamb  stood,  as  it  has  a  material  besnag- 
on  theicaae.  He  was  a  schoolmaster,  and  could  not,  therefore,  conveniently 
remove  from  one  house  to  another,  except  at  Christmas  and  MidsummoE; 
and  beio^  desirous  of  making  his  arrangements  for  the  Christmas  then  at  buaif 
he  was,  m  a  measure,  obliged  to  give  the  notice  he  did  give,  and  to  invest  llal 
or  his  wife^-s  money  in  the  purchase  of  other  premises.  In  the  first  placs^  M- 
contend  that  there  never  was  any  contract  entered  into  which  was  binding* 
intended  to  be  so ;  secondly,  even  if  there  was  a  binding  contract,  it  wasoodie 
express  terms  that  the  assignees  of  the  bankrupt  Francis  were  to  be  conveynf 
parties,  and  their  consent  to  be  such  was  not  ootained  till  long  after  the  note 
of  the -abandonment  of  the  contract  had  been  given  by  Mr.  Lamb»  and  te' 
trust  fund  had  been  invested  in  another  purchase ;  thirdly,  after  Mr.  Lsdb 
had  given  the  notice  of  abandonment,  the  plaintiff  pressed  the  trustees  to«aB- 

1>lete,  but  they  refused,  stating  that  they  had  invested  elsewhere ;  and,  fourtUji 
ooking  at  the  position  of  the  purduuer,  it  would  be  a  great  hardship  now  to 
compd  him  to  complete  the  contract  when  he  was  obliged  to  leave  the  prente 
and  make  another  purchase.  It  is  clear  it  was  a  condition  that  the  assiansn 
of  Francis  should  be  parties  to  the  conveyance,  fen:  the  letter  of  the  10th  Jolff 


(a)  In  Siton  r.  Blade,  tht  abttnet,  fhongh  ddi-     the  Tcndae,  upon  tlM  conitnietion  tnd  mdarftl 
^mwd^  .  - 


..jTerylateyttid  vmder  anoticetluittlieTeiidM     drenrnfltftBon,  not  bdng  entiacd  toiuMial 
wvoUintitt  on  hii  deposit,  wtthintewtttftiM  title     na  of  Uie  etMnce  of  the  contncL    InHuiJafim^ 


should  not  be  made  out,  nad  poeteteionddhreradby     Whiekr,  time  was  material  aa  to  ^ 
the  time  of  payment,  having  fewi  recej^od  and  kqgt 


received  and  kept     of  a  covenant. 


BBMBONff.  LAMB.  IK 

Bram  the  pbdntiflTfl  adkiton  to  Mr.  Lamb»  statei  tbeir  assent  to  the 
mnence  in  the  oonrcyaDoe^  by  the  assignees,  ihewing  that  that  had  been 
i  on  bj  the  defendant;  and  though  the  defendant^  in  his  reply  ci  the 
aly,  merely  insists  upon  <<  a  good  title,^  yet^  it  is  dear,  the  <<  concaiw 
vas  expected  asa  part  of  it.  Moreover,  the  pliiintiff*s  solicitors,  after  the 
tieatea  the  trustees  as  the  real  purchasers,  and  Jiot  Mr.  Lamb,  shewing 
e  notice  was  sniGdent  to  put  an  end  to  the  contract.  There  are  autho- 
i  favour  ci  the  proposition  that  a  purchaser  has  a  right  to  abandon  Ins 
t  where  there  is  improper  delay  on  the  other  side,  and  especiall^r  in  a 
me  the  property  was  purehased  with  a  view  to  carry  on  nis  business, 
r  T.  J3rotm,  2  Beav.  180;  (a)  King^  t.  Wilmm^  6  Beav.  1S4;  (6) 
ss  of  Toumshend  v.  Bishop  ofNorurieh,  1  Sug.  V.  &  P.  178,  ed.  8.)  (e) 
aS,  for  the  trustees,  insisted  that  there  was  no  Unding  contract  as 
B  them  and  the  plaintiff;  and  even  if  there  had  been,  it  was  put  an  end 
he  notice  of  the  S4th  of  November,  1848 ;  and,  tha^bre,  tne  trustees 
invest  the  trust-money  without  delay  in  a  new  purchase;  and  even  if  it 
i  put  an  end  to  by  the  notice,  no  evidence  whatever  had  been  adduced 
ost  the  defeodant  Donne^  but,  on  the  contrary,  a  letter  was  written  by 
nying  that  he  had  ever  authorized  any  such  contract  as  that  insisted  oo 
pbuntiff.  There  could,  therefore,  be  no  decree  against  the  trusteesi 
if  in  reply. 

Masteb  of  the  Rolls.— I  do  not  certainly  know,  from  the  transactions 
laTe  taken  place,  whether  the  parties  did  or  did  not  intend  to  enter  into 
ng  legal  contract ;  if  thejf  did,  it  is  to  be  r^pietted  that  they  did  not 
their  agreemoit  into  writing,  and  duly  sign  it  so  as  to  take  the  case 
the  Statute  of  Frauds.  They  did  not  do  so,  however,  but  a  oorrespond- 
Dk  place,  whidi,  whether  binding  or  not  (and  that  is  not  altogether  ftce 
nibt),  the  parties  themsdves,  as  it  appears  to  me,  thought  was  binding; 
is  important  to  examine  the  letters,  to  see  what  can  be  cdlected  from 
I  to  the  contract ;  whether  thcn^  constitute  a  contract,  or  are  only  evidence 
Looking  then  at  the  material  letters  which  passed  between  the  parties 
BT  solidtors,  and  having  regard  to  the  point  ultimatdy  in  difierence, 
:  it  must  be  condudea  that  tlie  intention  was  that  the  assignees  of 
I  should  concur  in  the  conveyance.  One  party  considered  that  it  was 
ry  to  have  the  assignees  parties,  in  order  to  give  the  purehaser  an  unex- 
aUe  title,  or  with  a  view  to  save  him  mm  the  risk  of  having  it 
ned  thereafter,  whilst  the  other  party  insisted  that  the  assignees  were 
uisite  parties,  and  that  there  was  a  perfect  title  to  the  property  without 
vicurrenoe ;  but  that,  neverthdess,  the  vendor  was  willing  to  procure 
ocurrence  as  desired,  and  the  contract,  if  contract  there  was,  undoubtedly 
at  the  plaintiff  should  procure  thdr  concurrence. 

agreement  for  the  purchase  bad  for  one  of  its  tenns  that  the  plaintiff 
procure  the  conveyance  to  be  executed  by  all  the  requisite  parties ;  and 
respondence  shews  that  it  was  wdl  understood  that  the  assignees  of 
\  were  to  jdn  in  the  conveyance  of  the  premises.     I  should  ut  sony 

EtTT.Broini. — ^Whcretimelsoftheesaeiiee     comptotlDg.    It  may,  bowerer,  be  waived  bjj 
itiaet,  and  there  ii  aaneeeMaiy  delay  by 


combletlDg.  It  may,  bowerer,  be  waived  by  mo- 
eceOBg  in  the  puehaae  after  the  expiratiwiof  th» 
tiM  fixed  by  the  Botiea. 


e  paitiee  in  eompletinir*  the  other  hat  a _, 

otketo  Umit  the tiiM for conpleting the  («)  In  Xte  Mamb  qf  Tomukmd  t.  BiAof  qf 

mdy  imon  dcfaalt,  to  abandon  it.  Nanoiek,  H  was  hdCl,  that  the  mere  preparatiott  of 

f  T.  Iftttoii.— The  aeooad  pofaifc  decided  a  draft  of  the  eoniejranee,  whieh  radtee  the  i 


thoogh  time  be  not  of  the  eieenoe  of  the     ment  in  the  afoal  tmia,  though  approved  of  by  flw 
t  amy  be  made  io  by  notice,  where  there     ageata  on  both  aideiy  \»1U  not  amount  to  tn  r  ^~ 
yt  and  improper  dalay  on  one  rida  in    moat. 
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to. impute  any  improper  motive  to  tlie  vendor  and  aoKcitors,  but  after  denl? 
understanding  that  the  assignees  were  to  be  made  parties,  they  prepared  a  dm 
of  a  conveyance,  in  which  tney  were  not  made  parties ;  and  though  tbey  dmr 
up  another  in  which  they  were  made  parties,  they  sent  it  to  the  purcbanVi 
accompanied  with  an  intimation  that  they  did  not  acknowledge  his  right  to 
have  tnem  made  parties.  This  is  resented  by  the  other  side,  and  they  innt 
absolutely  upon  tnat  as  a  condition.  There  are  letters,  to  be  sure,  aa  to  n 
ordinary  **  good  title ^'  being  all  that  was  required  by  the  purchaser;  but  that 
must  not  lead  our  minds  away  from  the  fact,  that  one  term  of  the  contract  was 
that  the  assignees  should  join  in  the  conveyance.  Whether  they  were  necessarv 
parties  to  the  conveyance  or  not,  it  is  not  now  necessary  to  determine ;  but  it 
was  part  of  the  contract  to  make  them  parties,  and  the  plaintiff  actually  did 
procure  the  concurrence  of  one  of  them. 

Now  it  is  said  that  it  was  not  material  to  the  defendant  Lamb  whether  the 
contract  was  completed  by  the  time  or  not ;  but  it  is  not  to  be  forgotten  wbrt 
was  his  situation  in  life,  viz.,  that  of  a  schoolmaster,  and  it  was  a  matter  of 
great  importance  to  him  how  he  held  the  premises. 

The  draft  of  conveyance  being  thus  prepared,  on  the  26ih  of  September,^ 
1843,  the  concurrence  of  one  of  tne  assignees  was  procured  by  the  defendant,* 
Charles  Russ,  at  the  request  of  the  plaintiff's  solicitors,  and  the  plaintiff  war 
anxious  to  obtain  the  assent  of  the  other  assignee.  There  was,  howevei^  a 
difficulty  raised  in  respect  of  the  official  assignee;  but  if  the  plaintiff  hai 
succeeded  in  his  efforts  to  remove  this  difficulty,  and  so  obtained  the  concurroke 
of  the  other  assignee,  he  would  doubtless  have  been  entitled  to  specific  perfcoa- 
lUiice  of  the  contract,  if  there  was  a  contract. 

Now  we  find  from  that  day,  viz.,  the  26th  of  September,  184S,  when  lii^ 
deed  of  conveyance  was  returned  to  the  plaintiff^s  solicitors,  engrossed  am 
ei;cecuted  by  one  of  the  assignees,  to  the  S9tn,  the  day  on  which  the^oontoJli 
was  to  be  completed,  and  even  up  to  the  24th  of  November,  1843,  whatem 
efforts  were  made  by  the  plaintiff  to  procure  execution,  nothing  effectual  wai. 
accomplished,  it  being  the  wish  and  desire  all  the  time  that  the  contract  shooi^^ 
be  completed  on  the  29th  of  September.  Now  the  Court  would  not  mall 
time  of  the  essence  of  the  contract  if  the  time  were  indefinite,  but  here  a  itf 
was  fixed  for  completion,  and  subsequently,  on  the  S9th  of  November,  noM: 
of  abandonment  of  the  contract  was  given  by  the  defendant  Lamb,  itvii 
ao  completed  before  the  expiration  of  ten  days  from  that  time;  and  tU; 
question  is,  whether  the  defendant  had  a  right  to  take  that  course  of  proceediag^' 
He  evidently  thought  he  had,  and  proceeded  upon  that  notion,  iio  step  w 
taken  on  the  part  of  the  plaintiff  till  long  after  the  expiration  of  the  periodaf 
ten  days,  and  nothing  was  done  to  alter  or  aflect  the  notice.  Now  in  sometf 
the  cases  of  notice  there  is  some  subsequent  correspondence,  or  some  oaf 
negotiation  entered  into  between  the  parties,  which  qualifies  or  neutralizes  thi 
effect  of  the  notice,  but  there  is  nothing  of  the  kind  here ;  and  I  think  M 
defendant  Lamb  had  a  right  to  give  the  notice,  and  so  to  put  an  end  to  dt 
contract ;  and  the  contract  is  therefore  now  at  end  between   him  and  At 

Elaintiff.  There  is  no  contract  between  the  plaintiff  and  the  trustees,  unkaift 
e  in  the  character  of  agents  for  Lamb,  but  I  have  sought  in  vain  for  0J 
(Evidence  whereby  to  fix  the  trustees.  The  defendant,  Charles  Russ,  whO|  it 
seems,  was  clerk  to  H.  Russ,  the  solicitor,  and  acted  as  such  in  the  bustiM 
relating  to  the  contract,  could  not,  in  a  case  like  the  present,  be  held  to  VaA 
his  co-trustee  by  his  acts.  The  contract,  therefore,  cannot  now  be  declared  tab 
specifically  performed. 

The  only  remaining  question  is,  as  to  costs.    If  I  could  have  entertained  an; 
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bubt  that  the  geodenMU  who  acted  as  the  plaiotifTs  solicitors  in  this  matter 
wre  not  fully  aware  of  tlie  fact  that  it  was  part  of  the  agreement  between  the 
parties  that  the  assignees  should  join  in  executing  the  conveyance  of  the 
pnqierty,  I  might  have  made  a  different  order  as  to  costs ;  but  they  very  well 
knew,  1  think,  it  was  part  of  the  agreement,  and  therefore  I  dismiss  this  bill 
with  costs,  but  without  prejudice  to  the  plaintiffs  richt  to  bring  an  actionfor 
noD-performance  of  the  contract,  if  he  should  be  8o  advised. 


COURT  OF  QUEEN'S  BENCH. 

Easter  Term.— April  17,  1846. 
Doe  dem.  Elizabeth  Cross  v.  Ahthue  Ceoss.  (a) 

i  Will-^Veed  inter  tiwu. 

[  Mkmokfeeiion  to  the  validity  t/a  document  purporting  to  be  a  will,  that  it  also  contaim  worde 
i    tanjmf  a  present  interest.     Tl^errfore, 

t  Wkere  the  owner  of  a  freehold  house  in  England  executed  abroad  a  document,  in  which,  after 

\    ^fpomtim§  his  mother  his  aitomeg  to  take  the  rents  of  his  house,  and  to  retain  the  proceeds /br  her 

':    smn  usct  Ae  continued  thus : — *'  In  the  event  qfmg  death,  I  do  hereby  assign  and  deliver  to  the  said 

XKzabeth  Cross  the  sole  claim  to  the  above-mentioned  property,  to  be  held  by  her  during  her  li/e^ 

I  disposed  ^kyherassht  may  deem  proper  at  the  time  qfher  death  i"    Held,  that  this  was  a 

JwiU. 


EJECTMENT,  for  a  house  and  several  acres  of  land.     The  property  had 
belonged  to  one  Peter  Cross,  who,  being  a  soldier  in  India,  had,  Sept.  4, 
IMO,  executed  the  following  document  :— 

*•  Know  all  men  by  these  presents  that  I,  Peter  Cross,  private  soldier  in  her 
liajesty'^s  £nd  Regiment  of  Infantry,  at  present  serving  at  Dcesa,  in  the  East 
Imms,  for  divers  considerations  and  good  causes  me  thereunto  moving,  have 
■ttki  ordained,  and  appointed,  and  by  these  presents  do  make,  ordain,  con- 
itkute  and  appoint  my  mother,  Elizabeth  Cross,  &c.,  my  true  and  lawful 
iQonKj,  for  me,  and  in  my  name,  and  to  my  use,  to  ask,  demand,  recover,  or 
VBoave  the  possession  of  or  produce  of  the  rent  of  the  freehold  of  a  house  and 
lie  acres  of  land,  my  property,  in  virtue  of  the  next  of  kin  of  my  father, 
dieeaied,  81st  of  August,  1886;  and  I  do  empower  her,  the  said  Elizabeth 
Ciois,  to  bold  and  retain  all  proceeds  of  the  said  property,  for  her  own  use, 
MUil  I  may  return  to  England  and  claim  possession  in  person  ;  or,  in  the  event 
«f  my  death,  I  do  hereby,  in  my  name,  assign  and  deliver  to  the  said  Elizabeth 
Cioss  the  sole  claim  to  the  above-mentioned  property,  to  be  held  by  her  during 
hat  life,  and  disposed  of  by  her  as  she  may  deem  proper  at  the  time  of  her 
death.  At  the  same  time,  I  wish  it  to  be  understood,  that  I  claim  all  right  and 
tick  to  the  said  property  on  my  arrival  in  Great  Britain,  when  the  term  of  the 
ttid  Elizabeth  Crosses  occupancy  shall  be  considered  at  an  end.  In  witness 
viiefcof,  &c. 

(Signed)  "Pkteb  Ceoss." 

This  was  received  in  England  by  his  mother,  Elizabeth  Cross,  and  she 
neaved  the  rents  until  September,  1848,  when  Peter  Cross  died  without 
hmng  returned  to  England.    She  now  claimed  as  lessee  of  the  plaintiff,  under 

.  {m)  lUfneM  by  S.  WuSp  Eaq.f  B«mtar.at.lAw. 


M  BEAL  PSOPEIilt  AMD  C^RffKriNGINO  GASES. 

his  wQL    The  defendant  daimed  as  hdt^atAmwp  on  the  groond  diat  thismi 
not  a  valid  wilL 

Piatt,  B.,  before  whom  the  cause  was  tried,  dnected  a  verdict  for  tlie  least 
of  the  plaintiff,  reserving  leave  to  the  defendant  to  enter  a  nonsuit,  if  the  CMk 
diould  think  the  document  was  not  a  wilL 

Keating^  accordingly  (April  111,  moved.— This  operated  as  a  deed  Mir 
t>too9,  and  cannot  thmfore  be  a  will.  There  is  no  case  in  which  this  has  httk 
held,  and  The  Attorney  General  v.  Jonee  (8  Price,  868)  appears  to  be  ait 
authority  to  the  contrary.  ; 

Lord  Denman,  C.  J. — ^We  do  not  want  any  case  for  such  a  point  as  dife' 
In  The  Attorney  General  v.  Jones^  the  question  arose  whether  the  words  wdji' 
testamentary  or  not.  Here  they  clearly  are ;  and  I  can  see  no  reason  to  dodk' 
that  this  is  a  will.  There  is  the  property  to  dispose  of,  the  disposing  nmi^i 
and  the  disposition  in  fact.  It  can  make  no  diflnnenoe  that  it  also  opetaW" 
inter  mvoa ;  nor  is  there  any  authority  in  favour  of  the  view  suggested. 

Patteson,  J.,  and  Williams,  J.,  concurred. 

WiGHTHAN,  J. — ^In  The  AUomey  General  v.  Jonea$  there  was  a 
estate  conveyed  ;  here  there  is  none.  Here  the  donor  retains  power  to 
during  his  fife  ;  it  is  as  his  attornev  that  his  mother  is  to  receive  the 
thou^  they  are  for  her  own  use.  It  is  admitted,  it  would  be  a  good  will 
only  the  disposing  part ;  but  it  is  said  not  to  be  so,  because  another  part  oC  At 
same  document  mw  also  a  present  operation*  But  this  is  no  defect  as  to^ 
disposing  part  Rukrefiue£  ^ 


THE  LORD  CHANCELLOR'S  COURT. 
*:  March  18, 19,  and  26,  1846. 

AaCREK  9.  HUDSOK.  (a) 

Guardian  and  ward^Q^  tf  ward  to  fmerdiam  eamnUad~~Vndm  inifMinea. 

Where  the  plaint^,  a  paung  lady,  who  woe  a»  orpham^  had  reeided  with  her  unde  /rem  thai 
leaning echool,  woe  induced  to  Join  him  in  a  promieeorp  note  to  a  hanh  to eeeure  thai  " 
the  unele'e  aceounit  the  bank,  hy  the  managing  agmt;  he  heingftiUg  aware  qfthe  eiremm 
perpetual  it^unetion  wae  decreed  to  reetraim  the  hank. /ram, euing  the  platwlH^egfom  the  frnte^ii 
that,  noturithetanding  the  mule  wae  net  the  plaintiff,  gm^nttan. , 

Where  the  relation  qfpartiee  ie  each  ae  teghe  the  one  an  muUie  it^bienee over  the  othm 
obtained  by  the  party  emercieing  that  if^lu^nee  /Hm  the  one  who  ie  euigect  to  U 
maintained  in  equity  t  and  a  third  pereom  taihtg  me  aeeiguaeBni  ef  each  benefit,  em 
cognitant  qf  the  it^mmee  eaieting,  ceemot  aeqil  hkneeff  tf  the  faei  that  he  gaoe  et  \ 
eoneideration  to  thepereen  who  trmtferred  the  ben^fL  ^-^ 

THIS  bill  was  filed  by  the  plaintifis.  Archer  and  wife,  to  restnk  m. 
defendant,  who  was  the  public  officer  of  the  York  Union  Badtt' 
Company,  from  proceedii^  with  an  action,  whichhad  beencommenoed  bf  V 
bank  against  the  idaintim,  to  recover  the  sum  of  60011,  the  amount  of  •|f# 
missory  note,  which  the  pladntiff,  Mrs.  Archer,  before  her  marriage,  httd  sigaA 
as  surety  for  her  uncle,  Mr.  Daniel.  The  fiKts  were  these  :-*Mrs.  Archer  (M| 
Miss  Elendray)  had  been  left  an  orphan  by  the  death  of  her  parents,  wiieBikl 
was  only  nine  years  of  age,  and  fitHU  that  till  the  age  of  seventeen  was  duA^ 
at  sdiool,  passing  her  holidays  with  her  unde  and  aunt,  Mr.  and  Mrs.  Dfliiv 
of  Thirsk.  From  the  age  or  seventeen  until  her  marriage,  she  resided  ooi^ 
(a)  SepoffM  bf  R.  G.  WBiJt>mD,  Biq., '. 
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iitlj  with  Mr.  Daniel.  She  was  entitled  to  a  sum  of  I4OO/.,  and  the 
■ety  of  a  freehold  estate,  producing  146/.,  on  attaining  the  age  of  tw^itj- 
eu  This  property  was  in  tne  hands  of  her  trustees,  who  had  paid  for  her 
booHiig,  and  when  she  came  to  reside  with  her  uncle,  had  also  paid  him  a 
kable  allowance  for  her  maintenance.  Daniel  carried  on  business  as  a  currier, 
d  was  00  terms  of  great  intimacy  with  Hawkswell,  who  had,  in  July,  18S7, 
■mie  manager  of  the  Thirsk  branch  of  the  Union  Bank.  On  the  8th  of 
bvcmber,  18S7,  Miss  Kendray  attained  her  majority,  and  was  immediately 
Aedby  her  unde  to  lend  him  a  sum  of  money,  out  she  said  her  trustees  had 
old  ber  not  to  lend  her  money,  and  it  was  not  pressed.  Yet  it  appeared  that 
k  vas  completely  under  the  control  of  her  uncle  and  aunt,  who  dictated  with 
linm  she  snould  visit,  and  of  what  amusements  she  might  partake,  and  so 
ath.  They  treated  her  with  the  same  authority,  and  also  with  the  Icindness 
f  parents.  In  December,  1887,  Daniel's  account  with  the  bank  had  been  over- 
nwn,  and  security  being  asked  lor,  he  proposed  that  his  niece  should  join  in 
security,  and  it  was  arranged  that  Hawkswell  should  go  to  DaniePs  bouse 
ithe  evening  with  the  note,  which  was  then  signed.  The  note  was  dated  the 
it  of  January,  1888,  and  contained  a  joint  and  several  promise  by  Daniel  and 
Bm  Kendray,  to  pay  5002L,  with  interest,  to  the  bank.  The  note  was  handed 
ner  to  the  bank,  but  was  not  thai  entered  in  the  bank  books.  After  the  mar- 
me  of  the  plaintiff,  an  entry  of  it  was  made  under  the  circumstances  here- 
mer  mentioned. 

Miss  Kendray  married  the  plaintiff,  Mr.  Archer,  on  the  13th  of  November, 

Mil.     Subsequently  to  her  marriage,  the  bank  made  inquiries  as  to  her  pro- 

!rty,  and  on  the  9tb  of  December,  1841,  the  500/.  note  was  placed  in  the 

mk  books  to  the  credit  of  DaniePs  account,  but  it  was  entered  under  the 

ite  of  the  ISth  of  November,  being  the  day  before  her  marriage.     At  that 

me  the  balance  due  fix>m  Daniel  to  the  bank  was  212/. 

Daniel,  in  184:8,  became  insolvent,  and  was  at  that  time  indebted  to  the 

■nk  in  a  sum  exceeding  600/.,  and  the  action  was  commenced  by  the  bank,  to 

tttwer  from  the  plaintiffs  that  sum  upon  the  promissory  note.     The  plaintiffs 

Acs  filed  their  bill  to  be  relieved  against  the  note,  and  for  an  injunction 

temtnin  the  prosecuton  of  the  action. 

The  material  allegations  of  the  bill,  upon  which  the  prayer  for  this  relief  was 

^*  *  were — that  the  signature  of  Miss  Kendray  to  the  note  had  been 

by  a  scheme  or  plu  between  her  unde  and  the  agent  of  the  banking 

.    ;,  entered  into  previous  to  her  coming  of  age ;  that  she  signed  it  with 

vhdance,  and  entirely  through  the  influence  which  her  uncle  and  aunt  had 

JfBRd  over  her ;  that  it  was  represented  to  be  a  matter  of  form,  and  that 

^ijDoid  never  be  required  to  pay  any  thing  in  consequence;  that  the  note 

^Igyi  for  the  amount  then  in  arrear,  whidi  the  bill  allied  had  been  dis- 

3*^  by  subsequent  payments  by  Danid,  and  that  under  the  drcumstances 

U*'^*^  the  note  was  fraudulent  and  void,  and  ought  to  be  delivered  up  to 

^  ^  bill  also  chai^ged,  ^  that  if  the  note  was  ever  discounted  by  the  company, 
^^^  was  not  discounted,  or  the  amount  thereof  credited  to  Danid,  unul 
i^^^^Sme  after  the  date  thereof;  and  was  so  discounted  unknown  to  the 
j^Qs,  and  was  not  carried  to  a  separate  account  to  the  debits  of  the  plaintifis 
^^^«id,  but  remained  in  tlie  poraession  of  the  company,  «s  a  note  payable 
^^^sod  by  Danid ;  and  that  the  company,  by  so  dealing  with  the  note,  had 
^^^sodi  right,  tf  any,  as  they  previoudy  had,  to  hold  the  same  as  a  coUa- 
^  Security  for  the  balance  due  from  Daniel  to  the  said  company;  and  that 
^^bseqnent  payiittut  by  Danid  to  the  company  exceeded  the  amount  of  the 
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wad  the  two  following  letters  relate  to  the  latter  point,  the  first  being  from  Ae 
ptaintifTs  solicitors  to  Lamb  :— 

"Yeovfl,  July  10, 1848. 
<<  Dear  Sir, — Upon  consideration,  we  think  we  may  be  enabled  to  obtn 
the  concurrence  of  Francis's  assignees  in  the  proposed  conveyance  to  you.  We 
are,  therefore,  disposed  to  assent  to  their  concurrence  in  the  conveyance  opoi 
condition  that  power  be  reserved  to  us  to  avoid  the  contract  altogether,  if  le 
should  not  succeed  in  obtaining  their  execution.  If  you  consent  to  these  Cetvi^ 
this  matter  may  proceed  ;  if  not,  it  must  be  abandoned. — Yours  truly. 

"Newman  and  Lyon,* 

To  this  the  defendant  Lamb'^s  answer  was  as  follows:— 

"July  11, 1848.      , 
'*  Messrs.  Newman  and  Lyon. — In  reply  to  yours  of  the  10th,  I  b^b 
say  all  I  require  is  a  good  title,  which  the  contract  should  distinctly  exprenii 
general  terms,  a  draft  of  which,  if  so  expressed,  I  shall  be  happy  to  sign."*        ^ 

On  the  10th  July  Mr.  Charles  Russ  sent  the  draft  agreement  to  TAern 
Newman  and  Lyon  inclosed  in  the  following  letter  :— 

"  Benson  to  Lamb. 

"  Dear  SiRS,-^Enclosed  you  have  an  agreement,  as  the  contract  is  ullde^ 
stood  by  Mr.  Lamb.  The  time  for  settlement  thould  not  be  quite  so  sooki  0 
the  Slst  of  this  month.  If  you  approve  of  this,  you  can  get  it  signed  by'Mr. 
Benson,  and  Mr.  Lamb  will  sign  a  copy. — Yours" truly, 

"Messrs.  Newman  and  Lyon,  July  10th,  ISiS.*^  "Charles  Russ. 

In  reference  to  the  contract,  the  following  letters  then  passed  between  Mr.  VL 
Russ  and  Messrs.  Newman  and  Lyon : — 

'   ,]  "  Yeovil,  July  18th,  184& 

"  Dear  Sir,— (Bi^hson  and  Lamb)— Make  your  contract  recfprocal,  aD4  w 
will  not  quarrel  about  the  terms  of  it.  Mr.  Lamb,  being  in  the  occupation  of 
our  client's  premises,  must  either  continue  to  pay  rent,  or  consent  to  pay  inteieit 
no  his  pui:cnase-moncy,  to  the  day  i)^  purchase  is  completed.  If  the  purchaie  ^ 
goes  off,  he  must'  pay  you,  and  a»  r  client  us,  for  any  business  we  may  De  callei 
upon  to  do  under  the  term&j^  the  proposed  contract.  Consent  to  these  amcpdr 
ments,  and  we  will  coQKuer  the  bargain  struck.  You  may  also  name  vodr 
own  timiej  so,  that  it  ^  not  more  than  six  months,  fjo  the  completion  of  tll^ 
purchase.  ^/ 

"  Harry  ^^s^^  Esq.**  "  Newman  and  Lton. 

'•^^      To  this  letter  Mr.  Russ  sent  the  following  reply : — 

"Dear  Sirs, — (Benson  to  Lamb) — ^Youmay  alter  this  agreement  according 
to  the  terms  of  your  letter,  and  I  consider  the  matter  settled.  Youmaf 
consider  the  purchase-money  to  be  paid  on  or  before  the  29th  of  September, 
but  sooner  if  the  conveyance  be  ready. 

"  July  22, 1843.''  «  Harry  Russ. 

Nothing  more  was  done  till  the  26tli  of  July,  when  Messrs.  Newman  arf 
Lyon  sent  an  abstract  of  title  to  H.  Russ,  and  intimated  to  him  that  Mr. 
Benson  was  the  only  necessary  party  to  the  conveyance ;  and  on  the  followiiig 
day  they  sent  a  draft  conveyance  for  his  perusal.  On  the  29th  they  sent 
another  draft  conveyance,  in  which  the  assignees  of  Francis  were  made  parties 
and  the  bankruptcy  proceedings  were  recited;  but  they  begged  "it  tote 
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pong  ber  unde  should  want  money  to  the  extent  of  500t,  by  her  signing  that 
Dotc^  ihe  made  henelf  liable  to  the  bank  to  the  extent  of  BOOL  and  interest,  in 
am  the  bank  should  cv«r  want  the  amount  of  him :  she  said  that  she  perfectly 
ndentoodit'' 

The  witness  also  said,  *^  I  then  stated  that  the  said  nromissory  note  was  to 
k  s  MCttrity  for  the  amount  then  due  to  the  saia  bank  from  the  said 
CUrtopher  Danid,  or  for  any  amount  that  might  be  due,  either  upon  the  open 
iBODunt,  or  upcm  bills  running  to  the  extent  of  BOOL  and  interest  ;^  and  the 
vitsee  further  said,  ^^  In  my  opinion  and  judgment,  the  said  note  was  signed 
bftbe  laid  complainant,  Franoes  Keudray,  readily  and  not  reluctantly,  nor  in 
jponoce,  but  with  the  fidl  knowledge  of  the  liability  she   was    thereby 


TbeUlowing  corresnondenoe  between  Mr.  Wilkinson,  the  manager  of  the 
hskit  York,  and  Hawxawdl,  relating  to  Daniel's  account,  was  obtained  by  the 
fmlnedoQ  of  the  books  and  papers  in  the  hands  of  the  defendants. 


ftb  January,  1841.    Extract  from  letter  Wilkinson  to  HawksweU- 
"The  directors  request  you  will  get  Daniel  and  your  sons'  accounts' down  as 
;  Mnpossible,  or  praetieable*^  - 

.  6tH  February,  1841.    Same  to  same. 

;  ^  **  Mr.  Hudson  will  not  agree  to  take  up  DanieVs  acceptance  (**  and  in  a 
H^Ptf  ^  Since  writing  the  above,  we'hisve  reconsidered  to  advise  of  DaniePs 
•fcptanee."  . 

Ist^P^p^mber,  1841.     Same  to  same* 

:^  ^If  the  S,OOOI.  marriage  settlement  to  the  now  Mrs.  Archer  is  in  her  own 
if^i  and  at  her  disposal,  the  security  is  still  good ;  but  it  would  be  better  to 
■1*6  a  note  from  her  husband,  stating  that  he  agreed  to  it:  if,  on  the  other 
«,  it  is  only  left  for  *hec.  life,  and-  afterwardato  go  to  her  heirs  or  assigns, 
.  ■Bcaonot  give  security,  or  at  least  it  is  worth  nothing.  Have  you  ascertamed 
i  "^certain ;  because  hearsay,  as  io  OkrhsonV  case,  won'^t  do.  You  must  ccn- 
;*^tjfour  solicitor,  and'  make  it  «  tangible  security.  What  is  the  use  of 
I  ■P'u^  about  Archer.  <and  Co.,  of  Lonoon,' except  as  far  as  DaniePs  bills  go  P 
W  Glynsknow  very  little  of  sudi  small  people.  Daniel  ought  to  know  for  his 
**naaety,  and  not  draw  upon  men^  of  straw. 

""  :.■(•■  'I         /  ?.  ,<^    i|fi»  ^    - 

;j.  liB  consequence  pf  the  inquiry  about  the  settlement  of  Mrs.  Archer,  contained 
'l^  WleUer,  some  inquiry  on  the  subject  was  made  by  Hawkswell,  and  Mr. 
f^>  the  solicitor,;  who Jiad  prepared  the  settlement  and  who  was  also  employed 
V  (be  bank,  wrote  to  Wilkinson  thus :  *^  I  have  been  requested  by  both  Mr. 
J^'wdl  and  Mr..C.  Daniel  to  communicate  to  you  the  particular  mode  of 
/rr^ent  of  the  property  of  the  now  Mrs.  Archer  (late  Miss  Kendray),  for  the 
r*^^^  of  shewmg  how  far  she  may  be  a  security  for  advances  to  be  made  to 
i^^aniel  by  your  bank.  I  am  not  quite  sure  that,  consistently  with  the 
^^'^tiee  required  in  such  cases  from  a  professional  man  who  has  prepared 

^^  instrument,  I  am  justified  in  giving  you  any  information  witnout  the 
^1^^  permission  of  Miss  Kendray,  but  I  am  ouite  sure  I  cannot  give  it, 
*P^  in  the  character  of  the  professional  adviser  or  your  bank,  and  under  the 
r^^^  confidence."  He  then  stated  the  provisions  of  the  settlement^  and 
^^  "  You  will  observe  that  I  confine  myself  strictly  to  the  matter  inquired 

^jMr.  Hawkswell ;  but  from  what  I  have  seen  of  Mrs.  Archer's  husband, 
*^^  ft  very  favourable  opinion  of  him."    Then,  on  the  4th  December,  1841, 
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WilkinBoii  wrote  to  Hawkswell,  Myioffy  <<  Do  not  enter  ay  thii^  to  die  cndk 
of  Daniel,  and  infixm  me  the  date  of  the  last  entry  to  his  credit."    In  xeplj^ 
Hawkswell  sUted  that  the  last  entry  to  Daniel's  credit  was  <m  the  ISth  eC 
December;  and  on  the  ISth  of  December,  1841,  Wilkinson  wrote  again  tsi    : 
Hawkswdl,  and  said,  *^  Enter  the  SOW.  promissory  note  of  Danidi  to  his  cnfit 
in  the  ledger,  and  debit  loan»  Darnel  and  Mendrag.     Do  the  same  h   i 
Daniel's  pass-book^  BOOL  to  his  credit,  but  date  it  18th  Nov.    Yon  can  Umb    i 
continue  any  other  cnsdUls  as  usuaL     M^  object  was  to  have  it  in  d» 
pass-book  liefare  Miss  K.'s  wedding,,  wbidi  was,  I  belisfve,  on  the  ^'^ 
JNovember.'* 

The  entry  was  accordingly  made,  and  after  the  entry,  instead  of 
appearing  to  be  a  debtor  to  the.baok.Jn.a  sum  of  upwards  of  580021,  As 
balance  in  his  fiivour  amounted  to  9MU.  -  Many  sums  were  placed  to  DaniA 
credit  between  that  time  and  his  subsequent  ^fiolure  in  184S,  amountng 
altogether  to  more  than  500/.  >  ....    , . 

The  Master  of  the  Rolls  declared  the  note  to  be  void,  as  aeainst  the 
plaintiffs,  and  granted  a  perpetual  injunotioa  ta  restrain  thetbank  from  suing 
the  plaintiffs  at  law  upon  the  promissory  notol^^)  •       .  . 

Romilly  axid  Roli^  for  the  plaintiffs,  ysupportedithft  decree  of  the  Mastctsf 

(a)  The  foUowingf  passages  are'ftom  the  Jndg-  soppovt^ blithe  iecoo4'8T<nmdJ The seooadcRNBi 

nent  of  the  Matter  of  the  Rolls  fj  Beam's  Ro-  :la  thls^JlbatiSBe  was  oaLy  seowlty  fbr  a  isalim 

Srts,  561).    The  Master  of  the  BoUsCLord  Lm^  ^^^^V^  S.,  And  .that,  iuiUad  of:  troatfnf  hfr  ,«•  « 

le)  after  itatSng  thb  Ihets,  said :  '*Tbe  Snt  point  surety  fw  a  tfoanbg  huisnee,  an  attempt  was  wai0    \ 

■ade  in  this  case  U,  that  the  tnasMtb».eMM>t  fbiiirica  Iwra-delitorf^  the  wiRde  a^ 

stand  at  all,  beeaase  the  secoritj  was  pb(ain^  regard  to  the  drenunstaaoea  of  the  anuiuiti  ijip    j 

through  the  Inflaenee  of  a  person  standing  ia  loco  which  the  balanoe  was  to  arise.*' 
parentii  from  the  obieet  of  his  proteethm  and  eare^  ''     Aflof  atatfer thtf  l^artleularsof  the  emse  uposfflb 

and  that,  therefore,  Is  a  transaetioowhlehli^GQart  polnt«M  ■stfSrtlitthiChii  report,  hia  lordship  «Usi: 

win  not  support.    The  relation  between  the  parties  "  Wm  this  the  jcontiaet,  that  there  eho«ld  be  ML 

ismidoubtH.  She,br8igBiafthispMialsso(rii%  pMM fb^iirdMft WMr. I^ 

lor  the  benefit  of  herimde,sUDdiBg«iJls<e|Mrfii<^.  efTMIsajKeadray?    If  that  wa»  the  ooMtntit,  vif 

without  any  consideration  or  adrantage  moving  was  it  not  done  at  iLrst?    What  reason  or  pnibsMf 

towards  herself,  became  Bul^ieet  to  this  Huility.  This  eould  there  be  for  doing  It  on  the  9th  of  Peessttiri 

is  atransaction which, under  opMaarycifcwmBiieda,.'  ISilU. and  dating  It  ipon  the  ISth  of  NowsaAv? 

this  Court  will  not  allow :  and  .reaUr  t)iK!.awstipn, ,  jWhat  presence  cmild  then  be  for  dq^ng  it  in  JlssHii 

is,  whether  there  is  any  Ufng  in'this'^dA  f6  Ukeif  Wir,  IMl,  which  did  not  exist  upon  the  Sad  ef  J^ 
out  of  the  ordinary  rale.  whidilth•GsaleappBdbitf'lMary,IM7^    Is'tt  Mt  aa  attempt  to  pat  ttl 

other  cases  of  a  Uhe  Und,  Nobody  has  mf^asscrjbB^  .  ns|Umj|n,cnitp  Sk  dUbreat  situation  tiom  whilJ    ^ 

that  there  cannot  be  a  peeuniarytrusaction  between  wasooore?  I  cannot  coneur  in  the  argnmcntt  thi  ^ 
•  parent  aad  child, thechlldbiiiigofa«p;bdteTeryW'tM«'lltttsltidtt' of  8«rety  Is  In  no  wny  alteMd  S^lt  ■ 
body  Witt  affirm  in  thia  courts  that  If  4jpgsf  be  a ,.  T^e^irpmisseey  note,  as  I  said,dtd  not  iiids—sai    $ 

pecuniary  transaction  bietw^fai  parent  and  caUd,  contract;  there  was  something  more  than  was  Or     ; 

just  alter  the  child  attains  the  age  of  twenty-one  pressed  on  It.     The  contract,  aeooffdiag  ta  W    ■* 

years,  and  prior  to  what  may  be  called  a  complete  statement  of  Mr.  Hawkswell,  was,  tlmt  the  |n-  p 

emancipation,  without  any  benefit  morfut  tg  the  misseqi  aotq  shoal^  be ;»  sccarity  lor  a  Sswi  ^ 

child,  the  presumption  is,  limt  an  undU^fluehfee  balance.     Miss  Kendhty  was   answerable'  ftr  i 

has  been  exercised  to  procure  that  HabUttyon  the  Seating  baiaace,»  wflUi  It  itaaaiaed  av  m  isallii 

part  of  the  child,  and  that  it  is  the  business  and  the  balance,    and  for  no  asore  was  she  at  any  llss 

duty  of  the  party,  who  eadeavoura  to  maintain  anch  answerable  than  S  Soating  balanoe  amounted  ti» 

a  transaotion,  to  shew  that  that  preeumpthm  Is  But  what  was  tte  ^effect  of  entering  it  aa  a  kal 

adeq[uately  rebutted  ]  aad.that  it  asay  be  adcqsately  14  was  gjyen  as  an  Immediatw  credit  fbr  tha  aamtl 

rebutted  is  perfectly  ctear.  This  Coart  doca  not  in*  5WM.    The  oonsequenoe  was,  that  they  had  sb  Iv 

terfere  to  prevent  an  act  even  of  bounty  between  mediate  demand  upon  the  note,  fbr  Daalel  hrflli 

parent  aad  child,  but  it  will  take  ease  (underrthe  Immediate  benefit  of  the  sum  of  5001.;  te  lats 

cireumstaaees  in  which  the  parent  and  child  are  right  to  draw  for  it  all  at  once ;  c^ea  witlnatllii 

placed  before  the  emaneipatlon  of  the  child)  that  drawingonit,  she  might  be  BsadeansweraUefbreH 

such  child  is  pieced  in  such  a  poeitkw  as  will  eaaMe  note.    That  waa  not  the  coatraet,  bat  aa  eatf* 

him  to  form  an  entirely  free  and  uaiiBttered  judg-  violation  of  it,  and  was  isade  without  the  hsil 

meat,  independent  altogether  of  any  sort  of  control,  authority  from,  and  without  aay  cossanaleitti 

The  question  then  is,  whether,  under  tiie  dream-  with,  the  plaiatliii. 

stances  of  this  case,  we  have  aay  evidence  of  thia  *  *  If,  therelere,  it  vrere  accessary  to  detsrmias  tisi 

kind."    His  lordship  then  referred  to  the  drcum-  question,  I  should  have  no  hcsitatloa  la  aayiag  Hat 

stances  and  details  of  the  caae,  aa  disdosed  by  the  this  snedes  of  conduct  vitiated  aad  pat  aa  od  • 

evidence,  and  then  proceeded  t—^*  It  does  not  ap«  the  whole  transaction,  aad  releaasd  the  surety  fts4 

pear  to  me,  taking  this  transaction  as  It  stands  upon  an  obligation  which  had  been  made  quite  diflonil 

the  evidence  before  me,  that  it  caa  be  supported  flrom  that  which  she  had  been  indiwed  to  ettn 

CTBBoa  the  first  gronad.  I  tUak,  alaoi  it  eannot  be  Into." 
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theBoUs.  Tbej  contended,  first,  that  the  note  was  void  from  the  oammence- 
ment,  as  having  been  obtained  under  an  improper  exercise  of  the  kind  of 
parental  oontnd  her  unde,  Mr.  Daniel,  had  over  her.  Secondly,  that 
even  if  the  note  had  been  oriflinally  good  as  a  guarantee,  the  bank  had 
so  dealt  ¥rith  the  note  as  eflfectuall^r  to  discharge  the  surety  from  all 
liafaility  upon  it  Upon  the  first  point,  they  said  the  evidence  distinctly 
shewea  that  Miss  Kendray  was,  during  har  residence  with  her  uncle  and 
aunt,  under  their  control,  exactly  in  the  same  way  a  young  woman  is 
controlled  by  an  affectionate  parent.  On  the  second  point,  the  most 
fiivourable  view  for  the  bank  was  to  treat  the  note  as  a  guarantee  for 
Danid^s  balance.  That  being  the  purpose  of  the  note,  the  managers  of 
the  bank  in  December,  1841,  and  after  Miss  Eendray^s  marriage,  made  an 
entry  in  their  ledger  and  in  DanieFs  pass-book  of  the  amount  of  this  note, 
IS  a  loan  to  Daniel  and  Miss  Kendray,  and  those  entries  were  antedated  so 
IS  to  appear  to  have  been  made  before  her  marriage.  The  correspondence 
between  the  bank  managers  betrays  the  precise  object  of  these  entries.  Weekly 
returns  are  made  by  the  Thirsk  mranch  to  the  head  bank  at  York ;  but  in  the 
returns  which  comprise  the  ISth  of  Nov.  1841,  the  date  of  the  entry  in  the 
Kbook  and  ledger,  no  entry  ci  any  such  credit  to  Daniel  is  to  be  found, 
was  an  alteration  of  the  character  of  the  intended  transaction,  which  was 
one  of  guarantee  only.  She  did  not  intend  to  grant  a  loan  to  her  uncle, 
which,  in  truth,  acting  upon  the  advice  her  trustees  had  given  to  her,  she  had 
declined  to  do.  This  is  such  a  material  variation  of  the  contract  without  the 
consent  of  the  surety,  as  was  held  in  Bansor  v.  Coa  (1  Phil.)  to  release  the 
surety.     That  case  is  also  reported  in  8  Jurist  and  in  the  Law  Times,  (a) 

The  LORD  CHANCELLOR.— Is  she  not  still  a  surety  for  the 'floating 
balance  ?  The  banker  having  tried  to  make  it  a  security  for  something  more^ 
bat  that  fiedling,  is  he  not  entitled  to  say  the  note  is  still  a  security  for  the 
floating  balance.^ 

Momilly  having  read  thejudgmoit  in  Botuor  v.  Ca»f 

The  LORD  CHANCELLOR There  was  no  such  transaction  in  that  case. 

They  attempted  to  make  the  party  surety  for  another  transaction.  Here  there 
is  a  contract  of  surety,  and  the  bankers  have  attempted  to  convert  that  into  a 
contract  for  a  loan,  which  they  cannot  da  The  questiim  is,  whether,  notwith* 
standing  what  they  have  done,  this  is  not  a  continuing  guarantee  for  advances 
to  Darnel. 

RomiUy. — Can  they  turn  that  into  a  loan  ? 

The  LORD  CHANCELLOR.— Is  not  this  a  defence  at  law  ?  It  is 
hardly  an  equitable  defence ;  it  is  almost  a  legal  defence. 

(«)  BoiMorT.CSMvf8Jvrist,S87),Mardi,1844.— >  It  it   ciffried    Into  coBiplete,  literal,  and  ttriet 

km  M  wiadpal,  and  B.  as  twety,  gave  a  joint  and  effeet.     Tie  partlee  hare  no  right,  witbont  the 

•Mwai  promlaaorf  note  for  1992.  lOt.  to  Xl.,  the  knowledge  and  aisent  of  the  rarety,  to  nury  the  en- 

MMMeiation  for  whieh  was  expressed  to  bd  a  draft  gagemeat  in  any  material  drenmstanee.    It  mnst 

at  (hne  months' dale.    No  draftwasglTenbyC.;  be  strictly  adhesed  to ;  It  will  not  do  to  snbstitnte 

baft  wtthont  the  knowledge  and  assent  of  B.,  C.  another  tagagemeat,  althoagh  Ih  substance  it  may 

laasodiatdy,  and  withoat  making  any  dednetlon  by  be  the  same,  and  although  it  amy  be  more  benefldal 

w^dfAseoont,  advanced  the  money  to  A.  tothesvrety.    He  enters  Into  a  particalar  and  spe« 

JjmA  GhaneeUor  Lyndhnrst  held  that  this  was  a  eiSe  coatract,  and  that  covtraet  alone  he  iM  bound 

mttlsrlal  variatloa  flrom  the  engagement  to  wUdi  to  perfiMrm.    The  knr  on  this  suMwt  iM  weU  laid 

B.  was  party,  and  that  B.  was  released  from  his  down  by  Mr.  Justies  Bayley,  in  Whiiehar^.  Hdtt 

liMllj       His  lordship  said,  that  *'the  law  wHh  (6  B.  &C.969);"  and  that  ''amanmifhtwilUngly 

tansct  to  principal  and  surety  is  wsU  known  and  be  n  moaty  f or  aaothar  person  for  an  adTanee  to  ba 

wmsdi  ft  Is  girieHmimi  juHi.    The  party  who  is  made  on  n  credit  of  three  asonths,  and  yet  might  ba 

ttntr  for  anotiicr  for   the  psriormaaoe  of  aa  unwilling  to  be  a  surety  for  an  imamdiate  adraaos, 

on   only  be  called  on  to  guaraa-  crsallBf  an  imsssdlate  liability,  or  a  liability  ds« 

of  that  engagcBMBti  trhca  pending  oatlMfbtbcaranee  of  a  creditor." 
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J2omt'%.— The  contrdct  with  the  suri^ty  on  account  of  the  debtor  should  not 
be  varied  without  the  knowledge  of  the  surety. 

The  LORD  CHANCELLOR.— The  very  object  and  meaning  of  the 
guarantee  was,  that  further  advances  should  be  made.  The  intimate  connection 
between  Daniel  and  Hawk'swell  is  shewn  by  the  fact,  that  Hawkswell  was  clerk  in  a 
private  bai^k,  of  which  Daniel  w&s  a  cusijomer,  and  on  the  former  becoming  mar 
nager  of  the  branch  bank,  Daniel  also  i^ihoved'hls  account  to  that  bank.  It  wii 
HaWkswdPs  duty  to  haiie  Ascertained 'thkt'  the  plaintifP  was  a  freie  Hgent  Lord 
Langdale,  iU  his  judgkrienf,  says  tb^'bliAt^fa  6f  proof  lies  Upoii  the  dl^ftfddai^ti 
to  ^ew'thdt  the  niece  w^s  ptofect^  kg^iM^t  the  influence  of 'theuiicle ;  aiitf 
the^uhb  opmioil  is  '6xpirm&  Mf^LbWT^Uiih'in'  Walhet  v.  SiimokSs\»  SwW- 
ston,  1),  wfco,  at  pig^69?;  says^'^^*  Xtmie  fr&YisaWiciHk  «4d  betn  faTrty  tecilWI 
irithe  p6^^  of atMeV, tHMfV^ilTA  b^  nb'qdesltbH  ibihifc  feai^;  hirVmgr^ 
that  ttte'i^i^teditfd  il'm^ tfdflk  fo  rMfttS'fe  toh^^^^^^ 
twent^^H^ne,. until  they  hayeacqiU^  911  tlij^,  jofor^jRfipp  ;^hich  n^'ght  hav^been 

*    ijloft,  on: th^  saA,^ ;>f(W,  jSftVlVigf'r^  pf«8^*df  frttW  the-ZfeS/^ 
that  'all  tlie  evidmoe  pcoVeilvtike  plainii)l^>  &d  '.not  be^  ■  emandpated^irom 
her  dncle^s  contiX)t^whdn  tfa^  1K>te  w^^^  tfnd  the  ocwdact  bf  Hkwk^Mii| 

shewj^'  thajt  .£i6/, 'w49r'A^  Awace.'of  the^.^infl^Aenoe  -under,  which  tlie-noK 
i»as  executed.  'Id' wag  tftl^' to'DanieVV  bolnir'after^'theihoonr  of  businen; 
^d  there  signWV^Mititfa;  '^ha.'. imWiaiati'  :^^^:'iX.M  uncle  wd  Aii&Iti 
presmoe.  '  The  ttiMteei^'had^'jtivti  put -her  tb>po«8esnM*of  iher*'proM 

note  at  tfierequest  or  hter  raatioHS/'  with  whom-she  livad,  ania  who  hadalwa^ 
trittrted  blftt  WJtW  khlfihril8;;;;;jM;«^^^  twbmrti  aftWwartlj^**h0  wbtild.Wf/m 
to«  bffU,  or.  accept  wiinvka^oii^a^inst  tm^w^  of^XXaniefiinidl  his  wi^<,!<u 
thfe  ftdie'  taad  'te^l^  werti  iif6f*«»  trusty  tepp«\ihed'?'  ;;^^ 

Ittjff. ii^. pnQ^^    ;? bat,  du'ijiiie  contra^^^  «tl'  ili^'iinflu^^accsrbf  1if;r;r«l^^ 
were  brought  to  blnir^pdfi'^her.     It  could  not  be^  pretended  theit  -Diiiiel 
himseV  ffOuW  ofifidn  tii!iy;)ii^i^«t  ft:6m  ^b1iiU'jj:#Mid^^ti3ki',Hi^aii>i^^ 
bank  Was  bound>^by  the- ftotsof  thdr manager,  who  weUknew  idltbd  drdmiH 

sta^des.  :\Vbe^;k::thifc<l='pi^^  tl^y  thfe. JPurti^  <rf.  iV^ii'ap/W^^h^^ 

agflinsi  a  ward,)  the  tranfactMNft'Cannet  be^  i0aiBteiiied,':».eyeii'ibr  the  'benefit  *u 


lh%  Uigll  Qoort  of  OUofltfiy  ilk.  Irffiiki4»;  Maj  ilo4,  »it  aiiBiiity«r9«M  '«i Ae  if^fiof «  p«r«oD,  mk/ifjtnm 

lSI4>r-A  ic»a«i  at  an .  iniidff|Mliiscml-M  iMc*  (tb»  Ue-iHife«r«^4i&  bia^/cpnaaedoit.ifltli  Mi«  -fliwiWViflpt 

t^|M4My  tb^iflon  of'  ^i^fWwAiia  <aoailJbPHHtr4|.w»»  bc4dtarAAM.at«uftfftbU„cpDfidmM  {by,i|ii4fj^.<i|ffH 

c•lltl^•«ft•rlNrcame^1ago^.tTtevu!dln•«ofwt)Bil^  cUtngtht inilMaco^Moh Im p^matit^,    ..r 

Itt4««l«»4kgjifc  tlio.-twM.af  tiM  MeoiilliMoC^  The  Court    continoed    the  iDjaoctiQR|.,«n,Ml 

^IMT,  MiA;,iM»tlaned,rtd«rW!'Ui>lili,7«Mlar  4to  JgtmmA>^kK^%i»  <p#»a.oiparf^ iw»acMU,.gw>iliWii 

QligMlHi9Q>settadniDil«MMi(joC.t|M«oaMiM'«i4  aaAlwar4rlVtialce<aii4€«*<«i  fiK.<nMit*.4i<c.,^iiii 

Ua  Hanri^^.  :Xho  ptaitrftfrOa  flt aaf  tkii  ward,  iM  of  «qiii(ty» wiMumtk  \m.  giacn4,U«y  ^^4  iwit,4Mli^ 

aliilt«iieta«kU^lh^aaMe^.«ataa4«ifaftjiavi<,vaWv  tlK9,MlK>ymW  Qf.'lH;aeAu  awafurfvdi.bp  an^wpiy 

thirty  7aimi.sflar>cscoBCkiiN^ *•  >i<;  *.  ^trj  h.  v  ,<':  i^Mlary,  wU  ivgard  iben^.Df  the  l^tteib-Wiilt 

irfM^ijf^haooeUar.MaDMna  ithi»!«99rreiM4^U%  without  coo8ideratiol^  with  .puM^  mlMl|i}»jllll 


opUfoa>t-*^ffa%flre  U«o(lMC:lkioa[uk»i^<<if  tkac^  i«h«ai  Um  parUta  atand  io  the  <aU|fi»%^..«(fai«i9 

aadit  fi  Mry  i«atl|r  obiervtd  »r^it Owpaa^Ciart^i  and  r/imf,  so  immedUtely  ia  the  CfMmr  .iiadfK  tM 

thait  thara  ia  tJiead  aC.  «q#t|i  aMi*4Btda  ohlaiM4  afe^tbe  Co«rt«i  aod.  ao  uuucwaly.dPiJkbaT  i^aijt^ 

fkomrfowig «Ma  JMt  :ao«M/ «C '«ea«  1  XhlaiCovrt-.  the iBteraataof  the  latUr,  that althoogl^ tha ^vatii^ 

la  alwaya  venr  jeahwa^of  jtba-iaata^a^.  a.fsrottaf  tary  gill  of  the  cUcot  may  be  aupporua,  it  M,m 

mail  reeently  after  ha  eoaMa*  of  aftk  .((Set. iPttiDMii  iaditpeaaablr  fiaceaaary    to  shew    it    to  be- haii 

▼•  Mataeg,  1  Ball  &  Beat.  9190^   Oil  tlM  aiomds,  JUky  and  free  firon  the  iBEipatatioa  of  any  of  tha 

therefore,  of  publie  poUcy,  as  well  aa  pvlvate  iastiee,  above  oMceiioas,  aa  to  render,  in  some  sort,  esiea 

the  lease  ought  to  be  set  aaide  aa  frandnlanft/'  tial  to.  fta  validity  and  sUbUity,  that  aome  otbif 

(b)  Goddwrdyr.  OirlMe  (9  Priee,  169)»IntheCowt  profeasional  man  than  the  donee  shonld  have  the 

of  Exchequer,  February,  1821.— Thk  vraa  a  asotion  oonductof  it,  or  at  least  that  some  indifferent  third 

to  dissolve  an  iujuneUon,  which  had  been  granted  to  person  should  be  privy  to  the  whole  transaction. 


1  a  transaction,  if  it  be  tainted  with  undue  influence,  it  cannot  stand. 
jman  v.  Green,  WiImot''s Cases  and  Opinions,  58 ;  (a)  Huguenin  v.  Baae- 
V  Yes.  SS7S;  (A)  Hatch  v.  Hatch,  9  Yes.  5e92.)  (e)  It  might  be  said 
I  consideration  having  been  given,  by  the  bank  would  distinguish  this 
rom  some  which  had  been  mentioned.     But  what  is  the  nature  of  the 


eratiou  ?.  .  Tlie.  Ifankev9i»  cr^itora^of  the  customer,  ask  for  security  for 
bt, .  apd  for  %^p^^^v§n<:%, ,.  'Wipy.gave  a  consideration  to  Daniel,  but 
the  plainjliff. ,  ,1!^e(,)fr)^l^,  t^4ui9^tiQ.i),  was  tainted,  and  the  situation  of 


nkers  wa^^^^atf^QU.?,,}^  jj^  ,pji|f,ij^|]ia9sr,oif  trust  proprty  with  np  actual 

partner  gives 

^ ^  ,^,,  ,  ,  receiving  them 

ig  that  di^y.arp"jpw^ji/i5?r^^^  have  refused 

ipt  the  s^.\^"^.Qf;t,b^flf^,t€^       c?fit^9"t  *«  intervention  of  another 

Adgmdnrydrem  (Wifmo{U'bi(i!i  aAtfb|ii«  h^jr  ffic^  rz Won '  of  tach  a  jurlfdletloDp  tibej  an  lo 
S8,  ami  2  Ve*.  626),  in  ChaDcery,  before  far  from  infrinflog  the  right  of  aJieoaUon,  Which  if 
Do^piiiaioD«r^.WjMes^JSaiTU^ai)4  WjUnoW  (]lil^Jwi>VS^e  i^^ddent  to  propefty,  Uiat  it  acta 
757.— A  bill  liled  by  BrldgaiaD.  ifL'  Jffij)  vpon  tlie  principle  of  aecariDK  the  fnl^,  ample,  and 
Ight'M^ildlM^t^UtifXfMoAMIusHMkfd^  ■       ' 

5/)0P<.  Hb^awf*  JMn  Umpl^Mff  4>yrlH  ,  jrft)  -HW9HH^.  Batele]f^{H  Ve«.  273).  Nomi. 
Fneant:^  .  hi  "'-}>"*  1807.— Thia  vas  a  iroluDtary  settlement  bv  a 

t'dreen/whfi  wgif*a^tlraerdMMlitt,'V(nd'M^  Wd^'upAi  arjln>gyaian  andlkU  family,  which  had 
I  ^artt«  toi4b«!pl«|iitiiri  .p^crvaiM(«4  bii(i!)Mcii'obtainf4M^randiie  inilnfcncelMid  aboied  conS- 
cnner  wbooi  he  had  aot  great  inflQence,  to,  .^ence  iii:the  defmdant,  ai  an  asent  andertaldnr  the 
n  estate  ttf  hW,  ok'|)refMceW'^Q^in^-'  -nii/^kgeineiitQ^her  aifain.  ''^ 
ill  garner  I  Thtaghi  then- WW m*forHBl-iMryT  (tf  librdfElftm^iet  it  aalde,  taiyfiig  he  shonkl  re* 
,  he  never. wju^nj^otffMiai,  a^A.Ue  reni,  ^t,^at  ni^y  doubt  could  be  entqiaiqcd.^vhether 
paid  to  the  piaintiir,  wn6  afterwards  fbiO  Jt'is  hot  competent  to  a  Court  of  equity  to  take 
lU^aod  cfinteyed  anoUwf^M  awr^*Gi«M),  ^  HMTay  ftntt  third  peraont  the  benefits  'Which  they 
ler%tionof  l)if£iTiii0jDp»Ui4^^caiuLmii^Af  bmide}4yed<rom  th^  fraud,  impositioDt  or.i 
*tence  as  Vfore ;  but  t^q  rept  s^U  cont(puea  .influence  of  others. 
id 
li 


ler%tionof  l)if£iTiii0jDp»Ui4^^caiuLmii^Af  bmide}4yed<rom  thf  fraud,  imposit^t  or :  undue 
•tenceaslurfore;  buttherent  s)iUcontinuea    .influence  of  others. 

id  to  the  plaintiff.' l«Vled6h^i(Dc«ii>i^el«r'M->l<c).lll«fA'V:H^^  (0'Tei:  29S).  V^bruary, 
latauchtimeasGvar^a^i^lfolAJbf pfoipn  -/liW-Tf^^f^duit^sollghl  ^idCafalaat  a  con. 
;e  separate  from  Ids  wifr,  and  hnpqrted  on  ▼eyance  by  the  plaintiff  to  her  ward,  charginft  fraud 
fo  be  in  cousideratiofaf '  W  3,m^,  htct  n6  >  *  hi  dbtainfar  the  conve^Jincep  and  that  the  plaintiff 
ras  ever  paid,  or  intended  to  bwpaHtilM  t^u  TC^yi  daaf«  Lord  Sldon  set  thp  conreyanee 
efendant;8  part  was  read  a  jetter  under  the  ,,Ai^e«  »A?A.il9f^*  "  Thit.rMe  prqvct'the  wi«doni  of 
'8  own  band;  detirinflj  «b  l^aVb  i.bdol'.  K.  '  WCaofVlli^aying  it  Is  almost  impdssibre,  Tn  the 
a  the  deed  as  a  aodiidinwlidar^  Tbqi4hBrifcevne*ofooaae«t]ou'6f  guhrdian:  and  ward,  attor* 
vialces  a  mn 
,  Green  was 
prHenoe'  of  <tabitga^n(r 

*a  for  that  purpose.    Tlie^oney  raTwd  By* '^yoWgmiji&f inning  )^  better 
«age  was  6,0001.,  of  which  Sp'«D6^ifas  pdld  .  dta«tt  f6k*  tHe  fhtaK/tlil  lf,*^)t>iUt^  bavito  done 

reen  and  his  wife ;  l,000f.  to  Thomas,  tlie  bis  duty,  the  c«s^v<  que  trust,  taking  it  into  his  fair, 

Df  O.  Greea  *  and  i/M)0f.  f»'«vllliiuii>liodc,  8eHoM^aM^R«U-iafonied«ims{dereitkm,%«rc  to  do 

rney  empl^ed  Id  'tle-itolrtgi^;'amt  In  aiiie8['rif  bouitylike  tWatf)  BAt^thfeCeidrt  cannot 

ti«80iiorMI(>l¥iMUl«i^n««a  AlwpiMtom  pfhnltlCttaMbpt  qutteiiitlilledthattheact  Isof  tUt 

tifftwoprtiaissbrynMes^fbrito^aadlSBli^  mitur*/4lirtheTeatoA«#liWgiveii{  and  riMlMtiag, 

for  precuriag  thie  Wdaty^the  othtH  forbia  that  Id  'discusslBg  whaher^tfo  an  wet  af  ratSoaal 

«ta.                        .i.i.K!  )              •<.  I  cODsideratloo, anaeOcff mmVoHaon,  waMatDiMt 

iaiatiff  brtni||M--hl8  aeUWI  fc^thianwiBCy-^  that  taMry  la  so  baflMte<'a  oottftJar  JnHHee,  that 

I  Bonauited  at  Glemeetftei^lMiKsi-   Tfateatf  iaatead'M  the  tpoBtancoidtMei  of 'wmmtf,  uiiIb- 

imlngmi  beAlreLord  ChailMllMrHardwIekiF^  iutaoM,  ft  aiay  be  the  ln|MM(«f  j  wliflnd  tsMed  by 

rvd  l^t  tbe  lam  of  6,O0Of;  wwatrtflaload  uBii«»fciBdneis,orfbrced'l(y*opp^eaMonf  tfae'dUB. 

jdafntiff  without  any  consideratioB,  aad  by  culty  of  getting  property-  but  of  the  haodi  'of  the 

Mnee  and  imposition.  guardian  or  trustee  thus  tacrdhsed  |' aad,  ■  thelrcfore, 

rehearing  before  the  Lords  CommltelOBeiv,  if  the  Court  does  not  watch'thetrtranaaetlons  wHh 

cewasaflBnaed.  a  jealouey  aloiost  inrindblei'lttagnwtwu^ority  of 

CommissloBer  Wifanot  laid,  that  '<  if  <  this  eases  it  wUl  lend  its  asslstanea  to  ftfaad  7  where  the 


e  tliat  any  arts  or  stratagems,  or  any  andoe     cenneetiott  h  not  dissolved,  the-  aceouttt  act  settled, 
lave  been  used  by  the  persons  In  whose  fa-     every  thing  renalning]yressfaigwpon  the  ndad  of  " 
a  made  to  procure  each  a  gift ;  If  It  see  the     party  under  the  care  of  the  guaraiau  or  trustre.' 


ck  of  imptMltion  at  the  bottom,  or  that  the  (^  Adair  ▼.  Show  (1  Scho.  ft  Lef.  962).   Decern- 

I  In  such  a  situation  with  respect  to  tbe  her,  1 80S.— In  this  ease  Lord  Chancellor  Redesdale 

I  may  natarally  gire  him  an  undue  fnfluenee  decided  that  all  persons  cooatag  Into  possession  of 

;  if  there  be  the  least  seiatUla  of  fkaud  la  pieperty  bound  by  a  trust,  with  notice  of  the  tiiit» 

rase,  it  will  and  ought  to  Interpose;  and  are  chargeable  in  equity  as  trustees. 
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Srty.  That  the  pkdntlff  was  imprroerly  influenced,  forms  the  nudn  gfoond 
r  setting  aside  the  transaction.  As  a  distinct  groand,  it  is  fatal  to  the 
defendant^  claim  ap;ainst  the  plaintiff  upon  this  note,  that  they  have  dealt 
with  it  in  a  way  inconsistent  with  the  original  contract.  The  guarantee 
had  been  done  away  with  when  the  note  was  discounted,  and  all  subsequent 
payments  by  Daniel  to  bis  banking  account  must  be  taken  to  be  in  dis^nge 
of  the  balance  then  due.  The  communications  between  Wilkinson  and 
Hawkswell,  and  the  solicitor  who  prepared  the  settlement,  mark  the 
transaction  as  one  not  to  be  sustained  against  the  plaintiff;  collateral  securities 
ffiven  by  a  customer  to  bankers  are  not  entered  in  the  customer's  account.  In 
the  weetdy  account  sent  from  the  Think  branch  to  the  bank  at  York  on  the 
4th  of  December,  and  which  contains  the  names  of  the  debtors  to  this  branch 
bank,  Daniel  appears  a  debtor  to  the  extent  of  SI  (ML  ISs.  Id. ;  and  themani^en 
at  York,  about  the  same  time,  write  to  HaiKrkswell  *^  to  get  DaniePs  acoomit 
down  as  quickly  as  possible.^  His  account  is  closely  watched  by  the  manager 
at  York.  They  anerwards  enter  the  500Z.  to  DanieVs  credit,  and  chaige 
it  as  a  loan  to  Daniel  and  the  plaintiff.  The  following  week  Daniel  appem 
in  the  weekly  account  to  be  a  creditor  of  the  Thirsk  branch  for  240/L  Is.  6i 
Then  the  watchfulness  of  the  managers  at  York  is  lulled,  and  Daniel  dram 
until  all  has  been  exhausted.  If  the  note  had  been  free  from  ohjeeAMi 
on  the  ground  of  improper  influence,  that  is  not  the  contract.  It  is 
distinctly  within  the  prinaple  of  Bonwr  t.  Cckt.  They  acted  upon  Ae 
original  transaction  for  some  years,  and  then  changed  their  course.  Tbfliiy 
even  if  this  might  be  a  defence  at  law,  a  bill  is  not  demurrable  became 
there  is  a  defence  at  law.  The  surety  may  seek  the  same  relief  in  equity  ai 
he  would  be  entitled  to  at  law ;  and  even  should  that  ground  of  oogeedon 
fail,  the  whole  of  the  BOOL  has  been  received  by  the  bankers,  as  the  plaintiff  is 
entitled  to  require  all  payments  made  b^  Daniel  subsequent  to  the  entry  of  tiui 
note  as  payments  made  on  account  of  it.  (Pease  v.  Hvrat^  10  Bam.  &  CxeK. 
122.)  (a) 

Raupell  and  Bacon,  for  the  defendants. — The  unde,  Mr.  Daniel,  was  never 
placed  in  any  confidential  situation  towards  his  niece  ;  that,  on  the  contrary,  her 
trustees  had  always  charge  of  her  pecuniary  affairs,  and  had  been  alone  consulted 
bv  her  in  respect  to  her  property ;  that  the  evidence  shewed  her  to  be  a  penoo 
of  good  sense,  and  capable  of  judging  of  the  prudence  of  joining  her  unde  ia  a 
promissory  note.  Daniel,  too,  was  then  a  person  of  substance,  and  in  good 
credit. 

The  LORD  CHANCELLOR.— He  does  not  appear  to  have  been  very  ivdl 
off  for  funds,  having  over-drawn  his  banking  account,  and  from  the  correspond- 
ence it  appears  that  ne  was  in  the  habit  of  c&awing  upon  men  of  straw. 

(a)  Pmw  ▼.  Hint  (10  Ban.  Sc  Crm.  182).  In  to  tlit  five  mtmbcn  of  tkebanking-lioiiM,  or  ocltf. 
the  King*!  Bench,  before  Jnstieet  Bayley  and  Lit«     and  being  evidentiy  intended   to^  a  eo        ' 


tledale.    Hilary  Term,  10  Geo.  4.— A.  withiog  to     aeearity,  the  maken  were  liable  nbon  it.  nolaitb- 
obtain  credit  with  hit  bankera,  in  1817,  preridlcd     atanding  a  change  in  the  membeiB  of  the  ba^khg* 


iipon  three  pertoni  to  join  him  in  a  promiaeory  note, 
WnerebT  they  Jointly  and  teveraUy  promiatd  to  pay 


Secondly,  that  an  action  on  the  note  (theim 


the  bankera,  or  order,  3002.    The  bankera  gave  A.  not  having  been  indoned)  waa  properly  biOMht  ia 

credit  in  his  paas-book  for  SOOL  on  aceoant  of  the  the  name  of  the  payees  of  the  note.  ^^ 

note,  and  charged  him  with  interest  for  the  same        Thirdly,  that  1^  note  was  not  dladiarg«d  by  m- 

jearW.    Upon  two  of  the  partners  retiring  from  tlie  son  of  A.  at  ooe  time  having  in  the  MiHt  ef  thi 


banking-hdiiae,  a  balanee  was  struck  between  tlie  banker  m  balanee  eioeediog  in  '^■nftnnt  the  IM 

old  andnew  firm,  and  the  promissory  note  was  deli-  secored  by  the  note. 

^vsredtothe  newfirm,  but  not  indovaed  to  them.        Ftwrth^Tt  thatthepayiMotof  interaatwityaMK 

JL  at  one  time  had  in  the  hands  of  his  bankers  a  yeara  by  A.  on  the  note  wae  etidenoe  of  m  ai- 

iMdanoe  ezoeedingthe  amount  of  the  note.    He  paid  knoudc^dment  by  all  the  joint  makera  of  the  asH^ 

interest  to  the  banldng-honse  annually.  to  as  to  tidbs  tts  ease  out  of  the  Stitets  of  J 

The  Cknirt  held,  firaty  that  the  nDtsbdiigptyaUii  " 
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JloupelL^^The  intimacy  between  Daniel  and  Hawkswell  was  not  such  as 
had  been  stated.  Hawkswell  had  removed  from  the  private  bank  in  1834, 
and  Daniel  had  not  removed  his  account  until  July,  1837.  The  instances 
given  of  influence  by  the  uncle  and  aunt  are  of  the  most  trivial  kind. 

The  LORD  CHANCELLOR.— One  of  the  witnesses,  the  surgeon  of  the 
iamily,  says  they  exercised  considerable  influence,  and  the  details  are  stated  as 
prooft  of  that  influence. 

RmipeiL — But  it  is  not  shewn  that  undue  influence  was  exercised. 
The  LORD  CHANCELLOR.— Not  undue  influence,  but  just  influence 
improperly  exercised.     The  point  is,  whether  there  was  an  abuse  of  a  just 
influence.     If  the  note  was  obtained  by  the  misapplication  of  just  influence,  a 
Court  of  equity  will  set  aside  a  security  so  obtained. 

RoupelL — The  influence  exercised  was  only  that  obtained  out  of  aifisctionate 
regard  and  respect,  and  in  the  common  occurrences  of  life.  If  this  security 
ms  voluntarily  given,  it  is  valid  ;  and  that  it  was  so  is  proved  by  the  allega- 
tiotis  of  the  bill,  wherebr  it  appears  that  the  day  after  she  catne  of  age,  an 
indication  was  made  to  her  by  Duniers  wi&  for  a  loan  of  money,  with  which 
tte  ptaintiiF  refused  to  comply,  because  her-truBlees  had  advised  her  not  to  lend 
br  money.  r        .  . 

llie  LORD  CHANCELLOR.— That  would  lead  to  theinferenoe,  that  when 
Ae  signed  the  note  she^  did  not  >know  what  ^she  was  about. 

SnupelL — ^The  refusal  to  Mend  the  money  was  her  own  act ;  it  proved  she 
Miki  decide  ibr  hcf  self.   It  was  the  determination  of  hen  own  mind  . 

The  LORD  CHANCELLOR.— Formed  upon  the  advice  of  her  trustees. 
Hot  to  lend  her  money.'  J 

JtfmpeJL — Haw)ttewt»ll  says  that  he  explained  to  her  the  efiect  of  the  note, 
10^  the  liabiKtiea  she^ficurred  by  signing  it^  and  that  she  perfectly  understood 
ttif  explanation.  '  The-  influence'  fairly i  acquired  by-  the  uncle  was  not 
Wbd  for  an  improper  purpose:  {Hunter  v.  AikmBi,  3  Myine  &  Keene,  13S.)  (a) 
She  was  perfectly  aware  that  she  might  be  called  on  to  the  extent  of  500/.  It 
Bfidit  be  called  an -a^rt  of  iftdelidacy  on  the  part  oC  Daniel  to  procure  his  aiece 
tCilReome  his  securitjr,' but  there  was  nothing  fraudulent.  Then  the  transaction 
fli'totlie  note  made  no-diiR^rence,  for  she  was  to  be  liable  to  the  extent  of  fiOO/. 
flip  wnj  balance  due  tip6n  tiie  banking  account.  There  was  a  larger  sum  than 
tliit  due  on  the  banking  account,  and  it  was  immaterial  whether  the  note  had 
tan  treated  as  « loan  or  a  collateral  secority*  The  entry  of  the  note  in  the 
10  k  books  could  give  the  bank  no  right  to  sue  upon  the  security. 

The  LORD  CHANCELLOR.-^If  Daniel  had  uid  to  the  bankers^  Inatmdof 
briding  this  note  tA  a  eontinuinjg  guarantee^  I  wash  you  would  lend  me  the  amount 
at  once  and  fiiiish  the  transaction,  and  they  had  agreed  to  do  so,  would  not  that 
have  been  a  new  contract  ?  What  is  that  but  wluit  they  have  done  in  the  pass- 
book ?    They  would  do  precisely  what  they  have  done,  ir  Daniel  had  asked  them 

(•)  Hmier  t.  AikUu  iz  Mjl.  &  Keeiie.  132).  wftrd,  or  eeMtmque  trust,  takes  a  sift  or  makes  m 

Bokb,  July,  1839.    L.  C.    February,   1834.'— A  bargain »  tbfe  proof  tt^  npoft  him,  that  he  has  dealt 

1^  bf  dei^v  8«lgMt  to  a  power  of  appointment  by  with  the  other  par^i  the  elieat,  ward,  &c.,  ezaeUy 

tke  donor,  from  a  person  upwards  of  ninety  years  as  a  stranscr  would  have  done,  taking  no  adtantage 

of  sge  to  a  conadcntlal  agent,  who  had  for  many  of  his  Inflttence  or  knowledge,  putting  the  other 

lesis  bcea  In  habits  of  friendship  with  the  donor,  party  on  his  [piard,  bringing  every  thing  to  his  Itnow- 

srilhoat  the  intcrvcaliQn  of  a  disinterested  third  ledge  which  he  himself  knew.    In  short,  the  mle 

»,  the  soUdtor  who  drew  the  deed  being  the  righUy  considered  is,  that  the  person  standing  ia 


Hiidtor  at  the  person  who  took  the  benefit  unitr  it,  such  relation  must,  before  he  can  take  a  gilt,  or 

•as  dcdaicd  void  at  the    Rolls ;  but,  on  appeal  even  enter  into  a  transaction,  place  himself  in  ex- 

to  Lord  Chancellor  Brougham,    was    supported,  actly  the  same  position  as  a  stranger  would  have 

ladcr  all  the  drcumstanees.    His  lordship  took  been  in,  so  that  be  may  gain  no  advantage  whatever 

"the  rule  to  be  this:  there  are  certain  relations  from  his  relation  to  the  other  psirty,  beyond  what 

[Down  to  the  law,  as  attorney,  guardian,  trustee ;  may  be  the  natural  and  unavoidable  consequence  of 

f  a  person  standing  in  these  relations  to  client,  kindness  arising  out  of  that  relation." 
VOL.  II.                                                             G 
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to  lend  him  5002.  on  the  joint  note ;  they  enter  that  sum  as  a  loan  in  the  pass- 
book, and  he  agreed  .to  tliat.mode  of.  dealing  with  the  note,  as  the  pass-txxik 
was  from  time  to.  time  handed  to  him.  Is  not  that  an  express  loan  of  SOOL I 
If  Daniel.was'not  oqpsulted  at;  the  time  of  the  entry,  but  when  aflterwainds 
informed  of  it  he  adopted  it,  that  was  a  new  contract ;  a  contract  of  loan,  and 
not  of  guarantee.  Does  not;  that  convert  a  security  which  was  to  have  been  t 
continuing  guarantee  into  a  loan  ?     And  if  so,  would  not  that  loan  have  been 

Eaid  off  by  subsequent  payments  to  Daniers  account  ?     If  such  an  agreement 
ad  been  made  in  terms  oetween  the  bank  and  Daniel,  would  not  that  discharge 
the  sujety  ?  and  does  not  the  pass-book  passing  between  the  principal  parties 
amount  to  an  express  agreement  ? 
RomiUyj  in  reply. 

Judgment. — March  S6. 

The  LORD  CHANCELLOR.(a)— It  is  unnecessary  to  advert  to  the  facte 
of  the  case,  except  in  so  fieu:  as  they  may  tend  to  explain  the  grounds  on  which  I 
form  my  opinion.  When  the  relations  of  guardian  and  ward  subsist  between  two 
persons,  and  a  gift,  or  any  thing  in  the  nature  of  a  gift,  proceeds  from  the  ward 
towards  the  guardian  after  the  ward  becomes  of  full  age,  Courts  of  equity  are  in 
the  habit  of  observing  and  treating  such  transactions  between  them  with  the 
greatest  jealousy.  Lord  Eldon,  in  the  case  of  Hatch  v.  Hatch  (9  Ves.  iSA)^ 
observes,  **  that  from  the  ^reat  strictness  with  which  the  Courts  of  equity  treat 
transactions  of  this  kind,  it  is  almost  impossible  that  they  can  be  maintained  unless 
the  part^  claiming  the  benefit  of  them  satisfies  the  Court  that  in  the  particular 
transaction  the  guardian  has  not  misapplied  his  natural  influence.^  Lord  Hard- 
wicke  and>  several  other  learned"  judges  have  laid  down  the  same  doctrine  in 
cases  that  have  ;beenr  before  them;*:  It  is  not  necessary,  in  such  cases  that  the 
relation  of  guardian,-  as  nominated  by  the  parent  or  appointed  b^  the  Court  of 
Chanbery,  imould  actually  subsist  towards  the  young  persons ;.  it  is  quite  enough, 
if  t6ey.liave  lived  with  or  under  the  control,  care,  or  influence. of  a  near  relative. 
In  such  a  :case,  the  principle  on  which  the  Court  acts  between  guardian  and 
vard.is  equdlly  applicable.  The  point  to  be  considered,  then,  in  the  present 
case,'  is,',  the  relative  situation  dt  the  parties,  and  the  course  of  conduct  pursued 
towards  each  other. 

'  .The  y6ung  lady,  it  appears,  was  entitled  to  certain  property  when  she  came 
of  age,  amounting  to  1,100/.  in  money,  and  the  moiety  of  a  freehold  property 
which  produced  149/.  a  year.  This  property  was  vested  in  trustees.  She  had 
been  left  an  orphan  at  nine  years  of  age  bv  the  death  of  her  mother.  She  was 
then  sent  to  scnool  by  the  trustees,  and  nt>m  that  time  until  she  attained  the 
age  of  seventeen,  she  invariably  paissed  her  holidays  with  her  uncle  and  aunt, 
who  resided  at  Thirsk,  in  the  county  of  York.  The  uncle  was  a  tradesman  in 
that  town,  and  this  young  person  continued  to  reside  with  him  from  lier 
attaining  seventeen  until  the  period  of  her  marriage  in  the  year  1841,  the  uncle 
receiving  from  the  trustees  a  yearly  allowance  for  her  support  and  maintenance. 
In  addition  to  this  fact  of  residence,  there  is  evidence  that  from  the  time  she 
went  up  to  her  uncle*s  up  to  the  time  of  her  marriage,  she  was  under  the  con- 
trol and  influence  of  her  uncle,  and  that  she  invariably  submitted  to  and 
acquiesced  in  that  control.  •  The  case,  therefore,  falls  as  strictly  within  tlie  rule 
of  the  Court  as  if  the  actual  relation  of  guardian  and  ward  had  subsisted 
between  the  parties. 

What,  then,  is  the  nature  of  the  transaction  itself  ?     Two  months  after  the 

(a)  Lord  Ljrndhun t. 
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young  lady  came  of  age,  and  obtained  possession  of  her  property,  Daniel,  her 
uncle,  asked  her  to  join  him  in  a  promissory  note  for  500/.  in  order  to  guarantee 
a  balance  then  due  by  him  to  his  bankers,  and  to  secure  further  advances  ;  so 
that,  as  a  consequence,  the  note  must  be  paid  by  her  in  the  eveht- of  his 
insolvency.  It  is  said  by  the  counsel  for  the  bankers,  that  this  was  a*very 
indelicate  act  on  the  part  of  Daniel,  but  that  it  was  not  invalid.  I  think  that 
it  was  not  only  a  very  indelicate  act,  but  a  very  improper  act. 

Daniel,  as  the  uncle  of  the  young  lady,  was  the  person  to  whom  she  would 
naturally  look  for  advice  in  the  event  of  her  requiring  it.  If  any  other  person 
had  made  to  her  a  similar  proposition,  namely,  to  join  in  a  promissory  note  for 
500/.  without  any  consideration,  and  she  had  appealed  to  her  uncle  for  advice 
in  the  matter,  it  would  have  b^  his  duty,  as  a  cautious  and  prudent  man,  to 
have  explained  to  her  the  na^gre  and  consequences  of  such  a  transaction,  and 
to  have  dissuaded  her  from  the  act,  because  her  property  might  ultimately 
become  liable  for  the  payment  of  the  note.  If  such  is  the  ach'ice  the  uncfe 
ought  to  have  given  her  m  the  case  of  a  third  person,  how  can  he  now,  after 
having  induced  her  to  do  such  an  act  for  himself,  expect  that  it  can  be  main- 
tained ?  Hawkswell,  the  manager  of  the  bank,  states  that  he  explained  to  her 
the  nature  of  the  transaction  as  a  continuing  guarantee  for  the  balance  due  to 
the  bankers.  I  do  not  think  that  a  young  lady  like  the  plaintiff  was  capable 
of  understanding  it  to  its  full  extent.  I  am  not  satisfied.  It  was  the  duty  of 
the  parties  to  have  explained  the  precise  nature  of  the  transaction,  and  that  she 
might  at  some  time  be  liable  to  pay  the  500/. ;  and,  unless  that  was  done,  the 
transaction  cannot  be  sustained. 

It  has  been  stated,  in  the  course  of  the  argument,  that  the  young  lady  refused 
to  go  to  the  bank  and  sign  the  note  in  question,  and  that  Hawkswell  ^there« 
fore  obtained  the  signature  at  Daniel's  house,  because  she  did  not  like  it  to  be 
supposed  that  she  was  becoming  security  for  her  uncle.  I  think  it  much  more 
probable  that  the  true  reason  of  her  refusing  to  go  to  the  bank  was,  that  Daniel 
did  not  wish  it,  lest  it  should  be  discovered  that  she  had  become  security  for 
him. 

It  has  been  urged  that  the  note  is  a  continuing  guarantee.  From  the  view  I 
take  of  the  case,  that  point  is  not  one  of  importance ;  but  I  do  not  think  that  it 
is  a  continuing  guarantee  for  all  advances  to  be  made  by  the  bank  to  Daniel. 
It  is  said,  also,  that  there  has  been  a  long-continued  acquiescence  on  the  part  of 
the  plaintiff.  It  ou^ht  to  be  recollected,  however,  that  there  has  been  no 
application  made  dunng  several  years  for  payment,  and,  independently  of  that, 
ihe  influence  and  control  of  the  uncle  continued  throughout  the  whole  period, 
from  the  time  of  the  signature  of  the  note  till  the  plaintiff^s  marriage  in  1841, 
being  more  than  four  years.  There  is  nothing,  therefore,  in  the  assertion  that 
the  plaintiff  has  acquiesced  in  a  transaction,  upon  which  it  does  not  appear 
that  she  had  receivea  any  further  information. .  The  case  is  precisely  the  same 
as  that  of  Hatch  v.  Haich^  to  which  I  have  already  referred.  It  has  been 
said  that  the  defendants,  the  bankers,  know  nothing  of  the  position  of  the  par* 
ties,  or  the  circumstances  under  which  the  acceptance  had  been  procured.  I 
admit  that  the  managers  of  the  banking  company  at  York  are  free  from  blame ; 
but  they  are  bound  oy  the  acts  of  their  agent  at  Thirsk,  who  was  the  intimate 
friend  of  Daniel,'  andf  who,  it  was  clearl;^  proved,  knew  the  circumstances  of 
Daniel,  and  who  was  also  aware  of  the  position  of  his  niece.  No  one  can  ven- 
ture to  say, that  if  the  transaction  had  been  merely  between  Daniel  and  Hawks- 
well, the  latter  would  not, have  been  bound,  by  it,'  and  at  the  same  time  have 
bound  his  employers. '-'If  that  is 'so,  the  acts  of  Hawkswell  with  respect  to 
the  plaintiff,  m  the  same  manner,  bind  the  bankers,  because  he  acted  as  their 

g2 
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agent.  I  entertained  little  doubt  on  the  question  when  the  case  wms  qsened  to 
me,  and  the  more  I  look  to  the  facts,  the  mcNre  I  become  confirmed  in  opiniaa 
that  the  decision  of  the  Master  of  the  Rolls  is  a  correct  one,  and  that  the 
plaintiff  must  have  the  relief  she  asks.  The  appeal  must  be  dismissed,  with 
costs. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

Monday,  March.  9,  1846. 
Waddington  tJ.  Yates,  (a) 

Wtll-^ConaimeHon, 

A  tatator  ffav  all  hi$  real  and  pergonal  ettaie  to  iruittett  upom  iruti  to  permit  hie  w^  to  reeeiei 
the  rente  and prefite  thereqfdmrmg  her  Iffe^  or  oiherwiee,  with  her  coneent^  to  eelithe  eaid  eetatet, 
and  invest  the  purehmee-'moneif,  andpoff  the  intereet  thereqf  to  hie  wife /or  her  i^fet  and  qfler  kr 
deaths  upon  truet,  that  hie  eaid  trueteee,  or  the  eurvioor  of  them,  or  the  heirs,  eseemtore,  er 
adminittratore  o/eneh  eurvivor,  ehouldpay  to  A.  the  eum  of  bOl,  tmd  to  B.  the  sum  qfhOL;  ead 
also  that  hie  eaid  tmeteest  or  theemrpivor  of  them,  or  the  heire,  e»ecutore,  admimeirmtore,  armeSgm 
qfeuch eurvioor,  ehomlddivide  the  reeidue  qf  the  monejf  to  ariee,  and  which  ehamld he  reeeiei 
from  hie  eaid  real  andpereonal  eetatee,  unto  and  equally  between  all  and  eaery  hie  nepheeee  md 
nieces  who  should  be  living  at  the  decease  qfhie  said  wjfe.  No  edle  of  the  real  eetate  wee  meie 
during  the  lifetime  of  the  w\fe,  and  it  woe  held  that  the  nephewe  and  niecee  were  entitled,  efitt 
her  decease^  to  have  the  estate  eold^  and  theprodmoe  dimdedaeeerdmg  to  thewUL 

WILLIAM  Titley,  the  testator  in  this  cause,  by  his  will,  bearing  date 
the  4th  of  January,  1820,  after  directing  that  all  his  just  debts, 
funeral,  and  oth^  charges,  should  be  fully  paid,  and  bequeathing  to  his  wife, 
Charlotte  Titley,  1,000/.  to  be  paid  to  her  within  twelve  months  after  hit 
decease,  gave,  devised,  and  bequeathed  to  Thomas  Wilson  and  Francis  Yates 
all  and  every  his  messuages  and  dwelling-houses,  buildings,  gardens,  heredita- 
ments, and  premises,  with  their  and  every  of  their  appurtenances,  situate  at 
WalsalU  or  elsewhere,  in  Great  Britain ;  and  also  all  his  household  goods  and 
furniture,  plate,  linen,  ready  money,  and  securities  for  money,  oebts,  and 
effects,  and  all  other  his  personal  estate,  whatsoever  and  wheresoever,  and  of 
what  nature,  kind,  sort.  Quality,  or  quantity  soever  the  same  was,  and  were, 
and  should  be ;  to  hold  all  his  real  and  personal  estate,  and  every  part  thereof 
unto  the  said  Thomas  Wilson  and  Francis  Yates,  their  heirs,  executors, 
administrators,  and  assigns  for  ever,  upon  trust,  that  they,  his  said  trustees,  or 
the  survivor  of  them,  or  the  heirs,  executors,  administrators,  or  assigns  of  such 
survivor,  should  permit  and  suffer  his  said  wife,  Charlotte  Titley,  to  take^ 
receive,  and  enjoy  the  free  use,  interest,  wear,  and  enjoymait  of  the  rents, 
issues,  and  profits  thereof,  for  and  during  the  term  of  her  natural  life,  to  ana 
for  her  own  use  and  benefit ;  or  otherwise  should,  with  the  consent  and  appro- 
bation in  writing  of  his  said  wife,  sell  and  dispose  of  all  his  said  real  and 
personal  estates,  to  the  best  purchaser  or  purchasers  thereof,  and  for  the  most 
and  best  price  or  prices  which  could  be  got  and  obtained  for  the  purchase  of 
the  same ;  and  upon  receipt  of  the  purchase-money  arising  from  the  sale  of  his 
said  real  and  personal  estates,  should  put,  lend,  and  place  the  same  out  at 
interest  upon  government  or  real  security,  as  they  in  their  discretion  should 
think  safe  and  good ;  and  also  should  well  and  truly  pay  the  interest  to  arise, 

(a)  lUporM  by  G.  S«  Allkvtt,  Eiq.,  BtRistcr*«t4aiw. 


WADDINGTON  tr.  YATE&  Ul 

lid  which  should  be  received  therefirom,  unto  and  into  the  proper  hands  of  his 
aid  wife,  for  and  during  the  term  of  her  natural  lite,  to  and  for  her  own  use 
nd  benefit ;  and  from  luid  immediately  after  her  decease,  thai  upon  trust,  that 
hey,  his  «aid  trustees,  or  the  survivor  of  them,  or  the  hwrs,  executors, 
idministrators,  or  assigns  of  such  survivor,  should  well  and  truly  pay  unto 
IVilliam  Harris,  the  younger,  his  apprentice,  the  sum  of  50/1,  and  unto  the  said 
Thomas  Wilson  the  sum  of  50Lj  which  the  said  testator  thereby  gave  and 
bequeathed  to  them  accordingly;  and  also  that  his  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executors,  admini8tratc»*s,  or  assigns  of  such 
survivor,  should  wdl  and  truly  pay,  distribute,  /md  divide  ail  the  residue  and 
remainder  of  the  moneys  to  arise  mid  which  should  be  received  from  his  said 
leal  and  personal  estates,  unto  and  equally  between  and  among  all  and  every 
his  nephews  and  nieces  (except  John  Boinett)  who  Aovld  be  living  at  the 
decease  of  his  said  wife,  Charlotte  Titley,  and  which  the  said  testator  thereby 

STe  and  bequeathed  unto  them  acccvdinffly.  Then  fcdlowed  the  usual 
clarations,  that  the  trustees'  receipts  should  be  sufficient  discharges,  and  that 
purchasers  should  not  be  bound  to  see  to  the  application  of  the  purchase- 
moneys.  The  testator  appcnnted  bis  wife,  Charlotte  Titley,  executrix,  and 
Thomas  Wilson  and  Francis  Yatc«  executors  of  his  will,  and  died  on  the  7th 
Qf  July,  1820,  leaving  these  persons  and  Robert  Titley,  his  eldest  brother  sad 
heir-at-law,  him  surviving.  Thomas  Wikon  died  on  the  8th  of  May,  18S^ 
leaving  the  said  Francis  Yates  surviving ;  and  Francis  Yates  died  on  the  l(Hh 
3f  November,  1880,  intestate,  leaving  the  defendant^  Francis  Yates,  his  only 
m  and  heir-at-law,  him  surviving.  No  sale  of  the  real  estate  of  the  testator 
laving  been  made  in  the  lifetime  of  Charlotte  Titley,  tlus  suit  was  instituted 
igainst  the  heir-at-law  of  the  surviving  trustee,  and  the  represoitatives  of  the 
leir-at-law  of  the  testator,  for  the  administration  of  the  estate,  under  the 
lirection  of  the  Court. 

Molt  and  HwMon,  for  the  plaintiffs,  argued  that  the  power  of  sale  could  be 
fxeeuted  now,  notwithstanding  the  widow  of  the  testator  was  dead.  The 
rords  **  with  die  consent  and  approbation,  of  my  said  wife  '^  must  be  read  as  in 
I  parenthesis,  and  are  only  applicable  in  case  the  wife  be  in  a  positio  n  to  give 
ler  consent,  but  they  were  not  intended  to  operate  as  a  necessary  condition 
ipon  which  the  power  should  be  exercised.  If  it  were  otherwise,  the  whole 
ntention  of  the  testator  would  be  defeated. 

The  Vice-Chancellok  then  intimated  his  wish  to  hear  the  argument  for 
the  heir-at-law. 

Archibald  Smith,  for  the  representatives  of  the  heir-at-law. — The  words 
jsed  in  the  will  ^ve  a  power,  and  not  a  trust,  as  the  exercise  of  it  is  restricted  to 
he  life  of  the  wife.  The  sift  of  the  produce  of  the  sale  is  to  the  nephews  and 
lieces  living  at  the  death  ofhis  wife ;  and  therefore,  as  the  objects  of  bis  bounty 
prere  contincrent,  there  is  no  improbability  in  the  presumption  that  he  intended 
the  gift  itsdf  to  be  contingent  upon  a  sale  taking  place  in  the  lifetime  of  the 
infe.  In  Brown  v.  Bigg  (7  Ves.  279),  a  testator  empowered  his  wife  to  sell 
certain  estates,  and  then  directed  in  what  way  the  produce  of  the  sale  should  be 
disposed  of ;  and  it  was  held  that,  as  to  those  portions  of  the  estates  which 
were  unsold  during  the  life  of  the  wife,  they  resulted  to  the  testator*s  heir-at- 
law.  There  was,  therefore,  under  the  circumstances  of  this  case,  an  intestacy 
as  to  the  real  estate  not  sold. 

Jeudwine,  for  the  representative  of  the  surviving  trustee. 

The  Vice-Chancelloh. — This  is  one  of  the  cases  in  which  nonsense  must 
be  set  against  nonsense,  in  order  to  give  the  sense  some  chance.  My  impres- 
sion is,  that  the  mere  legal  estate,  notwithstanding  the  words  ^^  permit  and 
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suffer/*  wliich  occur  in  the  first  instance,  but  not  in  the  second,  accord- 
ing to  the  true  construction  of  the  will,  is  vested  in  the  trustees.  That 
being  so,  the  testator  gives  the  real  and  personal  estate  upon  trust,  to 
permit  the  wife  to  receive  the  rents  and  profits ;  or  otherwise,  with  the  consent 
of  the  wife,  to  sell  all  his  real  and  personal  property,  and  then  the  wife  to 
receive  the  income  of  the  produce  of  the  sale  for  life.  Then,  having  provided 
in  each  way  for  her  during  her  life,  he  goes  on  thus :  ^'  And  from  and  imme- 
diately after  her  decease,  then  upon  trust,. that  they,  my  said  trustees,  or  the 
survivor,  or  the  heirs  (this  is  part  of  the  nonsense),  executors,  administrators,  or 
assigns  of  such  survivor,  shall  well  and  truly  pay  unto  William  Harris,  the 
younger,  my  apprentice,  the  sum  of  50/.,  and  unto  the  said  Thomas  Wilson  the 
sum  of  50/.,  which  I  hereby  give  and  bequeath  to  them  accordingly.*'  I  think 
this  shews  a  positive  intention  that  those  two  legatees  should  have  their  legacies 
without  reference  to  the  mere  personal  estate.  He  goes  on,  ^*  and  also,  that 
my  said  trustees,  or  the  survivor  of  them,  or  the  heirs  ;^'  the  heirs  would  have 
had  nothing  to  do  with  it  if  the  sale  had  been  made  in  the  lifetime. 

A,  Smith, — The  trustees  may  both  have  died  in  the  lifetime  of  the  wife. 

The  Vice-Chancellos. — Well,  probably  that  observation  is  liable  to  be 
made  in  the  manner  you  have  stated.  Therefore,  if  that  is  a  just  remark,  as 
perhaps  it  is,  it  would  exclude  that  argument,  if  argument  it  deserves  to  be 
called ;  but  it  would  leave  the  remark  as  to  the  two  Wacies  of  50/.  **  And  also 
that  my  said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  ,adniinis* 
trators,  or  assigns  of  such  survivor,  shall  wdl  and  truly  pay,  distribute,  and 
divide  all  the  residue  and  remainder  of  the  moneys  to  arise,  and  which  shall  be 
received  from  my  said  real  and  personal  estate,*"  &c  The  remark  may  seem 
trifling ;  but  in  a  case  in  which  substance  is  to  be  protected  against  the  rorm,  it 
is  a  matter  of  legitimate  remark,  that  he  does  not  say  *<  to  be  received  by  the 
said  sale,^  but,  "  pay  what  shall  be  received  from  my  said  real  and  personal 
estate."  The  whole  will  shews  that  if  he  had  any  nephews  and  nieces  living 
at  the  death  of  his  wife,  those  nephews  and  m'eces  should  have  the  entire  pro- 
perty, converted  or  unconverted,  real  and  personal.  That  is  my  impression  of 
the  true  result  to  be  collected  from  this  will. 

Declare  that^  according  to  the  true  construction  of  the  will^  the  nephem 
and  nieces^  except  John  Bennett^  are  entitled  to  have  the  estate  soldj 
and  the  produce^  after  paying  the  legacies  of  501.  and  50/.  given  by 
the  willy  divided  among  them.  Direct  the  heir-at-law  of  ihs 
surviving  trustee  to  proceed  to  a  sale^  and  the  plaintiff"^  and  aU 
other  necessary  parties^  if  any^  to  Join  in  the  sale.  AU  parties  to 
have  their  costs  as  between  solicitor  and  client^  and  the  heir-at-law 
of  the  surviving  trustee  his  costs,  charges,  and  ewpenses  properly 
incurred. 
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January  25,  1845. 
Whitmarsh  v.  Robertson,  (a) 

Married  utoman — AMtignmetU  qf  life  intereti'^Power  qf  advameement  of  ekildrtn, 
ike  marriage  qfA.  and  JB.,  a  turn  qfetoek,  ike  property  </B.,10M  irantferred  to  trueleee  upon 
'Mtf  during  the  Joint  livee  of  A,  and  B.,  to  pay  the  dimdenditoB.for  her  separate  uee :  end  efler 
deeeaee  qfA,  or  B,,  to  pay  the  diMende  to  the  aurvivorfor  !(/» /  and  qfter  the  deeeaee  qf  tha 
vivor,  upon  truttfor  the  children  qfthe  marriage  equally,  to  ve$t  m  ike  eotu  at  tweniy-one,  and 
Ike  daugktere  at  twenty-one,  or  on  marriage.  By  ike  aettlement,  power  wae  given  to  the  trueteee, 
my  time  or  timee  after  the  deeeaee  qfike  eurtwor  qfA,  and  B.,  or  in  the  lifetime  ofihem,  or  qf 
turvivor  of  tkem,  witk  tkeir,  kie,  or  ker  eoneeni  in  unriiing,  to  raiee  any  pari  or  parte,  not 
tiding  a  moiety,  qfike  expectant  portion  orportione  qf  any  child  or  children  qfike  marriage^ 
kit,  ker,  or  tkeir preferment  or  advancement.  A,  died,  leaving  B»i  kie  widow,  and  eeven  it^ant 
iren,  B,  qflerwarde  married  C,  but  no  settlement  wae  made  upon  the  marriage,  C.  and  B,, 
valuable  eoneideraiion,  aeeigned  B.'e  life  intereet  to  D,  Held,  that,  notwitketanding  euek 
gnment,  tke  power  qf  eoneeni  to  an  advancement  qf  the  ekildren  out  qf  ike  fund  migkt  ka 
Huall  y  exercised  by  B,,  and  tkat  tke  trueteee  were  authorized  to  give  fffect  to  euck  content. 

1820,  OH  the  marriage  of  Mr.  and  Mrs.  Finlayson,  a  sum  of  I^IBIL  6s.  5d. 
Consols,  the  property  of  the  wife,  was,  by  indenture  dated  the  28rd  of 
nnber,  assigned  to  trustees,  upon  trust,  K)r  the  separate  use  of  the  wife 
ig  the  joint  lives  of  the  husband  and  wife ;'  and  after  the  death  of  either, 
trust  for  the  survivor  for  life ;  and  after  the  death  of  the  survivor,  upon 
for  the  children  of  the  marriage  equally,  the  shares  to  vest  in  the  sons 
leir  attaining  twenty-one,  and  m  the  daughters  on  their  attaining  twenty- 
or  marrying.  The  settlement  contained  a  power  for  the  trustees,  at  any 
or  times  after  the  decease  of  the  survivor  of  the  husband  and  wife,  or  in 
ifetime  of  the  husband  and  wife,  or  the  survivor  of  them,  with  their,  his,  or 
onsent  in  writing,  to  levy  and  raise  any  part  or  parts  (not  exceeding  one 
ty)  of  the  expectant  portion  or  portions  of  any  child  or  children  of  the 
lage,  notwithstanding  the  same  snould  not  then  have  become  vested  or 
ble,  and  apply  the  money  so  to  be  raised  for  the  preferment,  advancement, 
nefit  of  such  child  or  children.  Leslie  Finlayson,  the  husband,  died  on 
!5th  of  January,  1887,  leaving  his  widow  and  seven  children,  who  were 
ts,  surviving.  Shortly  after  the  death  of  L.  Finlayson,  his  widow  married 
iam  Mileham,  but  no  settlement  was  executed  upon  the  second  marriage, 
adenture,  dated  the  4th  of  April,  lbS7,  William  Mileham  and  his  wife, 
aluable  consideration,  assigned  the  life  interest  of  Mrs.  Mileham  in  the 
:  to  the  plaintiff,  and  notice  of  the  assignment  was  given  to  the  trustees. 
3  this  assignment  disputes  had  arisen,  and  the  points  which  were  discussed 
eported  in  4  Bea.  p.  26,  and  1  Y.  &  C.  C.  C.  p.  716.  The  assignment  was 
lished,  but  the  decree  was  stated  to  be  made  without  prejudice  to  any 
tion  as  to  the  power  of  advancement  before  mentioned.  A  deed-poll,  dated 
»th  of  January,  1845,  having  been  executed  by  Mrs.  Mileham,  to  enable 
trustees  to  raise  480/.  to  advance  four  of  her  children,  a  petition  was 
nted  by  the  four  children,  praying  that  the  trustees  might  be  airected  and 
»wered  to  raise  that  sum. 

lapter  and  Hanson,  for  the  petitioners. — Whatever  title  the  husband 
ired  by  his  marital  right  was  subject  to  all  the  incidents  and  liabilities  to 
1  the  trust  fund  was  liable.  One  of  those  incidents  was  the  liability  to  be 
ted  by  the  execution  of  this  power,  which  has  now  been  well  executed  by 
(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Barrriiter-at-law. 
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Mrs.  Mileham,  and  the  trustees  are  willing  to  complete  it.  The  purchaser 
from  the  husband  can  have  no  better  title  than  the  husband  himself  had.  The 
title  the  husband  acouired  (subject  to  tlie  power)  was  a  mere  right  of  suit 

I'ointlv  with  his  wife  from  time  to  time  after  the  periodical  {payments  should 
lave  become  due ;  he  acquired  no  property,  the  property  was  in  the  wife ;  he 
could  not  release  the  accruing  or  future  payments  of  the  annuity.  (Roper  on 
the  Law  of  Husband  and  Wife,  vol.  2,  p.  518 ;  Ramaeyy.  George,  1  M.  8e  Sel. 
176 ;  (a)  SHffe  v.  EverUU  1  Myl.  &  Cr.  37.)  (6)  This  title  by  marital  right 
was  sometimes  called  an  assignment  by  operation  of  law,  which  passed  the 
right  precisely  in  the  same  plight  and  condition  as  the  person  by  whose  means 
he  acquired  it  formerly  possessed  it  {Miiford  v.  MUf&rd,  9  Ves.  100.)  The 
husband^s  right  in  this  case  was  therefore  liable  to  be  defeated  by  an  exccntion 
of  the  power.  {Bayley  v.  Warburifm,  ^  Comyn,  495 ;  Ray  v.  Pung^  B  B. 
fc  Aid.  561 ;  Doe  v.  Jones,  10  B.  &  C.  459 ;  and  Laweon'ecttas.)  In  TWmeiat 
V.  Trippe  (8  Sim.  800),  it  was  held  that  dower  and  the  lien  cm  account  of  a 
judgment  which  had  attached  on  a  person^s  estate  would  be  defeated  l^  his 
executing  a  power  of  appointment,  because  dower  and  the  lien  on  acoouBt  of  a 
judgment  were  titles  by  act  and  operation  of  taw.  Jones  v.  Winwood  (8  Mees. 
&  W.  658 ;  10  Sim.  160),  and  Hole  v.  EscoU  (S  Keen,  444;  4  Myl.  &  Cr.  187), 
are  not  inoonostent  with  this  distinction.  In  the  former  case,  the  poiper  was 
|;eneral,  and  such  powers  are,  by  the  Bankrupt  and  Insdvent  Acts,  vested 
in  the  assienees ;  and  in  the  latter  case,  where  the  power  was  to  iqppoint  ia  fiivour 
of  particuhr  objects,  the  distinction  between  acts  of  law  and  the  acta  of  dtt 
party  was  preserved,  the  case  being  valid  as  an  exception,  cm  the  ground  of  the 
construction  favourable  to  creditors  which  is  put  on  the  Bankrupt  and  Inadvent 
Acts,  and  therefore  the  vesting  of  the  bankrupt's  estate  in  his  aasignees  was 
deemed  equivalent  to  a  conveyance.  (2  Keen,  465.)  These  principbi  distia- 
guiah  Noel  v.  Lord  i9en%  (M'LeL  &  Younge,  802)  firom  the  present  caaa  It 
cannot  be  contended  that  a  married  woman  is  unable  to  execute  a  power  ghraa 
to  her  before  her  marriage,  though  the  power  does  not  exjHvsdy  say  it  ia  to  he 
executed  by  her,  whether  covert  or  sole,  or  whethw  und^  her  present  or  any 
future  coverture.  (1  Sug.  Powers,  105;  Bamet  v.  Jlfsnn,  1  Yea.  157; 
Bayley  v.  Warburiim,  2  Com.  494.)  The  purchaser  from  the  huaband,aDd 
those  claiming  under  the  purchaser,  have  no  better  title  than  the  hiuiband} 
{Homsby  v.  Zee,  2  Madd.  16;  Purdew  v.  Jackson,  1  Russ.  70;  Honngrtl 
Morion,  8  Russ.  65;  HuMiings  v.  Smiih,  9  Sim.  187;  Elwm  v.  FFtlfionf, 
21  Law  Journal,  Rep.  Ch.  440 ;  Askby  v.  Askby,  8  Jurist,  1159.)  ip)  It  is  mil 
necessary,  for  the  purposes  of  this  petition,  to  controvert  ElUoH  v^  CordtU 
(5  Madd.  149);  Stanton  v.  UaU\%  Rusa.  &  Myl.  175.) 

Russell  and  Stinion,  for  the  assi^^nees  of  Whitmarsh,  the  purcliaaer,  and  for 
persons  claiming  under  him.— This  petition  is  improperly  presented  in  this 
suit,  which  was  instituted  by  the  purchaser  of  the  life  interest  from  ths 
husband,  to  have  elBPect  fi;iven  to  his  security,  and  not  to  administer  the  fuad 
generally.  It  cannot,  therefore,  be  made  avulaUe  to  charge  the  capital,  as  is 
sought  by  this  petition  to  be  done.  There  has  been  in  fact  no  execution  of  the 
power ;  Mrs.  Mileham  has  consented  to  the  execution,  but  the  truateea  hate 
not  executed,  and  they  say  they  will  not  execute,  unless  authorised  by  the 

(o)  Ramsey  v.  Oeorge,  8th  Febmarr,  1813.  Lord  (6)  SHffe  ▼.  Everiit.  Nor.  37*  1835,  and  Janir 
EUcBboroagh.— Where  m  debt  wai  dve  to  a  wife     23,  1836.  Sir  C.  C.  Pepfi,  M.  R.— It  ifffri  thit 


dum  tola,  the  law  doea  not  coaaider  it  the  hutbaiid'i  a  huaband  and  wife  cannot  effectnaUy  diapoae  of  tbe 

abiolately,  but  only  potentially  ao,  provided  he  re-  life  interest  in  a  Aind  not  settled  to  her  aepartte  aie, 

dmoe  it  into  poaaession  during  the  corerture;  and,  beyond  the  daration  of  the  oovertme. 

therefore,  to  sustain  a  commission  of  bankruptcy  (c)  See  on/e,  voL  i.  p.  304* 
upon  such  a  debt,  the  wife  must  be  petitioning  cre- 
ditor jointly  with  her  hnsbaad. 
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Court.  Now  the  power  to  consent  to  the  execution  of  this  power  was  released 
fay  Mrs.  Mileham^s  marriage  {Badham  v.  Mee^  7  Bing.  o96),  (a)  and  the 
marriage  was  also  an  assignment  by  Mrs.  Mileham  of  lier  life  interest  to  her 
husband  for  valuable  consideration.  The  decision  in  Noel  v.  Lord  Henley 
must  govern  this  case.  Besides,  this  appointment  is  of  a  larger  sum  than  is 
authonzed  by  the  power,  if  now  exerciseable.  There  was  no  authority  to 
appcMnt  a  sum  of  cash,  but  only  a  share  of  the  portion  of  the  stock,  to  which 
any  child  might  be  presumptively  entitled. 

The  Vics-CHAXCKLLoa.-»I   understand  that  in  this  case  no  instrument 

whatever  was  executed  by  Mrs.  Mileham  between  the  marriaee  settlement  upon 

her  first  marriage  and  her  second  marriage,  and  as  under  her  first  marriage 

ffttlement  she  would  not  take  her  life  interest  after  her  first  husband's  death 

far  her  separate  use,  nothing  occurred  to  make  it  an  interest  for  her  separate 

ase.    When  she  married,  therefore,  it  was  liable  to  all  the  incidents  to  wnich  a 

life  interest  in  personalty  is  Uable,  which  belongs  to  a  woman,  not  for  her 

Mparate  use,  wno  marries  without  a  settlement ;  but  as  this  life  interest  was 

doived   under  a  particular  instrument,  it  was  of  course  liable  to  all  those 

fnmsions  contained  in  that  instrument  to  which  properly  it  could  be  considered 

nahle.    Now,  what  would  have  been  the  efiect  upon  the  execution  of  this 

power  if  Mrs.  Mileham,  when  a  widow,  had  sold  or  encumbo^  her  life 

interest,  I  desire  particularly  to  be  understood  as  not  giving  any  opinion 

whatever,  or  any  intimation  of  opinion.     In  point  of  fact,  the  sale  was  made  by 

her  second  husband  and  herself,  so  far  as  she  could  join  in  the  act  after  her 

marriage.     The  first  question  then  is,  whether,  if  tliis  sale  had  not  been  made, 

and  the  second  husband  and  herself  had  done  no  act,  she  could  have  exercised 

this  power ;  that  is,  whether  she  could  have  effectually  consented  to  the  trustees 

acting  under  the  advancement  clause  without  or  against  the  consent  of  her 

second  husband  ?  I  am  of  opinion  that  she  could,  and  that  this  power  of  giving 

ooosent  was  a  power  with  which  marriage  did  not  interfere,   and  that  she 

remained  immediatelv  after  the  second  marriage  at  full  liberty  (however  it 

might  prejudice  that  life  interest  to  which  her  husband  was  entitled,  or  partly 

entitled  at  least,  in  her  right),  effectually  to  exercise  that  power  of  consent,  and 

the  trustees  were  authorized  to  give  effect  to  that  consent  without  and  against 

the  consent  of  the  husband.     If  that  be  so,  the  next  question  is,  whether  a  sale 

VjT  the  husband  of  the  life  interest  could  make  any  difference  ?  I  am  of  opinion 

that  it  could  not,  and  that  a  purchaser  from  him  could  not  stand  in  a  better 

■toation  than  lie  would  have  done  if  that  sale  had  not  been  made.     The  next 

onestion  is,  whether  her  concurrence  in  that  instrument  made  any  difference  ? 

Generally  speaking,  a  married  woman  cannot  execute  a  deed ;  she  can  do  no 

act  of  this  description  except  in  respect  of  an  estate  settled  to  her  separate  use, 

nr  in  the  exercise  of  a  power  ^ven  to  her.     Separate  use  here  is  out  of  the 

<tuestion ;  there  is  no  such  thing.    A  power  has  been  ffiven  to  her,  but  the 

oditence  of  a  power  only  enables  her  to  do  an  act  under  tne  power  conformable 

to  the  power;  it  does  not  enable  her  to  deal  with  the  subject  of  the  power  in 

viy  manner  not  in  conformity  with  the  power.    Dealing  witti  the  subject  of  the 

power  in  a  manner  not  conformable  with  the  power,  she  deals  with  all  the 

disabilities  and  all  the  considerations  which  belong  to  the  act  of  a  married 

^oman,  and  as  this  sale  to  Mr.  Whitmarsh  was  an  act  not  under  the  power, 

sod  not  in  conformity  with  the  power,  I  am  of  opinion  that  the  act  is  in  no 

"eofle  to  be  considered  her  act,  and  is  a  mere  nullity ;  the  sale,  therefore,  leaves 

(•)  BaAmn  t.  Mee,  Jane  SUi,  1S31.  CommoB  upon  hit  mvriage)  to  appoint  the  property  among 
^K>|.  SirN.C.Tindal,  CJ.^Tbepowerof  ahot-  hia  childrco  wai  held  to  be  eztinguUhed  by  his 
^  (who  took  a  life  eaUte  in  property,  aettled     b«ikr«ptey. 
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her  ridits  unaffected,  and  I  am  of  opinion  that  her  consent  is  as  effectual  as  it 
would  have  been  if  she  had  never  married,  and  if  no  sale  had  been  made.  .  As 
the  matter,  stands,  however,  it  may  be  difficult  now  to  give  practical  effect  to 
that  opinion*in.  the  first  place,  and  in  a  suit  in  which  the  only  plaintiff  is  the 

Surchaser  of  a  life  interest.  I  am  of  opinion,  however,  that  it  is  not  to 
epend  upon  his  option  merely,  whether  such  a  suit  shall  or  shall  not  be 
confined  in  its  operation  to  the  administration  of  the  trust  as  far  as  it  regards 
the  life  interest.  The  decree  hitherto  made  has  been  confined  to  his  life  interest^ 
but  the  decree  is  not  exhausted,  for  there  is  a  specific  provision  in  .the  decree 
that  the  hearing  of  the  cause  in  all  other  respects  shall  stand  over,  with  liberty 
for  all  parties  to  apply.  It  will  be  therefore  a  legitimate  course  that  this  cause 
should  now  be  set  down  to  be  further  heard ;  it  will  be  a  legitimate  course, 
against  the  consent  of  the  plaintiff  and  with  the  consent  of  the  defendant,*  to 
administer  the  trusts  generally ;  and  in  administering  the  trusts  generally,  it 
will  be  the  duty  of  the  Court,  if  it  shall  find  a.  consent  by  Mrs.  Mildriiim 
regularly  .^ven,  upon  which  the  trustees  consider  it  consistent  with  their  duty 
to  act,  to  give  effect  to  that  consent,  and  to  that  willingness  of  the  trustees  to  db 
an  act  consequent  upon  that  consent.  That,  however,  cannot  be  done  without 
a  judicial. ascertainment  of  the  number  of  children  and  of  the  persons  entitled 
to  participate.  With  this  expression  of  my  opinion,  therefore,  let  the  petition 
stand  over  to  a  day  to  be  named,  and  upon  that  day  let  the  cause  stana  in  the 
paper  to  6e  further  heard  upon  the  subject  of  the  decree  reserved,  with  liberty 
at  that  time  to  produce  an  affidavit  as  to  the  number  and  ages  of  tiie 
children. 

) 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

April  21  and  22,  1846. 
De  Beauvoib  v.  De  Beau  voir,  (a) 

Will — Cotutruclion — Derignaiio  pertona — **  To  my  own  right  keirtfor  «v«r,"  in  rrfirmwe  to  red 

and  personal  property. 

P.  B.  by  hit  will  gave  hie  Jreehold,  copyhold,  and  leasehold  estates,  and  all  his  estates  in  ike/mnii 
of  England,  to  E.  B,for  l\fe  s  remainder  to  the  first  and  other  sons  of  the  said  E.  B,  severalty  ani 
successively  in  tail  male ;  remainder  in  like  manner  to  C.  B.  in  strict  settlement  in  tail  meU; 
remainder  also  to  R,  B,  in  strict  settlement  in  tail  male  ;  and  for  default  of  such  issue,  the  testatw 
gave  and  devised  the  same  to  his  own  right  heirs  for  ever.  The  testator  also  gave  to  his  truttttt 
and  executors  a  power,  with  the  consent  of  the  person  in  possession,  to  lay  out  and  invest  ike  rtn'ibtf 
and  surplus  of  his  said  personal  estate  in  the  purchase  of  freehold  messuages,  8fC,  in  England;  to 
settle  the  same,  when  purchased,  to  the  same  uses  as  the  other  estates  so  settled  as  qforesaid,  B.B. 
and  C.  B.  both  died  in  the  lifetime  of  the  testator  without  issue ;  but  R,B,,  the  devisee fbr  l^aod 
the  testator*s  heir^at'law,  survived  him.  Upon  a  bill  filed  by  the  representatives  qf  the  teetator't 
sole  next  pf  kin,  praying  to  be  entitled  to  all  the  personal  proper tg  which  belonged  to  the  testator 
at  his  death : — Held,  that  the  testator*s  heir-at'law,  and  not  his  next  of  kin,  was  entitled  to  the 
personal  property  under  the  bequest  **  to  my  own  right  heirs  for  ever,*' 

THE  Rev.  Peter  Beauvoir,  of  Downham  Hall,  in  the  county  of  Essex,  being 
seised  in  fee-simple  of  large  estates,  and  also  possessed  of  leasehold  and 
copyhold  estates,  and  a  considerable  amount  of  money  in  the  funds,  by  his  will, 
bearing  date  27th  July,  1800,  after  directing  as  therein  mentioned,  gave  and 
devised  ^^  all  his  estates  in  the  funds  in  England,  and  all  his  said  manors  or 

(v)  Reported  by  G.  Goldsmith,  Esq.,  Barrister' at-Uw. 
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reputed  manors,  messuages,  lands,  tenements,  tithes,  rents,  hereditaments,  and 
premises,  both  freehold,  leasehold,  and  copyhold,  and  of  what  other  kind  and 
natiire  soever,  and  wheresoever  situate  in  the  kingdom  of  Great  Britain,  and 
whereof  he  had  power  to  dispose,  and  all  his  estate,  right,'  title,  and  interest 
therein,  in  possession,  reversion,  or  otherwise  howsoever,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  unto  Edward  Benyon,  in  his  said 
will  described,  since  deceased,  and  his  assigns,  for  his  life«  without  impeach- 
ment of  waste ;  with  remainder  to  the  defendant,  Richard  Benyon  de  Beauvoir, 
in  the  will  called  Richard  Benyon,  and  Martin  Whish,  and  their  heirs,  during 
the  life  of  the  said  Edward  Benyon,  upon  trust,  to  preserve  the  contingent 
remainders  in  the  usual  manner,  with  remainder  to  the  first  and  other  sons  of 
the  body  of  the  said  Edward  Benyon,  lawfully  to  be  begotten,  severally  and 
successively,  one  after  another,  in  order  and  course  as  they  should  be  in  priority 
of  birth  and  seniority  of  age  in  tail  male;  and  for  default  of  such  issue,  the 
said'  testator  gave  and  devised  the  same  unto  Charles  Benyon,  in  the  said 
will  described,  but  since  deceased,  and  the  first  and  other  sons  of  the  said 
Charles  Benyon,  under  the  same  limitations  as  those  thereinbefore  mentioned 
to  have  been  made  for  the  benefit  of  the  said  Edward '  Benyon  and  his 
first  and  other  sons;  and  for  default  of  such  issue,  the  said  testator  gave 
and  devised  the  same  to  the  said  defendant,  Richard  Benyon  de  Beauvoir, 
and  the  first  and  other  sons  of  the  said  defendant,  R.  B.  de  Beauvoir^  in  the 
said  will  called  Richard  Benyon,  under  the  same  limitations  as ,  hereinbefore 
mentioned  to  have  been  made  for  the  benefit  of  the  said  Edward  and  'Charles 
Benyon,  and  their  first  and  other  sons  respectively  ;  and  for  default  of  such 
issue,  the  said  testator  gave  and  devised  the  same  to  his  own  right  heiraforwery 

The  testator  also,  by  his  will,  provided  that  it  should  be  lawful  iTor  the 
several  persons,  when  and  as  they  should  respectively  become  tenants  in 'posses- 
sion of  tne  said  manors,  messuages,  lands,  tenements,  tithes,  rents,  hereditaments, 
and  premises  to  them  respectively  limited  as  aforesaid,  to  demise  all,  or  ^ny  part 
or  parts  thereof,  whereof  they  respectively  should  be  actually  in  possession  by 
virtue  of  the  limitations  in  that  his  will,  for  the  number  of  years,  and  iiitlie  man- 
ner and  upon  the  terms  and  conditions  mentioned  and  provided  by'  his'said  will. 
He  also  gave  to  the  said  Edward  Benyon  all' his  diamonds,  plate,  cabinet  of 
shells,  ivory  tankard,  pictures,  bust,  drawing-books,  and  all  other  his  curiosities, 
and  all  his  household  furniture. 

The  testator  appointed  the  defendant,  Richard  B.  de  Beauvoir,  and  the  said 
Martin  Whish,  executors  of  his  will ;  and  for  their  pains  and  trouble  therein, 
he  eave  to  the  said  Richard  B.  de  Beauvoir  and  the  said  Martin  Whish  1,000/. 
each. .  The  testator  moreover  gave  a  power  to  his  said  trustees,  "with  the 
consent  of  the  person  who  might  be  in  possession,  and  entitled  to  the  profits 
thereof,  to  lay  out  and  invest  the  residue  and  surplus  of  his  said  personal  estate 
in  the  purchase  or  purchases  of  freehold  messuages,  lands,  tenements,  and 
hereditaments  within  that  part  of  Great  Britain  called  England,  and  to  settle 
and  convey  the  same,  when  purchased,  to,  for,  upon,  and  subject  to  such  and  so 
liiany  of  the  uses,  estates,  trusts,  powers,  provisoes,  and  limitations  thereinbefore 
limited,  created,  and  declared  of  and  concerning  his  said  manors  or  reputed 
manors,  messuages,  lands,  tenements,  rents,  hereditaments,  and  premises  devised 
by  that  his  will,  as  should  be  then  subsisting,  or  capable  of  taking  effect,  aiid 
to  and  for  no  other  estate,  use,  trust,  br  purpose  whatsoever." 

The  testator  also  made  two  codicils  to  his  will,  but  without  affecting  in  any 
manner  the  before-mentioned  limitations  therein  contained. 

The  testator  died  in  September,  1821,  leaving  Mary  M*Dougall,  afterwards 
wife  of  the  plainti£P,  his  sole  next  of  kin,  and  tne  defendant,  Richard  Benyon 
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de  Beauvoir,  his  heir-at-law,  him  surviving.  Edward  Benyon  and  Charles  Ben- 
yon  both  died  in  the  lifetime  of  the  testator,  without  issue,  and  thereupon  the 
defendant  became  first  tenant  for  life  under  the  will,  and  never  had  any  son. 

On  the  Snd  of  November,  1821,  the  defendants,  R.  B.  de  Beauvoir  and  Martin 
Whish,  proved  the  said  wUl  and  codicils  in  the  proper  Ecclesiastical  Court,  and 
took  upon  themselves  the  execution  thereof. 

The  testator'^s  personal  estate  and  effects  consisted,  among  other  thin^  of 
divers  leasehold  estates,  besides  those  mentioned  in  his  will ;  of  100,00021  m  the 
Three  pr  Cent.  Consols,  and  of  100,000/.  Three  per  Cent.  Reduced  Bank 
Annuities,  and  of  120,000i  Navy  Five  per  Cent,  stock,  and  of  185,000i:  Four 
per  Cent.  Consols,  and  of  95,000/.  stock  of  the  Bank  of  England,  and  of  495/ 
stock  of  the  Hudson's  Bay  Company,  and  of  10,000/.  secur^  by  covenant  and 
deposit  of  deeds  relating  to  certain  estates  in  the  county  of  Middlesex,  and  of 
Exchequer  Bills  for  the  sum  of  3,000/.  or  thereabouts,  and  of  a  cash  balance 
at  his  banker's  of  S8,660/.  12s.  3d.,  and  of  some  arrears  of  rents  and  tithes,  and 
of  jewels,  plate,  furniture,  and  of  other  property  of  various  kinds,  of  the  value  of 
1,472/.  6s. 

By  reason  of  the  death  of  the  said  Edward  Benyon,  as  above  stated,  the  said 
bequest  of  all  the  testator'^s  diamonds,  plate,  cabinet  of  shells,  ivory  tankard, 
&c.,  in  favour  of  him,  the  said  E.  Benyon,  became  lapsed. 

Upon  the  testator^s  decease,  the  defendant,  as  such  first  tenant  under  the  will, 
entered  into  the  possession  and  receipt  of  the  whole  of  the  income  of  the  said 
testator^s  said  real  and  personal  estate,  and  has  ever  since  (with  the  exception 
hereinafter  mentioned)  been  in  the  receipt  of  the  said  income,  and  claimed  to 
be  entitled  to  otf  the  testator^s  personal  estate,  and  not  only  his  property  m 
the  funds  of  England ;  whilst,  on  the  other  hand,  the  said  Mary  M^l!>ougalI, 
as  \\\e  testator's  sole  next  of  kin,  claimed  the  whole  of  the  testator*s  personal 
estate,  except  that  his  said  stock  in  the  funds  of  England,  to  the  dividends 
whereof  the  said  defendant  was  entitled  for  his  life  as  such  first  tenant  for  li& 
under  the  will. 

For  the  purpose  of  asserting  her  aforesaid  claim  to  the  personal  propertv 
other  than  the  said  property  in  the  funds  of  England,  the  said  Mary  M'Dougall, 
then  a  widow,  in  March,  182S,  exhibited  her  bill  in  court  wapia&t  the  said 
defendant  and  Martin  Whish,  as  defendants,  stating  to  the  efl&:t  hereinbefoie 
stated,  and  charging  that,  as  such  next  of  kin  of  the  testator,  she  was,  as  she  was 
advised,  entitled  to  all  such  parts  of  the  testator^s  personal  estate  and  effects  as 
were  not  disposed  of  by  his  said  will  and  codicils ;  and  that  the  said  defendant^ 
the  executors,  ought  to  transfer,  assign,  and  pay  to  her,  as  such  sole  next  of  kin,  all 
the  said  testator's  said  Bank  Stock  and  stock  in  the  said  Hudson's  Bay  Company, 
and  all  other  his  stock  and  personal  estate  whatever,  except  his  said  Three  per 
Cent.  Consols,  and  his  Three  per  Cent.  Reduced  Annuities,  and  his  said  Navy 
Five  per  Cents,  and  Four  per  Cent.  Consols ;  and  by  the  said  bill  it  was  chargea,. 
that  no  part  of  his  said  personal  estate  and  efiects,  except  the  said  several 
sums  of  government  stocks  or  funds,  was  in  any  manner  disposed  of,  or  included 
in,  or  a£^ted  by  the  said  will  and  codicils ;  and  that  in  particular  the  said  tes* 
tator^s  Bank  Stock  and  stock  in  the  said  Hudson's  Bay  Company  were  not  in 
any  way  included  in  or  affected  by  the  said  bequest  of  the  said  testator'^s  estate 
of  the  funds  in  England ;  and  the  said  bill  prayed  that  an  account  might  he 
taken  of  the  personal  estate  and  effects  of  ttie  testator,  and  of  the  uineral 
expenses,  debts,  and  legacies,  and  that  the  same  might  be  directed  to  be  paid  in 
the  first  place  out  of  the  stock  which  belonged  to  the  said  testator  in  the  Three 
per  Cent.  Consols,  at  the  time  of  his  death,  so  far  as  the  same  would  extend;  and 
if  the  same  should  be  insufficient  for  that  purpose,  then,  that  the  residue  «f  th 
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testator^s  personal  estate  might  be  applied  in  a  doe  ooune  of  administration,  and 
that  it  m^t  be  declared  that  the  said  Bank  Stock  and  stock  in  the  Hndson^s 
Bay  Company,  which  belonged  to  the  said  testator  at  the  time  of  his  death, 
and  all  otner  his  personal  estate  except  the  stock  which  belcmged  to  him  at  the 
time  of  his  decease  in  the  Three  per  Cent.  Reduced  Bank  Annuities,  Nav^  Five 
per  Cents,  and  Four  per  Cent.  Consols,  were  not  disposed  of  by  the  said  will  and 
codicils  of  the  said  testator ;  and  that  the  said  Mary  M^Dougall,  as  sole  next 
of  kin  of  the  said  testator  living  at  the  time  of  his  decease,  might  be  declared  to 
be  entitled  thereto,  and  that  the  same  might  be  transferred,  assigned,  and  paid 
to  her  account 

Before  the  defendants  to  the  said  last-mentioned  bill  had  put  in  their  answer, 
or  any  further  proceedings  were  had  in  the  suit,  certain  articles  of  agreement^ 
bearing  date  the  Srd  of  April,  18^  were  made  and  executed  between  and  by 
the  said  defendant  and  Mary  M^Dou^l,  whereby,  after  reciting  to  the  effect 
hereinbefore  stated,  and  that  the  said  Peter  Beauvoir  left  the  said  ddendant  hfs 
heir-at-law,  and  that  the  said  defendant  had  been  married  many  years,  and  had 
not  any  issue,  and  was  entitled  for  life,  with  remainder  to  nerself  in  fee  as 
to  the  real  estates^  and  absolutely  as  to  the  personal  estate,  in  the  event  of  Ins 
having  no  son,  to  the  propertj^  devised,  independently  of  the  freehold,  copy" 
hdd,  and  leasehold  estates  mentioned  in  and  specifically  devised  and  bequeathed 
by  his  said  will,  the  testator  was,  at  the  time  of  his  death,  possessed  of  the 
several  sums  of  stock,  &c.  hereinbefore  mentioned,  and  that  doubts  had  arisen 
upon  the  will  of  the  said  Peter  Beauvoir,  deceased,  whether  the  whole,  or  any, 
and  what  parts  of  the  said  testator^s  personal  estate  (except  his  leasehold 
estates,  the  said  Three  per  Cent.  Consols,  Three  per  Cent.  Reduced  Annuities, 
Four  j)er  Cent  Consols,  Navy  Five  per  Cent.  Annuities),  passed  by  the  said  testa- 
tor^a  will,  and  also  as  to  the  fund  or  funds  from  which  the  legacies  given  by  the  said 
testator's  will  and  codicils  and  his  debts  ought  to  be  paid,  in  case  the  whole  of 
his  personal  estate  did  not  pass  by  his  said  will;  and  that  the  said  Mary 
M'Uougall,  claiming  to  be  sole  next  of  kin  c^  the  said  testator,  did,  on  the  8th 
of  March  then  last  past,  file  her  bill  in  this  court  against  the  said  defendant 
hereto,  by  his  then  name  of  Richard  Peter  Whish  Benyon,  and  Martin  Whish, 
the  executors  of  the  will  of  the  said  testator,  stating  to  the  effect  aforesaid,  and 
also,  among  other  things,  that  she  was  the  c«ly  first  cousin  of  the  said  testator 
alive  at  the  time  of  his  decease,  and  therefore  his  sole  next  of  kin,  and  claiming 
to  be  entitled  to  all  such  parts  of  the  said  testator*s  personal  estate  and  eflEbcts 
as  were  not  disposed  of  by  his  said  will  and  codicils ;  and  farther  recitine,  that 
the  said  Mary  M^Dougall,  considering  the  doubts  and  difficulties  whidi  had 
arisen  as  to  tne  true  construction  of  the  said  will,  had  proposed  to  the  said 
defendant  to  relinquish  her  said  claim,  as  next  of  kin  of  the  said  Peter  Beauvoir, 
deceased,  to  the  said  95,00(M.  Bank  Stock  and  the  said  495/.  stock  in  the  Hud- 
aon'*s  Bay  Company,  and  of  all  other  the  stocks  and  funds,  personal  estates.  Sec. 
<^  the  said  testator,  whatsoever  and  wheresoever,  unto  the  said  defendant  hereto 
and  Martin  Whish,  upon  the  trusts  declared  by  the  said  will  concerning  the 
testator^s  leasehold  estates  and  property  in  the  funds  of  England,  and  to  enter 
into  such  covenants  as  were  thereinafter  contained  in  respect  thereof,  upon  the 
aaid  defendant  agreeing  to  enter  into  such  covenants  as  were  thereinafter  con- 
tained on  his  part  for  tne  payment  to  the  said  Mary  M^Dougall  of  the  sum  of 
1,000/.  immediately  after  the  execution  of  those  presents,  for  her  own  use  and 
benefit  absolutely,  and  for  securing,  in  case  and  when  so  soon  as  she  should 
prove,  in  manner  thereinafter  mentioned,  that  she  was  such  only  next  of  kin  as 
aforesaid  of  the  said  Peter  Beauvoir,  deceased,  unto  the  said  Mary  M'Dougall 
and  her  assigns,  during  her  life,  a  clear  annuity  or  yearly  sum  of  9>000/.9  to 


IM  REAL  PROPEBTY  AND  CONVEYANCING  CASES. 

commence  from  the  25th  day  of  March  then  last ;  to  which  proposal  the  atid 
defendant  had  consented,  it  thereby  witnessed,  that,  in  consideratioo  of  the 
premises,  he,  the  said  defendant,  by  his  then  name  of  Richard  Peter  Whiik 
Benyon,  thereby,  for  himself,  his .  heirs,  &c.,  covenanteil  with  the  said  Mary 
M^Dougall,  her  executors,  &c.,  that  he  the  said  defendant  would,  immediatdy 
after  the  execution  of  those  presents,  pay  into  the  proper  hands  of  the  saia 
Mary  M'Dougall  the  sum  of  1,000/.,  to  be  received  and  retained  by  ber,  her 
executors,  &c.,  for  her  and  their  own  absolute  use  and  benefit,  to  be  held  and 
taken  in  part  consideration  for  the  proposed  relinquishment  of  the  claim  and 
demand  of  the  said  Mary  M^Dougall,  as  the  only  next  of  kin  of  the  said  Peter 
Beauvoir,  deceased,  in  case  she  should  be  able  to  establish  the  fact  of  her  being 
such  sole  next  of  kin  in  manner  thereinafter  and  hereinafter  mentioned ;  and  in 
case  she  should  not  be  able  to  establish  such  fact,  then  in  such  case  to  be  held 
and  taken  as  by  way  of  an  absolute  gift  and.  donation  to  the  said  Maiy 
M^Dougall,  from  the  said  defendant ;  and  also,  that  in  case,  and  when  and  so 
soon  as  the  said  Mary  M^Dougall,  her  executors;  &c.,  should  prove,  in  a  suit 
to  be  instituted  by  her  or  them  in.  a  Court  of  Chancery  for  the  specific  per- 
formance of  that  agreement,  and  establish  .that  the  said  Mary  M^Dougall  was 
the  sole  next  of  kin  of  the  said  Peter  ^  Beauvoir,  deceased,  livmg  at  the  time  of 
his  death,  then,  and  in  such  case,  and  immediately  thereafter,  he,,  the  said 
defendant,  his  heirs,  &c.,  should  and  .would,  to  the  satisfaction  of  the  said  Maiy 
M^Dougall,  or  her  assigns,  either  appropriate  and  set  apart,  in  the  names  of 
four  trustees,  to  be  appointed  as  therein  mentioned,  so  much  capital  stock  of  the 
Governor  and  Company  of.  the  Bank,  of  England,  or  of  the  Parliamentary 
stocks  or  public  funas  of  Great  Britain,  as  by  the  dividends  and  annual  produce 
thereof  should  be  suificient  from  time  to  time  to  produce  the  clear  annual  sum 
of  9f000/.  of  lawful  money  of  Great  Britain,  payable  as  therein  mentioned ;  or 
otherwise  Should  and  would  purchase,  in  the  name  of  the  said  Mary  M^Dougall, 
an  annuity  or  clear  yearly  sum  of  9,000/.  secured  upon  government  funds,  and 
payabl^during  the  life  of  the  said  Mary  M^Dougall ;  and  that  the  said  defendant 
would,  when  the  said  Mary  M^Dougall  should  have  established  the  hct  of  her 
being  such  sole  next  of  kin  as  aforesaid,  well  and  truly  pay,  or  cause  to  be  paid, 
to  her,  her  executors,  &c.,  such  sum  of  money  as  should  be  equal  to  the  arreare 
of  the  said  annuity  of  9,000/.  from  the  said  €5th  day  of  March  up  to  the  time 
from  which'  the  said  annuity  would  be  provided  for  by  means  of  the  said  appro- 
priation or  purchase  thereinafter  and  hereinafter  mentioned  ;  and  also,  that  the 
defendant  would  in  that  event  pay  the  legal  costs  and  expenses  of  the  said  Mary 
M^Dougall  in  the  suit  then  already  instituted  by  her  as  aforesaid,  and  of  those 
presents,  and  of  the  suit  to  be  instituted  for  the  performance  of  the  agreement 
contained,  therein  and  making  out  her  pedigree  as  such  next  of  kin,  provided 
that  such,  costs  did  not  exceed  500L  It  was  also  further  witnessed,  that  in 
consideration  of  the  premises,  &c.,  and  the  covenants  thereinbefore  contained,  on 
the  part  of  the  said  aefendant,  the  said  Mary  M'Dougall  did  thereby,  for  herself, 
her  neirt,  &c.,  covenant  with  the  said  defendant,  his  executors,  &c.,  that  she  the 
said  Mary  M^Dougall,  her  executors,  &c.,  would  release  and  make  over  unto 
the  said  defendant  and  Martin  Whish,  their  executors,  &c,  upon  the  trusts 
declared  by  the  said  testator^s  will  concerning  his  leasehold  estates  and  property 
in  the  funds  of  Ensland^  all  the  right,  title,  interest,  claims,  and  demands  what- 
soever, if  any,  of  her,  the  said  Mary  M^Dougall,  as  such  next  of  kin  as  afore- 
said of  the  said  Peter  Beauvoir,  deceased,  out  of  the  said  Bank  Stock  and  the 
stock  in  the  Hudson^s  Bay  Company,  belonging  to  the  testator  at  the  time  of 
his  decease,  and  of  all. other,  the  stock,  funds,  personal  estate,  chattels,  and 
effects,  whatsoever  and  wberesover,  of  the  said  testator  at  the  time  of  his  decease^ 
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and  all  dividends  and  interest  thereof  respectively,  and  do  all  acts  necessary  for 
assigning  to  and  legally  vesting  in  the  said  defendant  and  Martin  Whish,  their 
executors,  &c.,  all  right,  daim,  &c.  of  her  the  said  Mary  M^Dougall,  and  for 
releasing  the  estate  of  the  said  Peter  Beau  voir,  deceased,  therefrom,  and  delivering 
to  the  said  defendant  all  the  documents  which  should  have  been  made  use  of 
by  her  or  them  in  proving  the  said  Mary  M^Dougall  to  be  such  next  of  kin  as 
aforesaid. 

That,  in  pursuance  of  the  said  agreement,  the  defendant  paid  to  the  said 
Mary  M'Dougall  the  said  sum  of  1,000/.  immediately  after  the  execution  of 
the  said  articles  of  agreement ;  and  that,  for  the  purpose  of  further  carrying  the 
said  agreement  into  effect,  the  said  Mary  M'Dougall,  who  was  then  a  widow;, 
exhibited  her  bill  against  the  said  defendant  and  Martin  Whish,  as  defendants 
thereto,  and  thereby  stating  to  the  effect  hereinbefore  stated,  it  was  charged 
that  the  defendant  refused  to  set  apart  and  appropriate  any  fund  for  the  pay- 
ment of  the  said  annuity  of  9,000/.,  or  otherwise  to  carry  out  the  said  agreement, 
until  she  should  have  established  in  manner  therein  provided  that  she  was 
the  sole  next  of  kin  of  the  said  Peter  Beauvoir,  deceased,  living  at  the  time  of 
bis  decease ;  and  by  such  last-mentioned  bill  it  was  prayed  that  it  might  6e 
declared  that  the  said  Mary  M*Dougall  was  the  sole  next  of  kin  of  the  said 
Peter  Beauvoir,  deceased,  who  was  living  at  the  time  of  his  death,  and  that  the 
said  defendant  might  be  decreed  specifically  to  perform  the  said  agreemei\t  of 
the  8rd  April,  18^,  and  to  set  apart  and  appropriate  a  sufficient  fund  for  the 

Cyment  of  the  said  annuity  of  9,000/.,  or  to  purchase,  in  the  name  of  the  said 
ary  M^Dougall,  an  annuity  to  that  amount  secured  upon  government  funds, 
payable  during  the  life  of  the  said  Mary  M^Dougall,  she  being  willing  and 
ready,  &c. 

The  said  last-mentioned  cause  being  at  issue,  it  was  heard  in  the  Rolls  Court 
on  the  29th  April,  1822,  when  it  was  referred  to  one  of  the  Masters  to  make 
the  usual  inquiries  as  to  the  next  of  kin  of  the  said  testator,  reserving  further 
directions  of  costs. 

The  Master,  by  his  report,  dated  10th  August,  1822,  certified  that  the  said 
Mary  M'Dougall  was  the  first  cousin  of  the  half  blood,  and  sole  next  of  kin  of 
the  said  testator,  Peter  Beauvoir,  living  at  the  time  of  his  decease. 

The  cause  came  on  to  be  heard  for  further  directions  on  the  said  Master^s 
report,  on  the  I9th  December,  1822,  when  the  Master  of  the  Rolls  decreed 
that  the  said  Mary  M^Dougall  was  entitled  to  a  specific  performance  of  the 
said  agreement  bearing  date  the  3rd  April,  1822;  and,  among  other  things, 
it  was  ordered,  that  in  case  the  defendants  should  make  such  appropriation  in 
manner  prescribed  by  tlie  said  agreement,  or  otherwise,  as  the  saia  parties  should 
agree  upon,  then  that  a  declaration  of  trust  should  be  executed  by  the  said 
Mary  M'Dougall  and  the  said  defendants,  and  the  trustees  in  whose  names  such 
stocks  should  be  invested,  of  the  stock  or  annuities  to  be  set  apart,  agreeably  to 
the  said  agreement ;  and  upon  the  said  appropriation  or  purchase  being  made, 
and  upon  payment  of  the  arrears  of  the  said  annuity  up  to  the  auarter-day  next 
preceding  the  time  of  such  appropriation  or  purchase  as  aforesaia,  it  was  ordered 
that  the  said  Marv  M^Dougall  should  release  and  assign  all  her  right  and  title 
under  the  said  will  of  the  said  Peter  Beauvoir,  the  testator,  or  otherwise,  as  his 
next  of  kin,  unto  the  said  defendants,  the  executors  of  the  said  Peter  Beauvoir, 
upon  the  trusts  declared  in  the  said  testator*s  will,  and  that  the  said  Mary 
M'Dougall  should  deliver  up  all  papers,  &c.,  as  were  in  her  custody  or  power, 
referred  to  in  the  said  articles  of  agreement 

In  obedience  to  the  last-mentioned  order,  the  said  defendant  and  the  said 
Martin  Whish,  as  the  executors  of  the  said  testator,  paid  to  the  said  Mary 
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M^Dougall  aU  tfrrears  of  the  said  annnitj  of  9«O0OZ.  up  to  the  Bih  dsy  of 
July,  18123,  and  transferred  into  the  names  of  four  trustees  named  for  that  pur* 
pose,  out  of-  the  assets  of  the  said  testator,  the  sums  of  llijBOOL  Old  Four  per 
Cent  Bank  Annuities,  100,0(KN:  Three  per  Cent.  Consols,  aiid87,50(NL  New 
Four  per  Cent.  Annuities,  the  income  whereof  iEtt  that  time  aoKNinted  to  9,0001. ; 
and  for  declaring  the  trusts  thereof,  a  deed-poll  was  executed  undar  tlw  hands 
and  seals  of  the  said  defendant*  hereto,  of  the  said  Martin  Whish,  and  the  said 
Mary  M^Dougall,  and  the  four  trustees,  bearing  date  the  Slst  day  of  August, 
182S,  and  thereby  it  was  declared  that  add  four  trustees  should  stand  ] 
of  the  said  several  sums  of  stock  and  annuities  so  transferred  into  theiri 


aforesaid,  upon  trust,  during  the  life  ot  the  said  Mary  M'Dougall,  to  pay  to 
her  and  her  assigns,  or  otherwise  to  permit  them  to  receive,  the  dividends  and 
annual  produce  thereof,  for  her  and  their  own  use  and  benefit;  and  afker  her 
decease,  to  transfer  the  same  several  sums  of  stock,  and  the  interest  aocruing 
thereon  subsequent  to  the  death  of  the  said  Mary  M^Dougall,  into  the  names 
of  the  said  defendant  and  the  said  Martin  Whisn,  or  the  survivor  of  them,  or 
other  the  th^i  legal  personal  representatives  or  representative  of  the  said 
testator,  Peter  Beauvoir,  deceased,  to  the  intent  that  tne  same  Bank  Annuities 
might  be  by  them,  or  him,  applied  upon  the  trusts  and  purposes  to  which  the 
same  should  be  subject  and  applicable  under  the  will  of  the  said  testator. 

The  present  bill  charged  that  it  was  the  true  intent  of  the  parties  to  the  sail 
agreement,  that  the  said  annuity  of  9,0002.  should  be  payable  up  to  the  day  of 
the  decease  of  the  said  Mary  M*DougriI,  and  that  provision  sneuUlie  made 
for  the  payment  of  a  proportional  part  of  such  annuity,  during  the  intervd 
between  the  day  of  her  decease  and  the  last  preceding  day  of  quarterly  pay- 
ment of  the  saia  annuity ;  but  that  by  an  oversight  and  common  mistake  of  aD 
parties,  no  such  provision  was  made  by  the  said  deed  of  the  81st  August,  180. 

In  further  pursuance  of  the  said  deoree,  the  said  defendant  hereto,  and  Marthi 
Whish,  as  executors  of  the  said  testator,  and  out  a[  his  aissets,  pakl  to  the  ssid 
Mary  M^Dou^dl  the  sum  of  500/.  in  full,  for  her  said  costs,  cfaaives,  and  ex- 
penses, as  mentioned  in  the  decree^  and  the  said  Mary  M'Dougall  denveted  up  to 
them,  as  such  executors,  all  the  deeds  and  writings  in  her  custody  or  power,  rott- 
ing to  her  title,  as  such  next  of  Idn  of  the  said  testator.  And  in  nnrther  pursuance 
of  the  said  decree,  an  indenture  of  assignment  and  release,  bearing  date  the  same 
jilst  day  of  Aueust,  18SS,  was  made  and  executed  between  the  said  Maiy 
M^Dougall,  of  the  one  jpart,  and  the  said  defendant,  therein  called  BUchard 
Benyon  de  Beauvoir,  and  Martin  Whish,  as  such  executors  as  aforesaid^  of  the 
other  part ;  and  thereby,  for  the  considerations  therein  mentioned,  she  the  said 
Mary  M*Dougall  released  unto  the  said  defendant  and  Martin  WKisbi8i 
such  executors  as  aforesaid,  and  to  their  executors,  &c.,  the  said  several  befbre- 
mentioned  stock  and  annuities,  and  all  other  the  stocks  and  funds,  goods, 
diattels,  and  personal  estate  and  effects,  of  every  kind  and  description  what- 
soever, of  or  to  which  the  said  testator,  Peter  Beauvoir,  was  posseased  or 
interested  in  at  the  time  of  his  decease,  in  or  to  which  the  said  Mary 
M^Dougall  had  any  interest,  right,  or  titl^,  as  such  next  of  kin  of  the  said 
testator,  as  thereinbefore  mentioned,  unto  and  by  the  said  defendant  and 
Martin  Whish,  their  executors,  &c,  from  thenceforth,  as  fully  and  eflectually, 
to  all  intents  and  purposes,  as  she  the  said  Mary  M'DougaU  could  or  imgnt 
assign,  release,  or  otherwite  assure  the  same,  witn  full  power  to  them,  or  the 
survivor  of  them,  to  sue  for  and  recover  the  same  and  every  part  thereof,  to  be 
held  by  them,  their  executors,  &c.,  upon  such  and  the  same,  or  the  like  trusti, 
&c.,  as  in  and  by  the  said  thereinbefore  stated  will  of  the  said  Peter 
Beauvoir,  deceased,  are  expressed,  dedared,  and  contained,  of  and  concemii^ 
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hia,  the  said  testator''8»  leasehold  estates ;  and  his  estates  in  the  funds  of  England^ 
thereby  respectively  given  and  bequeathed;  and  the  rents  and  profits, 
dividends  and  income  thereof,  or  such  and  so  many  of  the  same  trusts  and 
purposes  as  were  then  subsisting  or  capable  of  taking  effect. 

The  present  bill  also  stated,  among  other  things,  that  the  said  Mary 
M*Dou«ll  was  under  the  impression  that,  in  making  such  arrangement  as  to 
the  said  annuity  of  O^OOO^.,  tier  interests  had  been  betrayed  by  the  parties  who 
acted  on  her  behalf,  on  making  the  same,  and  that  the  said  annuity  of  9)0001. 
was  a  very  inadequate  consideration  for  the  portion  of  the  said  testator^s 
personal  estate  which  did  not  pass  by  his  will,  and  to  which  she,  but  for  such 
compromise,  would  have  been  entitled  as  the  said  testator^s  sole  next  of  kin. 

The  plaintiff,  in  the  year  1825,  intermarried  with  Maij  M^Dougall,  and  by 
her  will,  dated  SSrd  July,  1827,  she  gave,  devised,  appomted,  and  bequeathed 
all  her  interest  which  she  took  under  the  will  of  the  testator,  Peter  Beauvoir^ 
to  her  husband,  the  plaintiff,  and  appointed  him  her  sole  executor.  She  died 
in  February,  1831,  and  the  pluntifr  proved  her  will  in  the  month  of  May 
following.  The  bill,  among  other  things,  prayed  that  the  trusts  of  the  testator  s 
will  might  be  can*ied.  out,  under  the  direction  of  the  Court,  and  that  it  might 
be  declared  that,  under  the  h'mitations  of  all  the  said  testator*s  leasehold 
estates  in  favour  of  the  right  heirs  of  the  testator,  in  case  of  the  defendant 
dying  without  leaving  any  issue  male,  plaintiff,  as  executor  of  his  deceased  wife, 
who  was  sole  next  of  kin  of  the  testator,  would  be  entitled  to  all  the  personal 
property  which  belonged  to  the  testator  at  the  time  of  his  decease. 

No  part  of  the  personal  estate  had  been  invested  in  the  purchase  of  real  pro* 
per^,  but  remained  in  specie.     To  this  bill  the  defendant  demurred. 

The  only  question  argued  before  the  Court  (although  another  one  was 
raised)  was,  whether,  upon  the  true  construction  of  the  will,  the  ultimate 
limitation  to  the  testator's  own  right  heirs  carried  the  personal  estate  along 
with  the  realty  to  the  testator'^s  heir-at-law,  or  whether  it  belonged  to  his  next 
of  kin. 

Jtunea  Parker^  Ijee^  and  R.  Palmer^  in  support  of  the  demurrer,  contended 
that,  in  order  that  the  plaintiff  might  sustain  his  case,  he  must  prove  the  proper 
construction  of  the  will  to  be  this,  namely,  that  upon  a  gift  in  a  will  of 
fineehold,  copyhold,  leasehold,  and  money  in  the  funds,  to  di&rent  parties,  in 
strict  settlement,  with  a  limitation  over  to  the  testator's  own  right  heirs,  these 
last  words  do  not,  as  it  relates  to  the  personalty,  mean  right  heirSi  but  newt  of 
kin;  but  the  case  of  Boydell  v.  GoUghtly  (9  Jur.  2)  was  one  which  entirely 
militated  against  such  a  construction.  Several  cases,  it  is  admitted,  go  to  shew 
that  where  in  a  will  there  is  a  bequest  of  personal  estate  to  a  man,  with  an 
ultimate  gift  to  his  heirsy  if  at  a  particular  time  he  should  not  be  living,  there» 
the  gift  being  substitutionar}*,  the  next  of  kin  would  take— a  case  totally  dif- 
fnent  from  &  present  one.  Where  a  particular  individual  is  pointed  out  by 
the  testator,  there  must  be  a  something  upon  the  face  of  the  will  to  oiable  you 
to  alter  the  natural  meaning  of  the  words.  {Mounsey  v.  Blamirey  4  Russ.  S84.) 
Now,  it  is  very  clear,  from  the  general  scope  of  the  will,  that  the  testator  did 
not  intend  bis  property,  according  to  the  nature  of  it,  should  be  divided  among 
di£Ferent  persons.  Tlie  testator  has  given  an  express  power  to  his  executors  to 
invest  his  personal  property  in  the  purchase  of  real  estates,  to  be  settled  to  the 
same  uses  as  the  devised  estates.  It  would  be  doing  violence  to  the  testator^t 
intention,  to  leave  it  to  the  discretion  of  the  trustees  whether  they  will  give  it 
to  the  heir-at-law,  or  the  next  of  kin,  when  it  is  clearly  intended  that  the 
ultimate  limitation  in  such  purchased  estate  is  to  the  right  heirs  of  the  testator. 
(fimpme  v.  Muddock,  14  Ves.  488 ;  Wright  v.  Athj/ns,  19  Yes.  S99 ;  Swaine 
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V.  Burton^  16  Ves.  865 ;  Danvera  v.  The  Earl  of  Clarendon^  1  Vern.  85 ; 
PleydeU  y.Pleydell,  1  P.  W.  748 ;  Foster  v.  Sierra,  4  Ves.  766.)  A  doubt 
was  first  raised  upon  such  a  case  in  Holloway  v.  HoUoway,  although  a  decisioD 
was  not  absolutely  called  for ;  and  except  in  the  case  of  Evans  v.*  Salt  (6  Bea. 
266),  there  has  been  no  other  decision  wherein  a  gift  of  personalty  to  the  heir- 
at-law,  as  a  purchaser,  has  been  held  to  mean  any  thing  else  but  the  heir-at-law. 
The  cases  of  Vaux  v.  Henderson  (1  T.  &  W.  S88),  and  Gittings  v.  JIPDermott 
(2  My.  &  E.  69),  only  establish  this  point,  namely,  that  where  there  is  a  gift  to 
a  person,  and  an  alternate  gift  to  his  neirs,  provided  he  should  not  be  there  to 
take,  the  word  A^r«  means  those  persons  who  would  be  entitled  to  the  property, 
whether  real  or  personal,  if  the  ancestor  had  himself  taken  it  and  died  intestate. 
The  present  case  is  stronger  than  Boydell  v.  Goligktlg^  for  here  is  a  gift  of  both 
species  of  property  by  the  same  words.  In  the  case  of  Boydell  v.  Goiighily,  tbe 
testator  devised  his  real  estates,  under  a  set  of  limitations ;  and  when  he  came  to  a 
disposition  of  the  personalty,  he  did  so  by  referring  to  the  prior  limitations ;  and 
then  followed  these  words  : — ^<  So  far  as  the  nature  of  the  said  leasehold,  and 
other  personal  estate  and  effects,  the  rules  of  law  and  equity,  the  deaths  of 
parties,  and  other  contingencies,  will  admit  of,*^  thereby  referring  to  the  nature 
and  character  of  the  two  species  of  property. 

Other  cases  cited :  Rich  v.  Cockell  (9  Yes.  969)  ;  14  Vin.  Abr.  9S8,  259, 
"  Heir,**  (G)  6,  pi.  1-8 ;  Pyoi  v.  Pyoi  (1  Ves.  sen.  386) ;  Welby  v.  fVeSn 
(8  Ves.  &  B.  187). 

BetheUf  Hodgson^  and  Bagshawe. — There  is  a  palpable  distinction  between 
the  present  case  and  all  the  other  authorities  cited  by  my  friends  on  the  other 
side.  The  party  intended  to  take  under  the  limitation  contained  in  the  will 
takes  an  unaispmed  of  interest,  not  as  a  purchaser  or  as  a  gift,  but  by  virtue 
of  that  distinction  and  separation  of  character  which  the  law  itself  creates  id 
reference  to  the  particular  species  of  property,  of  whatever  nature  that  property 
may  be.  Suppose  there  had  been  a  devise  of  freehold  property  only,  and  aU 
the  devisees  nad  pre-deceased  the  testator,  can  it  be  dotibtai  but  that  the  heir 
would  have  come  in  by  descent,  and  not  by  purchase  ?  Whoever,  therefore, 
takes  the  real  estate  under  this  will,  does  not  take  it  by  force  of  the  dispo- 
sition made  by  the  testator,  but  by  force  of  the  operation  of  the  common 
law.  If,  then,  the  party  takes  the  property  as  heir-at-law,  is  it  right  that  be 
should  take  the  personalty  as  persona  designata  f  All  the  cases  that  have  been 
cited  are  clearly  divisible  into  two  classes.  First,  where  the  words  describe  the 
person  to  take  as  persona  designata^  making  that  individual  a  purchaser, 
as  in  Mounsey  v.  Blamiref  Utvynne-y.  Muddock^  Danvers  v.  Earl  of 
Clarendon,  and  the  case  put  by  Mr.  Sheppard  in  his  Touchstone.  Secondly, 
where  real  and  personal  estate  has  been  mixed  into  one  fund,  and  made  subject 
to  a  series  of  limitations  or  trusts,  l)reaking  the  descent  and  causing  the  person  to 
take  as  right  heir,  or  heir-at-law,  or  purchaser ;  as  in  Boydettv.  Golightlyy  Swains 
▼.  Burton,  Wright  v.  Atkins,  and  Foster  v.  Sierra,  All  that  was  decided  in 
Boydell  v.  Golightly  was,  that  the  person  to  take  the  ultimate  remainder  in  the 
realty  took  as  purchaser ;  and  that  as  the  personal  estate  was  given  to  the  same 
individual,  the  heir  who  took  the  real  estate  was  also  to  take  the  personal 
property.  Besides,  in  that  case  the  devise  was  a  trust,  but  here  it  is  a  full 
legal  devise;  so  that  in  fact  the  heir  takes  the  real  estate  by  descent,  and  not  as 
a  purchaser.  So  also  in  Stoaine  v.  Burton,  Wright  v.  Atkins,  and  Foster  r. 
Sierra,  the  heir-at-law  took  the  personalty  as  a  purchaser.  Now,  the  fair 
deduction  from  Mounsey  v.  Blamire,  Vauof  v.  Henderson,  and  Gwynne  v. 
Muddock,  is,  that  in  cases  where  persons  are  to  take  in  thecharacter  of  jtioce^^rf, 
the  word  "  heirs"  ought  to  be  construed  with  reference  to  the  nat^ire  and 
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quality  of  the  property  given.  It  is  not  disputed  that  you  may  make  the  heir 
take  as  a  purchaser,  and  that  you  may  make  him  also  take  in  the  character  of  heir 
is  certain  ;  yet  you  may  also  make  him  take  in  the  character  of  a  successor.  If 
the  party  is  to  take  as  a  purchaser,  there  the  heir-at-law  takes  at  once ;  but  if 
the  person  is  intended  to  take  in  his  successional  character,  there  the  nature  of 
the  property  is  to  be  ascertained,  and  the  rule  of  law  comes  in  to  decide  the 
question  as  to  who  the  parties  taking  in  succession  shall  be.  Suppose  property 
be  given  to  the  heir  of  A.,  he  takes  at  once  eo  nomine^  and  not  by  operation 
of  the  rule  of  law ;  but  if  there  be  a  gift  to  A.,  and  failing  A.,  to  his  heirs, 
then  that  shews  not  only  the  disposition,  but  also  this  circumstance,  namely, 
that  the  person  to  take  is  he  whom  the  law  would  ascertain  for  the  purpose  of 
inheriting  the  property  which  formed  the  subject  of  the  gift.  It  was  said  by 
Sir  J.  Leach,  in  Mounsey  v.  Blamire^  that  ^^  where  the  term  '  heir '  is  used 
to  denote  succession,  there  it  may  well  be  understood  to  mean  such  person  or 
persons  as  would  legally  succeed  to  the  property  according  to  its  nature  and 
quality.'*'^  Thus,  in  the  present  case,  we  contend  that  the  expression  "  right 
heirs^  denotes  succession.  Where,  in  a  deed,  there  are  limitations  to  the  use  of 
A.,  remainder  to  the  use  of  B.,  remainder  to  the  right  heirs  of  A. ;  if  A.  were 
the  grantor,  a  conveyancer  would  describe  that  ultimate  remainder  *^  to  the 
right  heirs  of  A..'^  as  part  of  A.^s  own  estate,  and  the  person  would  take  it  as 
heir  of  A.,  and  not  as  answering  any  particular  description.  Assuming,  there- 
fore, that  we  are  right  in  the  present  case,  in  holding  that  the  parties  are  to 
take  jure  successionis,  and  the  heir  is  to  take  the  real  estate  by  descent  by 
succession,  and  not  as  a  purchaser,  why  are  not  the  next  of  kin,  by  the  same 
right  of  succession,  to  take  the  personal  property?  In  Geitinga  v.  m^Dermott, 
dted  by  the  other  side,  and  which  case  was  decided  by  the  same  judge  who 
decided  that  of  Mounsey  v.  Blamire,  he  says,  at  p.  74,  "With  respect  to 
the  import  of  the  word  '  heirs,^  its  construction  must  be  governed  by  the 
nature  of  the  property  ;  and  this  property  being  personal,  those  who  succeed 
to  it  are  not  the  heirs-at-law,  but  the  next  of  kin.  In  the  case  of  Mounsey  v. 
Blamire^  the  word  *heir*  was  a  mere  word  of  description,  and  it  was 
impossible  to  give  to  that  word  any  other  than  its  legal  and  technical 
signification.  There  happened  to  be  co-heirs,  and  the  Court  was  consequently 
of  opinion  (to  which  opinion  it  still  adheres)  that  such  co-heirs,  as  pereonce 
designatiB  under  the  word  *  heir,'  were  entitled.^ 

The  Vice-Chancellob. — I  am  of  a  different  opinion,  because  it  is  perfectly 
true,  as  a  mere  proposition  of  law,  that  where  freehold  estates  are  devised  to 
the  heir-at-law  (I  am  now  speaking  of  what  the  law  was  before  the  late 
alterations),  the  heir-at-law,  whether  he  be  described  only  by  the  term  "heir- 
at-law,^^  or  by  his  Christian  and  his  surname,  or  by  any  descnption  of  the  most 
whimsical  adventitious  character  which  fancy  can  devise,  if  he  answer  that 
description,  he,  I  admit,  takes  by  the  description,  but  he  takes  according  to  the 
old  rule  by  descent.  Still,  you  must  first  consider  whether  there  is  a  gift  or 
not ;  and  should  you  discover  that  the  party  does  answer  the  terms  of  the  gift, 
but  happens  to  be  heir-at-law,  then  I  must  admit  the  thing  being  intended  is  to 
be  given  to  him.  The  old  law  said,  "  You  shall  not  take  by  devise,  but  you 
shall  take  by  descent."^  About  that  doctrine  there  exists  no  doubt.  Now,  it  is 
not  my  intention  to  enter  into  a  criticism  upon  those  cases,  such  as  Vaua  v. 
Henderson ;  that  case  shews  upon  the  face  of  it  to  have  been  the  language  of 
a  Scotch  person  who  used  the  term  ^^  to  him  failing  to  his  heirs.''  No  one 
could  read  the  will  and  not  perceive  that  it  was  a  mere  substitution  of  the  person 
entitled  to  the  personal  estate ;  but  I  cannot  but  think  that  if  a  testator  has 
made  use  of  an  expression  which  shews  that  some  individual  is  to  take  not 
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merely  frediold,  but  also  copyhold — ^though  in  the  case  before  me  I  do  not 
perceive  any  averment  of  seisin— -for  notwithstanding  the  testator  on  the  fine 
of  the  will  devises  copyhold,  yet  there  is  no  averment  that  he  had  any  copy- 
hold. It  is  stated  that  he  was  seised  in  fte-simple  of  divers  manors,  lands,  and 
so  on,  and  real  estate;  but  the  expression  <^sasedin  fee-simple  of  real  estatei 
excludes  copyhold,  because  no  man  is  seised  in  fee  of  copyhold  unless  indeed  it  be 
the  lord  of  the  manor,  who,  for  the  time  bein^,  has  in  him  that  which  was  demised 
or  demisable  by  copy  of  coart-rdl.  I  admit  in  that  case  he  may,  in  a  certain 
sense,  be  seised  in  fee-«imple  of  it ;  otherwise,  nobody  can  be  seised  in  fee-simple 
of  cc^yhold.  However,  that  point  is  quite  immaterial.  Now,  upon  the  nee 
of  the  will,  the  testator  was  possessed  of  freeholds,  copyholds,  ana  leaseholds, 
and  he  had  also  what  he  calls  <<  his  estates  in  the  funds  of  England  ;^  and  by 
the  clause  to  which  I  am  adverting,  he  devises  collectively  all  his  frediold 
manors,  messuages,  lands,  tenements,  tithes,  rents,  and  hereditaments,  &c. ;  and 
then  he  says:  **Now  I  do  hereby  give  and  devise,  after  my  just  debts  and 
funeral  expenses  and  legacies  are  paid  (which  I  order  to  be  paid  out  of  my 
personal  estate),  all  my  estate  in  the  funds  in  England,  and  all  my  said  manors 
or  reputed  manors,  messuages,  lands,  tenements,  tithes,  rents,  heredita- 
ments, and  premises,  both  freehold,  leasehold,  and  copyhold.^  Then  he 
gives  them  in  the  same  manner,  and  uses  the  same  words  as  if  he 
were  making  a  mere  limitation  of  freehold  estates  in  fee-simple.  Then 
there  comes  this  expression,  upon  which  the  question  is  so  much  raised :» 
<<  And  after  default  of  such  issue  ^' — that  is,  after  the  cessation  or  never 
arising  of  the  preceding  estates*— *^  I  give  and  devise  the  same  to  my  own  right 
heirs  for  ever.  Now,  it  has  been  questioned  whether  the  testator  did  reidly 
mean  that  the  person  or  persons  who  might  answer  the  description  of  the 
**  right  heirs  for  ever*"  should  take  coUectivdy  in  a  given  event  tne  corpus  of 
all  this  freehold  and  copyhold,  leasehold  and  personal  estate,  which  is  sa 
previously  given.  It  really  appears  to  me  next  to  an  impossibility,  if  you 
regard  the  words  al(me,  to  hold  that  the  testator  had  any  other  intention  W 
that  the  same  person  or  set  of  persons  should  take ;  and  it  really  seems  to  my 
mind  that  if  tneie  be  no  doubt,  as  I  apprehend  in  point  of!  law  there  is  not,  as 
to  what  is  the  true  legal  construction  or  the  words  <*  my  ow^  right  hdrs  for  ever,"^ 
that  the  moment  you  have  ascertained,  by  applying  the  rules  of  law,  and  have 
discovered  that  a  given  individual  does  answer  the  description  of  the  ^^  right 
heirs,^'  it  seems  to  me  as  a  necessary  consequence  that  that  person  must  be  the 
ultimate  taker  of  all  that  has  been  previoudy  given.  Now,  if  any  doubt 
existed  as  to  the  construction  of  those  words,  the  power  which  is  subseauently 
piven  to  the  trustees  seems  to  me  of  necessity  to  remove  every  doubt ;  because 
just  observe  Uiis  in  the  last  clause ;  *^  and  I  do  ^ve  a  power  to  my  said  trustees, 
with  the  consent  of  the  person  who  may  be  m  possession  and  entitled  to  the 
profits  thereof,  to  lay  out  and  invest  the  residue  and  surplus  of  my  said  personal 
estate*' — (now  it  is  plain  he  had  not  previously  given  the  whole  of  his  personal 
estate) — '<  to  lay  out  and  invest  the  residue  and  surplus  of  my  said  personal 
estate  in  the  purchase  or  purchases  of  freehold  messuages,  lands,  tenements, 
and  hereditaments  within  that  part  of  Great  Britain  caUed  England ;  and  to 
settle  and  convey  the  same,  when  purchased,  to,  for,  upon,  and  subject  to  sudi 
and  so  many  of  the  uses,  estates,  trusts,  powers,  provisoes,  and  limitations 
hereinbefore  limited,  creat^,  and  declared  of  and  concerning  my  said  manore 
or  reputed  man(M*s,  messuages,  lands,  tenements,  rents,  and  hereditaments." 
Now  these  are  the  expressions  which  he  had  used  to  describe  the  freehold  estates 
in  the  part  of  his  will  where  he  devises  the  freehold  estate  and  ^*  premises." 
Bat  what  are  the  '<  premises  ?''     Some  of  the  premises  are  freehold  estate,  some 
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:  them  copyhold  estate,  some  of  them  peracnal  estate.  Now,  I  should  liketo 
sow  in  what  manner  the  fr^cdd  estates,  if  any  were  piwehased  wiA  the 
urplua  of  the  personal  estate,  could  he  limiled  to  the  uses  and  trusts  devised 
mceming  his  freehold  estate  and  pranises.  If  part  of  the  estate  was  ooDsi* 
ered  as  going  under  the  first  clause  to  the  heir«at-law,  part  was  considered  as 
ding,  with  regsrd  to  the  copyhold  estate, .  to  the  oopgrhoU  hek,  and  pert  was 
oneidered  as  goings  according  to  the  construction  oootended  for,  to  tlie  persoii 
'ho  mi^ht  be  the  testator'^s  next  of  kin.  This  oondusively  shews  that  this  tcs^ 
iftor  did  contemplate  that  there  should  be  but  one  setof  lunitatioiis  and  one  set 
t  Xjdkersj  and  that  this  individual,  who  was  finally  totake  the  ultimate  estate  of 
nheritanoe  in  the  freehold,  should  be  that  persoa  who  should  also  take  the 
dtimate  estate  which  there  might  be  in  the  copyhold,  and  the  ultimate  interest 
fhich  there  mi^ht  be  in  the  leasehdd,  and  in  what  the  testator  describes  as  his 
funded  estates  m  Bnffland.  Now,  I  do  admit  that  this  clause  is  not  in  its^ 
rery  happily  conceived ;  but  it  belongs  to  those  who  have  to  expound  a  will,  if 
tiiey  are  able,  ewfumo  dare  htcenty  and  here  we  have  this  foolish  dauae  lucidly 
so  foisted  in  as  to  put  beyond  cUspute  the  testator^s  meaning,  upon  which  1 
Hitertain  no  doubt. 

Demtirrer  oAmomL 


ROLLS  COURT. 

Wednesday  J  February  18,  ThwrMday  19,  axid  Friday  20,  and  Friday. 

April  17,  1846. 

Spaaling  v.  Parksb.  (a) 

It /trtofor  tji  ike  emue,  tftet  direeHit§  tkip^fwtmi  ^f  kiwdebit^  pmMetriaimnum  ia  kk  eaneutan 
m  innH/or  etriam  ehmritwn  <md  tktm,  ^hat  mMmg  a  Mf9»^  ItqumJ^'kt  gwm  otf  IA«  rw^  mU 
rmidue  of  hUreal  amdptnomal  €Uaie4o  Am  tmtmUon  m  truai^  to  immti  tMtmeh  MMMy«  4M  Amtid 
he  umm9€$ied  ai  kU  deiih,  imd  aho  aU  ike  moriffm^ee^  ekmretp  SJ^.  **'ik4U  eonlcf  be  immediate^  eoU 
wUkomi dieadmmiape^  imd  otkerwiee,  ae  mm  aewmp  be,  m  emek  wummr^^^kiiherim  ikepmrekMteqf 
hMde^oM  tkey  ebmil  jmd^  meei  mhamta^eem  and cemeemmii  to  tke  uiatee /  mhread^poeeeeog"  md 
iedireetedhieeMeemtoretoreeeioetkeimtereei^remtefmtdprei^  femr^f^irhnV^emi^feaMn§frem 
nii  Ate  real  and  pereonai  (until  converted  into  tm/)  propeHjf:  and^  tfier  dedneiin§  eapeneetf  to 
jMy  over  the  reeidne  to  Mre.  P.  for  lyk;  and  after  her  daeeaee^  ^pe.  T%^ pwre pmreonaUjf  mne  nni 
enpMent  to  pay  ail  tke  Ufoeieei  and  tkere  woe  m  delay  nf/omr-or  fiee  yean  in  eennerHn§  tk» 
nereonaliVu 

feld^  tkai  tke  ekaree  qf  tke  teetator  w  tke  Lkferponl  Gae  Liykt  Compemyemd  otker  niwjiiisfM^ 
wketker  ineorporaied  by  Act  ofParUamant  or  not,  but  by  tke  eoneOintion  qfwkiek  ike  ekaree  wfM 
wmdepereonal  eeiate,  and  to  deoohe  ae  euek,  were  igtpHeabieJbr  tkapprpoee  f^payin§  tke  eknriiy 
leyaeiae,  and  did  not  came  wUkin  tke  Mortmain  Aei* 

feldaleo,  tkai  Mr».  P.,  tke  tenant/or  iffe,  woe  entitled  to  tke  inemne  if  tke  roeidnar^  eekilef  Ai 
jpccte,  tiii  eoneereion, 

alCHARD  SparUng  Berry,  of  Boltoo  Lodge,  near  Lancaster,  by  his  wiU, 
bearing  date  the  5th  of  October,  1887,  directed  the  payment  of  his 
ebts,  and  thus  proceeded : — **  I  especially  desire  that  my  remains  may  be 
itcmd  upon  the  hill,  called  the  Hawkshead,  in  the  precise  looaUtj  now 
Dcopied  oy  the  tombstone  prqiared  by  me  for  my  grave;  and  if  the 
rvimalxlity  of  this  grave  cannot  otherwise  be  seeored,  I  hereby  authorise  mj 
Kecutors  to  convey  the  Hawkshead  to  the  parish  of  Bolton*le-Sands,  as« 
snetery,  for  ever.  I  give,  devise^  and  beoueath  to  William  Snarling,  of^  &c., 
licmias  Hudson  Bateman,  of,  8ic,  and  Hobert  Henry  Wdait  o^  &c.,  four 
(a)  Reported  l»y  J.  MaoavlaTi  Eiq.,  BrnMn^eMmt. 
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several  sums  of  500Z.  sterling,  in  the  aggregate  2,000/.,  in  trust,  that  they,  the 
said  William  Sparling,  &c.,  do  and  shdl,  within  twelve  calendar  months  after 
my  decease,  invest  the  same  in  such  manner  as  to  them  shall  seem  most  advan- 
tageous and  secure;  and  I  herebv  direct  that  the  interest  or  profit  annually 
accruing  therefrom  shall,  on  the  f  st  day  of  October  in  each  year,  be  distribute! 
in  rewards  to  such  poor,  honest,  and  industrious  people,  resident  within  the 
township  of  Boltoh-ie-Sands,  the  chapelry  of  Caton,  the  township  of  Halton, 
and  the  parish  of  Whittington  (the. interest  or  income  of  BOOL  being  annually 
devoted  to  each  community)  as  shall,  without  parochial  relief  or  assistance, 
meritoriously  educate  their  children  and  train  them  to  the  path  of  piety  and 
honesty.  And  I  hereby  authorize  and  empower  the  said  William  Sparling,  &c. 
to  frame  regulations  for  the  future  administration  of  these  benefactions,  and 
to  nominate  and  appoint  the  first  trustees  thereof.  It  is  my  will  and  desire 
that  my  highly  respected  relatives.  Colonel  and  Mrs.  De  Whelpdale,  of,  fcc,  or 
the  survivor  of  them,  shall  have  power  to  select  and  take  from  out  of  tny 
household  goods  and  furniture,  wines,  &c.,  and  personal  effects,  not  being 
moneys  or  securities  for  money,  which  shall  be  at  my  usual  residence  at  the  time 
of  my  decease,  such  part  as  they  or  the  survivor  may  think  fit,  and  as  a  sincere 
testimony  of  my  gratitude  for  a  long  series  of  kindness.  I  give  and  bequeath  all  my 
securities  for  money,  and  also  all  my  real  property,  situate  in  Bolton-le-Sands, 
Over  Eeelet,  including  the  advowson  of  the  church  thereof.  Nether  Eeelet,  Cam- 
forth,  Halton,  Caton,  Whittington,  Newton,  Liverpool,  and  elsewhere  soever  (and 
by  this  language  I  mean  to  comprise  all  that  I  possess,  or  that  in  any  way  belongs 
to  me,  be  it  of  what  nature,  kind,  or  description  soever,  excepting  those  personal 
efieets  and  chattels  hereinbefore  and  hereinafter  bequeathed  unto  the  said 
William  Sparling,  &c,  upon  trust  that  they  shall  invest  all  such  moneys  as 
shall  be  uninvested  at  the  time  of  my  decease,  after  providing  for  the  bequests 
hereinbefore  and  hereinafter  contained  ;  and  also  all  the  amount  of  all  mortgages, 
shares,  &c.  as  can  be  immediately  sold  without  disadvantage,  and  otherwise,  as 
soon  as  may  be,  in  such  manner,  whether  in  the  purchase  of  lands,  as  they  shall 
judge  most  advantageous  and  convenient  to  the  estates  I  already  possess. 
And  I  direct  that  they,  the  said  William  Sparling,  &c.,  shall  receive  the 
interest,  rents,  and  profit^  yearly  or  half-yearly,  accruing  from  all  and  every 
part  of  my  said  real  and  personal  (until  convened  into  real)  property,  as  they 
severally  shall  become  due ;  and  that  after  deducting  from  the  said  interest,  rents, 
and  profits  such  expenses  as  they  shall  have  incurred  during  the  preceding  year 
in  the  execution  ana  management  of  this  trust,  and  after  defraying  those  just 
and  necessary  expenses  which  the  security  and  well-doing  of  the  property 
committed  to  their  charge  may  require,  they,  the  said  William  Sparling,  &c., 
do  and  shall  pay  over  the  residue,  yearly  and  every  year  during  the  term  of  her 
natural  life,  unto  and  to  Eliza  Helen  (Parker,  the  wife  of  the  Rev.  William 
Parker,  rector  of  Saleam  Tong,  in  Nonolk,  heretofore  Eliza  Helen)  Welch, 
youngest  daughter  of  the  late  George  Welch,  &c. ;  and  I  direct  and  declare  that 
her  receipts  shall  be  taken  as  acquittances  and  discharc^  of  such  payments,  to 
the  intent  that  the  annuity  or  life  interest  may  be  wholly  exempt  and  free  from 
the  control  of  her  present  or  any  future  husband ;  and  upon  the  death  of  the 
said  Eliza  Helen  Parker,  I  give,  devise,  and  bequeath  all  my  said  real  and 
personal  (until  converted  into  real)  property  unto  Charles  (I  believe),  the  second 
son  of  the  said  William  Sparling,  now  a  captain  in  her  Majesty's  18th  light 
dragoons,  and  to  his  first  and  other  sons  after  him,  in  the  usual  mode  of 
succession  ;  failing  whom,  I  then  give,  devise,  and  bequeath  all  my  said  real 
and  personal  (until  converted  into  real)  property  to  John,  the  thirdf  son  of  the 
said  William  Sparling,  and  now  or  recently  of  Oriel  College,  Oxford,  and  to 
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his  first  and  other  sons^  after  him,  in  the  like  succession ;  failing  whom,  then  I 
give,  &c.  to  the  eldest  son  of  the  said  William  Sparling,  and  to  his  second 
and  other  sons,  in  the  usual  succession,  and  to  their  heirs  absolutely  for 
ever.  I  give  and  bequeath  to  each  of  them,  the  said  William  Sparling,  T.  H. 
Batcnaan,  and  R.  H.  Welch,  the  sum  of  500/.  sterling,  as  my  grateful  acknow- 
ledgment of  their  kindness  in  undertaking  the  trusts  imposed  upon  them  by  this 
my  will ;  and  I  direct  that  the  above-named  seven  sums  of  500/.  each,  in  all 
3,500/.,  shall  be  paid  and  advanced,  freed  from  legacy  duty,  or  any  other 
deduction  whatsoever.  I  give  and  bequeath  to  the  said  Eliza  Helen  Parker 
all  the  residue  of  my  houseliold  goods,  furniture,  wines,  &c.,  and  all  other  my 
personal  effects  which  shall  not  be  selected  or  taken  by  Colonel  and  Mrs. 
De  Whelpdale,  or  the  survivor  of  them.  And,  finally,  I  appoint  the  said 
William  Sparling,  &c.  executors  of  this  my  will." 

The  testator  died  soon  after  making  this  will,  which  was  dated  and  signed  in 
pencil  only,  and  was  not  executed  so  as  to  pass  real  estate.  Application  being  made 
to  the  Ecclesiastical  Court  for  probate,  it  was  refused ;  but  this  decision  was 
reversed  by  the  Privy  Council,  and  probate  was  accordingly  granted  on  the 
2nd  December,  1841,  in  the  province  of  Canterbury,  andontneSrd  of  January, 
1843,  in  the  province  of  York.  The  executors  then  instituted  a  suit  for  the 
administration  of  the  testator*s  estate ;  and  on  the  1st  of  February,  184S,  a 
decree  was  niade  therein,  referring  it  to  the  Master  to  make  certain  inquiries  as 
to  the  state  of  the  property,  &c.  On  the  1st  of  March,  1845,  the  Master  made 
his  general  report,  whereby  he  found  that  the  balance  in  the  hands  of  the 
executors  amounted  to  7,^7/.  4s.  8d.,  and  that  the  testator'^s  personal  estate, 
not  specifically  bequeathed,  consisted,  at  the  time  of  his  deatn,  of  mortgage 
securities,  other  chattels  real,  bonds,  &c.,  but  that  there  were  no  leaseholds. 
He  found  also  that  there  were  no  chattels  real  but  the  mortgages,  and  certain 
shares  in  railway  and  other  companies,  and  that  these  shares  were  by  the  consti- 
tution of  the  several  companies  acclared  to  be  personal  estate ;  and  in  the  second 
Srt  of  tlie  third  schedule  to  the  report,  the  snares  were  fully  described  and  set 
th.  lliey  consisted  of  sixty  50/.  shares  in  the  Edinburgh  and  Glasgow 
Railway  Company,  forty-five  20/.  shares  in  the  Edinburgh,  Leith,  and  New- 
haven  Kail  way  Company,  five  1 00/.  shares  in  the  Liverpool  Gas  Light  Com- 
pany, ten  9.01,  shares  in  the  Lancaster  Gas  Light  Company,  and  forty  100/. 
shai-cs  in  the  Harrington  Dock  Company^.  The  Liverpool  Gas  Light  Company 
was  incorporated  by  an  Act  of  Parliament  of  the  58th  Geo.  S,  and  was 
empowered  to  purchase  lands  and  buildings.  The  subscribers  to  the  joint  stock, 
which  was  to  l)e  of  the  amount  of  50,000/.,  were  each  of  them  to  oe  entitled 
to  a  right  and  interest  in  the  capital  or  joint  stock,  in  proportion  to  the  number 
of  shares  which  they  held  therein,  and  to  a  like  proportionate  share  in  the  profits 
and  advantages  attending  the  capital  or  stocK ;  and  it  was  enacted  that  all 
shares  in  the  undertaking,  and  the  interest,  profits,  and  advantages  thereof, 
should  be  deemed  personal,  and  not  of  the  nature  of  real  property,  and,  as  such 
personal  estate,  should  be  transmissible  accordingly.  The  Lancaster  Gas  Light 
Conipany  i^a  partnership  constituted  by  deed,  dated  the  SOth  day  of  January, 
1836,  w-hereby  the  stock,  amounting  to  94,000/.,  was  to  be  raised  and  contri- 
buted in  shares  of  SO/,  each,  and  to  oe  assignable  in  a  prescribed  form ;  the 
land,  houses,  buildings,  and  other  things  belon^ng  to  the  company,  were  to 
be  vested  in  trustees ;  and  it  was  expressly  provided  that  the  snares  in  such 
land,  houses,  buildings,  and  other  things,  or  any  purchase-money  for  the  same, 
should  be  and  be  deemed  personal  estate ;  and  there  was  power  to  dissolve  the 
concern,  sell  the  property,  and  apply  the  money  in  a  proper  manner,  and  divide 
the  residue,  if  any,  among  the  shareholders,   according    to  their  respective 
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shares  and  interests  therein.  The  Harrington  Dock  Company  is  also  a  partner 
diip  constituted  hj  deed,  and  was  formed  for  purchasing  land,  ^nd  for 
protecting  and  improving  the  same,  by  the  erection  of  a  sea-wall,  and  the 
formation  of  a  canal,  wharfs,  and  buildings  for  the  reception  and  discharge 
of  ships,  and  other  things  appotaining  thoeto ;  the  capital  was  to  be  200,0(X£, 
to  be  divided  into  2,000  shares  of  100/.  each ;  the  company  might  raise  monejr 
on  mortgage  and'  invest  money  on  real  security ;  and  it  was  provided  that  all  ite 
property  m  the  company,  as  between  the  shareholders,  should  always  be 
considered  as  personal  estate,  and  every  shareholder  was  to  be  interested  m  the 
profits,  and  liable  to  the  losses  of  the  company,  in  proportion  to  his  share;  and 
there  was  to  be  no  benefit  of  survivorship  amount  the  shareholders,  but  every 
shareholder  was  to  have  a  distinct  and  separate  right  to  his  share,  and  the  same 
was  subject  to  the  regulations  of  the  aeed,  and  subject  to  his  disposition  by 
deed  or  will,  or,  in  case  of  intestacy,  to  be  transmissible  to  his  personal  repr^ 
sentatives;  and  there  was  a  provision  for  the  dissolution  pf  the  company,  the 
ule  of  the  property,  and  the  winding-up  of  its  concerns,  and  for  the  divisioii 
of  any  sunphis  ampng  the  shareholders.  ^ 

Some  of  themortgages  had  been  realized  under  the  decree  of  the  Court,  but 
part  of  them,  together  with  the  whole  of  the  railway  and  other  shares,  were  still 
outstanding.  The  pure  personalty,  independently  of  the  mortgages  and  shares, 
vras  insufficient  to  pay  oebts  and  le«cies,  and  hence  the  question  arose  as  to 
whether,  under  the  9  Geo.  2,  c.  86,  the  charity  legacies  should  abate  in 
proportion  to  the  amount  thereof  payable  out  of  the  proceeds  of  the  shares. 
Several  sums  of  money  had  from  time  to  time  been  paid  to  Mrs.  Parker,  the 
toiant  for  life,  in  respeet  of  the  income  of  the  personal  estate,  and  a  second 
question  arose  as  to  whether  she  had  a  right  to  the  actual  income  of  the  po^ 
sonalty,  as  it  stood  at  the  death  of  the  testator,  till  conversion  and  investment 
by  the  trustees,  or  only  to  so  much  thereof  as  would  be  equal  to  the  dividends 
and  interest,  or  produce  arising  therefrom,  if  converted  and  invested.  The 
cause  now  came  on  upon  further  directions. 

Turner  (with  him  Geldart\  for  the  plaintiffs,  stated  the  case,  and  observed, 
that  railway  shares  in  Scotland  are  not  within  the  Statute  of  Mortmain 
(9  Geo.  S,  c.  86).  {Mackintoah  v.  Tawnemdj  16  Ves  .880.)  (a)— [The  Master 
of  the  Rolls. — ^You  need  not  trouble  yourself  on  that  point ;  it  is  dear.] 
Then  as  to  the  Liverpool  Gas  Light  shares,  the  company  is  established  by  Act 
of  Parliament,  and  the  shares  are  thereby  constituted  personal  estate,  and  are 
therefore  applicable  to  charitable  purposes  by  will.  (Thompson  v.  Thampmm, 
C.C.C.  88.)(A)  The  objects  of  the  Statute  of  Mortmain  were  two — to  hinder 
corporations  from  acquiring  lands,  and  to  prevent  the  disherison  of  heirs.  The 
latter  cannot  take  place  here,  and  the  Act  of  Parliament  makes  the  company 
a-corporation,  and  gives  it  its  powers.  The  Lancaster  Gas  Light  shares  are 
constituted  personalty,  not  by  Act  of  Pariiament,  but  by  the  deed  of  setdement 
Now,  how  could  the  executors  realise  these  shares  ?  Obviously  only  by  sale 
thereof,  or  by  an  application  to  the  Court  for  a  dissolution  of  the  company,  and 
an  account ;  and  in  neither  case  does  the  Statute  of  Mortmain  apply.  They 
cited  March  v.  Attorney-General  (5  Beav.  488);  (c)    Attomey-Generaly^ 

(a)  In  MaekMi^h  t.  Townamd,  a  legaer,  to  be  of  the  fondi,"  or,  **  thmt  the  fdnda  shaU  be  UoUe,'* 

laid  out  in  land  in  Scotland,  for  a  charity  established,  or,  *'  that  a  share  of  the  fands  shall  be  paid,**  are 

was  held  not  to  be  within  the  exception  of  the  tta«  not  so  connected  with  land  as,  nnder  the  Mortnwia 

tute  9  Geo.  2,  c.  36.  Act»  to  render  innOid  a  gift  of  them  to  charity,  al« 

(6)  In  Thompsony.  Thompson,  shares  in  theLon-  though  the  assets  of  the  Assurance  Company  coa- 

don  Gas  Light  and  Coke  Company  were  held  not  to  sist  partly  of  real  estate.    The  rule  is  tna  same, 

be  within  the  Statute  of  Mortmain.  though  by  the  policy,  sealed  with  the  eorponle  tctl 

(e)  In  March  v.  Attorney' Oeneral,  policies  of  as-  of  the  company,  the  assured  become  a  member, 
iurance,  by  which  the  directon  engage  **  to  pay  out 
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'ties  (5  Law  J.  N.  S.  44  ch.  App.  Shel  St  Mort.  988);  (a)  DuHmmnelin 
Sheldon  (1  Beav.  79) ;  (6)  BUgh  v.  Brent  (S  You.  &  CoU.  Exch.  268).  (c) 
Purvis  (fValpoIe  was  with  him),  for  Mrs.  Farkar,  the  tenant  forUfe.-— 
he  Scotch  shares  are  not  within  the  Mortmain  Act ;  and  as  to  the  English 
tares,  the  case  of  the  Liverpool  Gas  Light  Company  is  strongest  against  the 
uurity.  But,  in  the  first  place,  it  is  to  be  observed,  that  the  Statute  of 
lortmain  has  in  view  the  disherison  of  the  heir,  and  forbids  lands  to  be 
iven  in  mortmain,  excq>t  in  a  particular  mode  stated  in  the  Act.  Now,  the 
rindple  on  which  the  suppcnrters  of  the  charity  have  dealt  with  this  question  is 
ot  the  true  principle  applicable  to  the  case,  for  it  by  no  means  follows  that, 
ecause  the  Act  of  Parliament  says  the  property  of  tbie  company  shall  devolve 
ft  personalty,  it  shall  not  retain  all  the  other  properties  of  land,  and  fall  within 
be  provisions  of  the  Mortmain  Act  Tlie  reason  fnr  making  it  devolve  as 
ersooal  estate  had  no  reference  to  the  Mortmain  Act  at  all,  but  only  to  the 
uxture  of  real  and  personal  estate,  and  the  inconvenience  of  the  devolution  of 
acb  to  different  persons  on  the  d^th  of  a  shareholder,  and  the  distribution  of 
lisestate.  The  New  River  Company  was  the  first  that  introduced  that  provision 
Dto  their  Act.  JIfarcA  v.  The  Attemet^General  is  relied  on,  but  it  is  not 
ipplicable  to  this  case ;  for  in  Assurance  Companies  all  right  of  the  assured 
nember  to  any  share  or  interest  in  the  company  or  its  property  is  gone  at  his 
leaih,  and  he  is  no  longer  a  partner;  and  all  that  his  r^iesentatives  can  do  is 
to  go  upon  the  ccmtract  agraist  the  directors,  the  claim  being  clearly  one  of 
debt  Now,  looking  at  the  Liverpool  Gas  Company  first,  they  make  gas,  and 
tnosmit  it  by  pipes  laid  in  the  soil,  in  a  way  analogous  to  the  case  of  Sie  New 
Biver  Company,  who  had  a  right  to  conduct  water  on  the  snrfsce  of  the  gropnd, 
and  for  part  of  the  way  undar  the  ground ;  and  if  the  shares  in  the  latter 
company  be  real  estate,  why  not  also  those  of  the  former  ?  The  only  difference 
between  the  companies  is  in  respect  of  the  material  employed  by  them  in  their 
operations,  the  material  of  the  one  being  natural,  and  that  of  the  other  manu- 
ttctured ;  but  that  difference  is  of  no  importance,  and  the  shares  of  each  are 
alike  real  property.  The  Act  of  the  Liverpo(d  Gras  Company  was  passed  to 
incorporate  a  large  number  of  shareholders,  and  to  regulate  the  devolution  of 
tbeir  shares,  but  for  nothing  more.  [The  Master  of  the  Rolls.— Can  you 
tdl  me  what  is  the  interest  of  each  particular  shareholder — ^how  can  he  redize 
the  value^--can  he,  undet  any  circumstances,  make  himself  owner  of  any  part 
of  the  land  ?  All  these  questions  are  important.^  Take  the  case  of  the  New 
Bifer  Company,  {or  instance :  if  the  whole  land  is  vested  in  the  company,  and 
the  company  consists  of  a  given  number  of  shareholders,  each  individual  share* 
holder  holds  a  proportionate  part  in  the  same  manner  as  the  company  does  the 
^hole.  {The  M  astkb  of  the  Rolls. — ^The  whole  is  made  up  of  its  parts,  and 
^h  individual  has  an  interest  in  part,  the  same  as  the  company  has  in  the  aggre- 
gate.] Yes;  just  so.  As  to  the  Liverpool  Gas  Company,  therefore,  tneir 
sluu^  are  to  l>e  considered  real  estate  within  the  Mortmain  Act  {Btickridge 

(i)  In  Attorwey^QmeMU  t.  Otict,  iBdU  stock  (e)  Blight.  Brfii<«— He  Amm  ia  tte  GhelMS 

^*ea  to  a  charity  was  bdd  not  to  be  witUn  tlks  Waterworks  CoospeByaie  personal  proper^,  and  will 

^titote  of  Mortmaio,  being  held  only  for  trast  therefore  pass  by  a  will  not  eieestedaeeoittng  to  the 

taoiee.  proriskmsoftheStatateof  Fkamte. 

(6)  InJDvffeemwlMT.  5fteMkMi,adeviseoflands  Real  property,  held  for  the  puipoees  of  a  tradfag 

^  Bsde  to  English  subjects,  on  trust  to  sell,  and  eompany,  is,  in  cq;ail¥,  to  be  deessed  in  the  natnra 

^^  payment  of  mortgages,  to  inveet  the  surplos  of  peraoinal  estate,  atthoogh  the  eewmanyis  a  cor- 

^^fs  in  the  funds,  in  tmst  for  peraons  sobm  of  poratlon,  and  the  shares  are  assigninie ;  and  ono 

J'lMmweie  aliens  ;  and  the  Crown  wae  held  not  to  shareholder  is  not  anewsraUe  for  the  nets  of  an- 

^entitled  to  the  shares  of  the  aliens,  either  in  land  other,inrdatiOBtothepaitiNr^e«icefB« 
«r  in  money. 
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V.  Ingram,  2  Ves.  652,  663;  (a)    Knapp  v.  fVilUafM,  4  Ves.  4B0,  n. ;  (i) 
Howse  V.  Chapman,  4  Ves.  542 ;  (c)  Rew  v.  Boies,  3  Price-  341 ) ;  (if)  and  at  to 
the  shares  of  the  other  two  oompaniest,  it  is  useless  to  argue  the  point, -for  thdr 
agreement  is  simply  a  contract,  and  the  acts  of  individuals  can  have  no  effect 
whatever  in  altering  the  character  of  property.  They  cannot  say  that  land  shall 
not  descend  to  the  neir,  for  instance,  or  that  it  shall  not  be  liable  to  curtesj 
or  dower,  or  continue  to  possess  any  other  property  the  Ittw  has  given  it.    Thew 
cited  Ew  parte  lAxncaster  Canal  Company,  KelHlwarth  (1  Deac  8,  Chitt.  41  j, 
1  Mont  116,  1  Mont.  &  Bli.  94),  as  to  such  shares  being  ^*  within  the  order 
and  disposition,^  in  case  of  bankruptcy ;  and  Bradley  v.  Soldeworth  (S  Mee.fc 
W.  422),  as  to  their  being-  the  subject  of  verbal  contract.     As  to  the  acts  of 
individuals  having  no  operation  so  as  to  alter  the  character  of  property,  thej 
cited  Bawtery.  Browne  (7  Man;  &  6r.  198);  Barkery,  Thay  (9  B.  &  Cr.  489); 
Aitorney-General  v.    Mangles    (5   Mee.   &   W.  120).      Next,   as  to  the 
interest  of  Mrs.  Parker,  the  tenant  for  life.     The  testator  intended  to  gi?e 
her  the  income  of  the  projperty  in  specie,  till  conversion.     Probate  of  the 
will  was  granted  in  December,  1841,  or  January,  1842 ;  that  is,  four  yean 
after  the  testator^s  death ;    and  until  probate   was  taken  out,  there  was  no 
possibility  of  doing  any  thing  with  the  personal  estate.  There  was  no  neglect, 
therefore, in  not  oonvertmg  sooner;  and  since  the  will  was  proved,  every  endeavour 
has  been  made  to  get  in  tne  personal  estate,  of  which  no  part  bears  more  than 
the  ordinary  interest.  •  It  is  clear  the  testator  contemplated  the  possibility  of  a 
longer  time  than  a  year  being  required  for  the  conversion,  and  he  has  given  Mn. 
Parker  an  interest  for  life  m  the  surplus^  after  payment  of  all  expenses;  but 
in  th^  mean  time,  and  up  to  the'fieriod  when  all  the  property  is  realized,  we  claim 
the  actual  interest  or  income  which  may  result  from  it    They  cited  Barnard  y> 
SUweU  (6  Ves.  520); («)  Bethune  v.  Kennedy  (1  My.  &  Cr.  141).  (/) 

Roupell  (with  him  WhUmarsh),  for  Charles  Sparling,  the  legatee  in 
remainder. — As  to  the  first  point,  the  Statute  of  Mortmain  is  a  particular  fetter, 
and  property  may  be  considered  personal  estate  for  commercial  or  other  pur- 
poses, and  yet  retain  the  character  of  real  estate  for  the  purposes  of  charity.  [The 
Mastkr  of  the  Rolls. — What  say  you  to  Mr.  Purvises  argument,  of  the  whole 
being  made  up  of  the  parts,  and  therefore,  that  eacli  individual  share  is  so  far  of 
the  same  nature  as  the  aggregate?  It  is  very  true  in  mathematics^that  the  whole 
is  made  up  of  its  aliquot  parts ;  btit  whether  the  principle  holds  in  such  a  case  sm 
this,  needs  a  little  more  examinjEition.]  Yes,  a  share 'gives  an  interest  in  the 
land  from  the  first,  aiid  does  not  become  so  by  any  subsequent  process.  Take  a 
bond  debt,  for  instance,  and  a  bond  debt  put  in  force  by  suit ;  they  are  very 

(a)  In  Buckridge  ▼.  Ingram,  tharet  !o  thcL  navi-  the  residue  of  hit  penonid  estate.    The  eolleetioa 

gation  of  the  river  Avon,  under  the  statute  10  Anne,  and  invettisent  of  the  personal  estate  were  delayed 

were  held  to  be  real  estate.  for  some  time,  and  Lord  Eldon  held  the  tenant  finr 

(6)  In  Knapp  t.  WillianUt  it  was  held  that  the  life  entitled  to  the  interest  from  the  end  of  one  ycv 

mortage  of  turnpike  tolls  was  within  the  Mortmain  from  the  death  of  the  testator.    An  acenmnlatiea 

Aet.                                            was  directed  '(for  how  lobg;  not  mentioned),  intf 

{c)  In  Howte  t.  Chapman,  a  gift  of  a  navigation  Lord  Eldon  limited  the  time  to  one  year. 

share,  as  well  as  of  mortgages,  turnpike  bonds,  &c.,  (/)  In  Bethune  ▼.  Kennedy,  the  testatrix,  after 

was  held  void  under  the  9  Geo.  2,  c.  36.'  makior  two  specific  bequests  of  sums  fa  the  Lob; 

(d)  In  Rex  ▼.  Batea,  it  was  held  that  instruments  Annuities,*  gave  the  residue  of  her  property,  all  ske 
(called  bonds)  for  securing  sums  on  parish  rates  did  or  might  possess  in  the  funds,  cop jhold  and  tease- 
were  within  the  statute.  hold  estaUs,  to  her  sisters,  durinf  their  lives;  sad 

fe)  In  Barnard  v.  Siiwell,  there  was  a  direction  at  the  decease  of  both,  to  be  divided  equally  between 

to  lay  out,  with  all  convenient  speed,  the  residue  of  her^  cousins.  •  The  testatrix's  estate,  after  ntisfyisg 

the  personal  estate  of  the  testator  in  the  purchase  the  specifio-  bequests,'  consisted  in  part  of  1501.  per 

of  real  estate,  to  be  settled ;  and  the  interest  of  such  annum  in*  the'L9ng  Annuities.  -  Held,  that  the  sb* 

residue  of  testator's  paw>nal  estate  was  to  aecnmu-  ters  wcireTiliJtitled-to  receive  the  dividends 

late  and  be  laid  out  in  lands,  to  be  settled:ip:Uke  on  the  Long  Annuities  at  a  spedfie  legacy, 
manner  as  the  testator  had  directed  with  respect  to 
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in 


iifferent  things,  the  one  being  a  chose  in  action,  and  the  other  connected  with 
be  land  ;  but  a  share  is  so  connected  from  the  first.  The  case  of  an  insurance 
ffice  is  also  clearlr  distinguishable,  for  a  policy  is  only  a  chose  in  action,  a 
nere  right  of  action  against  the  company,  which  the  shares  in  question  are 
lot.  They  cited  Harrison  \.  UarrUan  (1  Russ.  &  My.  71;  1  Taml.  273).  (a) 
Then,  as  to  the  second  point,  our  claim  is  adverse  to  that  of  Mr.  Pur- 
ri8*8  client.  The  testator  ordered  his  executors  to  sell,  and  invest  in  land,  and 
Mrs.  Parker  was  to  have  the  inqoipe  of  the  prof)erty  so  converted,  during  her 
life.  There  was,  therefore,  no  express  intention  that  the  property  should 
remain  to  be  enjoyed  by  the  tenant  for  life  in  specie.  {Alcock  v.  Slopery  2  Myl. 
k  K.  699—703;  (6)  Pickering  v.  Pickering,  4  Myl.  &  Cr.  889 ;  (c)  Douglas 
T.  Congrevej  1  Kee.  410 ;  (d)  Caldecott  v.  Caldecoti,  1  Y.  &  C.  C.  C.  312;  (e) 
La  Terriere  v.  Bt^merj  S  Sim.  18.^  (/)     There  is  nothing  in  the  Master^s 

2x)rt  to  shew  that  the  property  might  not  have  been  sold  to  advantage.  [The 
ASTER  of  the  Rolls. — Supposing  it  sold,  and  the  money  invested  in  stock,  is 
Mrs.  Parker  to  have  the  dividends  of  that  from  the  death  of  the  testator  .^^  Are  you 
Id  make  an  estimate  of  what  stock  might  have  been  purchased  with  the  produce  of 
the  property  if  sold,  and  allow  her  the  dividends  on  that  from  the  deattvof  the 


(c)  In  HarriMon  r,  Harrison',  a  testator  gare  bis 
pcnoaal  estate  to  chariuble  usesy-aod  contracted  to 
acU  his  real  estate,  hot  the  sale  was  not  completed 
ia  bis  lifetime.  His  lien  on  the  estate  for  the 
«Bo«nt  of  the  pnrebasc- money  was  held  to  be  an 
iilercst  in  land  within  the  Statute  of  Mortmain. 

{b)  Alcock  T.  5/oper.— Where  a  tesUtor  limits 
MiTesidnary  property  to  one  for  life,  with  remainders 
•itr,  it  i*primd/aeU  to  be  intended  that  the  testa- 
tsr  means  that  the  property  which  is  giten  to  the 
tcaaat  for  life  is  to  pass  to  those  entitled  in  remain- 
^;  and  if  any  part  of  the  property  be  of  a  wasting 
Mtve,  as  long  annuities,  or  leateholds,  it  must  be 
lamediately  sold  and  converted  into  permanent  pro- 
fcrtr,  unless,  upon  the  whole  context  of  the  will,  it 
sksli  appear  that  the  testator  had  not  that  intcn- 
liea. 

Where  the  testator  gave  the  residue  of  his  estate, 
lisl  sad  personal,  to  bis  executors,  in  trust,  to  per- 
■it  bis  wife  to  receive  the  rents,  profits,  and  aohual 
fraoeeds'  thereof,  to  her  sole  use  during  her  life,  and, 
sfter  her  decease,  upon  trust,  to  Sell  his  freehold 
hotie  in  Ozford-street,  and  also  bis  leasehold  bouses, 
W  SQctioo ;  and  the  tesUtbr  desired  that  E.  A. 
moeld.be  employed  as  auctioneer  to  convert  the 
^ihole  of  his  estate  into  money,  for  the  purposes 
tkrrio  mentioned;  it  was  held,  that  the  widow  was 
citttkd  to  enjoy  for  her  life  the  income  of  the  testa- 
tor's Lone  Annuities. 

(r)  Pickering  v.  Pickering, — ^Where  leasehold  or 
otier  perishable  propertv  is  included  in  a  gift  of  all 
*tW  testator's  estate  and  effects,  to  one  person,  for 
He,  with  a  remainder  over,  after  bis  decease,  the 
pNperty  is  not  to  be  converted  into  money  at  the 
ttttstor's  death,  if  the  will  contains  indications  of 
•aiotention  that  the  tenant  for  life  should  enjoy 
tke  property  in  iu  extofing  state. 

(d)  ikmgUu  v.  Coa^rene.-^The  testator  devised 
ttd  bequeathed  the  residue  of  bis  estate  and  eiFects, 
Ril  sad  persona],  to  trustees,  on  trust,  to  convert 
(W  same  into  government  securities,  in  their  own 
iiBcs,  and  pay  the  interest  and  dividends  to  M.  for 
Ke,  sad  afterwards  to  pay  and  transfer  such  residue 
ii  equal  moieties  to  persons  therein  mentioned. 
Bd4,  that  the  tenant  for  life  was  entitled  to  the  in- 
ttteit  of  the  re^due,  maldag  interest  as  it  stood  at 
tke  time  of  the  testator's  deatb,  until  the  end  of  one 
Ttsr,  or  so  much  of  tbat  year  as  should  elapse  before 
^  conversion  of  the  residue  according  to  the  direc- 
tioaofUiewilL 


(e)  Caldecott  v.  CaMefof/.— The  testator  gave 
the  residue  of  bis  personal  estate  to  his  executors, 
in  trust,  to  ht  from  time  to  time,  as  they  should 
think  best,  turned  into  moneys,  for  the  payment  of 
bis  debts  and  legacies ;  and,  subject  thereto,  he  di- 
rected them,  from  time  to  time,  to  invest  the  same, 
vrith  all  accumulating  produce,  in  porcbase  of  other 
lands,  to  be  situated  as  conveniently  as  might  be  to 
certain  real  estate  devised  by  him  in  a  former  part 
of  bis  will ;  and  his  will  was,  that  such  purchased 
premises  should  be  conveyed  to  the  same  uses,  Sec. 
as  his  devised  lands;  and  that  the  interest  and 
produce  of  his  said  personal  estate,  till  the  said 
money  ihould  be  so  invested,  should  be  paid  to  the 
person  who  would  be  entitled  under  the  trust  to  the 
rents  and  profits  of  the  said  premises,  if  actually 
purchased,  as  an  addition  thereto.  Held,  that,  sub- 
ject to  the  usual  provisions  for  the  payment  of  the 
testator's  debts  and  legacies,  the  tenant  for  life  was 
entitled  to  the  income,  as  from  the  testator's  death, 
of  such  parts  of  the  personal  estate  as  were  at  the 
time  of  his  death,  and  had  since  remained,  in  sud^ 
investments,  as  would  have  been  recognised  by  the 
Court  as  proper ;  but  that  with  regard  to  such  parts 
of  his  personid  estate  as  were  at  the  time  of  his  death, 
and  had  since  remained,  in  such  investments  as  could 
not  be  so  recognised,  the  rule  applied'  by  Lord 
Eldon  to  leasehold  property  in  Giwton  v.  Bott  (7 
Yes.  89),  and  by  Sir  William  Grant  tn  copyhold,  in 
Walkers,  Shore  (19  Ves.  387),  must  be  applied  in 
this  case.  An  express  direction  by  a  testator  for  the 
conversion  and  for  investment  of  bis  personal  pro- 
perty, from  time  to  time,  as  trustees  mav  think  fit, 
will  not  necessarily  prevent  the  operation  tof  the 
general  rule,  that,  where  personal  property  frgiven 
in  a  series  of  limitations,  it  shall  be  invest^  in 
such  securities  as  are  approved  of  by  a  Court  of 
equity,  for  the  benefit  of  parties  interested  in  remain* 
der  after  the  death  of  the  tenant  for  life. 

(f)  La  Terriere  v.  Bufm^.— Tenant  for  life  of  a 
residue,  directed  to  be  laid  out  in  certain  securities, 
is  entitled  to  the  income  accrued  in  the  first  year 
after  the  testator's  decease,  on  sucb  parts  of  the 
testator's  estate  as  are  invested  at  his  death  in  the 
proper  securities,  and  on  such  parts  as  are  after- 
wards so  invested  within  the  same  year ;  but  the 
income  before  sucb  investment  forms  part  of  the 
capital  of  the  residue. 
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testator,  or  one  year  after  ?  How  do  you  work  it  out  ?  Do  you  mean  to  fcHiaw 
the  rule  in  Scotd  v.  Dimes  f  Where  in  this  case  do  you  find  a  direction,  or  anjr 
thing  from  which  you  can  infer  it,  to  sell  and  invest  in  stock  in  the  mean  time, 
and  then  in  land  ?  Suppose  the  executCMrs  should  judee  it  not  to  be  oooTenieDt 
to  take  any  step  till  the  end  of  the  year,  when  the^  had  a  prospect  of  a  sood 
purcliase,  what  then  P  ]  There  is  a  positive  direction.  [The  Mastkb  of  the 
IloLLS.— Ye6,a8  soon  as  may  be.]  The  immediate  object  of  the  disposition  wouU 
have  been  effected,  though  the  purchase  of  the  land  could  not. 

Kinderaleff^  for  the  neir-at-law,  who  claimed  an  estate  contracted  to  be  pOT- 
chased  by  the  testator,  and  which  did  not  pass  under  the  wilL 

Tinney  and  Perry^  tcit  John  and  William  Sparling,  cited  Ta^/or  v.  Clarke 
(1  Hare,  161),  (a)  and  the  88th  Geo.  9,  c.  60,  s.  99,  by  which  the  land-tax  is 
made  personal  estate,  and  commented  on  Attorney-General  v.  GUes^  Caldeeott 
V.  Caldecattf  and  Douglae  v.  Cangreve. 

Tumerj  in  reply,  observed,  that  the  distinction  was,  that  in  one  set  of  cases 
you  had  a  direct  remedy  against  the  land  for  payment  of  the  charge,  and  in 
the  other,  not ;  but  if  the  things  be  taken  as  personalty,  the  mere  circumstanoe 
that  it  may  a£fect  the  land  will  not  bring  the  case  under  the  Mortmain  Act. 

The  Master  of  the  Rolls. — The  question  as  tov  the  Mortmain  Act  is  ooe 
of  considerable  importance  and  great  difficulty,  and  I  must  look  into  it  further, 
and  reserve  m^  opinion  upon  it.  As  to  the  construction  of  the  will,  however, 
and  the  question  raised  as  to  the  interest  of  the  tenant  for  life,  I  do  not  think 
there  is  much  difficulty.  Every  case  of  the  kind  must  depend  on  its  own 
peculiar  circumstances.  Questions  of  this  kind  continually  arise,  whether  the 
tenant  for  life  is  entitled  to  enjoy  property  in  specie,  either  during  life  or  during 
some  particular  limited  period ;  and  what  is  here  to  be  considereais,  whether  the 
tenant  for  life  is  entitled,  under  the  circumstances  of  this  case,  to  enjoy  the 
property  in  specie  until  the  conversion  is  actually  made.  There  is  no  point 
maae  here  that  this  is  perishable  property,  or  that  it  is  wearing  out ;  though  it 
is  true  it  is  not  that  sort  of  property  in  which  the  Court  would  direct  invest- 
ments to  be  made.  It  is  nevertneless  permanent  property ;  and  we  are  to  find 
out  what  it  is  the  testator  intended  should  be  dfone  with  it  till  the  time  of 
conversion  should  arrive,  which  he  himself  has  directed  to  be  adopted.  I  find 
nothing  in  the  will  at  all  pointing  to  the  notion  that  there  must  be  an  immediate 
sale  and  conversion,  and  mvestment  of  the  produce  of  the  sale  in  stock,  tQl  it 
could  be  afterwards  invested  in  land,  l^at  the  testator  says  is  this :— •^  I 
give,  devise,  and  bequeath  all  my  moneys,  securities  for  money,  and  also  all  my 
real  propertv*^  to  the  trustees,  <<  upon  trust  that  they  shall  invest  all  sucn 
moneys  as  snail  be  uninvested  at  the  time  of  my  decease,  after  providing  fin*  the 
bequests  hereinbefore  and  hereinafter  contained,  and  also  all  tne  amount  of  all 
mortgages,  shares,  &c.  as  can  be  immediately  sold  without  disadvantage,  and 
otherwise,  as  soon  as  may  be,  in  the  purchase  of  lands,  as  they  shall  judge  most 
advantageous  and  convenient  to  the  estates  I  already  possess.**  The  estates 
were  not  devised  by  his  will,  because  it  was  not  duly  executed ;  but  he  intended 
so  to  devise  them,  oecause  he  has  so  expressed  it,  and  he  has  allowed  a  post- 
ponement of  the  time  of  sale  with  reference  to  the  advantage  of  thoae  estates 


(a)  In  Tm^  t.  CUarkt,  the  testator  direeted  hli  5  per  cent,  in  the  mean  time.  HeM,  ttat  the  t 

real  and  personal  estate  to  be  converted,  got  in,  and  for  life  wonld  be  entitled  to  income  netnally  pio- 

invested  in  ffovermnent  or  real  seeoxities,  and  tfae  dnoed  by  sneh  of  the  property  of  the  testator  as  was 

interest,  dividends,  and  annwd  produce  to  be  paid  to  invested  aecordins  to  his  will,  Inmithe  tlflseef  sneh 

his  widow  for  her  life.  TIm  greater  part  of  tcstator*8  investment ;  bnt  tiiat  he  was  not  entitlad  daring  thi 

property  at  his  death  consisted  of  capital  in  a  part*  first  year  after  the  testator's  death  to  n  larger  is- 

nership  business  abroad,  to  be  withdrawn  by  instal*  come  in  respect  of  snch  part  of  the  tast«tor*s  pio- 

mentf  in  the  coarse  of  three  or  five  years,  at  the  perty  as  was  not  so  invested  than  the  property  would 

discretion  of  his  execntorsi  and  bearing  interest  at  have  produced  if  invested  according  to  l&e  wHJ. 
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nUch  he  intended  to  devise.  He  then  directs  the  trustees  to  receive  the 
interest,  rents,  and  profits  yearly  or  half-yearly  accruing  from  all  and  every 
part  of  his  r^  and  personal  estate  until  converted  into  real  property.  He 
does  not  direct  an  immediate  sale;  but  having  the  word  ^'immediately'^ 
eonnected  with  the  words  **  without  disadvantage,**"  and  having  the  words 
**Bo'  soon  as  may  be^  connected  with  the  words  "as  they  shall  judge 
most  advantageous  and  convenient  to  the  estates  I  already  possess,^  and  having 
regard  to  those  causes  of  postponement  which  he  had  specially  referred  to,  he 
directs  that  the  interest,  rents,  and  profits  of  his  personal  estate  should  be  paid 
to  this  lady,  Eliza  Helen  Parker,  for  her  life ;  and  then,  after  her  death,  he  ^ives, 
devises,  and  bequeaths  all  his  said  real  and  personal  estate  not  converted  into 
real  estate  to  Charles  (as  he  believed),  the  second  son  of  William  Sparling,  then 
a  captain  in  her  Majesty ^s  15th  Light  Dragoons,  and  to  his  first  and  other 
sons,  in  the  usual  mode  of  succession ;  failing  whom,  he  gives,  devises,  and 
bequeaths  all  his  said  real  and  personal  estate,  until  converted  into  real  estate,  to 
John,  the  third  son  of  William  Sparling,  and  so  on,  with  another  like  limitation 
over.  I  cannot  certainly  collect  from  this  will  that  the  testator  intended  that 
there  should  be  a  conversion  of  his  personal  property  into  real  immediately, 
come  what  might.  Now  a  trustee  having  a  discretion  to  exercise  his  judgment 
in  that  way,  and  being  called  upon  to  exercise  it,  would  not  be  allowed  to  do 
80  in  such  a  capricious  manner  as  to  be  injurious ;  and  a  good  deal  of  the 
discussion  proceeded  upon  the  supposition  that  there  had  been  some  want  of 
discretion  on  the  part  of  the  trustees.  That,  however,  is  disavowed,  and  very 
properly ;  but  the  argument  proceeded  in  part  upon  that  footing.  Nobody 
nadany  authority  to  sell  for  four  years  after  the  death  of  the  testator,  and 
dierefore  no  fault  is  attributable  to  any  one.  The  testator  has  said  this :  "  Let 
Aere  be  a  conversion,  if  my  estate  requires  it ;  but  in  the  meantime,  and  until 
the  conversion  takes  place,  I  give  the  profits  to  the  tenant  for  life.**^  The 
conversion  which  he  contemplated  could  not  take  full  efiect,  first  of  all,  because 
his  will  was  disputed  and  not  proved,  and  then  when  it  was  established  it  did 
not  affect  the  real  estate ;  but  that  is  no  reason  why  we  should  try  to  escape 
fiom  the  intention  which  he  has  expressed,  nor  do  I  see  any  way,  I  confess,  to 
escape  firom  the  direction  which  he  gives.  He  expressly  says  that  he  means  to 
coniprise  all  that  he  possessed,  or  that  in  any  way  belonged  to  him,  of  what 
nature,  kind,  or  description  soever ;  and  that  oeing  the  property  which  he  calls 
his  said  real  and  personal  estate,  it  is  said  that  the  rule  of  this  court  is  so  abso- 
hite  that  I  must  consider  it  the  duty  of  the  executors,  who  were  not  then  existing, 
to  have  converted  it  into  real  property  within  the  year.  I  think  I  have  no 
occasion  here  to  revert  to  that  doctrine  which  has  l)een  so  much  contested  in 
this  court,  and  as  to  which  there  have  been  so  many  decisions  of  difi*erent 
judges.  It  is  very  much  to  be  regretted  that  there  is  no  rule  that  can  be  relied 
upon  on  that  subject.  I  think  I  am  not  at  present  called  upon  to  decide  the  point, 
because  it  appears  to  me  that  in  the  construction  of  this  will  the  words  of  the 
testator  authorize  me  to  say  that  the  tenant  for  life  shall  have  the  income 
of  the  property  as  it  stood  at  the  teetator'^s  death,  from  the  time  of  his  death  till 
it  shair  be  converted,  and  I  think  there  should  be  directions  for  that  purpose. 

Fridapj  April  17. 

The  Mastsb  of  the  Rolls.— In  this  case  the  testator  bequeathed  certain 
legacies  finr  charitable  purposes ;  and  with  a  view  to  the  question  whether  any 
abatement  of  those  legacies  ought  to  be  made  under  the  operation  of  the  Statute 
of  Mortmain,  the  Master  was  directed  to  distinguish  such  parts  of  the  testator^s 
personal  estal^<*  as  at  the  time  of  his  death  oonsbted  of  leaseholds,  mortgage 
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securities,  or  other  chattels,  real  or  otherwise,  arising  from  or  ooqnected  with 
land.*"  The  Master  has  found  that  the  testator  was  possessed  of  no  leasehold 
estates,  but  was  possessed  of  several  mortgage  securities  ;  and  that  other  parti 
of  his  personal  estate  consisted  of  chattels  real,  or  otherwise  arising  from  or 
connected  with  land,  which  were  particularized  and  stated  in  the  second  part  of 
the  third  schedule  to  his  report,  and  which  are  there  particularized  as  connating 
of  five  100/  shares  in  the  LivefjXK)l  Gas  Light  Company,  sixty  SOL  shares  Efi  the 
Edinburgh  and  Glasgow  Railway  Company,  forty-five  20/.  shar^  in  theEdiii* 
burgh,  Leith,  and  Newhaven  Railway  Company,  teh  20/.  siharcsin  theLancaatte 
Ga^  Light  Company,  and  forty  100/.  shares  in  the  Harrington  Ddck  Gompaogr. 
It  is  admitted  that  tlie  Scotch  railway  shares  do  not  fall  within  the  proTisions 
of  the  Mortmain  Act ;  but  with  regard  to  the  others,  viz.,  the  shores  in 'the 
Liverpool  Gas  Light  Company,  the  Lancaster  Gas  Light  'Company,  and  the 
Harrington  Dock  Company,  a  question  is  made  whether  they  are  interests  in 
land  of  such  a  nature  as  to  render  them  inapplicable  to  the  purposes  of  charity 
under  the  statute.  [Here  his  lordship  described  the  constitution  and  object  of 
the  companies.  &c.]  Each  of  these  companies,  and  the  Harrington  Dock  Com- 
pany to  a  very  large  extent,  is  possessea  of  and  erititldd  to  land  and  real  estate 
as  part  of  its  joint  stock  or  capital,  and  each  shareholder,  having  an  interest 
in  an  undivided  portion  of  the  aggregate  of  the  joint  stock  of  capital,  has,  or 
must  be  supposed  to  have,  some  interest  in  the  real  estate  which  constitutes 
part  of  tliat  aggregate  stock ;  that  is,  an  interest  that  so  much  of  the  joint 
stock  as  consisted  of  land  should  be  employed  with  the  rest  of  the  joint  stock 
for  the  best  advantage  of  the  joint  concern,  and  an  interest  in  the  clear  product 
which  might  arise  from  the  sale  of  the  joint  stock,  including  the  i^d,  in 
case  the  company  should  be  determined,  and  the  affairs  wounid  up  and  settled. 
The  question  is,  whether  this  is  such  an  interest  in  land  as  was  conteniplated  by, 
or  sucn  as  can  be  deemed  to  be  within,  the  true  intent  arid  meaning  df  the 
9  Geo.  2,  c.  36,  s.  3  ?  Is  it  such  an  estate  or  interest  in  land  as  can  t)e  qipou^t 
"within  the  meaning  of  the  Statute  of  Mortmain  P  A  shareholder  in  one  of  these 
companies,  whether  incorporated  or  not,  has  a  right  to  receive  the  dividends 
payable  on  his  shares;  that  is,  a  right  to  his  just  proportion  pf  th^  profits  arii^|; 
from  the  einployment  of  the  joint  stock,  consisting  partly  of  land ;  and  hehas 
also  a  right  to  assign  his  shares  for  value ;  but  whilst  he  continues  to  hcHil  bis 
shares,  he  has  no  distinct  or  separate  right  to  the  land,  or  any  part  of  it.  He  is, 
indeed,  interested  in  the  employment  of  the  land  ;  but  he  cannot  proceed  agaiost 
the  land  directly  for  any  thing  which  is  due  to  him,  or  make  any  part  of  the  land 
his  own  in  part  satisfaction  of  any  demand  or  claim  he  may  haVe  ds  k  "sharp- 
holder.  He  is  not  in  the  situation  of  a  mortgagee,  who  has  a  legal., in tej^st^^ 
the  land,  and  which  land  he  may  make  his  own  absolutely  by: foreclosure;  nor 


transaction,  and  by  acquiring  a  new  title  and  right  as  a  piirchaser.  If,  be 
dies,  nothing  descends  to  his  heir,  and  his  legal  personal  representatives  dp  not 
acquire  any  share  or  any  interest  in  the  land  different  froni  that  which  ihe 
deceased  shareholder  himself  possessed  ;  and  on  tlie  administration  of  the  estate 
of  a  deceased  shareholder,  the  shares  wliich  he  may  have  possessed  in  he  joint 
stock  company  ought,  in  the  absence  of  special  directions  or  circumstances,  to 
be  sold  and  converted  into  money,  to  be  otherwise  invested.  The  courts  have 
held  that  if  a  man  directs  lands  to  be  sold,  and  the  produce  applied  either  by 
itself,  or  as  part  of  a  mixed  fund,  in  payment  of  legacies  to  charities,  the  legacies, 
so  far  as  their  payment  is  made  to  depend  on  the  produce  of  the  real  estate,  must 
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fail,  as  bein^  plainly  contrary  to  the  intent  and  policy  of  the  Mortmain  Act, 
md  marshaJling  is  not  allowed  ;  but  no  case  has  determined  that  such  shares 
IS  are  now  in  question  are  within  the  meaning  of  the  Act ;  and  on  the  whole, 
[  am  of  opinion  that  a  shareholder  in  such  joint-stock  companies  as  are  now 
under  consideration,  is  not,  in  that  character,  entitled  to  any  such  estate  or 
Interest  in  the  land  as  falls  within  tKe  true  intent  and  meaning  and  operation  of 
the  Mortmain  Act  of  9  Geo.  2,  c.  S6.  If  the  company  continues,  tne  share  is 
mly  transferable  for  money,  and  the  shareholder  has  no  right  to  the  land  ;  tf 
the  company  be  dissolved,  the  whole  property  is  sold,  and  the  concern  is  wound 
\xpi  and  the  sliareholder  only  obtains  his  share  of  any  surplus  which  there  m^j 
be  after  satisfying  all  the  demands  of  the  concern.  I  am  of  opinion  in  this  case, 
that  so  much  of  uie  testator's  assets  as  consisted  of  shares  must  not  be  applied 
K)  as  to  cause  an  abatement  of  the  charity  legacies. 
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June  8  and  November  14,  1844,  and  Fehntary  12,  1846. 

Doe  dem,  Angell  v,  ANGELL.(a) 

LetUe^ Special  Aeir^Corutructjan  of3  8fA  Wm,  4,  c.  27.  {h) 

IkfiMlor  dcvifed  "  lo  fhemaleheirt^i/ttich  (here  be,  ofW.  A,, father  of  my  greatgrandfather  J.  4,, 
ttrnd  their  Actrf  male  for  ever,-  and  if  there  be  no  male  heir  or  detcendantt  of  the  tame  W,,^  then  I 
give  tho9e  ettatet,  a»  ttpecified,  to  the  heirs  male  of  the  first  W,  of  Northamptonshire  ?  and  if  there 
H  none  qf  them,  I  then  gite  all  my  estates,  8fc.  to  W,  B,,  grandson  of  Mrs,  Frances,  the  io^e  of 
B,  B.,  Esq,,  toko  was  an  A,,  and  his  heirs  male  for  ever;  and  \f  it  should  so  fall  out  that  the 

,keirs  o/B.'s  should  cease  and  fail,  then  my  will  is,  that  male  heir  of  my  great  aunt  M.,  ^c,  shall 
successively  take,"  Sfc,  Held,  that,  under  this  devise,  a  person  who  traced  his  descent  from  one  qf 
ike  younger  sons  of  J,  A.,  eldest  son  qf  W,  A.,  entirely  through  mates,  would  be  entitled  inprtfer* 
ence  to  W»  B,  mentioned  in  the  devise,  and  who,  although  the  heir  general  both  qf  the  testator  and 
tif  the  flrst^mentioned  W.  A,,  traced  his  descent  through  the  above-mentioned  Mrs,  Frances,  a 
female.  ..." 

hicA  a  devise  to  4he  '*  male  heirs  "  is  not  void  for  uncertainty,  the  expression  being  fellas  certain  09 

•  ike  ^* eldest  male  lineal  descendants,**  which  words  were  held  sufficiently  certain  in  Oddie  v.  Woodford 
(3  Myl.  ic  Cr.  559). 

lie  testator  died  in  1784,  having  in  1776  demised  the  land  under  a  lease  fo  a  tenant  for  sixty-one 
years:  the  defendant  and  those  under  whom  he  claimed  received  the  rent  under  the  tease  from  the 

'  death  of  the  testator  until  the  year  1837,  when  the  lease  expired.  The  present  action  of  ^eettkent 
ieing  broughtm  that  year  immediately  upon  the  determination  qfthe  lease, 

lold^  that  the  right  qfthe  lessor  qfthe  plaint{jfto  bring  the  action  would  have  been  barred  by  length 
of  time  under  3^4  Wm,  4,  c.  27,  s.  9,  if  it  were  not  saved  by  section  lb  qfthe  same  Act. 

tut  keldf  that  such  right  qf  action  was  saved  by  the  Ibth  section.  ' 

^ke  9th  section  ofySfA  Wm,  4,  c.  47,  is  retrospective, 

EJECTMENT,  for  certain  lands  in  Surrey.  At  the  trial  before  Tindal,C.  J.,, 
at  the  Summer  Assizes  for  Surrey,  1843,  the  plaintiff  claimed  under  the 
nil  of  John  Angellj  who  died,  seised  of  the  lands  in  question,  in  March,  1784. 
He  claimed  under  the  following  devise  in  the  will,  which  was  dated  Septem- 
ler  ^  1774. — "  Item,  I  give  to  the  male  heirs,  if  any  such  there  be,  of  William 
^gell,  the  first  purchaser  at  Crowhurst,  and  father  of  my  great  grandfather, 
'ohn  Angell,  Esq.,  and  their  male  heirs  for  ever,  all  my  lands  and  estates,  both 
eal  and  personal,  in  Surrey,  Kent,  and  Sussex  ;  nevertheless,  subject  and  liable 
a  such  conditions  as  shall  be  hereafter  mentioned,  and  shall  not  be  otherwise 
isposed  of  and  given.      And  if  there  be  no  male  heirs  or  descendants  of  the 

(•)  Beported  by  E.  Wisb,  Esq.,  Barrister-at-      the  Court  of  Queen's  Beach,  in  Trinity  Term  of  this 
m,  year,  and  which  will  be  reported  hereafter. 

{b)  See  Doe  dem.  Dayman  y.  Moore,  decided  in 
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game  WiUiam,  then  I  ^ve  those  estates,  as  specified,  to  the  male  heirs  of  VHl- 
liam,  or  the  first  Angell  of  Northamptonshire,  in  order,  as  they  shall  be  found 
or  made  apparent.  And  if  there  be  none  of  those  in  I)eing,  or  that  shall  be 
apparent,  andplainlj  and  legally  make  themselves  oat  Anvils,  and  so  related  and 
descended,  I  then  give  all  my  estates  whatsoever,  bcfth  reiu  andpersonal,  to  Wil- 
liam jSrowne,  Esq.,  grandson  to  Mrs.  Trances,  the  wife  of  IB^edict  Browne^ 
E8q.,:who  was  an  An^ell,  aud  to  his  male  heirs  for  ever,  exceptinfl.the  issue  of  his 
aunt  itatherine,  who  flung  heli^self  away  ifi  marriage;  notwithstai^ng,  under  such 
conditions,  spd  with  suc£.  restriction^  ^gag^m^bts,  and  lialne  to  such  settle- 
ments and  enfeoffments  as  I  Bhalt  h^re,  ^or  at  six^  iiine,  or  a^y  way  hereafter 
make  them  subjeet  to;  and  I  desirenotiee  may  be  t^en,  that  in  all  these  givings 
my  meaning  is^  that  the  estates  shall.-  never  be  divtded,  but  alwalys  be  in  one 
hand,  and  the  males  to  take  place  ^rst,  so  long  as  there  are  apy  through  any 
descent.  Whosoever  is  in  possession  of  them,  if  they  be  not  Ai^lls,  shall  alter 
their  names  to  Angell,  and  always  write  and  call  toemselves  by  that  name,  and 
no  other,  or  without  any  alias  or  addition  of  any'^ther  name-;  and  they  shall 
always  bear  the  AngelFs  arms,  with  alljtheir  quarterings,  and  ^o  other.  And 
if  it  shall  so  fall  out  that  the  heirs  of  the  Urownes  ^ould  cease  and  fail,  then  my 
will  is,  that  the  male  heirs  of  |ny  great  aunt  Marriottshall  successively  take  place, 
the  males  first,  and  be  entitkd  to  the  estates  aforesaid ;  and  c4i  failure  of  the 
Marriotts,  they  shall  descend  to  the  i&ale  heirs  pf  Dr.  Luclf^,- Bishop  of  St 
David^s,  if  any  he  had  Ijy  JVfartha,  his.  wife,  nw  gn^t  aunt,  seeond  daughter  to 
my  great  grandmother;  ,aii4  }n  default  of  the  L^(^^  then  to  the>nale  hursof  my 
great  aunt  Hocknall,  aiidtd^rwards  to  inynghtoi^s,  whosoever  they  d^||^ 
m  the  male  line.""  •  •-"         I  3  ^     •  ,v,  i    -    i 

It  further  appeared,'^  Aat  by  in(&nture,  d^t^dTthe  Srd  l^ecembor,  17|l^ 
between  John  Angell,  £i^.,  of  Stoqkwdl,  in  the  countycof  ?idCrey(tbe 
testator),  of  the  one  part,  aid  William  Wescombe,  tof   Sto^well  afofeenfil, 

?reoman,  of  the  other  part,  the  said  Jehii  Angell  d^ised  (amongst  oAeds)  6e 
andsrand  premmes  in  question  to  W.lWescomb^,  habenduff^  fbr  fl-yeM, 
with  Ihe  usual  <^venants.  jOn  theij3eath  of  the^estator,  l^nedictrBaowft, 
the  defendant's  fisher,  ente^  into  gonession  of  all  the  testator's  r^  istate, 
and  r^eived  the  tent  of  thecpremises  in  question  Itoih  Wescombe.  On  the 
deatl^f  the  defendant's  father,  which  took  place  inf-1786,  the  defendant  entered 
into  possession,  a^d  in  180Q  assumed  thfe  name  of  ^ng^U,  by  r^al  license. 

'Oie  foUo^i%iedigra03rm  sf^^  nature  ^^the  plamtflffVblaim,  which 

was4&af  of  &:m4^  i£scent^^tir3y  ^hfough  mue^  from  Wifiiam  Angell,  of 
Crowhurst.  ^^  -3  i  J  3  -  -  z  ^  -  5     '  ^     ' 
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iTO  REAL  PROPERTY  AND  CONVEYANCING  CASES. 

The  defendant  contended,  first,  that  the  lessor  of  the  plaintiff  was  not  descendec 
from  Thomas  Angell,  the  brother  of  Justinian,  as  stated  in  the  pedime 
secondly,  that  the  defendant,  being  the  heir  general  of  the  testator,  and  akoo 
William  Angell,  of  Crowhurst,  as  well  as  claiming  under  the  devise  in  questies 
was  entitled,  ad  against  the  plaintiff,  under  the  will,  even  supposing  the  desoen 
to  be  proved ;  and  lastly,  that  the  3  &  4  Wm.  4,  c;  S7,  si  9,  Wred  tke^aimo 
the  lessor  of  the  plaintiff,  supposing  he  was  otlierwisecfititledlunderibe  wiD 
and  that  the  15th  section  did  not  save  him  from  theproviaioBsiof  the  9thr  Th 
Tury  found  for  the  lessor  of  the  plaintiff,  leave  being  tfesertedto^the  defendan 
to  moVe  tof  enter  a  nonsuit.  In  Midiaebiias  Term,  iSi&^d  rule  -ntn  i^ks  dccod 
ingly  mov^d '  for,  or  for  a  new  trial,  on  the  ground  of  the  verdict  bting  agaioil 
^iderice,  the  learned  judg^^having  reported' that  he  Hvas  dissatisfied  with  it'i.- 
'SkJeey  S^rjt;,  Peteriaarffy^iiA  BdisiU  shewed  cau8e.-^Theles9Brof -the  pkindl 
wishes' the  questibns  of  law  to'  be  settled  on  diis^motion ;  ksi,  'if  diosei  arts  ndtriri 
his^  ihvour,'  a  second  trial  w6\iM  be  useless.  It  iriust  be  conteDded,.  on-  bfehalf;«i 
the  defendant,  that  the  words  ^<  male  heirs  of  WiUiam  AageH^^Sec^iars  wvsdsii 
pufchb<9$,  and  operate^  ^  a  merectera^nalio  perwne^  and  thats'the^pendn  ii 
satisfy  ^he  devise  must  be  both  heir  and  heir  getierali^'  William  An^eH;  and k 
1hiale',-£lecord]ng  tothe  weli^kziown  doctrine  of  Lord  Coke(CoviLitL2^*b)iv  Sot 
the  le^r  df  the  plaintiff  cohtekidsi,  on  the  other  handy  that  hej  fhavisg  tfioed 
his' descent -through  males' from  William  Angdl^  the  first  purdbaser  of  Cm^ 
hurisft,  f  s'totitled,  as  againfit  the  defendant,  \vfao,  thou;rH»bdir  !g|ienenl  ai  well  ofib 
same'Wflliattn  Aiigell',  as  aleio  of  the'testator^  traces  his  desbentf  tnroti^h  a  fesfk 
^rhef^^yatr' intention  of  the  testatbi*  must  alwdys  be  I'd^ked  to^' and  m^lhis  tee 
the  testiitor  cdtild  ribt  Ka^e  meant  the  lands  tagoHo^hislheir  genend  ;  f or Jlnii|^ 
4id miist^be  tkken  tb 'have been^aware  thatthegraikdsoii^fMbsi/FKdhces  BroM 
^Mras 'h^  heitgen^dl^  he* gives  a prefet^nce  to  the  inade  heirs <of  AVdUiaiD'Aigelk 
he  Wd^itj  rioThave  made' the  grandscm  the  subject  ofisi  distfiiieti  ulteradr«deni4 
lAiless  fye*fa&d' intended  by^  the  first  devise^  a  special  heir,  daimiiiig  exduolidr 
^hrMjt^'makrs^in  contr^istmction  to  the  heir igenemU  aadtiflf  the  time  of  tS 
de^lih'of  the  tel^tatort herd  was  a  special  beiryanswdriilg  ^ the  Idedcnptieo{in>the 
deVis^,^  nafnhely,' Mohn  Angell,  the  father  >6{  the  present  lessdriifitM  plauttit 
abd  ^hich  John  Angell  (bed  in  180S.  Seoondlyv  the  doctrine  of*  liordiGab 
Has,  'if ^ot>  completely  'ov^ruledybeeh  gveatly (modified,  And  evda*  foequeiid^ 
d^pkrtMl  frotn;'iri  the  later  d^isions.  j  It  ma^* be  ^dmilKed/dUat* 'dowa^ ito^ 

JrekYVlS/3t  'W^is  generally  supported^  as  in  Aahenhiwst^  eas6<Holn  34)yi«faaie 
and  ^^^s 'dmsed  to  e^tec^tors  till  900£  shoukl<  beriraosed^fbt  tbie  /lUalatfl^ 
thk^'dbugl^fs,  aiidUhett  to 'his  heirs  male  for  ever;-*andritlwasfh'flld7Shil 
the'mal^'^eit  cbtild  tiot  take  against  the  dau^btersy  li^ho-wereilieira '^cMiL 
'96  iti  Cdtvndkn  v.  Clef  A  (Hob.  S9),  iv^here  A.^  'liaving  a'  sea  ^aitid^dau^Mr, 
'dbvl^  ti&  his  son,  but  if  he  died  without  issuer  tjUen  te>biS'(ihoteBllatQr\i)iri{|^ 
hrffs  of  Ais' name,  it  was  held  that,  on  the  death  ofitbe  son  winiocitfissHe;itiR 
land  shbaldnoC  gb  totbe-male,.but  to  theissueoflthe  daughter  ^ha  were  £iaiaki 
(See  al^6  StrutkdoHv.  Stoweli,  Freeni.  «16  vStttPltTig  v.  '£i^mfc^/Pmc.  Ghi'oA) 
In  Fo^rrf  v:jLb>*d  Oe^Uist&n  (3  Salk.  386)  the- fqct«f were. aimiltM: -to ithoseiP 
Cbwndeny:  Cterk^  and  also  in  Daw,' wv.  Ferrare(fi  P«J  Wmsjl)^  wHereLdid 
•Macclesfield  considered  the  point  so  well  settled  Jiy  F6rd  )Tj  Lord  OssutiMti 
that  he  sldpped  the  argument*  Since  that  pbriocl,»hOwevAr,  (b^fe  havelbccfl 
many  cases  in  which  Lord  Coke's  doctrine  has  been  departed  frilm,  and  f the  rule 
itself  questioned  ;  such  as  Pibus  v.  Mitford  (1  Vent^  Ml )i  where  a.^on  af  tte 
testator^s  brother  was  admitted  to  take  under- a:  devise  to  testatbr^ theirs  nidtt 
though  the  testator  had  left  three  daughters,  there  being' 6ther  voitis  in  theviBj 
as  is  the  case  here,  to  shew  the  testator's  intention.      It  is  true  that  Mn  Htf* 
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l^reave  refen  lo  this  case  as  an  exxteptionionly  to  Lord  Coke*s  rule ;  but  if  the 

ncoeption  was  made- ia  that  casey  the  terms  of  the  will  are.  just  as  strcmg  ia 

this- case,  to  make -it  also  an  exception  if  the  rule  is  held  to  prevail.     In  Neuh 

tmmimv.  Barkkam  (S  Vem.  729,  737;  Fr.  Ch.  442,  461 ;  see  also  Ambl.  8), 

Lord  Cowperhd^j  that  a  jminger  brother  could  take  as  heir  male  under  a 

devise  to  the  heiref  male  ol  the. body Adf  the  testator's-  great  grandfather,  though 

the'daugbterof 'Sb  elder  .  brother  was  heir  general,  Und  deiiied  Lord; ^Coke's 

pgtopositidn«  <   Tbia- decree iwas  afterwards. confirmed: by  Lord  Hardwicke^ 'wbo, 

It  'inust  be  admitted,  relied  income  degree. on, the  special.circumstanQ^  of ^ the 

case.  In  BewmanJv.Yates^l  .Ch.  Ca..i45)  tht^son  ofasecond  fv.ife  wasaU^wed 

to  take  undek*>a>limitaition<t6  lieir^male  by  the  second  wife^<  though  thejco  vas  a 

son  hy  the  first  wife.  In  Baker. s..  Wtdl  (cited  in  1  Stra.  41)  the  testator  directed 

fliat  if  his  heir  shoiildbe  a  female^  his  heir  sh^ild>pay  12^  a  ^ye^pout  i>€v4he 

land,  which" wis  iield  a-roanifestiinplicaliou-tbat.a  special. heir, wapi  o^eanty-^AS 

cmitradistiDguiciked  from- thei .heir Igeneral.    In  Wiila  v.. Palmer  {5  Burr.  Sj515) 

tf^iscm  of't^Qettiori  by  aisotdntf  wife,  was  held  to. be/entitled  in >pi«fereiice  to 

Ae  daughter  of  aildeceased«son^«wbo  wa»i)eir  general.  .Hargreave's  note^to  Co. 

litti  24vb,  was  wxittcftt  before  tkexJeciaionsof  the  cases  of  GnH^tUle  denhWeston 

"^.Burienskami  GoadtiU^yjPugh  (Fearne'aConting,Rem.ifi72,<574),.and^-f7/w 

Yi  Palmer i .    In  a  subsequent:  note  to  Co^  Litt.  164,  a,  he  «ckls :   ^'  In  a  former 

note  I  baveendeavpuped  to^  support 'Lord  Coke*s  doctrine;  but  since  that  note 

a  ease  has  been  published^  in  which    the  Court  of  King's  Bench,  after  three 

aagoments^  have  decided 'i^inst  applying  the  rule  to  a  will  (Wills  v.  Palmer^ ; 

«Dd  in  Burienshatv  v.  Weston^  the  Court  of  Exchequer  refused  to  apply  it  toia 

carriage  settlement."'     In  1  Roberts  on  Wills,  42^  427,  after  citing  the  above 

^ues, it  is  observed  f  M<Mr.  iHargreave,in  one  of  his  ablest  notes,  has  defended 

Jiocd  CokeV position ;  but  theeontrary  doctrine  has  prevailed,'  and  it  appears 

aoiw  to 'be- settled*  law.  that  a  person  may  take  as  special  heir,  by  purcnase, 

irithout  at  tbe  same  tiflne  answering  to  the  character  of  heir  general.'*'      In 

"S  Jarman  oh  Wills^  p.  8,  it.  is   said:    ^'Subsequent  cases  have  established,. 

k'appositiqn  toi  Lord  Goke'si  doctrine,  that  a  limitation,  either  in  a  will  or 

-a  deoJy  to  the  hdirs  special  of  the  body,  by  purchase,  will   take  effect  in 

lardur  of  the  designated  beirxof  the  body,  though  he  or  she  be  not'>  the 

kir  geoeraLV      .  And   Mr.^n  Burton   (Compend.  Ueal   Prop.   221,  4th  ^.) 

abierves,  thatLoidGobcl's  dbotrine  has  since  been  contradicted  in  so  many 

Mtanoes,  tbatl  it-is  hard .  toivsay   in   what  cases  it  can  now:  be  stipporteX 

'Sfoondly,  the  lessor  of  the' plaintiff*  is  not  barred  by  the  statute ,3  &  4  Wm.  4, 

'c27,  s^O.     This  actioa  was  commenced  in  Trinity  Term,  l8Si7,i,  just, after 

ife  expiration  of  the  lease,  and  within  the  five  years  after  the  poasing  of  the 

Matute^  which  passed  on  the  24th  of  July,  1883.     First,  the  OUi  section  does 

aot  BSkcX  the  present  case.     It  is  said  that  the  adverse  possession  began,  under 

tiiat  section,  the  first  time  the  defendant,  or  those  under  whom  be  claims, 

itceived  the  rent  under*  the 'lease,  which  receipt  took  place  undoubtedly  more 

dian  twenty  years  ago ;  but  that  would  be  a  most  unreasonable  construction  to 

put  on  this  section,  as  the  plaintiff,  so  long  as  the  land  was  held  by  the  tenant 

under  the  lease,  > would  have   no  power   of  enforcing  her   rights  by  entry. 

Before  the  statute,  the   right  of  entry   was  preserved  till  the  expiration  of 

tbe  lease.     {Doe  dem.  Cook  v.  Danoers,  7  East,  229 ;  Btishby  v.  Duamj  S  B. 

fc  C.  298.)     Tiie  statute  has  undergone  considerable  discussion  in  various 

cues ;  and  the  real  question  is,  what   is  the  meaning  of  the  word  *^  rent  " 

m  this  and  the  previous  section  ?     {Paget  v.  Faley^  2  B.  N.  C.  679 ;  Grant 

t.  £aia,9  M.  &  W.  lis ;  Doe  dem.  Davy  v.  0.venhamy  7  M.  &  W,  181.)  The 

Woids  of  section  9  must  be  considered  as  prosjiective,  and  could  not  have  been 
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iotodcd  to  applr  to  existiDg  leases;  <ir  the  word  ^rent*  may'  be  read 
**henar  (see  action  ft).  At  all  events,  the  ksHH'  of  the  plaintiff  is  pro> 
tected  br  section  15,  as  the  posMsaion,  not  being  adTcrse  at  the  time  the  Act 
nsaed,  'the  lessor  of  the  plaintiff  had  five  years  either  to  enter  or  distnrin. 
The  words  ^  receipt  of  the  profits"  most  in  that  section  refer  to  the  tenant 
{Doe  dtm.  Eransw,  Page,  13  L.  J.  1^  Q.  B. ;  5  Q.  &  767),  and  thequestioD 
of  adTerse  posaesrion,  under  this  secticm,  must  be  decided  with  reference  to 
what  was  the  state  of  the  law  when  the  statute  passed.  {Nepean  v.  Doe  dem, 
Knighi,  2  M.  fc  W.  911 ;  Doe  dem.  Jomee  x.  miRams,  5  A.  &.  E.  S91.) 
[Pattesok,  J. — The  fifteenth  section  speaks  rf  **  land  or  intovst;**  there  is  no 
other  ckmse  where  these  words  are  used  together;  it  seems  to  me  that  the 
word  ^^interest'"  has  crept  in,  by  mistake,  for  rent]  The  mere  receipt  of 
rent  by  a  stranger  was,  under  the  old  law,  no  eridence  oi  adverse  poe0»> 
sion  against  one  who  had  the  legal  title,  as  it  was  no  dtsamtn,  except  it 
his  option;  and  this  would  be  so,  eren  if  a  stranger  had  made  a  lene^ 
reserving  rent ;  unless,  indeed,  there  had  been  an  actual  entrj  bj  him. 
(BulL  N.  P.  104 ;  1  Roll.  Abr.  659 ;  SmUh  v.  PmrkkarH,  Andn  SS4 ;  Jaym 
r.  Price,  5  Taunt.  SS6 ;  Bhmden  v.  Baughj  Cro.  Car.  80S.) 

The  SoHcUar-General  (Sir  F.  Thesiger),  Plati,  Humfirep,  and  Peaeodtj 
contriL— The  question  is,  whether  the  words  ^* heirs  male"  mean  heirs  nude 
of  the  body,  or  whether  it  simply  is  a  dengnoHo  permmcB,  as  of  one  who 
must  be  both  heir  and  male.  In  a  deed,  the  word  ^  male  '*  would  be 
rejected.  (Co.  Litt.  17,  a.)  It  is  true  that  in  general  the  words  ^<of  the  body* 
are  often  added  in  construing  a  will  {JLoird  Oseuhton's  case),  but  no  case 
can  be  found  where  this  has  been  done,  in  a  case  where,  like  the  present, 
the  testator  has  used  the  words  heirs  male,  it  being  at  the  same  time 
manifest  from  other  parts  of  the  will,  that  he  did  not  intend  to  restrict  the 
meaning  of  the  words  "  heirs  male"  to  "  heirs  male  of  the  body."  The  Court 
will  not  put  any  construction  which  might  be  given  to  worcis  of  limitation} 
in  order  to  explain  words  of  purchase.  If  other  parts  of  the  devise  are  to 
be  looked  to,  in  order  to  explain  the  sense  in  which  the  words  *^  heirs  male* 
are  used,  it  would  appear  that  the  testator  clearly  contemplated  that  the 
estate  might  come  to  a  female,  as  he  alludes  to  males  taking* first  as  long  ai 
there  are  any,  and  excepts  the  issue  of  his  aunt  Katherine.  The  words  in 
the  will  are  words  of  purchase,  though  words  of  limitation  are  superadded. 
There  is  no  evidence  that  the  testator  knew  either  his  own  pedigree,  or  that 
of  William  of  Crowhurst,  or  of  William  of  Northamptonshire;  and,  thcf©- 
fore,  no  inference  can  be  made  that  the  defendant  was  designedly  post- 
poned. {Pearse  v.  Vincent,  2  Keene,  280.)  Lord  Coke's  doctrine,  it  ii 
admitted  on  the  other  side,  prevailed  down  to  1722,  and  there  is  no  esse 
subsequent  to  that  time  in  which  the  special  heir  was  held  to  be  excluded, 
unless  there  have  been  words  amounting  to  demonstration  plain  of  such  an 
intention  on  the  part  of  the  testator.  Pibus  v.  Mitford  was  an  instance  of 
this.  The  words  "  heir  male  of  the  body  "  are  a  complete  designaiio  pet' 
sonce,  even  in  a  deed ;  but  if  the  words  "  of  the  body  ^  be  omitted,  the 
heir  general  will  always  take.  The  defendant  in  this  case,  therefore,  must 
take  under  the  will,  unless  the  words  of  it  amount  to  demonstration  plain 
of  an  intention  to  exclude  him,  and  this  agrees  with  Cownden  v.  Clerk, 
and  the  exception,  if  it  be  one,  proves  the  rule.  The  remarks  of  Lord  Cowper, 
in  Newcomen  v.  JBethlem  Hospital,  or  Browne  v.  Barkham,  were  occasicxied 
by  an  attempt  to  strain  Lord  Coke's  doctrine  too  far,  whilst  it  is  clear  that  he 
recognised  that  doctrine  itself.  In  Baker  v.  Wall  (1  Stra.  41),  there  was 
demonstration  plain  of  an  intention  to  exclude.     TPills  v.  Palmer,  and  Good' 
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iile  dem.    Weston  v.  Burtenshaw   are  the   two  cases  subsequent  to  Mr. 

largreave'^snote.    In  the  former  case  there  were  special  circumstances,  and  a 

emainder  being  limited  after  a  settlement  on  the  heirs  male  of  the  body,  could 

eave  no  doubt  as  to  the  estate  tail.    Newcomen  v.  Barkham  was  referred  to  in 

hat  case.     In  Goodtitle  dem.  Weston  v.  Burtenshaw,  which  is  referred  to  in 

largreave's  note  to  Co.  Litt.  164,  a,  24,  b,  the  words  were,  "  heirs  female  of 

he  body,*'  and  it  would  seem  that  in  that  case  the  judgment  was  for  the 

Lefendant.     In  Goodtitle  y.  Pugh  (Feame's  App.  578),  Lord  Mansfield  treats 

ibe  rule  as  settled ;  and  Lord  Hardwicke,  in  5  Bro.  P.  C.  454,  which  agrees 

fith  Doe  dem.  Winter  v.  Perratt  (5  B.  &  C.  48).    It  may  be  admitted  that 

Lord  Coke  is  wrong,  if  he  is  to  be  taken  as  laying  down  a  rule  which  is  sub- 

fd  to  no  exception.  The  main  questiixi  is,  what  was  the  intention  of  the  devi- 

lor?     (Doe  dem.  Lord  Lindsey  v.  Cob/ear^  11  East,  548  ;  Withy  v.  Mangles, 

10  CL  &  Finn.  SJS;  Bemal  v.  Bemcd,  8  MyL  &  Cr.  659 ;  Oddie  v.  Woodford, 

l.Myl.  &  Cr.  584.)     But  there  is  another  view  of  the  case  which  is  also  in 

b¥our  of  the  defendant.     He  takes  under  the  precise  terms  of  the  gift  itself. 

He  is  heir-at-law,,  and  also  in  possession,  and  is  not  excluded  by  any  part  of 

the  will.     If  the  testator  is  not  proved  to  have  known  of  the  state  of  ms  own 

bmily,  the  Court  cannot  take  notice  of  it.     [Loan  Dekmak,  C  J.-^Is  there 

my  case  where  any  distinction  has  been  taken  with  reference  to  the  knowledge 

of  a  testator  of  his  own  pedigree,  and  of  the  state  of  the  family  ?     Patte- 

lON,  J. — I  think  that  the  Court  should  be  put  in  the  position  of  the  testator.1 

If  the  testator  had  had  an  exact  knowledge  of  the  state  of  the  family,  he  would 

not  have  used  the  words,  ^^if  any  such  there  be.^     Again,  a  party  may  claim 

to  be  heir  male  though  he  has  descended  from  a  female  {Lord  OssuUtorCs  case ; 

Jkaoes  v.  Ferrers ;  Doe  dem,  Eustace  v.  Easley^  1  Cr.  M.  &.  R.  828) ;  or, 

liitly,  the  will  may  be  considered  as  void  for  uncertainty,  and  the  defendant, 

who  is  heir  general,  will  be  entitled.     [Patteson,  J. — Has  there  ever  been  a 

case  in  which  a  devise  has  been  held  void  for  uncertainty,  except  with  reference 

to  the  extrinsic  evidence  in  the  case  ?  In  the  case  in  the  House  of  Lords,  no  two 

persons  were  agreed  as  to  the  construction  of  the  devise,  and  yet  the  will  was 

not  held  void.]     Then  as  to  the  statute  3  &  4  Wm.  4,  c  27,  tlie  defendant  and 

Ids  father  have  received  the  rent,  without  interruption,  from  1784  to  1887. 

There  is  no  pretence  for  saying  that  the  9th  section  of  the  Act,  any  more  than 

tte  other  sections  (Ctdley  v.  Doe  dem.  Taylerson^  11  Ad.  &  £1.  1008),  is  pro- 

^tive ;  and  if  not,  it  clearly  applies  to  such  a  case.     The  lessor  of  the  piiEun- 

tiff,  though  he  could  not  perhaps  have  entered,  might  have  distrained  on  the 

tenant.  The  word  "rent"'  cannot  be  read  as  "heriot,'*  though  it  may  include  it. 

[Patteson,  J. — There  is  considerable  difficulty  in  construing  section  9.     A 

toiant,  who  is  right  in  paying  his  rent,  has  no  right  to  bring  an  action ;  he  is 

tbe  person  in  possession  of  the  land  under  the  lease.  In  this  case  there  has  been 

tt>  one  period  at  which  the  ejectment  could  have  been  maintained,  unless  there 

vere  some  circumstances  of  disclaimer.  It  seems  that,  in  the  9th  section,  the 

legislature  has  used  the  word  ^^  rent  ^  in  two  different  senses ;  in  some  instances 

M"rent,"  and  in  others  as  "rent  charge."     Rent  reserved  and  rent  received 

nuist  mean  different  things.]     If  a  party  had  a  rent  of  lOOZ.  per  annum,  for 

vhkh  an  assize  would  lie,  and  demised  it  for  70Z.  in  consequence  of  the  trouble 

tf  collecting  it,  that  would  be  an  example  of  one  species  of  rent.     It  seems  that 

tti  attornment  to  a  wrong-doer  on  a  disclaimer  would  give  a  right  of  action  to 

die  person  entitled,  though  there  may  be  said  to  be  a  right  of  election,  as  such 

person  is  not  compellable  to  enforce  his  right.     (Cholmondeley  v.  Clinton, 

Turn.  &  Russ.  108, 119.)     [Patteson,  J. — Lord  Eldon^s  observations  there 

io  not  shew  that  the  person  entitled  is  bound  to  bring  an  action  at  the  time. 
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If  you  once  establish  the  doctrine  of  election,  a  party  may  be  entitled  to  say, 
that  he  will  not  treat  the  disclaimer  or  attornment  as  adverse,  but  wiU  wait  dH 
the  lease  is  out.]  There  has  clearly  been  an  adverse  receipt  of  rent,  which 
brings  the  case  within  the  words  of  the  9th  section.  Then,  lastly,  if 
the  possession  had  already  been  adverse  under  the  9th  section,  the  15th 
section  will  not  apply  to  assist  the  lessor  of  the  plaintiff.  That  section 
shews  that  the  legislature  contemplated  that  in  some  cases  the  entirfe  twenty 
years  might  have  elapsed  before  the  Act  passed,  and  meant  to  make  the  cbn- 
stant  receipt  of  rent  by  a  party  not  entitled  to  it,  an  adverse  possession  against 
the  party  claiming  to  be  entitled  to  it.  [Patteson,  J.— Entitled  to  what? 
During  the  lease  the  landlord  has  no  claim  in  support  of  the  land,  and  as  far 
as  the  possession  of  the  land  goes,  it  therefore  is  not  adverse.  The  16th 
^  ectioD,  for  the  purpose  of  this  case,  must  l)e,  of  course,  construM'  in  reference 
to  the  9th,  and  the  person  in  receipt  of  the  rent  is  not  the  landlord.]  Ai 
between  the  defendant  and  the  lessee,  there  was  a  receipt'  of'  the  profits 
(section  35).  Is  not  the  receiving  them  by  the  defendant  for  sixty  years  Jdi 
adverse  possession,  as  against  the  lessor  of  the  plaintiff?  (Doe  w'  Osenhdiki 
7  M.  &  W.  131 ;  and  Chadwick  v.  Broadwood,  8  Bcav.  308.) 

The  case  was  subsequently  argued  as  to  the  verdict  being  against  evidedoe, 
when  the  Court  expressed  an  opinion  against  the  correctness  of  tTie  verdict.  In 
the  sittings  after  Hilary  Term,  184:6,  the  judgment  was  delivered  as  follows:— 

Judgment. 

Lord  Dexmax,  C.J. — The  first  question  in  this  case  is,  what  construcdon 
is, to  be  given  to  the  words  of  the  will  of  the  testator,  made  in  1774,  which  are 
as  follows.  [His  lordsliip  then  read  the  devise,  as  above  stated.]  The 
defendant  in  this  action,  the  son  of  Mr.  William  Browne,  the  devisee,  is'  undoubt- 
edly the  heir  general,  both  of  the  testator  and  of  William  Angell,  the  fittt 
{purchaser  at  Crowhurst ;  but  he  traces  his  descent  through  a  female,  namely, 
rom  Frances  Angell,  afterwards  Browne,  the  only  chilcl  of  William  AngJl, 
who  was  the  eldest  son  of  John  Angell  (the  caterer),  who  was  the  eldest  son  of 
William  Angell,  the  first  purchaser  at  Crowhurst.  John  Angell  (the  caterer)  had 
five  sons  besides  William,  the  father  of  Thomas  Browne ;  three  of  those  five 
died  without  issue;  another  (Justinian)  was  the  grandfather  of  the  testator, 
with  whom  that  male  line  expired.  The  lessor  of  the  plaintiff  endeavoured  to 
trace  his  descent  from  the  youngest  (Thomas),  entirely  through  males.     The 

Suestion  therefore  is,  whether,  m  order  to  satisfy  the  words  of  the  will,  the 
aimant  must  be  heir  general  as  well  as  heir  male  ?  We  do  not  think  it 
necessary  to  examine  minutely  all  the  authorities  on  this  much  litigated  question. 
The  cases  of  Wills  v.  Palmer  and  of  }l'€sto7i  v.  Burtenshaw^  in  the  appendix 
to  Fearne  on  Contingent  Remainders,  are  relied  on,  to  shew  that  the  rule  laid 
down  by  Lord  Coke  (in  Co.  Litt.  24,  b)  has  been  entirely  destroyed  ;  but  it 
is  not  necessary  in  this  case  to  go  so  far.  It  must  be  admitted  on  all  hands,  that 
the  rule  is  modified,  as  stated  by  Lord  Hardwicke,  in  Newcomen  v.  Bethlem 
Hospitaly  reported  in  various  places  and  by  different  names.  So  that,  unless 
there  be  some  circumstances  to  take  a  case  out  of  the  rule,  a  claimant  must  shew 
himself  heir  general  as  well  as  male  ;  but  that  there  may  be  such  plain  indi- 
cations of  a  contrary  intention  in  the  testator,  as  to  take  a  case  out  of  the 
rule.  ^  Here  we  are  of  opinion  that  there  is  such  plain  indication  of  a  contrary 
intention.  The  testator,  in  this  clause,  speaks  of  his  great  grandfather,  John 
Angell  (that  is,  the  caterer),  of  the  defendant's  father  being  the  grajsdson  to 
^*  Frances  Browne,  who  was  an  Angell."     Mrs.  Frances  Browne,  it  appears,  was 
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the  first-cousin  of  the  testator'*s  father,  the  only  child  of  the  eldest  brother  of 
the  testator's  grandfather.  The  testator  plainly  knew  the  pedigree  of  the  family 
up  to  William,  the  first  purchaser  at  Crowhurst;  he  speaks  of  his  great 
aunts,  Marriott,  Lucy,  and  Hocknall,  daughters  of  liis  great  grandfather, 
John  fthe  caterer)  ;  he  knew  that  Mrs.  Frances  Browne  was  an  Angell,  and 
could  hardly  have  been  ignorant  that  her  father  was  his  great  uncle,  \vnich  was 
probably  the  reason  of  his  preferring  the  Browncs,  as  being  descended  from  a 
ipale  Angell,  son  of  John  (thecatei-er),  to  the  Marriotts,  Lucys,  and  Hocknalls, 
who  were  descended  from  females,  daughters  of  the  same  John  Angell.  He 
must  also  have 'known  that  the  defendants  father  was  the  heir  general  of 
William  Angell,  of  Crowhurst.  When,  therefore,  he  used  the  words,  **  male 
H^rs,  i£  any  such  there  "be,  of  William  Angell,  the  first  purchaser  at  Crow- 
hui^tj,''  he  must  have  been  aware  that  if  the  word  "  heirs"  were  taken  in  its 
^frict  sense,  there  could  not  possibly  be  any  person  answering  the  description  ; 
neither  could  he  have  meant  the  heir  general  of  William  of  Crowhurst,  provided 
such  heir  general  was  a  male,  for  the  defendant's  father  answered  that 
description,  anfj^yet  there  is  an  express  devise  to  him  in  default  "  of  the  male 
heirs  or  descendants  of  VVilliam  of  Crowhurst,*"  which  expression,  as  well  as 
the  subsequent  words,  "the  males  to  take  place  first,  so  long  as  there  be  any 
through  every  descent,"*' strengthens  the  supposition  that  the  testator,  by  his  first 
devise,  intended  to  point  at  those,  if  any,  who  could  trace  through  William 
of  Crowhurst,  entirely  through  males.  The  early  authorities,  as  is  remarked 
in  the  note  to  Powell  on  Devises,  vol.  l,p.  328,  reatl  such  a  devise  as  one  to 
the  heir  general,  provided  that  heir  is  a  male ;  but  the  learned  editor  has 
expressed  much  doubt  whether  it  would  he  so  read  at  the  present  day,  referring 
to  the  cases  of  Baker  v.  Wall^  Ford  v.  Lord  Ossuhton^  and  Doe  dem.Lindsay  v, 
Colyear,  shewing  that  a  devise  to  A.,  and  his  heirs  male  or  female,  or  to  A.  for 
bis  life,  and  after  his  death  to  B.,  his  right  heir  male  for  ever,  is  an  estate  tail; 
and  it  may  be  well  argued,  that  as  the  words  "  heirs  male"  have  the  meaning  of 
heirs  inale  of  the  body  where  used  as  words  of  limitation,  so  they  should  now 
have  the  same  nieanlng  where  used  as  words  of  purchase.  It  is  observable  that, 
in  the  present  case,  the  words  are  used  as  words  both  of  purchase  and  limitation, 
for  the  devise  runs  *'  to  the  male  heirs,  if  such  there  be,  of  William  Angell, 
the  first  purchaser  at  Crowhurst,  and  their  heirs  male  for  ever.*'  In  the  first 
part  they  are  words  of  purchase,  in  the  last  part  words  of  limitation.  There  is 
DO  doubt  that  in  the  last  part  they  mean  the  male  heirs  of  the  body  of  the 
devisee.  Why  should  they  not  then  l>e  taken  to  mean  the  male  heirs  of  the  body 
of  William  Angell,  the  first  purchaser  at  Crowhurst,  in  the  first  part  ?  But, 
whatever  may  be  the  right  construction,  as  a  general  rule,  we  are  of  opinion, 
that  in  this  case  the  words  must  be  construed  in  a  special  sense,  by  reason  of 
the  plain  indication  of  the  testator'^s  intention,  collected  from  the  will  itself. 
Now,  that  special  sense  can  only  be,  male  heirs  of  the  body  of  William  Angell, 
of  Crowhurst ;  and  a  person  to  answer  that  description  must  clearly  trace 
entirely  through  males.  The  defendant  does  not  so  trace;  but  the  lessor  of  the 
plaintiff",  if  the  facts  he  asserts  be  established,  does.  It  was  urged  in  argument, 
that  the  devise  must  be  held  void  for  uncertainty,  and  the  case  of  Uddie  v. 
Woodford  was  cited.  That  case  arose  upon  the  well-known  will  of  Mr.  Thel- 
lusson,  the  words  being  "  eldest  male  lineal  descendants.'"  The  two  points 
there  argued  were — whether  the  devise  was  void  for  uncertainty,  and  whether 
aperson,  in  order  to  answer  the  description,  must  trace  entirely  through  males. 
The  same  points  arose  when  the  will  was  first  litigated  before  Lord  Lough- 
l»roiigh,  asdst6d'by  Mr.  Justice  Buller,  Mr.  Justice  Lawrence,  and  Lord 
Alvamey.    Thbse  learned  persons  seem  to  have  had  no  difficulty  as  to  the 
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question  of  uncertainty,  but  Lord  Eldon  evidently  felt  connderaUe  difficulty; 
yet  he  held  that  the  devise  was  not  uncertain,  though  earnestly  wishiDg  that  the 
parties  would  appeal.  They  did  appeal  to  the  House  of  Lords ;  and  Alex- 
ander, C.B.,  delivered  the  unanimous  opinion  of  the  judges.  The  question  of 
uncertainty  does  not  appear  to  have  been  put  to  the  judses,  though  it  was  Failed 
by  the  appeal,  and  the  decision  of  Lord  Eldon  was  confirmed.  In  that  case  alio 
it  was  held,  that  a  person,  in  order  to  satisfy  the  words  **  eldest  male  lineil 
descendant,^  must  trace  entirely  through  males.  We  think  that  the  wcxdsia 
the  present  case,  ^*  male  heirs,*^  are,  at  all  events,  full  as  certain  as  the  words  in 
Mr.  Thellusson^s  will,  and  that  no  valid  objection  can  be  maintained  on  thit 
ground.  The  first  question,  therefore,  must  be  determined  in  fayour  of  tiie 
kssor  of  the  plaintifi*. 

The  second  question  arises  under  the  9th  section  of  3  &  4  Wm.  4,  c  21, 
upon  the  true  construction  of  which  we  are  of  opinion  that  this  action  of  mot- 
ment  would  be  barred  by  leqgth  of  time,  if  not  saved  by  the  l{ith  section  of  the 
same  Act.  Considerable  difficulty  arises  on  the  constructiw  .of  ^s  Jisi 
of  Parliament,  by  reason  of  the  word  ^^rent "  being  used  in  two  difierent  aenifi 
throughout,  viz.,  the  sense  of  a  rent  charged  upop  the  land>  and  of  i^icnt 
reserved  under  a  lease.  In  the  very  first  section  of  the  Act,  the  interpvetatifla 
clause,  it  is  used  in  both  senses,  for  it  is  made  to  extend  ^*  to  all  henots^  audi 
to  all  services  and  suits  for  which  a  distress  may  be  made,  and  to  all  annuities 
and  periodical  sums  of  money  charged  upon  and  payable  out  of  land.^  In  die 
second  section  it  is  used  in  the  sense  of  rent-charge  only,  as  stated  faj 
Tindal,  C.  J.,  in  the  judgment  in  Paget  v.  FoJey^  and  as  expreuly  held  by  tlie 
Court  of  Exchequer  in  the  case  of  Grant  v.  ElUs,  The  word  is  used  in  the 
same  sense  in  the  8rd,  4th,  and  5th  sections.  In  the  7th  section  it  is  used  in 
the  same  sense.  The  words  are,  *^  when  any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent  as  tenant  at  wilL* 
Now,  a  tenant  at  will  ofiandj  out  of  which  a  rent  is  reservedy  cannot  by  an? 
possible  construction  of  language  be  said  to  be  in  the  receipt  of  the  rent  whick 
ne  pays.  He  cannot  be  tenant  at  will  of  the  land  and  of  the  rent  also. 
Indeed  no  one  can  be  said  to  be  the  tenant  of  or  to  have  any  estate  in  the  rent 
reserved  by  a  lease,  as  was  shewn  in  the  case  of  Prescott  v.  Boucher  (3  B.  &  Ad. 
849)j  and  was  agreed  to  in  the  judgment  in  Grant  v.  Ellis.  The  word  **  rent,*" 
therefore,  in  the  7th  section,  must  mean  rent-charge ;  and  there  is  no  absolute 
absurdity  in  supposing  that  a  person  seised  in  fee,  orfor  life,  of  a  rent*charn 
might,  for  a  gross  sum  of  money,  demise  it  for  years,  or  at  will,  at  a  smaller 
rent.  In  the  8th  section,  the  same  sense  must,  for  the  same  reason,  be  given  to 
the  word  ^<  rent,**^  in  the  earlier  part  of  the  section ;  but  at  the  close  c^it,  the 
word  is  manifestly  used  in  the  other  sense,  viz.,  that  of  a  rent  reserved ;  the 
words  being,  <^  or  at  the  last  time  when  any  rent  payable  in  respect  of  tenoMCg 
shall  have  been  received.'" 

We  come  now  to  the  9th  section,  on  which  this  case  turns.  The  word  **  renf* 
is  there  used  seven  times.  The  first  time  it  means  rent-charge ;  the  second  and 
third,  rent  reserved;  the  fourth,  rent-charge;  the  fifth,  rent  reserved;  the 
sixth,  rent-charge ;  the  seventh,  rent  reserved.  If  the  word  **  rent-charge*'  be 
substituted  for  ^'  rent,'^  where  the  meaning  is  such,  in  this  section,  the  section 
will  run  thus,  and  the  meaning  will  be  clear :  ^^  And  be  it  further  enacted,  that 
when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land, 
or  in  receipt  of  any  rent-charge^  by  virtue  of  a  lease  in  writing,  by  which  a  rent 
amounting  to  the  yearly  sum  of  20  shillings  or  upwards  shall  be  reserved,  and 
the  rent  reserved  by  such  lease  shall  have  been  received  by  some  person  wrong- 
fully claiming  to  be  entitled  to  such  land  or  rent-chargcy  in  reversion^  imme- 
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diateljr  expectant  upon  the  determination  of  such  lease,  and  no  payment  in 
respect  of  the  rent  reserved  by  such  lease  shall  afterwards  be  made  to  the  person 
rigntfuUj  entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or 
reni-cfuaye  subject  to  such  lease,  or  of  the  person  through  whom  he  claims  to 
make  an  entrj  or  distress,  or  to  bring  an  action  after  the  determination  of 
such  lease,  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the  person  wrongfully 
claiming  as  aforesaid,  and  no  such  right  shall  be  deemed  to  havejirst  accrued 
upon  the  determination  of  such  lease  to  the  person  rightfully  entitled.'^   Now, 
ID  this  case  a  lease  for  sixty-one  years  was  made  by  the  testator  to  one 
Wescombe,  in  the  year  1776.     The  testator  died  in  1784.    From  his  death  till 
the  year  1887)  when  the  lease  expired,  the  defendant's  father  and  himself  have 
received  the  rent  reserved  by  that  lease.     It  must  be  assumed,  for  the  purpose 
of  this  argument,  that  no  payment  in  respect  of  the  rent  had  been  made  to 
the  lessor  of  the  j^aintiiF,  or  to  any  person  through  whom  he  claims.     The 
right,  therefore,  to  bring  sin  action  of  ejectment  after  the  determination  of  the 
lease,  must  be  deemed  tohave  accrued  in  1784,  the  time  at  which  the  defendant's 
fiiiber  first  received  the  rent,  and  not  upon  the  determination  of  the  lease.    This 
nmth  section  was  commented  on  in  the  course  of  the  ludgment  in  Grantv. Ellis 
(9  M.  &  W.  127)>  and  the  right  of  the  lessor 'of  the  plaintiflF,  circumstanced 
as  this  person  is,  was  considered  clearly  barred.     It  may  seem  strange  that  the 
right  to  bring  an  action  of  ejectment  in  the  year  1887,  when  the  lease  in  ques- 
tion determined,  should  be  neld  to  have  accrued  in  1784,  and  to  be  barred  by 
the  lapse  of  twenty  years  in  1804,  thirty-three  years  before  the  time  for 
bringing  such  action  had  arrived  ;  but  such  is  the  express  enactment ;  and  it 
must  be  recollected,  that  the  lessor  of  the  plaintifi^,  or  those  under  whom  he 
chdms,  might  have  prevented  the  consequences  by  claiming  the  rent  within  the 
twenty  years,  and  if  not  paid,  by  distraimng  for  it,  or  bringing  an  action,  and  so 
trying  the  right.     It  was  urged,  on  the  construction  of  the  Act,  that  if  this 
lease  had  expired  one  day  after  the  passing  of  the  Act,  the  lessor  of  the  plaintiff 
would  be  barred;  whereas  if  it  had  expired   two  days  before  the   passing 
of  the  Act,  he  would  have  been  entitled,  and  that  so  great  a  change  could 
not  have  been  intended.     This  argument  was  urged,  both  in  regard  to  the 
general  meaning  of  the  section,  and  also  in  regard  to  a  ground  that  was  much 
pressed,  namely,  that  the  section  is,  at  all  events,  retrospective  only,  as  was 
held  in  regard  to  the  seventh  section  in  Doe  dem.  Evans  v.  Page  (6  Q.  B.  767). 
It  is  very  true  that  the  change  is  great ;  for  undoubtedly,  at  common  law,  a  party 
entitled  to  land  subject  to  a  Tease  might  bring  an  action  of  ejectment  to  recover 
that  land  within  twenty  years  after  the  expiration  of  the  lease,  though  another 
had  wrongfully  received  the  rents  under  that  lease.     The  possession  under  the 
lease  being  lawful,  the  person  entitled  to  the  rent  might,  if  he  pleased,  abstain 
fix)m  asserting  the  right  that  he  possesses,  as  not  being  adverse  to  him.  But  that 
doctrine  of  non-adverse  possession  is  put  an  end  to  by  this  very  statute,  as  was 
held  in  the  court  of  error  in  Doe  dem.  Knight  v.  Nepean  (2  M .  &  W.  894)  ; 
and  if  the  meaning  of  that  section  be  plain,  the  greatness  and  suddenness  in  the 
change  of  the  law  cannot  affect  that  meaning.     We  are  of  opinion   that  the 
words  of  this  section  are  plain,  and  must  have  the  construction  we  have  put 
upon  them.     With  respect  to  the  section  being  retrospective,  it  is  sufficient  to 
iay,  that  the  lease  for  axty-one  years  was  in  existence  at  the  time  when  this 
Act  passed,  which  distinguishes  this  case  from  Doe  dem,  Evans  v.  Page.     It  is 
true  that  by  applying  this  ninth  section  to  the  facts  of  the  case,  we  find  that  by 
a  retrospective  operation  the  lessor  of  the  plaintiff  had  lost  his  right  nineteen 
yean  before  the  Act  passed,  whereas,  if  the  Act  had  not  passed,  he  would  still 
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have  his  right  for  eleven  years  yet  to  come.  But  such  appears  to  be  the  intention 
of  the  legislature,  in  oraer  to  quiet  possession  where  there  has  been  a  lon^ 
omission  m  a  party  to  assert  his  rights.  We  find  since  this  case  was  argued 
that  the  Court  of  Exchequer,  in  Doe  dem.  Jukes  v.  Sumner  (14  L.J.  SSI), 
has  held,  that  the  eighth  section  of  the  Act  is  retrospective,  agreeing  that 
Doe  dem,  Evans  v.  Page  was  rightly  decided,  which  is  a  strong  authority  for 
so  construing  the  9th  s^*tion. 

It  remains  only  to  consider  whether  the  lessor  of  the  plaintilTs  right  of  action 
is  saved  by  the  15th  section.  Now,  that  section  is  as  fblloM%  :-»^<  Where  the 
possession  or  receipt  of  the  profits  of  the  land,  or  thereceipt  of  the' jenfi,  shall 
not  at  the  time  of  the  passing  of  this  Act  have  been  ady^ree  tp  fh^  rijght^^  tWf 
of  the  person  claimiqg  to  be  entitled  tKereto,..tl)en,i&iijcJi^]^^  prJwepwoA 
claiming  through  him,  may,  not  withstanding  ^tbeperiekd. of  twenty  jfeanfink^ 
before  limited  shall  have' expired,  make  an  Witrj^  or  (Hstiiess,  o)f 'bipg^  aA 
aqtion  to  recover  $uch  land  or  i^^Jerest i%,4ny  .ji^iv^^^ 

the  passing  of  the  Act.**"  The  word  interest,  whichxisia  Xhe.  l^aduaBsebt  xdl^ 
aj}pears  here  to  be  a  mistake' fbr  thfe'WordWn/.  ',Thjs  aetidb  •  waB'^lniMigft 
within  the  five. years.*  It  is  plaits  tl)attjiepdsse$sibn  ^][:*tfip 
of  the  land  was  not  adverse  to.tbe.Iessor  of 'th^.plaui'ti£r,wh«|i  tm'Aotfiasiidi 
for  that  possession  and  receipt  wasmsd^r  a  valid  leasee  bv  whicfr'tbe  InMff'Of 
the  plaintiff  was  bound,  whether  th6  receipt  of  tHe^  jfejit  vjfijd^c^^^ 
depends  upon  the  sense  in  which  the  word  *'rent"  is  there  iisea.  We  are  bif  opinion, 
with  reference  to  the  other  sectlo<ifi^Btid'fo¥^tteT«asdn^^hat^;Wi»'hAv^dJ^r 

fven,  that  the  word  ^^rent'^'in  this  se^tfeii  tid^'ftdt  tneiiii  tkftit  i«berv^  oli'il  fcail 
or  these  reasons,  We  think  thfat^the  rfght'^f  the  ileti^cnr  of  th(e  ^tfntiff^'SdTd- 
by  the  15th'sectj6n  here; '''I  '  "'^  "'■■  ^''"^^  ''*  '''•''•-'  -'ji-i*'"  '  -^'f'  ■  <•  il( 
On  the  last  argument  we  have  already  expressed  our  opinion  that  the:Ardr(Nk*' 
was  so  far  contrary  to  the  evidence,  ad'tliit  the  case  ought  to  be  submitted  to 
another  jury.  ,Ther^ft*e,  the  mlfeifbt-n 'h0#  trial  ^niusv'b^'ab8b>ut8'>ttti'(tlie 
paytaent  of  costs.'"      •  •■  ••    ^''^-      •'     ='«'  ::"•'■■-•'  .!lr/.- -i".   h.?!.-,,/,  Ki,n  .|,ff.. 

(a)  The  canse  was,  again  tried  at,the  cnioing  ,  ground  of  an  knproper^rcMectioa  of  ^riacnct  (.fee  T 
spring atsizes,  when  Ae*aefenduuV(^t«U' JvitJ'iitW  r.%6)/^ift  Vd^^  "»"*.*  •'• 

diet.    Ande-RirijfaB'alter\tfaards|inovedfor;«otkel/-.i:^('    •.''■  -'^Hp.  .■  t...,(  ,;  ,,j.  i,,.j   j)-^,.|;  (•  !|-; 

■      ■'  :    ■.;      '  !>      -      '.\    :-    •!       ji'      •••  ■^'      i«i     7!'.j:ii:i         !l       'ir     ■..:»'.••»'.      I.      !.iJ».     ,'1   I 

.:  ■         ■'•      \'.\     ■.■.'•    .  I  )?»»;;  ic    .    •   •   '     .-I*.;     ■■»       ■■.     .-•.■.-■    ■   ,<  . .      .'iv/Wi 

'     •  ;         .     ■   ".      ..-"I      lit     l«r     i-r    .        ■•     ..  i;;;  •  ••  ..  ,     ^  »*\v\y. 


...  r'    II  ;      »  »     r»-;l        ■        .!  •      .  I  ■       :    i'  '     ^/     .     ,.  tO;  . 

J    ..  ■ '    ;•■    '.    •'■'::  ji  ■■•i'-  ■  II  ;■   ^.         .,1  ■ 

' :      I  , .'  .  '  '  ,•  ■  .  I    ,.       ,r  ...,.■• 
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COURT  OF  COMMON  PLEAS. 

THnityTermy  184S. 

^Nwember  19,  1845,  and  July  6,  1846. 

Doe  d^m.  W^pall  and.OTHE&s  v.  Woodall  and'AxOTHER.  (a) 

Weviae — Ww^^vhig  uiaU  Mo(n9tr0tkdby  tjfict  o/nperaddedjcords.  -  t 

IL^hyMi  unU,4iJteAkairi»g  daeiitd^te«UmtdU9  tb  hig ^randidHt  T»  JC-ffir  lift,  with  renunnder  im  • 
ifia^stiflaiuhit.^ip  i^^  iMfc«»,  ^<9>f^  ^  *i^«  ^  hiti/he  U^«a9r*s)  granJchUdrm,  WUlwm,  Samuel,  . 
Vice,  and  'fffiinahf&ihey  shimid  happen  to  be  Bvinjf  at  the  time  of  the  tkcease  of  T.  Z.,  "for  and^ 


hhigthe  ti^of  ^iHif^ ndtkrd  Jihea,  aikd  the  lifh&f^iumvoroftheWt;**  ^  tenants  in  comrnin,  with 
mtdmdrr  ^tD  ikeJi^MtaHd  dltdndmmy  the  eon^eonMtfthe  had^  emdhodm**  o/M»{iheteitator)»)' 
^d  grmdfkil4rin,*'JtitifM4fM  to^ke  hf^Utm,**  fnd  the  rme^we  fiein  qfthe.  body  und  bodiee  tfaU^t^  • 
N»f  htch  em  and:  eons  unMlltMssmngy^  r^majmdir  sntailto  aftthedoMghters oftlie  saidtestator*jS 

m^ymtndtktf^^  1  <^  .a^iSi  hpng  to'the  daughtete  ai  fmrchaeen'  in  Hhe  manner  as  the  devise  to  the 
kg;.     Tki^4Hen]foU(A»eA  the  jJuemnt  ekaae  >^*<  And  in  eaki  either  of  my  said  gnmdxHdUSten; ' 
f[ilglim^fSan^mlf  4]kp%intd.Wi^hxJh^hnp^  Uk^ie^kavimnfi  issue  behind.him.  Ad-,  or  fhem^ -. 
\^  my  wiUMdmatning  is  that  ^U  and/nngular  the  premises  hereui  bu^  devised  shaOyo  aw(  remaU 
i'n»  Jkfifhjb/'oflhM,  dt(d  tKh^^pf  his  or  her  body^  IhwfiHy  A  he  Ggotten,  in'monner  afdrekiiir 
Mii'ikpt^thkADafdk^^inmaiM^t^tripid  tost  elause  r^erredioths preeedina partif  thewUli 

9di^erefiy  ^^elgnmtalh,  hepi6inn6d''  the  inteBii/m  of!  thei  testator,  as  to  control  the  meaning qf^ths  * 
mde**  heirs  (^ the  Wy  "diM^  kst^chuse,  and  tiat  th/er^ors  tJ^ffoid  grandchildren  of  the  testator- . 
iiiuBder  the  tntlonh  life estaiesl'  ;  ;    ^ 

1\^IS.  wafti<ai|.ac;ti(:^Qf''e]ect0ent,>l]roMght  to  recover  certain  eataiesia  the.. 
ii^f;  aeyerali pansliest  of  i  Uanf  Uen  and  Llaoover,  an  the  county  .of  Monmoutb^ 
^/parti0^!  lifter  iasue  joiqed  hy  consent,  and  .by  order  of  the  . Honourable i 
r.  Justice  Coltman,  stated  the  facts  for  the  opinion,  pf  the  Court;  inth^ 
Hffwing.ir  uuh     »w'  1-    !,-.-  I..-     i      .-     '.  •  . -.   ►  ..(  ..n  .-o 

)Xhonia» , Morgan, (beipg.s^ifif^  ip  fe^simpleof  the  estate  in! question,,  dqly 
adeand  executed  his  will,  bearing  date  the  26th  day  of  November,  179^  £  : 
u]^fi(tei;..^^ereby  devieing'tbe  estatesL'in  question,  situated  in  Llancllen  and 
lanover,  to  his  son^  Samuel  Mpr^n  (since  deceased  without  issue),  for  his 
G?,  without  }'mfiiea6B'pPiiedt^c^^  wastes  with  a  limitation  to  tnist^s  in  the^oaid. 
ill  named,  and  their  heirs,  upon  the  usual  trusts  to  support  contingent  remain* 
rtSy  and  a  charge  of  an  annuity  of  20/.  to  the  testator's  daughter,  Ann 
lewelin  (since  deceased),  for  her  life,  with  remainder,  from  and  after  the 
xease  of  the  said  Samuel  Morgan,  to  the  use  of  the  first  and  all  and  every 
le  son  and  sons  of  the  said  Samuel,  successively  and  according  to  seniority,  in 
iil  general,  with  remainder  to  the  use  of  all  and  every  the  daughter  and 
iiughters  of  the  said  Samuel  in  tail  general,  and  if  more  than  one,  as  tenants 
I  common,  with  cross  remainders  between  them  in  tail  general,  with  remainder 
» the  use  of  the  testator'^s  grandson,  Thomas  Llewelin  (also  since  deceased  and 
ithout  issue),  for  his  life,  without  impeachment  of  waste;  and  from  and  after 
is  decease,  to  the  use  of  the  first  and  all  and  every  the  son  and  sons  of  him . 
|e  said  Thomas  Llewelin  successively  and  according  to  seniority  in  tail  general^ 
ith  remainder  to  the  use  of  all  and  every  the  daughter  and  daughters  of  the 
id  Thomas  Llewelin  in  tail  general,  and  if  more  than  one,  as  tenants  in  corn- 
on,  and  with  cross-remainder  between  them  in  tail  general — the  testator 
"oceeded  in  the  words  following— viz. :  "  And  for  default  of  such  issue,  then 
the  use  of  my  grandchildren^  William  Llewelin,  Samuel  Llewelin,  Alice 
lewelin^  and  Hannah  Llewelin  {brothers  and  sisters  of  my  said  grandson, 
%omas  Llewelin),  if  they  shall  happen  to  be  living  at  the  time  of  his  decease, 

(a)  Reported  by  W.  Patsbbon,  Esq.,  BaRitter«at*law. 


178  REAL  PROPERTY  AND  CONVEYANCING  CASES. 

have  his  right  for  eleven  years  yet  to  come.  But  such  appears  to  be  the  intention 
of  the  legislature,  in  order  to  quiet  possession  where  there  has  been  a  lon^ 
omission  m  a  party  to  assert  his  rights.  We  find  since  this  case  was  argued 
that  the  Court  of  Exchequer,  in  Doe  dem.  Jukes  v.  Sumner  (14  L.J.  ^7), 
has  held,  that  the  eighth  section  of  the  Act  is  retrospective,  agreeing  that 
Doe  dem.  Evans  v.  Page  was'  rightly  decide,  which  is  a  strong  authonty  for 
so  construing  tl)e  9th s^tion*      .      ,#    ^       ...   ,, 

It  remains  only  to  consider  whether  the  lessor  of  the  plaintiifrs  right  of  action 
is  saved  by  the  15th  section.     Now,^  thatseMionis  afribUoiaiS't-'-v^^^Where  the 
possession  or  receipt  of  the  profits  o£th^  landv^or  thef.vreceiptor the^dieiiV.shaQ  ' 
not  at  the  timie  of  the  passirjg  of  this  A«  have  b^Vi  ac^V^er^  t|p\jjye  d^^^ 
of  the  per^n  claiming  tp  .be  entilJ#ft;.tIi^r^tp,^vt||^^  p^fm 

claiming  through  him,  may,  D0t#iib8tanding4be  ^pasiMi.OL  tutentjc^j^ears  teiiitiift- . 
before  limited  shall  have  expir^,'jm^ke  |to  ^Wj^ 
aQjion  to  re(;oyer  .^^wchA^pfl  a^Jl^^mit'^^^       .Ik^Vf^W^^V^^^^ 
the  passing  of  the  Act.**^    Tlie  masA^  inieveAif  rrhifhiiiTi'UTi  thfi  jr^M'HaiarPf  xoB^ 
appears  here  to  be  4  mistidte\fbp  the'wrd^Wfnii  "^hi^  actitti '%»^^        '  "* 
within  tlie^yVyears,:;  It  i^  pWi\;tPt:MB<^$^^^^ 
of ,  the  land  ^a^  not  adverse,  •to^tbe  Jessor  4ift»the.p)aa^tifirtwhfi^  tw^AQt^^ 
for  that  possession  and  reeeipt  wasimdero  v^id^tease^^  bj^  wbiefr 'the  ^lenM^tf 
the  plaintiff  was  bound.'  Wfiethi*  t1i^ftli6rpt«^  tH^^j^^^^ 
depends  upon  the  sense  in  which  the  word  "rent"  is  there  used:  We  are  of  opnuon, 
Avith  referietiice  tofhedtheY  ^^ect1olri^ttnll^fc¥^^lll#^r^s^n^lth^w«<hllV^dj4^^ 

fven,  that  Ifie  Wotd  ^retif^'irt  this  ^seii^  8d«B«di  m^ki  rdtlttift^n^idlvii  fcasi 
or  these  r^Asonb'  We  thttik  tl^t^the  rfj^i^  the  ^leiiHor  (tf  this  plitotiffii9'alvc|r 
bythe  16th  sectibrfh^fei'"*!'^    -*'^^  -mT  2.tj>;t   viV*   l>'j]rt>   miui\i\>,  )    wrti.l.il/ 
On  the  last  argument  we  have  already  expressed  our  opinion  that  the^^rtHk^' 


diet.    Anileiiin'jiti'atfterWaariG|tipovedfor,^«Dtkeli:ii;'i/   ii*.  'hmjI/  .-h-J  lixl;  \*.U'  Jy)ntiA\  ll'ii- 

J-'*        '••!-■.'. I>    r'i<>1i,un     Jili    01  'J   'lO    ytiiiinn:.    m.    Ut    •^;»;ij;(Ii    ».    |,(ii.   ^>TjI 

il*     ■    Mr    I<  ir    (i«i  M    .Dhiffiun'iJ    f\n  f     /i\\[    i-i      n.     .if''»-i    ■  >»      ,  ..  ,'^,    >iil'>vo< 

.'■' >  r:   '.'(.    -wif,    >tii    jd!    't<»   :*>ii    j       ui  ^i  i;;;  ••  ■       •>  i.  hii.^     ■  ■      ;.  -   vtii'iO*- 

'•t.'       ■  '•'•;^-.''        ■''      /     i/>     '>n«.     I'll      It^       >^  il         ...         ;     .:'i..(M'      J      f  ■/     ,lf!Jfl-iu     !"» 

-'■        '»   -.      »..■•    'ii.J*    '-..ii      *t.    'mu;  Jj,- 'ji.'ijj  !■»;'  \u  '  >  ni,,  '       -.^  -j,        ■•  -  •  .j.'o;ij/ 

'•  ■  ••          •  ••     '  tfv/     ,.      .f ••,«_,    . ,  .^           It  »r     i.'^  >  'f  t->f     -     ^1  .•       u  »     r-'  • :  mI  ^    '/  .ii« .      'iiM  i  1' 

'•  "       •-•.  •  >  -L    I  •    :-  •  v-!i  J  riil  .//•  .    I   r-ninof'''    .      -  .    .     _  ^    •  •  t     >  •     il.    i-/     *!'»  «■ 

f.  .  'I'.-.t  '  .!..       •?>.'.#/  I"  r.i'niiff  jj,  mpk'  .1.            M    .^  ,1:^-     ■  i.).!'ii 

.:        '      -.1    -   ^-1  .     ■'  "    -r't   '/i>v.   t»Mi'.    .'..      wj..     ■.-  .0     ,^..     If''.   »      ,-     ..•'*'• 

•         ■.  •         ,  '   ,    M'  •  I    »'  • . '  ;jl'' i)ii  I  <             .              -'  •  •! '    I          ;.  .  I                   . '  'II' 

-     /''i.  ■  .1    *'."      J  »'M"^ci«;l>  'i         .     ,  '  »  »"      •■  ■  •  .           ■        i    ,  ...   .1  ' 

'             '  •  •    il    !   -•    .  "i"      i.ill    »i<»iii      '   If'i    .,»,    I.  ■■_  1.    I           .      „            |,n 

■     .   ■     .            ■.  ■    -      1. 1  u  •    _      ',  I.  T       ;i      (ft  .  •           J  ,  n  ,         »     "-' .                .  .              ,        ,  . 
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COURT  OF  COMMON  PLEAS. 

Tnnity  Term,  1846. 
.  Nwember  19,  184:5,  and  July  6,  1846. 
Doe  dem.  Wqodaja.  and  .Others  v.  Wood^ll  and'ANOTHER.  (a) 

Wetia&^-A^TiBlt  giving  §tiaU  lot/  oofrttnlkd  &y  9gect  oftuperadded  wards, 

^      \  miU,^tfteA'kai>mg  dmtiud'feiUmtaUM  tb  hi$ ^andMHt  7.  L,^f«r  life,  will 
fiet^sdfiatuaUJp  hi^i$9^  ike  Mmtohu(/heUatitt9r*s)grawUJiUdrint  WilUam,  Samuei, 


\£^hyAUmiU,^JteA'kaifv^d$iriud'ikai^etidle$ibh^  T.Z,tJor  Ufi,  with  rtrntander  m - 

fk^stt^amiUJtp  h^i$9^Mt^^efn^  the  mme  to  hii  iJheUat^xtm's)  mandfJiilimt  WWiam,  Samuel, 

ice,  and  li^nani&they  shoiud  happen  to  be  Uving  ai  the  time  of  the  decease  of  T,  Z.,  "/or  and^ 

trhiff  ItetiM  of  mOr  ndthridKbes,  attdthe  tijhtf  ^survivor  of lhemi**^B  tenants  in ammon,  with 

mabder  "^lo  tksfiM  and  d&Miimy  thk  sonM 

grf  ^ond^t&^rcn, '*iiHg^W&f  tc^ibe  bfg^t^,**  ^d  the  rma^ive  heirs  of  the  body  and  bodies  tfaU  and, 
m  inch  son  an^  ions  ImMfwi^suinpf**  and  with  r^main^urtntaUto  e^  the  daughters  of  the  saidtestator*s 
m'MtndthOdmi  di^  dM4  b^g  to'the  daughters  ok  purchaurs'  in  Hhe  manner  as  idb  detrise  to  (ha 
kr;  Tk^4Htn^oU(^9ed  the  jAlstnf  ebnae  i^*"  And  in  cakieUhsr  of  my  said  grmdckUdten^- 
\iilg^m^jSa9fimi,  4fipptfnui:Jfi¥^fnahislhaUhi^ppsn  lo^ie^^harnHp  np  issue  behind. him^  het,  or  fAsm^f 
S  my  wiUfn^nmning  is  thai  ^U  and  lingular  the  premises  herein  lasdyt  devised  shattgo  and  remm 
'meiuf^h}of'cfi)l^,tMihshe^^ofhis  or  Ikr  body,  law/idly  ibUbigotten,in'm0nnerdfireke^ 
Mii  ikpethiw0fdk*'inntaidii*'t^Mipt^  tawt  elanse  referred  to  the  pree&iinp  partif  ths^ 

fdiUterei^  M\uneq^x(foeaJlly  kx^bained  (ks  intention  of  the^  testator,  as  to  control  the  meaning  <(f'<iha  * 

Sfe  "  heirs  (^ the  My  "  tkMi(  last,  clause,  and  thai  ther^ore  d^Sffaid  grandchildren  of  the  testator- . 
[Under  tie  ukll'anhtUfeekatesl' 


!ttU$.  wa«i(ai).actif]^p£-e)6ct0ieiU,brought  to  recover  certain  estates  in  the. 
^i-  ^eyeral :  parisliest  of  i  Uaiif Uen  and  Llaoover,  in  the  county  ,of  Monmouth. 
»/parti0$i'  fijf^isr  issue  joined  hy  consent,  and  ,  by  order  of  the  Honourable  { 
r.  Justice  Coltman,  stated  the  facts  for  the  opinion,  pf  the  Court  in  the 

kwing..ir  :,Jj   .  .,•  •■  J.-  !.:.-  I..  -.'  j    .  r- ■.     \  .  ■•    »    i  .-':  .-o 

i3]honia34Mo?^an,<biSug;SQise4  in  feft-simple  of  the  estate  infquestion^duly 
ade  and  executed  his  will,  bearing  date  the  S6th  day  of  November,  1794  i 
id  I  ftftec^  thereby  devising  the  Qstatefl^*,in  question,  situated  in  Lbincllen  and 
lanover,  to  his  «pn,  Samuel  Mor^n  (since  deceased  without  issue),  for  his 
'e, without  imj)i^a(6Bii]^iit  ctf*  \vaste^  with  a  limitation  to  trtist^s  in  the  said, 
ill  named,  and  their  heirs,  upon  the  usual  trusts  to  support  contingent  remain* 
Ts,  and  a  charge  of  an  annuity  of  20/.  to  the  testator's  daughter,  Ann 
lewelin  (since  deceased),  for  her  life,  with  remainder,  from  and  after  the 
Jcease  of  the  said  Samuel  Morgan,  to  the  use  of  the  first  and  all  and  every 
e  son  and  sons  of  the  said  Samuel,  successively  and  according  to  seniority,  in 
il  general,  with  remainder  to  the  use  of  all  and  every  the  daughter  and 
lughters  of  the  said  Samuel  in  tail  general,  and  if  more  than  one,  as  tenants 
common,  with  cross  remainders  between  them  in  tail  general,  with  remainder 
the  use  of  the  testator'^s  grandson,  Thomas  Llewelin  (also  since  deceased  and 
ithout  issue),  for  his  life,  without  impeachment  of  waste ;  and  from  and  after 
s  decease,  to  the  use  of  the  first  and  all  and  every  the  son  and  sons  of  him 
|e  said  Thomas  Llewelin  successively  and  according  to  seniority  in  tail  general, 
ith  remainder  to  the  use  of  all  and  every  the  daughter  and  daughters  of  the 
id  Thomas  Llewelin  in  tail  general,  and  if  more  than  one,  as  tenants  in  com- 
on,  and  with  cross-remainder  between  them  in  tail  general — the  testator 
oceeded  in  the  words  following— viz. :  *<  And  for  default  of  such  issue,  then 
the  use  of  my  grandchildren^  WiUiam  LtetveUny  Samuel  Llewelin^  Alice 
^elin^  and  Hannah  Lletvelin  {brothers  and  sisters  of  my  said  grandson^ 
homas  Llewelin),  if  they  shall  happen  to  be  living  at  the  time  of  his  decease, 

(a)  Reported  by  W.  Patbeson,  Eiq.,  Banitter-aUlaw. 
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f(yr  and  during  the  term  of  their  natural  lives  and  the  life  of  the  survhor  of 
theniy  to  take  as  tenants  in  common,  and  not  as  joint  •  tenants ;  and  from 
and  after  their  several  deceases  and  tlie  decease  of  the  survivor  of  them, 
the  said  William  Llewelin,  Samuel  Llewelin,  Alice  Llewelin,  and  Hannah 
Llewelin,  to  the  use  and  behoof  of  the  first  and  all  and  eve^  the  son  and  sons 
of  the  body  and  bodies  of  my  said  grandchildren,  William,  Samuel,  Alice,  and 
Hannah,  lawfully  to  be  begotten,  severally  and  successively,  and  in  remainder 
one  after  another,  as  they  and  every  of  them  shall  be  in  priority  of  birth  and 
seniority  of  age,  and  of  the  several  and  respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  lawfully  issuing,  the  elder  of^  such  sons  and 
the  heirs  of  his  body  lawfully  issuing,  being  always  preferred  and  to  takebefive 
the  younger  of  them,  and  the  heirs  of  his  and  their  body  and  bodies  lawfbDy 
issumg  to  take  as  tenants  in  common,  and  not  as  joint  tenants;  and  for  want  or 
in  default  of  such  issue,  to  the  use  of  all  and  every  the  daughter  and  daughten 
of  the  bodies  of  my  said  grandchildren,  William,  Samuel,  Alice,  and  Hannah, 
lawfully  to  be  be^tten,  and  the  heirs  of  the  bodies  of  such  daughters  respec- 
tively, lawfully  issuing;  the  daughters  of  each  of  my  said  grandchilcmn, 
Wiluam,  Samuel,  Alice,  and  Hannah,  if  more  than  one,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants ;  and  in  case  of  the  death  and  failure  of  issue 
of  any  one  or  more  of  the  said  daughters  of  my  said  grandchildren,  all  and 
every  the  share  and  shares  of  her  or  them  so  dying,  when  and  so  often  as  it  shall 
so  happen,  shall  go,  remain,  and  enure  to  the  survivor  and  survivors  and  other 
and  others  of  the  said  daughters,  and  the  heirs  of  the  body  and  bodies  of  such  8UP> 
viving  and  other  daughter  and  daughters  respectively,  such  surviving  daughten, 
if  more  than  one,  to  take  also  in  equal  parts  and  shares  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  if  all  such  daughters  but  one  shall  die  without 
issue,  or  if  there  shall  happen  to  be  but  one  daughter  of  the  body  of  my  said 
grandchildren  lawfully  to  be  begotten,  then  to  the  use  of  such  only  surviving 
daughter  and  the  heirs  of  her  Ixxiy  lawfully  issuing ;  and  in  case  either  of  my 
said  grandchildren,  JViltiam,  Samuel^  Alice,  and  Hannah,  shall  happen  to 
die,  leading  no  issue  behind  him,  her,  or  them,  then  my  will  and  meaning  is, 
that  all  and  singular  the  premises  herein  lastly  devised  shall  go  and  remain 
to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body,  lawfullg  to  be  begotten, 
in  manner  aforesaid ;  and  in  failure  of  issue  of  either  of  their  bodies  lawfully 
begotten,  then  I  give,  devise,  and  bequeath  the  same  premises  to  the  use  of  the 
children  of  my  brothers,  Charles  Morgan  and  James  Morgan,  in  manner 
following ;  that  is  to  say,  two  third-parts  of  the  said  premises  unto  the  children 
of  Charles  Morgan  and  one  third-part  thereof  to  the  children  of  James  Morgan 
and  their  lawful  issue,  their  heirs  and  assigns,  for  ever,  share  and  share  alike^ 
and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever.*** 

The  said  testator  also  then  devised  an  estate  at  Abergavenny  to  his  grand- 
daughters, Alice  Llewelin  and  Hannah  Llewelin,  for  their  lives,  as  tenants  in 
common,  without  impeachment  of  waste,  with  a  limitation  during  their  lives  to 
the  said  trustees  and  their  heirs,  upon  the  usual  trusts  to  support  contingent 
remainders,  with  remainder  from  and  immediately  after  the  decease  of  his  said 
granddaughters,  Alice  and  Hannah,  and  the  decease  of  the  survivor  of  them, 
to  the  use  of  the  first  and  all  and  every  the  son  and  sons  of  the  body  and  bodies 
of  his  same  granddaughters,  severally  and  successively,  and  according  to 
seniority,  in  tail  general,  with  remainder  to  the  use  of  all  and  every  the  daugnter 
and  daughters  of  his  same  granddaughters,  in  tail  general,  and  if  more  than 
one,  as  tenants  in  common,  and  with  cross-remainder  between  them  in  tail  gene- 
ral ;  and  the  said  testator  then  proceeded  in  the  words  following — viz.,  **  And  in 
<:ase  either  of  my  said  granddaughters,  Alice  and  Hannah,  shall  happen  to  die, 
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leaving  no  issue  behind  her,  then  my  will  and  meaning  is,  that  all  and  singular 
the  premises  herein  lastly  devised  shall  go  and  remain  to  the  survivor  of  Uiem^ 
and  the  heirs  of  her  body  lawfully  to  be  b^otten,  in  manner  aforesaid.^ 

The  testator  died  on  the  11th  tl  une,  1797,  leaving  his  said  son,  Samuel  Moi^ 
ffan,  his  heir-at-law,  and  his  said  grandchildren^  Thomas,  William,  Samuel,  and 
JUannah  Llewelin,  him  surviving. 

The  testator's  son,  Samuel  Morgan,  died  in  1808,  a  bachelor,  and  intestate 
as  to  any  reversion  in  fee  or  other  interest,  if  any,  in  the  estates  in  question^ 
which  descended  to  him  as  undisposed  of  by  the  said  will.  He  left  his  sister, 
Ann  Llewelin,  widow,  his  heiress-at-Iaw.  The  said  Ann  Llewelin  died  in 
December,  1841,  intestate,  leaving  the  said  Samuel  Llewelin  (one  of  the 
testator's  grandsons)  her  eldest  surviving  son  and  heir-at-law. 

The  testator's  graiidsqn,  Thomas  Llewelin.  died  in  September,  1829)  a 
bachelor  and  intestate,  and  leaving  his  surviving  brother,  the  said  Samuel 
Llewelin,  also  his  heir-at-law. 

Before  this  period,  the  testator's  grandson,  William  Llewelin,  and  his  grand- 
daughters, Alice  and  Hannah  Lleweun,  had  all  died  without  having  had  any  issue. 

Samuel  Llewelin,  the  only  surviving  grandchild,  entered  into  possession  of 
the  estates  on  the  death  of  Thomas  Llewelin,  in  1829* 

In  the  year  1838,  the  said  Samuel  Llewdin  executed  disentailing  deeds  under 
the  Act  for  abolishing  fines  and  recoveries — viz.,  indentures  of  lease  and  release 
(an4  which  were  afterwards  duly  enrolled  according  to  the  said  Act) ;  and  by 
such  indentures  he  conveyed  the  estates  in  question  unto  William  Woodhouse 
Secretan  and  his  heirs,  to  the  use  of  himself,  the  said  Samuel  Llewelin,  hia 
heirs  and  assigns,  for  ever. 

By  his  will,  dated  25th  of  June,  1840,  and  duly  made  and  attested,  the  said 
Samuel  Llewelin  devised  all  his  real  estate  to  the  defendants,  as  tenants  in 
common,  in  fee,  and  died  a  bachelor  on  the  9th  day  of  September,  1842, 
leaving  the  lessor  of  the  plaintiff,  Hannah  Woodall,  his'heiressat-law. 

Charles  Morgan, .  the  next  ddest  brother  of  the  said  testator,  Thomas 
Morgan  (and  who  had  died  some  years  before  the  date  of  the  said  will),  had 
a  daughter,  named  Hannah,  his  only  child,  who  married  Thomas  Lewis,  and 
died  intestate  in  the  year  1810,  leaving  an  only  child,  Hannah,  the  lessor  of  the 
{daintiff,  the  wife  of  William  Woodall,  the  lessor  of  the  plaintiff  and  mother 
of  the  defendant,  Thomas  Lewis  Woodall. 

James  Morgan,  the  other  brother  of  the  testator,  Thomas  Morgan,  died  in 
1808,  and  had  one  child  only,  James  Jones  Morgan,  the  lessor  of  the  plaintiff, 
who  was  born  in  the  year  1775,  and  is  the  father  of  the  defendant,  JamcB 
Jones  Morgan,  the  younger. 

It  is  contended  on  the  part  of  the  lessors  of  the  plaintiff,  that  on  the  death  of 
Samuel  Llewelin,  a  bachelor,  Hannah  Woodall,  the  lessor  of  the  plaintiff, 
became  entitled  to  two  undivided  thirds  in  tail,  and  James  Jones  Morgan,  the 
lessor  of  the  plaintiff,  to  the  remaining  undivided  third  in  tail ;  and  if  the 
Court  shall  be  of  this  opinion,  it  is  agreed  that  a  judgment  sliall  be  entered  for 
the  plaintiff  accordingly. 

But  it  is  contended  on  behalf  of  the  defendants,  that  the  lessors  of  the 
plaintiff  did  not  become  so  entitled ;  and  if  the  Court  shall  be  of  this  opinion. 
It  is  agreed  that  judgment  shall  be  entered  for  the  defendants. 

Ghannell,  Serjt.,  for  the  lessors  of  the  plaintiff. — The  question  as  to  the  right 
of  the  lessors  of  the  plaintiff  to  the  premises  will  depend  on  whether  the  testa- 
tor's grandson  Samuel  took  an  estate  for  life  or  in  tail,  under  the  will  of  Thomas 
Morgan ;  because  if  he  was  seised  in  tail,  as  he  executed  a  disentailing  deed,  the 
defendant  would  be  entitled  to  the  property  under  his  will.     It  is  submitted. 
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however,  that  Samuel  took  only  an  estate  for  life.  The  true  coDstruction  of 
the  will  is,  to  give  the  testator's  four  grandchildren,  William,  Samuel,  Alioe^ 
and  Hannah,  estates  for  life  only,  with  cross-remainders  between  them  and  their 
issue,  the  issue  taking  an  estate  tail  as  purchasers,  so  that  Samuel  would  be 
tenant  for  life  only,  with  a  contingent  remainder  to  the  first  and  other  sons  ia 
tail.  1 1  is  said  on  the  other  side,  that  the  devise,  in  case  of  the  death  of  the  grand- 
children without  issue,  '^  to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body, 
lawfully  to  be  begotten,"  gave  to  Samuel,  in  the  events  which  happened,  an  estate 
tail ;  but  as  the  devise  is  coupled  with  the  words  "  in  manner  aforesaid,^'  it  is 
submitted  that  it  does  not  give  a  larger  estate  to  the  grandchildren  than  that 
which  was  given  in  the  preceding  cmuse  of  the  will,  which  is  clearly  only  an 
estate  for  life,  the  devise  over  to  tbeir  sons  being  there  to  them  as  purchasen. 
There  is  no  case  exactly  in  point ;  but  the  case  otCursham  nfid  Others  v.  New- 
land  (2  Scott,  105)  is  somewhat  analogous.  There  the  testator  devised  an  estate 
to  his  wife  for  life ;  and  from  and  after  her  decease,  to  his  son  and  daughten, 
naming  them,  *^  and  their  lawful  issue  respectively  in  tail  general^  with  benefit  of 
survivorship  to  and  amongst  their  respective  iasue,  as  tenants^in  common,  and  DOt 
as  joint  tenants;^  and  it  was  held,  that  the  children  of  the  testator  took  estates 
for  their  respective  lives,  and  the ; grandchildren  contingent  i-emainders  in  tail 
general,  by  purchase ;  the  word  *^  issue  ^'  being  there  used  as  synonymous  with 
sons  and  diaughters  of  a  child  or  children.  The  words  ^^  in  manner  aforesaid  " 
have  a  controlling  effect,  and  shew  that  the  intention  of  the  testator  was  for  tk 
estate  to  go  in  the  same  way  as  he  had  previously  limited.  The  whole  will  must 
be  taken  altogether,  and  then  the  effect  which  might  otherwise  be  given  to  aay 
particular  expressions  will  be  restrained  by  other  parts,  which  clearly  denote 
a  contrary  intention  of  the  testator.    {Wataon  v.  Fpanm,  2  East,  86.) 

ByleSy  Serjt.,  contra. — ^The  testator'^a  grandson  Samuel  took  an  estate  tail 
under  the  will.  The  words  "  heirs  of  his  or  her  body  lawfully  to  be  b^otten^ 
are  formal,  technical  words,  creating  an  estate,  tail.  The  woras  ^^ heirs'*^  are  here 
not  to  be  read  as  ^^children,^'  but  as  words  of  limitation.  In  LeeewMosley  (1  Y.& 
C.  589),  Alderson,  B.,  says,  ^^  It  has  long  been  settled,  that  in  construing  devises, 
the  governing  principle  is  the  intention  of  the  testator,  to  be  collected  from  the 
words  of  the  will  itself.  In  order  to  ascertain  th/it  intention,  however,  the  Courts 
have  adopted  rules,  which,  no  doubt,  it  is  very  desirable  should  be  as  clearly  and 
distinctly  laid  down  as  possible,  and  generally  acted  upon.  Upon  a  careful 
examination  of  the  authorities,  we  think  that  it  may  be  safely  laid  down  as  a  rale, 
that  in  a  devise,  technical  words,  or  words  of  definite  meaning,  shall  always  be  con- 
strued according  to  their  legal  or  definite  effect,  unless,  from  other  inconsistent 
words  in  the  will,  it  be  quite  clear  they  are  used  in  some  other  definite  sense.^ 
So  in  Poole  v.  Poole  (3  Bos.  &  P.  620)  it  was  held,  that  words  must  have  thdr 
ordinary  meaning,  unless  a  contrary  intention  plainly  appear.  There  is  nothing  in 
this  will  to  control  the  effect  of  tfie  technical  words  giving  an  estate  tail  to  the 
grandchildren  of  the  testator  any  more  than  in  Douglas  v.  Congreve  (4  Bing. 
N.C.  1 ),  where  the  devise  was  to  M.  S.  for  life,  with  remainder  to  the  use  of  the  heiis 
of  the  body  of  M.  S.  in  tail,  remainder  over  in  succession  to  divers  persons  for  life) 
and  to  the  heirs  of  their  bodies  respectively  in  tail,  and  it  was  held  that  M.  S.  took 
an  estate  tail,  notwithstanding  the  will  contained  the  following  declaration  by  the 
testator,  ^^  that  all  the  aforesaid  limitations  of  my  estate  are  intended  by  me  to  be 
in  strict  settlement."  Sayer  v.  Maeterman  (Ambl.  34*),  Coulsofi  ▼.  CouUm 
(S  Strange,  11^),  and  Feameon  Contingent  Remainders,  161,  were  also  cited  to 
the  same  effect.  The  case  of  Deed,  Candler  v.  Smithil  T.K.  531)  is  alsoastrong 
authority  in  support  of  this  proposition.  There  the  devise  was  to  the  testators 
daughter  A.,  and  the  heirs  of  her  body  for  ever,  as  tenants  in  commoD,  and  not 
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as  joint  tenants;  and  in  case  A.  die  before  21,  or  'wkhout  leaving  issue  of  her 
body,  then  to  B.  ;  and  although,  as  Lord  Kenyon  observed,  it  was  apparent  the 
testator  intended  that  his  daughter  should  only  take  an  estate  for  her  life,  and 
that  her  children  should  take  as  purchasers,  yet  it  was  held  that  the  daughter 
took  an  estate  tail.  Pterson  v.  Vickers  (5  East,  549)  also  confirms  this. 
Doe  V.  Jesson  (5S  Bligh,  1)  shews  also  that  an  estate  tail  expressly  devised  i.snot 
to  be  defeated,  unless  there  appears  a  most  unequivocal  intention  to  the  contrary. 
Channelly  Serjt.,  in  reply,  cited  Lmve  v.  Davies  {^  Lord  Haym.  1561). 

Cut.  adv.  vult 

CoLTMAN,  J.  (in  the  absence  of  the  laite  Chief  Justice  Tindal),  now 
delivered  the  judgment  of  the  Court.^— The  question  in  this  case  is,  whether, 
in  the  events  which  have  happened,  Samuel  Llew^lin  Morgan  took  an  estate 
tail;  or  an  estate  for  life  only,  under  the  will  of  Thomas  Morgan,  in  the  lands 
in  the  parishes  of  Llanellen  and  Llanover,  in  the  county  of  Monmouth  .'^  If 
letook  an  estate  for  life  only,  judgment  is  then  to  be  for  theplaintifl*;  if  in  tail, 
then  the  defendants  are  entitled  to  our  judgnlfent.  [His  lordship,  having  then 
read  that  part  of  the  will  which  contiEdned  the  devise  in  question,  said] — For 
the  defendants,  it  was  insisted  that  this  last  devise,  being  a  devise  in  the  events* 
which  have  happened,  ♦'the  survivor  and- heir' of  the  &idy  lawfully  begotten't 

Sive  the  survivor  an  estate  tail ;  while  fot*  the  plaintiff  it  was  contended,  tha 
ough  the  words  that  are  contained  afterwards,  "  his  or  her  body,"  are  found 
in  this  clause,  which  give  an  estate  tail  unconnected  with  any  thing  taking  their 
effect  away,  yet  as  they  are  found,  in  connlection  with  words  going  before  and 
coming  after  them,  to  be  mere  words  of  reference  to  the  preceding  clause,  givirtg 
an  estate  for  life,  with  remainder  to  the  sons  and  daughters,  as  purchasers,  the 
effect  of  the  words  **  shall  go  and  remain  to  the  survivor  of  them,  and  the  heirs 
of  his  or  her  body  lawfully  to  be  begotten,  in  manner  aforesaid,  '^  is  to  bring  the 
lands,  in  the  events  to  which  the  second  clause  applies,  within  the  precedingclause, 
which  gives  life  estates  to  the  grandchildren,  with  remainder  in  tail  to  the 
sons  and  daughters ;  and  we  think  this  is  tiie  true  construction  of  the  clause. 
Such  construction,  on  an  examination  of  the  sense  of  the  particular  words 
used,  is  more  consistent  with  the  intention  of  the  testator  than  that  contended 
fbr  by  the  defendants,  and  is  supported  by  the  authority  of  decided  cases.  The 
clause  was  probably  intended  to  supply  the  deficiency,  or  remove  the  doubt 
arising  in  the  first  clause,  as  to  the  persons  who  should  take,  in  the  event  of  one 
or  more  of  the  grandchildren  dying  without  leaving  issue.  The  words  with 
which  it  commences,  "  my  will  and  meaning  is,**  are  explanatory  of  the  supple- 
mental clause ;  the  words  "  in  manner  aforesaid  "  are  necessarily  connected  by 
grammatical  construction  with  the  words  "  shall  go  and  remain,**  and  refer  to 
something  introductory  to  the  words  **  to  the  survivor,  and  the  heirs  of  his  or 
her  body  lawfully  begotten.**'  The  words  "in  manner  aforesaid,'*  taken  in  this 
connection,  have  an  express  reference  to  the  sense  of  "  goin<j  and  remaining,"*  in 
some  before-mentioned  clause,  by  which  the  estates  would  "  go  and  remain  to 
the  grandchildren,  and  the  heirs  of  his  or  her  body  lawfully  begotten,*'  and 
there  is  no  such  meaning  of  "  going  and  remaining**  in  any  preening  part  of 
the  will,  except  the  first  clause,  which  gives  estates  to  the  grandchildren  for 
life,  and  remainder  to  their  sons  and  daughters  in  tail,  whicn,  though  not  in 
words  a  devise  to  the  heirs  of  the  body  or  bodies  of  the  sons  and  da  u^hters,  is 
a  devise  which  may  not  improperly  be  described  as  to  the  heirs  of  the  Dodies  of 
the  sons  and  daughters,  inasmuch  as  those  who-f^oiild  take  under  that  are  the 
same  persons,  ana  would  take  in  the  same  order  and  succession,  and  to  the  same 
extent  of  interest    The  defendants'  construction  of  the  words  **  in  manner 
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aforesaid  '^  is  inappropriate,  and  would  give  to  these  words  no  effect  and 
meaning,  but  the  will  would  be  the  same  as  if  these  wends  were  left  out; 
whereas  the  construction  of  the  plaintiff  gives  to  them  due  meaning  and  effect, 
<<  It  is  always  desirable,^  says  Lord  EUenborough  in  Meredith  v.  MerediA 
(10  East,  510),  in  commenting  on  the  words  ^<  as  aforesaid,^  ^^  if  possible  togi?e 
effect  to  all  the  words  of  a  wul,  and  particularly  when  it  enables  the  Court  to 
give  an  uniform  and  consistent  sense  to  the  whole  will.^  It  is  also  clear,  we 
think,  that  the  words  '*  lawfully  begotten,*^  in  the  first  clause,  applied  to  the 
sons  and  daughters  who  take  as  purchasers,  and  not  to  the  heirs  who  are 
described  as  ^^  heirs  of  their  bodies  laMrfully  issuing,^  or  only  as  heirs  of  their 
bodies,  without  the  words  ^^  lawfully  to  be  begotten  ;^  and  throughout  the  will  it 
will  be  found  the  words  'lawfully  to  be  begotten,^  which  occur  a  great  many 
times,  are  applied  to  the  sons  and  daughters  taking  as  purchasers,  and  not  to 
heirs  to  the  extent  it  is  in  the  clause  in  question  ;  and  so,  also,  in  the  analogous 
clause  in  the  devise  of  the  Abergavenny  estates  to  Alice  and  Hannah.  With 
respect  to  the  meaning  of  the  testator,  it  is  evident  that  that  construction  which 
gives  an  estate  tail  is  repugnant  to  the  meaning  carefully  expressed  in  the  words 
of  the  first  clause,  and  to  the  giving  an  estate  tail  m  the  whole  to  the  only 
daughter,  which  immediately  precedes  the  second  clause,  and  inconsistent  wiu 
the  general  plan  of  the  testator,  as  shewn  by  the  devise  to  his  son  Samuel,  and 
then  to  his  grandson  Thomas.  The  devise  to  Samuel,  and  then  to  Thomas,  the 
grandson,  for  life,  is  a  life  interest  only.  There  are  several  decided  cases  that 
support  the  construction  we  have  adopted,  and  none,  which  we  are  aware  of,  are 
opposed  to  it.  In  LUle  v.  Gray  (2  Lev.  228,  and  1  P.  W.  90),  <'  a  covenant 
to  stand  seised,  to  the  use  of  the  covenantor's  son  E.  for  life,  and  after  his 
decease  to  the  use  of  the  first  son  of  the  body  of  E.  and  the  heirs  male  of  the 
body  of  the  first  son ;  and  in  default  of  such  issue,  to  the  use  of  the  second  soniif 
the  lx)dy  of  £.  and  the  heirs  male  of  the  body  of  the  second  son ;  and  in  defimlt 
of  such  issue,  to  the  use  of  the  third  son  of  the  body  of  E.  and  the  heirs  mak 
of  the  body  of  the  third  son ;  and  in  default  of  such  issue,  to  the  use  of  the 
fourth  son  of  the  body  of  £.  and  the  heirs  male  of  the  body  of  the  fourth  son; 
and  to  all  and  every  other  the  heirs  male  of  the  body  of  the  said  E.  respectively 
and  successively,  and  the  heirs  male  of  their  bodies,  according  to  their  seniority 
of  birth  ;"  and  it  was  held  bv  the  King's  Bench  and  Exchequer  Chamber,  that 
£.  took  an  estate  for  life  only,  notwithstanding  the  express  limitation  to  the 
heirs  male  of  his  bodj.  In  Lowe  v.  Dames  (2  Lord  Raymond,  1561),  the 
testator  devised  to  Benjamin  Jevon,  and  his  heirs  lawfully  to  be  begotten— that 
is  to  say,  to  his  first,  second,  third,  and  every  son  and  sons  successively,  lawfully 
to  be  begotten  of  the  body  of  the  said  Benjamin ;  and  the  heirs  of  the  body  of 
such  first,  second,  and  third,  and  every  other  son  and  sons  successively,  lawfuUv 
issuing ;  and  it  was  held  that  Benjamin  took  an  estate  for  life  and  not  in  tait 
and  the  clause  that  followed  the  limitation  to  the  heirs  of  the  body  of  Benjamin 
was  explanatory,  of  which  heirs  of  the  body  of  Benjamin  the  dlevisor  meant; 
and  in  Meredith  v.  Meredith  (10  East,  603),  the  words  "  as  aforesaid"  were 
held  to  incorporate  the  words  in  the  former  clause.  Two  more  of  these  cases 
were  cited  and  not  denied  in  the  case  of  Jesson  and  Others  v.  WrigU 
(2  Bli^h,  1),  and  they  are  explanatory,  as  we  think,  in  the  present  case,  of 
the  rule  stated  by  the  Lord  Chancellor  in  Jesson  v.  Wright,  that  the  words 
^<  heirs  of  the  body*^  will  yield  to  a  clear  particular  intent  that  the  estate  should 
be  only  for  life,  and  that  that  may  be  from  the  eifect  of  superadded  words,  or 
any  expressions  shewing  the  particular  intent  of  the  testator ;  but  that  that 
must  be  clear,  intelligible,  ana  unequivocal.  In  the  first  case,  the  words  ^^  sfaidl 
go  and  remain  in  manner  aforesaid,'^  import  a  clear  and  distinct  reference  to  the 
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iint  clause  of  the  derise,  which  draws  it  down  and  incorporates  it  with  the 
second,  and  the  clause  so  incorporated  would  be  intelligibly  and  unequivocally 
a  particular  intent  that  the  grandchildren  taking  under  the  second  clause  shall, 
live  those  who  take  under  the  first,  take  an  estate  for  life  only.  For  this  reason 
we  are  of  opinion  the  judgment  must  be  for  the  plaintiiF. 

Judgment  for  the  'plaintiff. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday y  February  7,  1846. 
Re  Bexstol  and  Exetee  Railway  Company. 
^Ew  parte  CaEsswELL.(o) 

CoaU  dfpurehate  by  public  company. 

Under  the  Railway  Act  for  the  above-mentioned  company  money  wat  directed  to  be  invested  in  land, 
and  there  had  been  two  referencet  to  the  Master  relating  to  the  purchase  of  two  separate  pieces  of 
land,  and  an  aeeomnt  had  been  taken  of  the  amount  due  on  certain  mortgages  of  the  said  pieces  qf 
iamd:  Held,  thai  the  costs  qfthe  proceedings  must  be  borne  by  the  railway  company. 

THE  9th  section  of  the  Bristol  and  Exeter  Railway  Act,  reciting  that  the 
said  railway  was  intended  to  be  formed  in  or  on  a  part  of  the  pleasure- 
grounds  and  orchard  belonging  to  the  vicarage  of  Creech  St.  Michael,  as 
Qierein  mentioned,  enacts  that  the  whole  or  any  part  of  the  compensation  to  be 
payable  to  the  vicar  in  respect  of  the  vicarage-house  pleasure-grounds,  &c. 
taken  from  such  vicarage  for  the  purposes  of  the  Act,  might,  on  petition  to  the 
Court  of  Exchequer,  be  laid  out  and  disposed  of  in  purchasing  other  property 
as  therein  mentioned.  The  S9th  section  provides  for  the  payment  and  invest- 
ment, by  order  of  the  Court,  of  purchase  or  compensation  money,  payable  under 
the  Act  to  corporations  and  persons  under  disabilities.  By  the  44th  section  it 
was  enacted  that  where  by  reason  of  any  disability  or  incapacity  of  any  party 
entitled  to  any  lands  to  be  taken  or  used,  or  in  respect  of  wnich  any  satisfaction, 
recompense,  or  compensation  should  be  payable  under  the  authority  of  that 
Act,  the  purchase-money  for  the  same,  or  the  money  paid  for  such  compensa- 
tion, should  be  required  to  be  paid  into  the  Bank  of  England,  for  the  purpose 
of  being  invested  in  the  purchase  of  Consolidated  or  Reduced  Bank  Annuities,  or 
in  TOvemment  securities,  to  be  applied  in  the  purchase  of  other  lands,  to  be 
settled  to  the  like  uses,  in  pursuance  of  that  Act,  it  should  be  lawful  for  the 
said  Court  to  order  all  the  costs,  charges,  and  expenses  of  or  which  might  be 
incurred  in  consequence  of  the  purchase,  or  taking  or  using  of  such  lands  by 
the  said  company  under  or  by  virtue  of  that  Act,  and  also  of  the  investment 
of  the  purchase  and  compensation  money  in  Consolidated  or  Reduced  Bank 
Annuities,  or  other  government  securities,  or  of  the  re-investment  of  such  pur- 
diase  and  compensation  money  in  land,  together  with  the  necessary  costs  and 
charges  of  obtaining  the  proper  orders  for  such  purposes,  and  for  the  payment 
of  the  dividends,  interest,  and  annual  produce  of  such  Consolidated  or  Reduced 
Bank  Annuities,  or  other  government  securities,  to  be  paid  by  the  said  company 
cut  of  the  moneys  to  be  received  by  virtue  of  that  Act ;  ana  the  said  company 
should  from  time  to  time  pay  such  sums  of  money  for  such  costs,  charges,  and 
expenses  as  the  said  Court  should  direct. 

(o)  Reported  by  G.  Goldsmith,  Esq.,  Barrister- at-Iaw. 
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Subject  to  the  provisions  of  the  above'  Act^  the  railwtjri  oompam  toobtht 
dwelling-house  and  certain  lands,  part  of  the' vicarage  and  glebe  lands»  and 
paid  a  sum  of  money  by  way  of  compeasatiop,  which  was  inveaCed'  ill  S|748L 
Consols.  The  Master,  by  his  report,  dated  November  18, 1844,  nuuie  purauaot 
to  a  previous  order  of  April  18,  184S^::found  that  the-  Rev...HeBi3f^Oes»» 
well,  the  vicar,  was  entitled  to lan  i^stateiki-iee'^ibfde  to- aidwellHigrhoiMiesf  fcc, 
and  that  the  purchase  thereof  «,fr 'the: price/ iof.l'^06/»<!iwasiiarfitktfuidi proper 
purchase,  and  that  a  good  title  v  had  >  been  ^made  tberet(tv\«i9ysaii>q8der  of  the 
Court,  bearing  date  the  6th  December,  1844,  the  report  was  confirmed,  when  it 
was  referred  back  to  the  Master  to  ascertain  what  was  due  to  certain  mortga- 
gees of  the  said  dwelling-house,  &c. ;  and  by  his  report  of  April  22,  1845, 
found  that  908Z.  was  due  to  the  said  mortgagees.  The  sum  of  1,624/.,  part  of 
the  said  2,748/.  Consols,  was  accordingly  sold  out  for  the  purpose  of  raising  the 
said  sum  of  1,606/.,  leaving  the  sum  of  1,124/.  Consols  remaining.  The  Master 
also  by  a  report:  6{:  Dee^nwei^  '23,*  1641^1  ihddet  iiy  pursuant Ibf  an  order  of 
March  15,  1845,  found  that  it  would  be  fit  and  proper  that  so  much  of  the 
said  sum  of  2,748/.  Conwls  $hould  ba'apld  a^^i^utcl  be^uificie^^lOffaise  the  sum 
of  900/.,  and  that  the  sum,  when  raised,  should  be  laid  out  and  invested  in  the 
purchase  of  certain  lands  and  vhereditamentav  oornprised  in  an  agreement  of  the 
1st  of  March,  which  had  been  entered  into  by  Mr.  Cresswell  for  the  purchase 
of  this  land  and  hereditanieAtfi,.fi>r  the-sakeofWviag-^e  beoeli^'of  it  transferred 
to  the  vicarage ;  imd  the<v,MiRSter  was.  of  opinioQ  ,tbat  «.^gopd^  titles,  qqu14  ,h^ 
made  thereto.  '  The  present  petition  wee  now»  pres^ted^by^Mr.vOfesswell, 
stating,  amottg  th0  foregbln^,nidUei*8,  th^  eifisterioe  of  la ;i)pidrtgagebn  thel^- 
mentionecjl  property,  then, vested  id  toe  jS«v*.  K-  .^butt^,,.iia4  pri^YiDg  that  the 
report  of  December  28, 1845,^niight  be  confirmedy  and  tiiatil  might  bft  refored 
back  to  the  Master  to  aMiie^hit^  iirhaC  Was  due  to  the  Bevi  dft^  Skutt^for 
principal  and  interest  on  the  !&ud  mortgage  seiiurity,  aiid  praylhg;''!!''  tal^  '6f  t 
sufficient  part  of  4\fts^id  sun^.qf  1,1^.  Qpf^'^K  ^^ff^f^  m  ^V^  wm  of  flOOl, 
and  praying  that  it  ^xUgliVW;  ^T^'^^'  ^  tfee  J(i(?a8ter  to  t^i-^  a^^  thjir 

costs,  charges,  and  expi^iae?  wjhichjnight  hav^,bee9,|ncurjf^.in;jx)nseqjifi^ 
the  investment  of  the  sgid  purctias^  or  cqmpenstionjiipQq^y^  ^;{^ui:cI;UBi^g  the 
said  dwjelllDg-house,  \apds,  and  heceditaiQents,  imd  ADipb^^iog^thp^^^pfder 
of  March  15, 1845,  aqd  conatauent  thereon,  japd.  that  ^c|)  costs,  c^^i^ixge^^ 
expenses,  wl^enso  taxed^wgjit  d^  paid  by  thct^^fiipst^lafid  JS^^^^ 

Company.  .  ,    ..      ..  ■.    ,,,  .  n  i  ,.•,-.  ,..^.|  '.Mt   .f;rM':  •• ...       "'".  * 

Stuart  and  Stevem,  onhjebaltctf  thepelJUion..  ,,i.  .„>  |, .  ;.;i,i  ,  -,y 
BetMl  nnd  Oaborf^e^  on  the  part,  pf  the  railway .  CQn^aoy,  f^qc^tended  that 
it  was  unf^ii;  that,  the  company  ^qpld  be;  calle(l  upon  t9  p^y  ^lt.|tjhe.,cp8ts  of  the 
differept  orders,  amounting ^tpgetber  to  4082.,  inasmuch  as,  the,,dw^in^hoiiMi( 
and  the  land  might  have  been  included  in  the  first  petition  in  ^^prif,  18.^,  after 
Mr.  Cresswell  had  obtai(ied  his  contract,  for  thcjand ;  qioreover,  tbe  costs  of 
taking  the  various  accounts,  due  on  thei mortgage,  b^ipg  very.^pjroplicated  aod 
expensive,  it.  was  against  all  principles  of  justice  that  the  company  should  be 
fixed  with  those  costs.  As  to  the  seconcf  purchase,  ,the  reverend  gentleman 
having  agreed  to  purchase  it,  be  ought  to  have  completed  bis  contract  and  paid 
off  the  mortgages ;  in  that  case,  it  would  have  cpme^to  th,e  railway^  pqmpany  free 
of  the  present  expense.  The  Aqt  is  not  imperative  as  to  costs,'  but  makes  it 
optional  for  the  Court  to  deal  with  them  according  to  its  own  principles  of 
equity. 

Stuarty  in  reply,  contended  that  the  title,  of  which  the  mortgages  formed  a 
portion,  had  been  approved  of  by  the  Master,  and  that  as  Mr.  Cresswell  had 
entered  into  the  agreement  of  the  1st  of  March,  to  purchase  the  lands  iff 
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question  for  the  benefit  of  the  vicarage,  he  was  entitled  to  call  upon  the  com- 
pany, under  the  4*4kh  section  of  the  Act,  to  pay  all  the  costs  incurred. 

The  VicE^CHANCELLOR  thought  that  tne  two  purchases  ou^ht  not  to  be 
included  in  the  same  report ;  for  until  it  were  properly  ascertained  that  the 
dwelling-house  was  fit  tor  the  yicarage,  it  could  not  oe  dfetermined  whether  the 

Purchased  land  was  so  situated  in  'respect  to  locality  as  to  be  a  proper  purchase. 
;he  company  must,  therefore,  pay>ali  the  ooste.  -i  .   >    > 

GoBtsU  be  paid  in  furmance^fih&iBrms  of  ike  Act  ofParliamefiU 

:  .       ..-.)',  '  '  >*  I        .  »,,,  J.,  .1  }   ,     ,      .,      ■. 

■  =  ■  •■•    'ii    •    -I.  •■     *.'  \  n       I  •  I  >  '^1.  ■»?  I  j'-rl '      !  ■  t 

■* «  "  '       ■ '.'  \t.     t'.    "••iM|   1     ■;  I     /I'   f,ni;    .     j/   .-•-'JiimI    Ml        .■■*      '  ':        .."     * 

1-  "■  I  i-'i,i  !••  li..;^  j\\V  ^  j'.TjriJi  iniff  fjii,^  •;(!!  ol  ji.li  .-.  •■  '."'•  - 
'.":  •  :.-...  n.  i^(ijijif(|  i\\\  i..r  ii/(i  f)Io^  /l'jii}fi-ni'r>ii  <'.n  .^  «■--!*.  )  \f*\'.  . 
1*'^^     ■"  \        jf'JM-,;  .r-T -li-ir--')  A-lLM. fill  iHi;-.-uJJ  •!, III.-.:     \  jO'V    !  .  f         ■    . 

t    .    >.  HI    (CH£nyiO£-OHAfilC£iiM>B^&F(£NiHiAiNI>3^^^n 

'.ii:     f  .    Ill  jfli  iT>-,;  |fr.  lir  Irj-f  j<|iBaHJ|)/rjiB0dlUi;j(h)niil   -^ll/'i  '     t'.-j-.t-l-);   ? 

fk^pMMijrM'  diBiVhM  M^fLte^hmwHi^n&mM-^if^^        ^wuMttm^t  6/  at  Lift 
ffvftte  tiltfrnflffr.Hfel^^*©^) 


•e 


\rWM6uMyA\ilktm  'Wcafii^tnfift^'to'  the 


fass4|ges  conr/nn^  w'tne  nrst'  mflm^;'  aumitcea'twiWYe  oeen-  coped  itom  it 
Rustra{i(Jil4;&i^a  a'pa^s^''dk)'ff^  tlic^j(#^fa^!AI^M  tdM  thV>dgto^t. 

'  dasc!s  titC(IVJ8R/»rV:'!^^ftA- W^  'MaidtridnV,  7\^(aHuss. 

365);  BtatMoiirr.  Hdlt(jMhi'i9''Wi^.  S'CK'  787)  ;»'CffJ^»eB  "v.  5'co« 
Cll  Sfm.  31);  Sflfe^*  V.  ilfazidft6k^(ld.''aiyi  il^w  v.  FuHertm  (2  Bea.  6)  ; 

5ViMwr/<?rs  V.  ;?iriftA'  (a  u^Jti^crh):  '^  ">  ^  "^  - 

'  Stuart,' Tiiljhutk^  itfdtCirdarJ'fo^thfedefeiriiants,' at  tempted  to  prove  that 
ohfy'i!icorisid€fbbleAohi6tis"df  m.w^  bten  copied,  tfiid  that  "whatever 

extracts  there' might  Ite,  thei^'^re  il<;kAowIMged  to  be  qiiotatidns,  and  not 
original  pa^ges';'&nd'ndt,  tnerdbrc,'6f  such  a  character  and  description  as  to 
render  the  original  work  in  the  plaintiff^s  possession  valueless.  The  cases 
referred  to  by  the  othcr'side  were  Undoubted  cases  of  piracy,  and  consisted  of 


(a)  Reported  by  G.  G01.DSMITB,  Esq.,  Barriitcr-at-Iaw. 
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such  as  wkece  either  the  quotatioDs  end  extracts  were  either  not  aduKMrledgidy 
or  were  so  extensive  as  to  dispkoe  the  origiiial  publtcatioD. 

Cases  cited:  Wilkin  v.  Aikin  (IT  V^b.  403);  Coty  v.  JTaflmisy  (4 £q».  168). 

The  Vice-Chakcxllob. — I  think  the  case  has  been  very  wdl  oi^giiedtaad 
that  every  thing  has  been  said  in  favour  of  the  defendant  that  is  eapdbk  sf 
being  urged,  and  it  is  out  of  the  defendant's  own  mouth  that  it  must  he  aedided ; 
because,  where  a  oomphiint  is  made  befiore  the  Court)  it  must  appear  that  die 

e'racy  has  either  been  of  what  is  called  <^  a  large  part,"  or  of  a  *<  material  part* 
ow  then,  as  it  regards  this,  let  us  see  what  the  defendant,  or  rather  what 
Mr.  Hazlitt,  has  confessed  in  the  advertisement  of  this  very  book.  In  the  first 
place,  the  Life  of  Lorenzo  de  Medici  was  published  by  Mr.  Roscoe ;  and  it 
seems  to  have  attracted  a  great  deal  of  notice  and  criticism,  and  many  attadu 
were  made  on  the  book  both  at  home  and  abroad.  From  such  criticisms  and 
attacks  Mr.  Boscoe  thought  it  riffbt  to  vindicate  himself^  by  a  publication  of 
the  <^  Illustrations.^  Now,  Mr.  Hazlitt  says,  **  And  I  have  acted  upon  the 
same  principle  with  reference  to  the  <  Illustrations  of  the  Life  ^f  Lorenzo  de 
Medici,^  published  by  Mr.  Roscoe,  in  1822.  This  volume,  a  thick  quarto^ 
appearing  now  in  the  form  of  rather  a  thin  octavo,  is  occupied  almost  exdu- 
sively  with  long  controversial  dissertations  in  reply  to  Sismondi  and  others, 
whicn,  leaving  the  matter  just  where  it  stood,  are  of  no  interest  what- 
ever to  the  general  reader.  Here  and  there  an  illustration  really  ilhistM- 
tive  occurs,  am  of  all  such  I  have  to  a  greater  or  less  extent  avaUed  myself* 
So  that  Mr.  Hazlitt  first  of  all  throws  overboard  the  greatest  part  of 
the  work  as  utterly  worthless,  as  of  no  use  whatever  to  any  ime»  and  of  no 
interest  whatever,  and  then  fedin^  oonsoious  of  the  value  of  what  heintendfJ 
to  take;  feeling,  I  say,  that  it  might  be  beneficial  for  his  purpose  to  take  it, 
and  at  the  same  time  running  down  the  value  of  the  thins  as  much  as  poesibk^ 
he  makes  use  of  this  language^— <<  Here -and  there  an  illustvatiaii  reauy  31» 
trative  occurs,  and  of  all  such  I  have  availed  myself,*^  shewing  by  this  act  HuH 
he  conceived  the  thing  valuable,  and  using  woids  at  the- same  time  wlui^  tttd 
to  depreciate  the  substance  of  tlie  theft  I  must,  therefore,  take.it  upon  lis 
own  words,  that  the  extracts  which  he  has  thought  proper  to  take  are  move  or 
less  the  really  material  or  valuable  part  of  the  Illustrations.  Thqr<are,  hoir- 
ever,  taken,  and  are  embodied  in  this  new  publication — this  volume  of  <<  Tlie 
European  Cabinet  Library,^  which  contains  the  Life  of  Lorenzo  ;  and  it  ist 
matter  of  observation  certainly,  that  where  the  passages  are  taken,  they,  aie 
taken  with  reference  to  the  very  passage  of  the  Illustrations  whence  they  are 
.taken.  Now,  I  can  easily  conceive  that  confession  may,  at  the  time  that  it  is 
made,  be  so  far  a  proof  of  honesty  ;  but  such  a  confession,  in  my  mind,  does  not, 
from  the  very  nature  of  it,  diminish  the  previous  theft,  provided  a  theft  has 
been  committed  ;  it  may  indeed  save  some  trouble  in  convicting  the  party,  but 
it  neither  excuses  nor  justifies  bis  conduct.  I  have,  therefore,  upon  the  defen- 
dant's own  shewing,  a  positive  admission  that  he  has  deliberately  taken  the 
only  material  and  valuable  parts  in  the  plaintiffs  hook  of  Illustrations.  Now, 
then,  I  cannot  but  myself  think  that  where  the  defendant,  by  his  own  state 
ment,  has  shewn  that  he  considers  them  valuable,  whatever  a  iury  may  possibly 
think  to  the  contrary,  it  is  enough  for  this  Court  to  see  that  the  party  has 
adopted  means  to  retain  it,  because  he  feels  confident  that  when  it  was  first 
taken  it  was  valuable,  and  so  may  answer  his  purpose.  This  seems  to  me  to 
be  a  very  plain  case.  Now,  as  it  respects  the  opinion  given  by  Lord  Ellen- 
borough  in  Roworth  v.  Wilkes^  in  the  first  volume  of  Campbeirs  Nisi  Prius 
Reports,  his  lordship  must  be  taken  to  have  used  the  word  "  substitute  "  with 
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oe  to  the  particular  case  before  him,  and  it  is  perfectly  clear  to  my  mind 
3ver  can  be  the  true  criterion,     I  will,  for  example,  take  this  case.     We 

aware  that  there  has  been  a  very  valuable  Greek  Lexicon  published,  by 
L.iddell  and  another  friend  of  his,  at  Oxford.  Now,  no  person  who 
lied  that  Lexicon,  omitting  three  or  four  worda'  at  the  ead  of  each  letter 
alphabet,  >c6uld  have  done  thkt  of  which  it  might  be  said  it  was  a  «ff&- 
,  for  nobody  would  take'it  a»  a  subBtitute^^  dan  it,  however,  be  doubted, 
mi^ht  h»v&  die*  effect  of  materially  diminiahinff  the  price  of  the  first 
For  although  no  one  would  take  it'  aa  a  substitute,  many  persons 
not  care  so  much,  and  misht4)edncUned  to  p^irchase  it  cheaply  for  what 
ly  did  cofltank,  which  might  probably 'amount  to-more  than  ninety-^nine 
*dths  of  the  whole,  ttndjei  it  would'iii  bo  measure  be  a  substitute,  and 
ire  the  language  is  not  generally  correct  S9  aa:  to  be  appficabie  in  eveiy 
Now,  as  to -what  was  deeideA>by  LordEfltaiborosgh  in  the  case'  of 
tan  V.  T9^'(3Ru8B.d86>,':tte^re*tIlmpp^edit»''be  one^of  the'counsd 
!  defendant,  Md  from  tb^  fitst-toiaist  Inev!^  had  any  doubt 'that  we  had 
an  unteAablS'Casd^  ^andfe^lMiefvv^'  therct^^ras  «n-'Di!dttr  penned  with  great 
cy  ;  bdt  look>  at  the  }asttpantgMf)h,  and  see  the  result  of  that*  case.  The 
9BS  compromised  by  the  defendatitpayinipa  iltam  of  ilioney  to  tbe  jdaintiffi^ 
ice  them  not-to  proceed,  and  liiey  acted  thikB^upcm  acknowledge  of  their 
se ;  andifioiowte  a  ease  -Mxkh  iu  reality  ftnnnshe(^a(ft^dl,  very  valuable 
Atbnsvbutasta  ease^  it  in  fiittt  tanountrfd  to  tothine^lMrit  was  all  cm 
le.  This  csdat  'beforettie*  is^'howe^rer^  '6n6f 4Ve^  flotnr  diffidultf^and  I  miiilt 
ith  reference' '<b*  ctoine] bbservarioni^  ^wXich'*(weltep fbiAde^  yestcffd^y  oti  the 
I  of  theworbj  Jt^rtaHy'dbes  tat  appear  to  me'thait  wheb  Ihere  happen  to 
i^cfi  alight  >d^rtiik«»''nk'  Ihe^ 'languid  iiiade  by  MriHaaU  the 

>rigiiiidly':«0iiipfled  by  Mr^'Rnboe,  trntiaftyittaterial  alteratibnlias  been 
i for  thebetter,jMKl1t>^pearti to' iHe^th«t'ttiQthittff,  if pbsrible,  hasbdent 
k)  iometh«ttgfi00i:^;>*aiid,  therefix^t  what  bjhoU'  dor^wOl  be  to  gran«  0he 
jonv becau^nftoHir  'tlM'^-disfendant^'Own'UtclairattEbnVl'think  tne'caseia 
hart  he  has  taken-'a  materttlvaiid^alualde  fakboP  the  plaititMPs  Wdfkv  "with 
mowl^d^of  liiikriboti  The' plaintiff  must)  tHerefote^  brings sUcb>anaction 
lay  be  advised,^t0Hr>Dher(teud'tefiiib.  *  IHie  Mit  of  the  m^tion^mMtMand 
igth  partita  having^iibett^  'M^  kpftyk'  fluppCMhig  it  >  to  be'  tf^feesiat^  ibr 
rpo9e  of  ttyingitbe-atttJdn't<FMehTdirec4^  m  io'wEati  bdi^ve  to  be  faiade 
?arly,  namely^ >thsit*th^^ ^IsAitiff^bttd'  aW^tfiiabte*  vi^httoithe^cMyri^t 
itidn,  I^shocdd  ^f^tiMh  »du>eetl<m  to'lnll  g^frid  orchatdifficiiity;  and 
the  substbncewtteJeifcte  itbfelPto>be'bwiughir  belbiiB'af'ju*jv»  riTife'CbuH; 

pr6tect^th^  ^^luitablc  ititetM»;>  MS^pM^nMi  l4ieJeq«ftatlle  rig6t  to' the 
ghi  is  eomplete^/  tiri^Otort  wfll>M^«hht  fhe>Mal  qumon'  shiiU>'^b<(^tribd9 
^  there  lijAywisttttldefcctto^teqirtstkrfth^legdl^^        ^''•''  '  ='  '■' 

/    '■.:,    1    I  3.1'tri  >f /Iff)  >  ii:     i\'\innJ  *u,Un*.  'f/i\f.  i>yj\nu   /*;in   li       '■•Jjiinir       '   i- 
•■'    ■•><,«.     >^',*■r.'^^^}  .').'i..\    I      .!-)rjhii'»>  r  I.I  >"Ml:r.-i',    vtr  r'»>iKi/ >  t  "' •    =j 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 
Monday,  FebrmryZ3,  1846. 

(prIlEGSQN  t>.  HlNDLEY.  (fl) 

*    Jdorlpagt^Thitmrfat  l\fe-^8t9LiuU  of  lAmituUwM,     . 
A  i'lnantfor  life  of  a  mortgaged  estate  admitted,  by  wag  f(f  recital  in  a  deed,  thai  hkiemt  m  tki 
tr.ortgage  had  been  paid :  Held,  not  to  be  a  miffieia4  aelfn/owledgment  of  the  morJtgt^9  d^  u 
ar/ainst  the  remaindeT'man,  to  prevent  the  operation  qfthe  Statute  qf  Limitatione, 

rV'^IIE  bill  stated,  among  other  things,  that  by  an  indenture  bearing  date  the 
.1  12th  August,  1806,  John  Hindlcj  mortgaged  certain  renewable  kasehdds 
for  lives  at  Matron  to  John  Dawber  for  996^,  and  at  the  same  time  executed 
a  bond  for  the  said  sunit  -and  th«t  lie  afterwards  further  charged  the  said 
leasehold  with  the  repaymient  of  40A  tothe  said  John  Dawber.  That  the  stid 
John  Hindley,  by  his  will,  bearing  date  the  5th  Anril,  1808^  gave  and 
bequeathed'uhto  his  wife  Ann  the'taid  leaseholds,  to  hda  the  same,  subiedt  to 
certain  yearly  rents  and  payments,- and  alto  sulnect  and  chargeable  with  the 
payment  of  the  interest  of  the  sum  of  996^,  secui'ed  thereon  by  way  of  mcrtgi^, 
unto  his  said  wife  and  her  assigns  during  the  term  of  her  natural  life ;  and  frooi 
and  immediately  after  her'deeelifcev  he  gave  an<l  bequeathed  the  sameuntohi^ 
n(])hew,  John  Hindley,  the  defendant,  subject  and  ebafgeabte  as  aforesaid,  and 
also  subject  and  chargeable  with 'the  payment  of  the  said  principal  sum  of  9961, 
a]ui  interest  thereon,  to'  gr6w  dne^  from  thet  decease  of  bis  said  wife  Aqoi 
By  a  codicil  to  his  will,  l^kHng'dat^  the  15th:  February^  1817,  the  testitor 
ratified  and  confirmed  the  deviseof-the  said  kasehoMb  to- his  said  wife  Ann^  and 
iior  assigns,  for  her  life,  object  to  the  pofyni^nt  of  the  interest  of  such  sum  end 
siiiiis  of  money  as  remained  due  and  o^ing  on  mortgage  =  of  the  same  estate^ior 
for  which  the  title-deeds  thereof  itAgli/t  rtimahi-p}edg^ ;  and  from  and  after  Ker 
(Kccase,  he  did  ratify  and  confirm' the  devise  thereof  unto  his  said- nephevy 
Jjhn  Hindley,  his' heirs,  exdoiftdrs',  admini^riitcrs,  and  assigns,  subject  and 
cliar^eable,  nevertlieless,  with  the  payment'  of  thie  several- charges  in  his  will 
mentioned,  and  also  to  such isum  ahd'sumsof  mdneyias  might  be  then. due: and 
owing  on  mortgage  of  the  same  estate,'  bt  fat  which  the  title-deeds  might  remais 

{)ledged  by  way  of  secdrity.  Hiatt^UTotM  Hindtey  died  in  August,  1817.  The 
)ill  moreover  stated,  that,  by  dn  tn(ltentutiebeiitthi'gdatethe'18tb  day  of  Augost, 
18.^9,  after  reciting,  as  the  facts  toere^  amouj^  other  things,  that  the  said  two 
principal  sums  of  996/.  ahid  40/.  (atAoimting  togeth^^r  to  the  sum  of  1,036/.)  only 
remained  due  and  owing  upon  the  said  several  securities,  "  all  interest  for  the 
same  having  been  paid,'*  it  was  witnessed  that,  in  consideration  of  1,0S6/1) 
Charles  Wigglesworth,  Sarah  Wigglesworth,  John  Stowe,  and  Rebecca  his 
wife  (the  representatives  of  John  Dawber,  the  deceased),  with  the  privity  and 
c():]scnt  of  Ann  Hindley;  then  Ann  Milns,  did  assign  unto  the  plaintiff,  Joseph 
Gfi  gson,  his  executors,  administrators,  and  assigns,  all  the  said  two  principal 
siirns  of  996/.  and  40/.,  and  all  interest  to  grow  due  thereon,  and  all  the  benefit 
and  advantage  thereof  respectively,  to  have  and  enjoy  the  said  principal  sum  and 
int(  rest,  as  and  for  his  and  their  own  proper  goods  and  chattels,  for  ever.  And  by 
til  •  <'^n^e  indenture,  the  said  leaseholds  were  also  assigned  to  the  plaintiff,  John 
G.eg.'fon,  his  heirs  and  assigns,  subject  to  a  proviso  for  redemption  on  payment  by 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrister-tt-Iftw. 
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Ann  Milns,  or  the  person  who,  after  the  decease,  should  be  entitled  in  reversion 
to  the  said  hereditaments,  unto  the  plaintiff*,  John  Gregson,  his  executors,  admi- 
nistrators, or  assigns,  of  the  sum  of  1,036/.  and  interest.  That  the  name  of  the 
plaintiff*,  John  Gregson,  was  made  use  of  in  the  said  last-mentioned  indenture 
18  a  trustee  for  the  said  Ann  Milns,  and  that  the  said  sum  of  1,036Z.  was  in  fact 
advanced  by  her.  That  Ann  Mains  died  in  184S.  The  bill  then,  among 
other  things,  prayed  that  the  defendant^  John  Hindley,  might  be  decreed  to 
obtain  a  renewed  lease  of  the  mortgaged  premises,  and  that  such  renewed  lease 
might  be  declared  to  be  well  charged  with  the  payment  of  the  said  principal 
money  and  interest.  •'       \u'  -.     .> 

Wakefield  and  Faber^  for  the  plaintiff,  contended  that  the  interest  had  been 
paid  from  time  to  time,  arid  that'lt  was  iibt  at  all  probable  that  it  should  have 
been  paid  all  at  once.  .    ^  <  .*.   .  .i     ..  '-« 

Betkell  contended,  thaty  so  far^fiioin  these  b^ing. any  proof  that  interest  had 
ken  paid  from  yewc  to  year,  tbere«iiw  not  i^Teu^antaUegatioa  that  interest  had 
ken  paid  from  the  deativ  o£  tliej  mortgagor,  inlSlT^  till  th^  , executing  the 
indenture  of  ISSd^'an  inten'al  .of.  inore?Uie9  twqiMty  ^yea^,  and  therefore  the 
Statute  of  Limitation^  Mrould  operaifi  4B  a  hat*  >..!!!. 

Roupelij  Malina^  Metcalfe  Timnant^  Cav^pbeliiCfoldsmithf  Hubback^  Ben- 
nettn  and  Bartxm,  for  the  several  othen  i^artjea'  .■.)«.<; 

•The  VicE-CHAVCELLonw^^WlMitypu  fire pequested. to  prove  is,  that  payments 
of  interest  have  been  made  within  Awettty  .yeara  >..Aa  ,to.the  fact  stated  in  the 
Ul,  taking  it  at  theutmq^,,it  is^  thati>n^Aneil8tli.pf  Auguflt,  1839«  all  interest 
kd  been  paid.  Very  .dinarentiiuide^ffrQmiM^  averment, that  interest  had  been 
pud  during'  the  iutenvd.  oC(jt^enty..yeai:f.  ^jNovfT/thiftia  a. peculiar  case,  for  it 
appears  that  the  cqiity  •of^redetnptd^nfiwa^.  demised  .to  A.  for  lifei,.  with  remainder 
to  iB.  Suppose  it  tQ(.beidbe(fiptor»f  thiit  focimore  tbno  twenty  years  no  interest 
kd  been^  paid <iumng  A j*6  liftvia^ftetfii^ua-qMBSlioa  would  arise,  namely,  whether, 
ihtT  the  reversioner;  ihaid  obtained itbe/bepefil  of  tbe;atatute»  it  would  be  compe- 
tent for  the  tenantifoclifd,  j)!jrib0rfiowii,ra«(,  tOi create  iaJPKVcort^ge  that  should  be 
ndkemablbi  <  Wh&t  'the  pta^ilfiserksii^i  ti»ti  ihe*  ww  have  }iber4;y  to  prove  that 
pijFinents'of-inteb'estiiwenenQaAe  iromitimb  tOitime.;  hut  thifli  was  not  coincident 
mh  the^statemeBt•  iii'ihe^ iiidbi^iM^e^last}^  meaQ>  fox  any  thing  to  the 

tetrary  •appearii^g,(/that»a  luvnpingi«uiQit>adrbeeP/paid- .( My  opinion  is,  that 
fvithetekeof  .dditti^ing.nroo£rQft<payroenitiftQiaU{^  ^.specific  set  of 

bets  ought  toJiavi^'b^h  aUeg^dii  tbui  bill»>i>X  can<ea^y  conceive  the  grossest 
&Hiid  might  .be.  nrActised;ito/  fikeiirfna^  vA^ ntbr. a :mQDe> sixpence  the 

tOHmt  forHiemigmfsif^  aniaolMioivj0^  i|q<  ipterest  was  due. . 

Bill  dismissedf  kut  uiUhAuf^preJ^^ii^U^^f^efnaht  offing, a  new  bill. 
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ROLLS  COURT. 

March  23,  1846. 
Fakeant  v.  Nicholls.  (a) 

Will^Word  '<  tittM  "  not  extended  to  include  a  '*  grandehild." 

The  word  "  ieeue  "  may  be  reetrieted  to  mean  **'ehildren"  and  the  word  "  children  "  maif  be  enUufei 
eo  as  to  mean  '*  iesue,*'  and  in  a  doubtful  eaee  the  Court  will  adopt  euch  a  conetruction  at  will  best 
^ect  the  intention  qf  the  testator ;  andf  therefore,  where  a  testator  made  a  bequest  to  all  end 
every  the  respective  issues  of  his  daughters,  whether  '*  sons  or  daughters"  the  word  "  istuee  ** «« 
restricted  to  mean  only  **  sons  and  daughters"  and  not  to  include  their  ehUdrem,  though  U  oeewrrti 
in  several  parts  qf  the  wiU  without  any  other  words  qfa  restraining  power. 

BY  will,  bearing  date  the  24th  of  November,  1798,  John  Farrant,  after 
bequeathing  several  legacies,  &c.,  gave  the  residue  of  his  personal  estate 
to  trustees,  upon  trust  as  to  certain  parts  thereof,  for  the  benent  of  his  three 
daughters,  Elizabeth,  Mary,  and  Frances,  equally,  and  declared  that,  as  to  one 
moiety  of  their  respective  shares,  his  said  trustees  should  transfer  the  same  to 
his  said  three  daughters  absolutely  on  their  attaining  the  age  of  twenty-tbiee 
years  ;  and  as  to  the  other  moiety  of  their  respective  shares,  that  his  said  tnis- 
tees  should  stand  possessed  thereof,  <<  in  trust,  to  permit  and  suffer  his  said 
daughters,  during  their  lives,  to  take  the  dividends  of  the  remaining  moiety  of 
such  trust-money ;  and,  after  the  respective  deceases  of  his  said  daughten^ 
then  to  stand  possessed  thereof,  in  trust  for  all  and  every  the  respective  tMint 
of  his  said  daughters,  whether  s&ns  or  daughters,  living  at  the  times  of  the 
respective  deceases  of  his  said  daughters,  in  equal  shares  and  proportions ;  and 
to  be  paid  and  payable,  if  sons,  on  tlieir  attaining  their  respective  ages  of  twenty- 
one  years ;  ana  if  daughters,  on  their  attaining  their  respective  ages  of  twentf- 
three  years ;  but  if  any  or  either  of  his  said  daughters  should  depart  this  Ue 
without  leaving  any  such  issue,  or,  having  left  any  issue,  all  should  happen  to 
depart  this  life  oefore  attaining  their  respective  ages  of  twenty-one  years,  haag 
sons,  and,  being  daughters,  their  respective  ages  of  twenty-three  years,  thes^ 
upon  trust,  that  his  said  trustees  should  stand  possessed  of  the  parts,  shares,  or 
proportions  of  his  said  daughters  or  daughter  who  should  die  without  leavioe 
any  issue,  or,  having  left  any  issue,  shoula  not  live  to  attain  a  vested  interest  oi 
and  in  such  trust-money,  in  trust  for  his  surviving  daughter  or  daughters,  and 
to  their  respective  issues,  and  to  be  paid  and  assigned  to  them  at  the  same  times 
and  in  the  same  manner  as  their  original  parts,  shares,  and  proportions  in  the 
said  trust-money  would  become  payable  and  assignable.'** 

The  testator  died  on  the  9th  of  January,  1799)  leaving  his  said  three  daugh- 
ters and  two  sons  him  surviving.  Elizabeth,  one  of  the  daughters,  married  Hr. 
Woodhara,  and  died  without  issue ;  Mary  married  Mr.  Underwood,  and  died 
on  the  1st  of  September,  1845,  leaving  three  children  her  surviving,  a  fourdi 
child,  Sarah  Charlewood  Nichols,  having  died  about  three  monthsl)efore  her, 
leaving  two  children,  6.  H.  Nichols  and  Ella  Nichols ;  Frances,  the  testator's 
third  aaughter,  married  Mr.  Keymer,  and  is  still  living.  On  the  death  of  the 
testator,  the  trust  fund  appropriated  to  his  daughters  was  divided  into  six  parts^ 
one  of  which  was  paid  over  to  each  of  the  three  daughters ;  and,  on  the  death 
of  Mrs.  Woodham,  her  remaining  sixth  share  was  by  the  Court  ordered  to  be 
divided  equally  between  Mrs.  Underwood  and  Mrs.  if  eymer,  which  was  accord- 
ingly done,  and  the  amount  carried  to  their  separate  accounts.     On  the  deaths 

(a)  Reported  by  J.  Macaulat,  Siq.y  Barriater-at-law. 


FARRANT  v.  NICROLL8.  199 

Babseqaently,  of  Mrs.  Underwood,  a  question  arose  as  to  whether  her  share 
dioula  CO  to  those  of  her  children  who  survived  her,  or  whether  the  children  of 
Mrs.  Nichols,  who  predeceased  her  mother,  should  participate.  Mary  C.  Under- 
irood,  the  daughter  of  Mrs.  Underwood,  deceased,  having  married  John  Farrant, 
she  and  her  husband  and  the  other  children  of  Mrs.  Underwood  were  made 
plaintiffs,  and  the  two  infant  children  of  Mrs.  Nichols,  and  the  other  grand- 
::hildren  of  Mrs.  Underwood,  were  made  defendants.  The  share  of  Mrs. 
[Jnderwood  amounted  to  about  1,865/.  ^s.  6d.  Consols,  and  the  cause  coming 
m  upon  further  directions,  the  point  was,  how  that  sum  was  to  be  distributed. 

Roupell  (with  him  Campbell).,  for  the  plain  tiffs. — The  word  "issue,'' taken  by 
Itself,  would  include  grandchildren  ;  but  it  is  restricted  by  the  testator  himself. 
[Horsepoolv.  Watson,  3  Ves.  883;  (a)  Sibley  v.  Perry y  7  Ves.  522,  532.)  (6) 

Kindersley  (with  him  Waley),  for  the  defendants. — The  first  of  the  expres- 
sions used  by  the  testator,  being  general  in  its  nature,  would  let  in  grand- 
children of  the  testator^s  daughters,  who,  being  sons  or  daughters — that  is,  males 
9r  females,  as  the  case  might  oe— would  take  at  21  or  28  respectively.  The  cases 
cited  employ  the  words  "  child  or  children,*"  not  "  sons  or  daughters,^  and  do 
Dot  therefore  apply ;  and  in  Sibley  v.  Perry,  the  words  **  lawful  issue''  had 
dearly  reference  to  children  previously  mentioned.  The  words  too  here  are  not 
"  sons  or  daughters  of  my  daughters."  He  cited  Gale  v.  Bennett  (Ambler, 
681).  (c) 

Soupelly  in  reply. 

The  Master  of  the  Rolls. — In  cases  of  this  kind  the  whole  context  of  the 
will  must  be  considered ;  and  this  is  constantly  done  in  endeavouring  to  ascer- 
tun  the  effect  to  be  attributed  to  the  words  ^^  children '^  and  ^'  issue."'  It  may 
be  that  the  effect  of  the  whole  will  shall  turn  out  to  be,  to  tie  down  the  word 
**  issue,''  and  restrict  it  to  "  children ;"  and,  on  the  other  hand,  to  enlarge  the 
word  ^^  children,"  so  as  that  it  shall  be  construed  to  mean  *^  issue ;"  and  each 
case  must  depend  on  its  own  particular  circumstances  and  the  context  of  the 
will.  Though  the  Court  may  feel  doubtful  as  to  what  construction  it  may  be 
proper  to  adopt,  it  will  unquestionably  sometimes  give  such  an  extended  signi- 
Dcation  to  the  will  as  will  best  effect  the  intention  of  the  testator  and  tend  to  the 
general  benefit  of  the  family,  the  objects  of  his  bounty ;  but  sometimes  this 
amnot  be  done.  In  this  particular  case  the  trust  is  for  the  benefit  of  all  and  every 
the  respective  issues  of  testator's  daughters,  whether  sons  or  daughters,  living  at 
the  time  of  the  respective  deceases  of  his  daughters ;  and  this  clause,  standmg 
by  itself,  is  perfectly  free  from  doubt.  He  speaks  of  "  sons  or  daughters."  This 
is  a  relative  expression,  and  we  must  go  back  to  the  antecedent,  which  cannot 
be  "  daughters,"  but  clearly  must  be  "  issue,"  the  substantive  immediately  pre- 
ceding. Therefore,  "  issues"  means  "  sons  or  daughters."  This  construction 
[s  clear,  and  I  do  not  think  that  it  is  contested  ;  but  it  is  argued  for  the  defen- 
dants, that  it  is  clear,  from  the  context,  that  a  meaning  is  to  be  given  to  *^  sons 
or  daughters,"  different  from  the  ordinary  sense  of  those  words,  and  that  they 
must  mean  not  the  first  stage  of  issue  of  the  testator's  daughters,  but  *^  males 
and  females"  generally ;  and  that  the  restriction  arises  from  the  words  <^  sons  and 
daughters,"  not  '<  issue."  It  is  argued  that  this  is  so,  because  in  the  next  sen- 
tence immediately  following  in  the  will,  a  distinction  is  made  between  sons  and 

(a)  In  Honepool  y.  Watson  there  was  a  devise  to  'ae  repreeentatiTety  against  the  claim  of  the  Cither  as 

A.  and  his  wife  for  life,  and,  after  the  death  of  the  administrator. 

•arfiTor,  npon  trast,  to  sell  and  apply  the  produce  (6)  In  Sibley  ▼.  Perry,  though  the  word  *'  issue*' 

to  and  among  all  and  every  the  issue,  child  or  chil-  will  comprehend  all  descendants,  yet  upon  the  par- 

dren,  of  ▲.  oy  his  said  wife,  and  their  representa-  tienlar  construction  in  that  case  it  was  confined  to 

tives,  equally.    The  fund  was  held  to  belong  to  children. 

ddldren  survivinr  the  testator ;  but  the  issue  of  a  (c)  In  OaU  v.  Benneti^  bequest  to  children  was  held 

daughter  who  died  in  the  lifetime  of  A.  were  entitled  to  extend  to  grandchildren,  there  being  no  children. 
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daughters  taking,  the  one  at  21  and  the  other  at  S3.  The  best  argument, 
however,  is,  that  in  reference  to  the  gift  over,  whereby  it  is  sought  to  put  a 
restricted  meaning  on  the  word  *^  issue.*"  Such  a  construction  deprives  the  two 
children  of  Mrs.  Nichol  of  property  which  they  would  have  had  if  their  mother 
had  lived  three  months  longer.  *^  All  such  issue  as"*^  what  ?  It  must  have  some 
antecedent.  The  words  are  not  adapted  to  the  event.  The  construction  pot 
upon  the  word  ^Mssue^'  is  not  enlarged  by  the  subsequent  words,  cumI  the 
narrower  construction  must  be  given  to  it,  though  I  am  sorry  for  it. 

Costs  to  be  paid  to  all  parties  out  of  tkefuni. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday  and  Tuesday ^  February  23  and  24,  1846. 
Searle  v.  LAw.(a) 

Turnpike  htmdM^Vchmtanf  iHtUmtnt. 

A,  L.^hy  a  vchaUary  deed,  made  an  atgianmetU  of  eertaim  turnpike  bonds  and  ekaret  m  ceriam  pd/k 
companies  to  a  trutteet  his  executors,  administrators,  and  assms,  upon  trust,Jor  kims^,  A.  Z.»  eni 
his  assians,  during  his  Ufe,  and  as  he  should  appoint  j  andindefauU  of  such  appointment^  andsoferu 
it  should  not  extend,  after  the  decease  of  the  said  A,  L. ,  upon  trust,  for  the  bml^  of  his  great-mtphm* 
A.  L,  then  ddivered  to  the  trustee  the  bonds  and  share  certificates,  which  continued  in  the  trustee*s  pe^ 
session ;  but  the  settlor  took  no  further  steps  for  transferring  sue^  bonds  or  shares,  or  computing  As 
assignment.  A,L.,the  settlor,  died  in  1840.  It  appearedfrom  the  report  of  the  Master,  to  whom  As 
cause  stood  referred,  that  the  deed  did  not  effsctuaUg  transfer  the  property : — Held,  that  nothing  pmsi 
bg  the  deed,  and  that  therefore  the  personal  representatives  of  A,  X.  were  entided  to  the  propertg. 

THE  bill  stated,  that  by  an  indenture,  bearing  date  the  ^5th  day  of  Mardi, 
1836,  after  reciting  that  Alexander  Law,  the  uncle  of  the  defendant,  was 
lawfully  possessed  of  or  entitled  to  the  sum  of  2,000Z.,  secured  by  twenty  deeds 
poll  on  the  Totness  turnpike  road;  and  that  he  was  possessed  of  or  entitled  unto 
twenty  shares  in  the  West  of  England  Fire  and  Life  Insurance  Company  ;  and 
also  to  ten  shares,  of  100/.  each,  of  and  in  the  capital  of  the  National  Pio^ 
vincial  Bank  of  England ;  **  and  also  my  other  forty  shares,  if  not  disposed  of 
to  any  persons  during  my  life.'''  And  reciting  that  the  said  A.  Law,  the  undey 
was  desirous  of  making  a  settlement  of  the  said  sum  of  2,000/.,  and  the  afore- 
said shares  in  the  said  West  of  England  Fire  and  Life  Insurance  Company,  and 
National  Provincial  Bank  of  England,  respectively,  and  the  interest,  dividends, 
and  proceeds  thereof,  for  the  benefit  of  liimself  and  his  great-nephew,  Alexander 
Law,  and  his  issue,  and  for  that  purpose  he  had  determined  to  assign  the  same 
respectively  unto  F.  Searle,  his  executors,  administrators,  and  assigns,  upon  the 
trusts  and  for  the  purposes  thereinafter  declared;  it  was  witnessed,  that  for  and 
in  consideration  of  the  natural  love  and  affection  which  the  said  Alexander 
Law,  the  uncle,  had  and  bore  for  and  towards  his  said  great-nephew,  and  in  order 
to  settle  the  said  moneys,  shares,  and  premises,  in  manner  thereinafter  mentioned, 
and  for  the  nominal  consideration  therein  expressed,  he,  the  said  Alexander  Law, 
the  uncle,  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over  and  confirm 
unto  the  said  Francis  Searle,  his  executors,  administrators,  and  assigns,  all  that 
the  sum  of  2,000/.,  secured  by  the  said  thereinbefore-mentioned  deeds  poll,  and 
all  those  said  twenty  shares  of  and  in  the  capital  stock  of  the  said  West  of 

(a)  Reported  by  G.  Golosmitb,  Esq.,  BarrUter-at-law. 
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England  Fire  and  Life  Insurance  Company,  and  also  all  those  the  aforesaid  ten 
hares  of  100/.  each  in  the  capital  of  the  National  Provincial  Bank  of  England, 
ind  all  bonuses,  and  sum  and  sums  of  money,  then  or  thereafter  to  Income 
Mtyable  in  respect  of  the  same,  any,  or  either  of  them  ;  and  all  interest,  divi- 
]mds,  and  accumulations  thereof  respectively,  to  have,  hold,  receive,  and  take 
the  said  moneys,  shares,  property,  ana  all  and  every  other  the  premises  thereby 
assigned,  or  intended  so  to  be,  unto  the  said  Francis  Searle,  his  executors,  admi- 
nistrators, and  assigns,  upon  the  trusts,  and  to  and  for  the  ends,  intents,  and 
purposes  thereinafter  expressed  and  declared  of  and  concerning  the  same ;  and 
for  the  considerations  and  purposes  aforesaid,  the  said  Alexander  Law,  the 
uncle,  did  thereby  make,  ordain,  constitute,  and  appoint  the  said  Francis  Searle, 
his  executors  ana  administrators,  his  true  and  lawful  attorney  and  attorneys,  in 
the  name  of  him  the  said  Alexander  Law,  the  uncle,  his  executors  or  adminis- 
trators, to  receive  and  get  in  all  shares,  and  all  other  the  premises  thereby 
intended  to  be  assigned,  with  the  usual  powers  and  authorities.  And  it  was 
thereby  declared  ana  agreed,  by  and  between  the  said  parties  thereto,  and  the  said 
Alexander  Law,  the  uncle,  aid  thereby  for  himself,  his  executors  and  admi. 
nistrators,  expressly  declare  that  the  said  Francis  Searle,  his  executors  and  admi- 
nistrators, should  stand  and  be  possessed  of  and  entitled  unto,  all  and  singular 
the  moneys,  shares,  property,  interest,  and  other  the  premises  thereby  assigned, 
or  intended  so  to  be,  upon  certain  trusts,  for  the  said  Alexander  Law,  the  uncle, 
indhis  assigns,  during  his  life,  and  upon  further  trust  to  dispose  thereof  as  the 
Mud  Alexander  Law,  the  uncle,  should  appoint ;  and  in  default  of  such  appoint- 
ment, and  so  far  as  such  appointment  should  not  extend,  then,  after  the  decease 
of  the  said  Alexander  Law,  the  uncle,  upon  certain  trusts,  for  the  benefit  of  the 
ftud  Alexander  Law,  the  nephew,  and  his  issue. 

At  the  time  when  the  deed  was  executed,  Alexander  Law,  the  uncle,  was 
possessed  of  only  ten  shares  in  the  National  Provincial  Bank  of  England,  but 
fle  afterwards  purchased  forty  more  shares,  and  caused  the  words  ^^  and  also  my 
other  forty  shares,  if  not  disposed  of  to  any  persons  during  my  life,'*  above 
lUentioned,  to  be  inserted  in  the  deed  by  an  auctioneer ;  no  alteration  was  made, 
bowever,  in  the  operative  part  of  the  d:eed,  which  additional  forty  shares  were 
iield  to  be  therein  includea.  The  twenty  deeds  poll,  and  the  certificates  of  the 
•wenty  shares  in  the  West  of  England  Fire  and  Life  Insurance  Company,  and 
tf  the  fifty  shares  in  the  National  Provincial  Bank  of  England,  were,  under 
be  directions  of  Alexander  Law,  the  uncle,  delivered  to  Francis  Searle,  as 
trustee,  and  continued  in  his  possession;  but  no  further  steps  were  taken  for 
tansferring  the  said  bonds  and  shares. 

The  uncle,  Alexander  Law,  died  in  the  month  of  March,  1840.  A  question 
low  arose  between  the  parties  entitled  under  the  deed  of  1836  and  the  personal 
epresentatives  of  Alexander  Law,  the  uncle,  touching  the  validity  of  the  gift, 
ach  party  claiming  the  whole  of  the  property  comprised  in  the  deed.  Under 
hese  circumstances,  the  trustee  filed  his  bill,  praying  that  he  might  be  discharged 
rom  the  trusts  of  the  indenture  of  1836,  and  that  the  rights  of  the  parties  might 
»  determined  under  the  direction  of  the  Court. 

The  case  came  on  to  be  heard  on  the  28th  February,  1844,  and  it  was  then 
referred  to  the  Master  to  state  whether,  by  the  constitution  of  the  above- 
mentioned  companies,  any  and  what  formalities  were  necessary  for  effecting  a 
transfer  of  shares  in  the  capital  stock  of  the  said  companies.  The  Master,  by 
his  report  of  the  30th  May,  1345,  found,  among  other  things,  that  several 
formalities  in  each  of  the  before-mentioned  companies  were  necessary,  according 
to  their  respective  constitutions,  for  effecting  a  transfer  of  shares  by  the  pro- 
prietors thereof. 
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Bethell  and  Wright,  in  support  of  the  bill. 

Stuart  and  Follett,  for  the  aefendant,  Alexander  Law,  the  great-nephew,  con. 
tended  that  the  deed  of  transfer  was  dear,  and  that  therefore  the  property  must 
be  held  to  pass  under  it.  The  case  falls  short  of  Fortemme  v.  Bamett 
(9  My.  &  E.  86).  According  to  the  Master's  report,  the  trustee  has  complete 
possession  of  the  Insurance  Company's  shares,  and  he  finds  there  was  no 
formality  requisite  for  their  transfer.  We  do  not  require  the  aid  of  the  Court 
as  to  the  Bank  shares,  for,  by  making  a  requisition  to  the  Bank,  we  may  become 
proprietors  at  any  time.  Our  case  is  distinguishable,  therefore,  from  every  other 
wherein  the  Court  is  called  upon  to  take  an  active  part. 

Cases  cited:— fliZZ  v.  Curetan  (2  My.  &  K.) ;  £^  parte  Pye  (18  Ves.  149); 
Sloanev.  Cadogan  (3  Sug.  V.  &  P.  App.  66) ;  Edwards  v.  Jonea  (1  My.  &C. 
226);  Antrobus  v.  Smi/A  (12  Ves.  39) ;   Wood  v.  Judland  (8  Sim.  576,  note). 

Jnderton  and  Shapter,  for  the  administrator  of  Alexander  Law,  the  und^ 
contended  that  the  gift  was  absolutely  void,  the  Master  having  declared  that, 
according  to  the  regulations  of  these  companies,  there  must  be  an  acceptance  to 
constitute  an  effectual  transfer. 

Dillon  V.  Coppin  (4  My.  &  K.  647) ;  Beatson  v.  Beatson  (12  Sim.  281); 
Jeferysv.  Jefferys  (1  Cr.  &  Ph.  138) ;  M'Fadden  v.  Jenkins  (I  Hare,  468); 
Walbury  v.  Ingilby  (1  My.  &  K.  61, 77) ;  Malcolm  v.  Scott  (3  Hare,  39);  Me* 
V.  KettleweUj  (1  Hare,  464). 

Bethelly  in  reply. 

The  Vice-Chancelloh. — I  cannot  understand  that  there  is  any  propertj 
in  the  plaintiff  upon  which  I  can  make  any  order.  It  is  quite  plain  that  Alex- 
ander  Law,  the  uncle,  intended  to  effectuate  his  purpose  by  means  of  an  ass^ 
ment  to  the  plaintiff;  but  he  never  did  any  thing  besides  executing  the  deed.  H^ 
doubtless,  meant  that  all  parties  should  take  such  provisions  as  were  intended 
them  through  the  operation  of  the  deed ;  there  was  no  general  purpose  of  standiog 
trustee  for  any  one.  It  appears  as  clear  as  possible  that  upon  the  Mastery's  report, 
and  on  the  Act  of  Parliament  (3  Geo.  4,  c  126,  s.  81),  to  which  I  was  refoied, 
no  interest  has,  in  point  of  fact,  passed  to  the  plaintiff,  and,  consequently,  that  be 
is  a  mere  holder  of  these  documents  of  title,  which,  under  the  circumstaneei^ 
belong  to  the  personal  representatives  of  Law  the  elder. 

Declare  that  no  legal  property  in  the  turnpike  bonds,  the  instirance  shttm^ 
nor  the  bank  shares,  passed  to  Searle,  and  that  the  same  are  ftri 
affected  by  a  declaration  of  trust.  Searle  to  deliver  up  the  securUiet 
to  the  personal  representative  of  Alexander  Law,  the  testator.  Cottt 
out  of  the  fund,  as  between  solicitor  and  client. 


m 


THE  VICE^HANCELLOR  OF  ENGLAND. 

Monday,  March  16,  1846. 
Thx  Axtorney-Gskebai.  v.  HoBctov.  (o) 

B€guittfarpurp09U  ^f  ehariiy'^MQriwutiit—lHUreit  m  UmJL 

IF.f  hyhU  will,  bequeathed  tm/o  hU  exeeuion,  mtruii,  for  the  eetubUehmml  or  twHtution  tff  m 
thtariinble  reeeptaele,  if  the  eame  could  be  dume^fer  m  eeriain  number  of  aid  men :  but\fno  Mwft 
rngtUuHoin  eould  emnewientfy  be  estubHehad,  he  repteeted  the  same  mripki  be  di^jfoeed  ef  tn  ekmim 
Uble  donaiUmes — Held,  thai  the  primary  ol(feet  being  the  aeguisiiion  qflaad,  euch  bequeti  tMit 


rHIB  question  arose  out  of  an  infcnrmation  filed  3rd  Fdbrnaiy,  1846,  at  the 
rdation  ci  Thomas  Georffe  Groves,  against  Frederick  Hodgson  and 
[feiury  Pouncey,  executors  of  me  will  of  Mary  Flabertr|r*  It  stated  tiiat 
Christopher  Flaherty  made  his  will  in  1805,  whereHif  after  givkig  certain 
bequests  and  appointing  Thos.  Wright  and  Henry  Hudson  executors,  pio* 
ceeded  as  follows — *'  I  luso  request  that  all  my  just  debts  and  funeral  expenses 
BUT  be  defrayed ;  and  the  rest,  residue,  and  remainder  of  my  personal  propeitf 
m  effects,  i^itiatsoever  and  wtieresoever,  I  ^ve,  devise,  andT  bequeath  unto  mj 
executors,  in  trust,  for  the  establi  Ament  or  mstitution  of  a  diaritable  receptacl)^ 
if  the  same  can  be  done,  for  twenty-seven  poor  old  men  of  England,  and  the  same 
number  of  Ireland,  to  be  under  the  Roman  Catholic  Bisli^  of  London  and 
the  Roman  Catholic  Bishop  of  Dublin ;  but  if  no  such  institution  can  be  coiv> 
nmently  established,  I  request  that  the  same  may  be  disposed  cf  in  charitable 
donations,  to  persons  of  the  above  description,  of  62.  each,  and,  whenever  an 
opportunity  offers,  that  it  may  be  added  to  any  contributions  for  a  similar 
Mvpose;  SOL  ci  which  sum  I  give  to  each  of  my  executors.^  That  the  said 
Uiristopher  Flaherty  departed  this  life  shortly  after  the  date  of  bis  said  will^ 
ksving  Mary  Flaherty,  his  daughter  and  only  child,  his  sole  next  of  kin,  him 
Mrriving.  That  the  said  Thomas  Wrieht  and  Heniy  Hudson  renounced 
probate  of  the  said  wiU,  and  thereupon  letters  of  administration  oi  the  peiv 
anal  estate  and  effects  of  the  said  Christopher  Flaherty,  with  the  will  annexed^ 
Were  granted  to  the  said  Mary  Flaherty,  who  thereby  became  the  sole  Ic^ 
personal  representative  of  the  said  Chnstopher  Flaherty,  and  as  such  got  in 
tbe  whole  of  the  personal  estate  of  the  said  Christopher  Flahertv  to  a  very 
OQDsiderable  amount,  and  thereout  paid  and  satisfied  the  funeral  and  testa^ 
ifientary  expenses  and  all  the  debts  or  the  said  testator^  together  with  the  whde 
of  the  legacies  given  b^  the  said  will ;  and  after  payment  and  satisfaction 
Uiereof,  there  remained  m  her  hands  a  very  consideralue  sum,  the  residue  of 
^he  said  testator's  estate.  That  the  said  Mary  Flaherty  never  applied  any 
sart  of  such  residuary  estate  to  the  charitable  purposes  in  the  said  will  con- 
ained,  but  applied  the  whole  of  such  surplus  to  her  own  use  and  benefit 
That  the  said  Mary  Flaherty  departed  this  life  in  November,  184i5,  having 
>y  her  will  appointed  Frederick  Hodgson  and  Henry  Pouncey  h^  executors^ 
The  information  charged  that  the  said  Mary  Flaherty  retained  the  whole  of 
he  residue,  and  applied  the  same  to  her  own  use,  in  fraud  of  the  charitable 
ntentions  and  direction  of  the  said  testator ;  and  prayed  that  the  bequest 
if  tbe  rest  and  residue  might  be  declared  to  be  a  good  and  valid  charitable 
Mquest,  and  that  the  same  might  be  established  and  carried  out  under  the 
iecree  of  the  Court,  and  that  tl^  defendants  might  be  directed  and  decreed  to 
nake  good,  out  dT  the  assets  of  the  said  Mary  Flaherty  xeceived  by  them>  the 
(fl)  BeporMlisr  G.QouMMiCB,  Siq.,  n—iitn  at  Isw* 
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full  amount  of  the  said  residuary  estate  so  retained  by  her  as  aforesaid,  with 
interest.     To  this  the  defendants  put  in  a  general  demurrer. 

BetheLl  and  Abraham^  in  support  of  the  demurrer,  contended,  first,  that  the 
bequest  was  within  the  provisions  of  the  Statute  of  Mortmain,  and  consequently 
▼oid.  Secondly,  that  after  such  a  lapse  of  time  from  the  testator^s  death,  the 
Court  would  not  interfere.  Thirdly,  that  the  bequest  was  of  so  uncertain  a 
character,  that  there  could  not  be  any  decree  made  upon  it.  With  respect  to 
the  first  point,  the  word  **  receptacle  ^*  clearly  denoted  an  intention  of  acquiring 
land  and  buildings.  In  one  sense  a  receptacle  meant  an  almshouse,  and  the 
expression,  ^'  if  no  such  institution  can  conveniently  be  established,^  was  intended 
to  mean  a  physical,  and  not  a  legal  disability ;  and  according  to  the  decision  rf 
Giblett  V.  Uobson  (3  My.  &  E.  530),  where  there  is  a  possibility  for  the  money 
to  be  laid  out  in  land,  the  beauest  is  void.  A  clear  intuition  is  shewn  of 
acquiring  freehold  land  and  buildings.  As  to  the  second  point ;  as  this  is  not 
a  case  of  trust,  the  lapse  of  time  is  primd  facie  a  bar.  The  property  was  given 
CO  his  executors,  as  trustees ;  but  the  testator^s  daughter,  Mrs.  Flaherty,  was  no 
trustee,  and  her  possession  being  adverse,  entitles  her  to  the  property. 

Cases  cited:  Attamey-General  v.  Tyndall  (S  Eden,  207,  cases  in  p.  Sll); 
The  Jiiomey-Oeneral  v.  Parsons  (8  Yes.  186);  Henshaw  v.  Mkinmm 
(8  Madd.  306) ;  Bhndford  v.  Thackerell  (2  Yes.  jun.  S38) ;  AitometfGenerd 
V.  Bowyer  (8  Yes.  714) ;  Mather  v.  Scott  (S  Keen,  17S) ;  Ingleby  v.  Dobsm 
(4  Russ.  342). 

Stuart  and  Blunt,  for  the  information,  contended  that  to  render  a  bequot 
void,  there  ought  to  be  a  clear  and  explicit  direction  to  invest  the  money  in 
land,  which  was  not  so  in  the  present  case ;  and  that  the  word  <<  receptacle^ 
was  capable  of  a  much  wider  signification  than  that  attempted  to  be  assigned 
to  it  by  the  other  side.  The  testator  might  have  intended  that  a  place  shoidd 
be  hired,  which  would  be  good.  But  even  supposing  he  did  not  intend  that  i 
place  should  be  built,  it  might  have  been  erectea  on  land  already  in  mortmajo, 
which  would  have  been  legal.  As  it  respected  the  lapse  of  time,  Mrs.  Flaherty 
was  an  executrix,  and  ffot  possession  o£  the  property,  which  constituted  her  a 
trustee  for  those  who  claimed  to  be  beneficially  entitled  under  the  wilL  The 
testator  having  left  a  discretionary  power  with  the  trustees,  the  Court  will  see 
that  they  exercise  that  discretion  in  behalf  of  the  charitable  institution. 

Johnson  v.  Swann  (8  Madd.  457) ;  Attorney-General  v.  Williams  (4  Bro. 
C.  C.  526,  2  Cox,  387) ;  Attorney-General  v.  Stepney  (10  Yes.  22). 

Bethett^  in  reply,  referred  to  Facdolati,  voce  <^  Keceptaculum,^'  to  prove  that 
it  signified  land;  and  contended  that  there  must  be  no  option  left  in  the 
trustees;  for  that  in  order  to  make  such  a  bequest  valid,  there  ought  to  be  nothing 
which  would  give  them  a  power  to  buy  and  build.  And  supposing  an  option 
might  be  exercised,  it  would  be  necessary  for  an  inquiry  to  oe  had  before  the 
Master,  whether  it  could  be  conveniently  done,  and  tiiis  would  decide  that  the 
bequest  was  good. 

The  Yice-Chancellor. — Upon  this  question,  I  must  decide  as  well  as  I  am 
able  what  it  is  the  testator  meant.  That  he  was  an  illiterate  person  is  quite  clear, 
because,  after  giving  to  his  trustees  all  the  rest,  residue,  and  remainder  of  his 
personal  property  and  effects,  he  proceeds  to  declare  the  trusts ;  and  then  he 
says,  **  If  no  such  institution  can  be  conveniently  established,  I  request  that 
the  same  may  be  disposed  of.^*  He  then  mentions  the  disposition,  and  that 
thev  were  to  endeavour,  when  an  opportunity  should  offer,  that  it  might  be 
added  to  his  contributions  for  a  similar  purpose,  *^  80/.  of  which  sum  ^— >he 
having  mentioned  no  sum  before,  exc^t  so  far  as  the  general  corpus  of 
his  estate  went.    Now,  although,  in  point  of  law,  it  might  be  said  that  the 
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persons  whom  he  appointed  his  executors  and  trustees  were  not  entitled  to 
receive  their  legacies,  seeing  they  did  not  prove  the  will,  yet  the  information 
states  that  the  whole  of  the  legacies  were  paid ;  and  I  mention  this  for  the  sake 
of  shewing  that,  notwithstanding  they  had  renounced  and  declined  to  take  out 
administration,  they  nevertheless  continued  trustees,  not  merely  by  operation  of 
law,  but  by  receiving  their  legacies.  Indeed,  I  was  struck  with  the  smgularity, 
that  such  a  Question  should  be  allowed  to  sleep  for  forty  years,  and  tliat  no 
attempt  should  have  been  made  by  the  trustees  to  enforce  the  bequest.  Then 
the  question  is,  what  the  testator  really  did  mean  ?  He  gives  the  residue  to  his 
executors  in  trust  for  the  establishment  of  a  charitable  receptacle,  if  the  same 
can  be  done,  for  twenty-seven  poor  old  men  of  England,  and  the  same  number 
of  Ireland.  Now  the  word  "  receptacle,^  when  applied  to  human  beings,  does 
not  imply  ^  dwelling-place ;  then  there  is  a  direction  to  procure  a  dwelling- 
place  for  fifty-four  old  people,  and  what  is  that  but  a  direction  that  land  shdl 
De  procured  ?  Now  there  seems  to  be  nothing  in  this  case  that  points  out  hiring 
ana  taking,  first  of  all  one  tenement  and  then  another,  but  there  is  to  be  one 
receptacle  ;  and  there  is  no  direction  to  apply  a  portion  of  the  property,  as  in 
the  case  before  Sir  John  Leach  (Johnson  v.  Swann,  p.  98),  but  the  wnole  corpus 
is  to  be  immediately  applied  to  the  procurement  of  a  receptacle  for  fifty-four 
people.  Then  he  says,  *^  if  it  can  be  done.^  Of  course,  he  meant  that ;  but  he 
meant  not  only  the  procurement  of  a  dwelling-place,  but  also  the  system  of 
government.  He  refers  to  it  as  being  intended  to  oe  under  the  management  6f 
two  bishops.  Again,  when  he  says,  ^^  but  if  no  such  institution  can  be  conveni- 
ently establisheo,'^  he  does  not  apply  it  to  the  law,  but  to  the  difficultjr  of  lodging 
so  many,  and  of  the  manner  in  which  the  management  of  this  institution  shall  be 
carried  out.  He  then  goes  on  to  say,  **  If  no  such  institution  can  be  con- 
veniently established,  I  request  the  same  may  be  disposed  of  in  charitable 
donations  to  persons  of  the  above  description.***  It  appears  to  me,  therefore, 
that  the  primary  and  direct  object  was  the  acquisition  or  a  dwelling-place,  and 
it  is  only  upon  the  contingency  of  the  affair  not  being  established  that  he  makes 
this  disposition  over.  He  was,  upon  this  construction,  merely  pointing  to  the 
omtingency,  from  want  of  convenience,  which  might  frustrate  his  intention. 
Upon  the  whole,  I  cannot  but  think  that  this  is  within  the  Statutes  of  Mort- 
main, according  to  the  rules  established  ;  and  I  must  therefore 

JUow  the  demurrer. 


COURT  OF  COMMON  PLEAS, 

Thursday,  May  28,  1846. 
Doe  dem.  Gaisfobd  v.  Stone,  (a) 

Ai  ihe  trial  qfan  aetitm  qf^eetmeni,  a  deed  wm  put  in  which  was  a  mortgage  qf  thepremitee  Jirom 
8,  to  the  lestor  of  the  plaintiff:  indorted  upon  the  deed  woe  a  memorandum  qf  further  charge,  qf 
iaier  date,  eigned  only  by  the  d^endant^  m  which  he  deecribed  him$e{f  a»  the  purchaser  qf  the 
tfuitg  of  redemption  qf  the  within^mentioned  premieee : — Held,  that  he  could  not,  qfter  thie^  eet 
wp  in  diffence  a  prior  mortgage  to  m  different  party* 

T  the  trial  of  this  ejectment  before  Erie,  J.,  at  the  Lent  Assizes,  1846, 
for  the  county  of  Somerset^  it  appeared  that  the  property  in  dispute  con- 
(fl)  Reported  hj  Paul  Paexsll,  Eaq.,  Barriftor^at-tew, 
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mted  of  thirty-two  acres  of  land.  By  a  deed,  bearing  date  August  SSth,  18M^ 
Bobert  Saunders  mor^aged  sixteen  acres  of  the  land  to  Alfred  Protheroe  ibr 
one  thousand  years.  Tli^re  was  no  question  that,  at  the  time  (tf  that  mortgage, 
Robert  Saunders  was  seised  in  fee  of  all  the  thirty- two  acres.  The  plamtiff 
attempted,  but  failed,  to  prove  an  assignment  of  the  term  of  one  tboiuiad 
years  so  created  to  William  Gaisford.  By  an  indenture,  bearing  date  May  fidi, 
18^,  and  which  recited  that  Robert  Saunders  was  seised  in  fee  of  the  pfRinisa 
intended  to  be  thereby  conveyed,  Robert  Saunders  mortgaged  the  whole  of  the 
thirty-two  acres  to  William  Comer.  Upon  this  indenture  was  indorsed  a 
memorandum,  dated  May  Slst,  184S,  and  signed  by  the  defmdant,  in  the 
following  words : — 

^^  Memorandum. — That  by  indenture  of  surcharge,  bearing  date  the  5th  day 
of  May,  instant,  the  within-mentioned  premises  were  charged  by  me,  WiDiaii 
Stone,  the  purchaser  of  the  equity  of  redemption  thereof,  with  tne  payment  of 
the  further  sum  of  300Z.  and  interest  from  the  said  5th  day  of  May. 

«  William  Stonk." 

These  documents  having  been  proved  and  put  in,  it  was  objected,  upon  the 
part  of  the  defendant,  that  there  was  no  eviaenoe  for  the  jury  to  support  Ae 
plaintifTs  claim  to  the  sixteen  acres  conveyed  to  Protheroe  by  the  mortgi^  «f 
August  ^th,  18^,  under  either  of  the  demises  in  the  declaration  relied  upoa. 
Those  demises  were — 1st,  a  demise  from  William  Gaisford  ;  2nd,  a  demise  mn 
William  Comer.  For  the  plaintiff,  it  was  submitted  that  the  memorandum  of 
May  2l8t,  184^  operated  either  as  an  estoppel  to  prevent  the  defendant  tnm 
denying  the  recital  in  the  deed  of  May  5th,  18^,  that  Saunders  was  seised  in 
fee  of  the  thirty-two  acres ;  or,  at  all  events,  as  an  admission  of  Saunders's  titk 
made  by  a  party  in  the  suit  against  his  own  interest.  Erie,  J.,  directed  the 
iury  to  find  a  verdict  for  the  plaintiff  as  to  all  the  thirty-two  acres,  butreaerrad 
leave  to  the  defendant  to  move  to  enter  the  verdict  tot  himself  as  to  sixteen 
acres.  In  Easter  Term,  Channell,  Seijt.,  moved  acocndingly,  and  cited 
Slaiterie  v.  Pooley  (6  M.  &  W.  674) ;  Howard  v.  SmUh  (8  Man.  &  6.  SS4) ; 
Roe  dem.  Trimlestoton  v.  Kemmis  (9  Clk.  &  Fin.  784) ;  Carpenter  v.  BuBer 
(8  M.  &  W.  209).  Upon  his  undertaking  to  give  up  possession  immediately 
of  the  sixteen  acres  not  comprised  in  the  mortgage  to  Protheroe,  the  Court 
granted  a  rule,  against  which 

Manninc/y  Serjt.  (with  him  Bailey)^  now  shewed  cause. — According  to  the 
relation  of  mortgagor  and  mortgagee,  it  does  not  lie  in  the  mouth  of  the 
defendant  to  say,  that  at  the  time  of  the  mortgage  from  Saunders  to  Comer, 
Saunders  was  not  seised  in  fee-simple  in  possession  of  all  the  thirty-two  acres. 
By  the  memorandum  the  defendant  acknowledges  that  he  is  in  privity  with 
Saunders,  and  therefore  precludes  himself  from  setting  up  any  better  title  than 
Saunders  himself  could,  and  Saunders  would  be  estopped  from  setting  up  a 
title  in  somebody  else,  at  the  date  of  the  deed  of  May  5th,  1829.  In  most 
cases  the  mortgagor  is  not  actually  in  possession,  although  he  covenants  that 
he  is  seised  in  fee-simple  in  possession,  and  is  estopped  from  afterwards  denying 
his  title.  That  estoppel  would  extend  to  the  heir,  or  the  assignee  of  the 
mortgagor;  or  the  memorandum  may  be  regarded  as  an  admission  by  a  party 
to  the  suit.     {Slaiterie  v.  Pooley,  6  M.  &  W.  664.) 

The  Court  then  called  on 

Channell^  Serjt.  (with  him  Fitssherbert),  in  support  of  the  rule. — William 
Comer  was  no  party  to  the  memorandum,  and  could  not,  therefore,  be  bound 
by  it.  Then  tnere  must  be  mutuality  to  make  a  good  estoppel,  and  for  want 
of  that,  this  is  no  estoppel  as  against  the  defendant.     Neither  can  the  memo- 
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randum  operate  as  a  parol  declaration  by  the  defendant  against  his  own 
interest,  as  in  Slaiterie  v.  Pooley.  [Maulb,  J. — His  declaration  is,  that  he 
comes  in  under  the  mortgagor.  Surely  that  is  evidence  from  which  the  jury 
may  infer  that  he  was  put  in  by  Saunders.]  He  admits,  indeed,  that  he  came 
in  under  Robert  Saunders,  but  that  may  have  been  as  a  purchaser  of  the  equity 
of  redemption  under  a  mortgage  prior  to  that  made  to  Comer.  He  would 
then  be  bound,  as  the  owner  of  the  equity  of  redemption,  to  ascertain  who  are 
the  mortgagees,  and  pay  them  oflF  in  their  order.  Besides,  as  a  declaration,  the 
memorandum  is  imperfect,  as  it  refers  to  some  indenture  which  is  not  produced. 
The  words  "  the  within-mentioned  premises  "  refer  merely  to  the  parcels  in  the 
deed,  and  not  to  the  quantum  of  interest  conveyed  by  it.  At  least  they  are 
capable  of  explanation,  such  as  that  aflTorded  by  shewing  that  there  was  a  prior 
title  in  Alfrea  Protheroe. 

TiNDAL,  C.  J. — I  think  this  case  stands  upon  the  legal  result  of  the  mort- 
gage of  May  5th,  1829,  and  the  memorandum  of  May  21st,  1842.  The  mort- 
gage is  a  mortage  in  fee  by  Robert  Saunders  to  William  Comer,  which  recites 
uiat  Saunders  is  seised  of  tfie  premises  in  fee-simple  in  possession.  After  that, 
Saunders  could  not  have  set  up  any  previous  mortgage  to  defeat  his  own 
conveyance ;  he  would  have  been  simply  estopped  frx)m  so  doing.  But  it  is 
said  tnat  Stone  was  not  a  party  to  the  oeed,  and  therefore  that  the  estoppel  does 
not  apply.  But  the  effect  of  that  indorsement  is,  that  the  defendant  is  in  the 
same  position  as  Saunders ;  he  has  no  other  title  than  that  which  he  derives 
from  Saunders.  He  refers  to  the  deed  upon  which  his  memorandum  is  indorsed, 
and  speaks  of  "  the  within-mentioned  premises,^  evidently  considering  his  title 
as  connected  with  it.  What  right  then  has  he  to  set  up  any  title  which 
Saunders  could  not  ?     This  rule  must  be  discharged. 

CoLTMAN,  J, — ^The  statement  contained  in  the  indorsement  upon  the  inden- 
ture was  evidence  from  which  any  jury  might  conclude  that  the  defendant  came 
in  under  Saunders.  Then  the  case  is,  that  the  mortgagor  sells  his  interest  to 
the  defendant,  and  that  the  defendant  cannot  set  up  any  defence  in  this  action 
which  the  mortgagor  himself  could  not  set  up. 

Maule,  J. — I  agree  also  in  considering  that  this  must  be  considered  quite  as 
the  common  case  between  a  mortgagor  and  a  mortgagee,  when  at  the  time  at 
which  the  mortgagee  finds  it  necessary  to  enforce  his  remedy  under  the  mort- 
gage-deed, the  mortgagor  is  not  in  possession  of  the  premises.  In  such  a  case, 
if  tne  tenant  in  possession  has  come  in  under  the  mortgagor,  he  is  treated 
always  in  the  same  way  as  the  mortgagor  himself.  Here  the  defence  is,  that  in 
August,  1828,  a  term  was  created  ctf  a  number  of  years  which  had  not  expired 
at  tne  time  of  the  mortgage  to  Comer,  But  that  estate  was  capable  of  termi- 
nation in  the  intermediate  time,  and  must  be  held  to  have  terminated,  if  the 
circumstances  of  the  case  require  such  a  supposition.  The  recital  of  the  mort- 
gage-deed is  conclusive  evidence,  as  against  the  parties  to  the  deed,  that  this 
term  had  expired  and  become  vested  in  Saunders,  the  mortgagor ;  and,  there- 
fore»  I  think  it  is  conclusive  against  the  defendant,  who  stands  in  Saunders's 
iiioes.  Upon  the  question,  then,  whether  the  judge  ought  to  have  directed 
the  jury  to  restrain  their  verdict  to  the  sixteen  acres,  I  think  he  ought  not ; 
and  I  think  that  if  the  jury  had  found  otherwise  than  they  have,  their  verdict 
would  have  been  wrong. 

Cresswell,  J. — Tne  question  reserved  was,  whether  the  judge  ought  to 
have  told  the  jury  that  there  was  no  evidence  to  sustain  a  verdict  for  more 
than  the  sixteen  acres.  I  think  there  was  very  good  evidence  to  entitle  the 
plaintiff  to  more.     The  mortgage  of  May,  1829*  shewed  that  the  property 
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was  then  in  the  possession  of  others  than  the  defendant.  Then  the  memorandum 
shewed  that  he  must  have  come  in  by  a  later  title.  He  had  no  more  right  to 
set  up^ii*  tertii  than  Saunders  himself  had. 

Rule  discharged. 


COURT  OF  COMMON  PLEAS. 

Tuesday,  June  2,  1846. 
I)oE  dem.  Bailey  and  Others  v.  Foster,  (a) 

The  Mtalule  59  Geo,  3»  c.  12,  «.  17,  doet  not  apply  io  eopykolde,  and  therefore,  in  efeeimeni,  when 
the  defendant  had  been  let  into  poueeeion  of  copyhold premieee  by  A.  B,  and  C.  D,,  mnder  m 
agreement,  in  which  they  described  themeehee  as  churchwardens  of  the  parish : — Held,  thai  $ 
demise  from  them  was  well  laid  without  any  such  description, 

Ji  memorandum  between  A,  B,  and  E.  P.  '*  that,  provided  a  license  can  be  obtained  from  the  lord  ^ 

the  manor,  A,  B,  will  grant,  and  E.  F,  will  accept,  a  lease  of  certain  premises  for  21  years,  and 

^pay  the  rent,  Sfc, ;  and  that  until  such  lease  shall  be  executed,  the  said  yearly  rent  shall  bepayaik 

and  recoverable  by  distress  or  otherwise,  m  like  manner  as  if  the  lease  had  been  exteuied,*'  is  wot 

•a  lease,  but  an  agreement  merely. 

iVhere  a  party  is  let  into  possession  under  such  an  agreement,  and  continues  in  possession  for  more 
than  a  year,  a  notice  to  quit,  given  by  an  agent,  in  the  name  qfA,B,,  O.  H„  J,  K,,  and  L.  M.,  ti 
good,  either  as  a  demand  of  possession  from  a  tenatU  at  sufferance,  or  as  a  notice  to  quii  to  m  imtad 
Jrom  year  io  year, 

THIS  was  an  ejectment  brought  to  recover  certain  copyhold  property,  in 
the  parish  of  St.  Mary,  Walthamstow,  in  the  county  of  Essex.  The 
> declaration  contained  four  demises: — 1.  That  of  Bailey  and  Allan,  church- 
wardens, and  Collard  and  Jansen,  overseers  of  the  parish  of  St.  Mary,  Wal^ 
thamstow  (the  parish  officers  for  the  year  1845,  and  at  the  commencement  of 
the  action).  2.  That  of  James  Pistor  (the  previous  copyholder).  8.  That  of 
Webber  and  Budd.  4.  That  of  Stoker  and  Bailey.  At  the  trial,  befine 
.  Alderson,  B.,  at  the  Lent  Assizes,  1846,  for  the  county  of  Essex,  it  appeared 
that  the  defendant  had  been  let  into  possession  of  the  premises  under  the 
ibllowing  memorandum. 

"  June  23rd,  1842.  Memorandum  of  agreement  between  H.  F.  Gadsden, 
:as  agent  for  and  on  behalf  of  Webber  and  Budd,  churchwardens  of  the  pariA 
sof  St.  Mary,  Walthamstow,  of  the  one  part,  and  John  Foster,  of  the  other  part 
The  said  it.  F.  Gadsden,  provided  a  license  can  be  obtained  from  the  lord  of  the 
manor,  in  which  the  hereditaments  and  premises  hereinafter  mentioned  are 
situate,  but  without  any  right  for  the  said  John  Foster  to  require  the  consent 
or  sanction  of  the  poor-law  guardians,  and  upon  the  said  John  r  oster^s  putting 
the  messuage  or  dwelling-house  hereinafter  mentioned  in  good  and  substantiiu 
repair,  agrees  to  grant  and  execute,  or  cause  to  be  granted  and  executed,  a 
lease  of  all  that,  &c.  (describing  the  premises\  to  hold  to  the  said  John 
Foster  for  the  term  of  twenty-one  years  from  Midsummer-day  next,  at  and 
under  the  clear  yearly  rent  of  dOZ.  payable  quarterly,  such  lease  to  contain  the 
usual  covenants,  &c. ;  and  the  said  John  Foster  agrees  to  accept  the  lease,  and 
sign  a  counterpart  thereof,  and  to  pay  the  expenses  of  preparing  the  same* 
And  until  such  lease  and  counterpart  shall  be  executed,  it  is  agreed  that  the 
said  yearly  rent  shall  be  payable  or  recoverable  by  distress  or  otherwise,  in  the 

(a)  Reported  hj  Paul  Parhbll,  Esq.,  EarrUter-at^law. 
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same  manner  as  if  the  lease  and  counterpart  had  been  executed.^     This  memo- 
randum was  signed  by  the  defendant,  and  was  stamped  as  an  agreement. 

On  the  ^th  of  December,  1844,  a  notice  to  quit,  requiring  the  defendant  to 
give  up  possession  of  the  premises  at  Midsummer-day  next,  but  not  saying  to 
whom  possession  was  to  be  given,  was  served  upon  the  defendant,  and  purported 
to  proceed  from  Messrs.  Hindman  and  Howard  (attorneys),  *^  as  agents  for 
ana  on  behalf  of  Webber  and  Budd,  late  churchwardens  of  the  parish  of  St. 
Mary,  Walthamstow,  and  Stoker  and  Bailey,  present  churchwardens,  and 
Wigram  and  Taylor,  present  overseers  of  the  same  parish." 

At  the  trial  an  immense  number  of  objections  were  taken  by  the  defendant, 
all  of  which  were  overruled ;  but  Alderson,  B.,  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  if  the  Court  should 
think  him  entitled  to  do  so.  Byles,  Serjt.,  having  obtained  a  rule  accordingly, 
when  the  matter  came  on  for  argument,  the  plaintiff  abandoned  all  the  demises 
except  the  third,  and  there  then  remained  three  objections  to  be  argued.  First, 
that  the  memorandum  of  June  23rd,  1842,  was  an  actual  lease,  and  being 
merely  stamped  with  an  agreement  stamp,  was  inadmissible  in  evidence  ; 
secondly,  that  the  notice  to  quit  was  given  by  improper  persons,  and  was  there- 
fore insufficient ;  thirdly,  that  the  demise  was  improperly  laid,  and  that  there 
should  have  been  either  a  deipise  from  the  pansh  officers  under  statute 
59  Geo.  8,  c.  12,  s.  17 ;  or,  at  all  events,  a  demise  from  Webber  and  Budd,  as 
churchwardens. 

ChannelU  Serjt.  (with  him  BomU)^  shewed  cause.— To  hold  this  memorandum 
a  demise  will  be  to  hold  that  a  forfeiture  has  been  committed,  because  it  is  plain 
from  the  words  of  it  that  the  license  of  the  lord  of  the  manor  has  not  been 
obtained  ;    the  Court  will  therefore  be  unwilling  to  put  such  a  construction 
upon  it.     Where  the  parties  cautiously  guard  against  a  forfeiture,  by  inserting 
a  proviso  for  procuring  the  license  of  the  lord,  their  intentions  ought  not  to  be 
defeated.    (Doe  dem.  Coore  v.  Clare,  2  T.  R,  739.)     The  words  at  the  end  of 
the  memorandum  must  be  construed  with  reference  to  the  terms  of  the  whole 
agreement.     It  was  not  intended  by  the  parties  to  demise  for  any  other  term 
tEan  one  of  twenty-one  years,  but  in  the  meanwhile  they  wished  to  provide  for 
a  certain  relationship  between  the  parties.     In  Hayward  v.  Jffaswell  (5  A.  & 
£.  265),  where  it  appeared  from  the  agreement  that  there  was  no  present 
power  to  grant  a  lease,  the  Court  held  that  a  memorandum  similar  to  this  was 
only  an  agreement.     So  also  in  Bicknell  v.  Hood  (5  M.  &  W.  104)  ;  Hope  v. 
JBoaih  (1  B.  &  Ad.  498).     The  power  of  distress  is  a  power  given  by  the 
defendant  to  those  with  whom  the  agreement  is  made,  to  enter  and  enforce  the 
payment  of   certain  moneys  due,  not  as    rent,  but   under  the  agreement. 
[Maule,  J. — This  proviso  for  a  power  of  distress  does  not  appear  to  me  to 
make  it  a  lease^  but  tne  contrary.    If  the  thing  were  intended  to  be  a  lease,  the 
reservation  of  rent,  by  itself,  would  give  the  power  of  distraining.    Crkss- 
WBLL,  J. — Do  YOU  mean,  Brother  Channell,  that  there  was  no  tenancy  at  all  ? 
You  say  that  the  sum  due  is  to  be  distrained  for,  not  as  rent,  but  under  the 
agreement.     If  the  rent  was  to  be  paid  only  according  to  the  stipulation  in  the 
agreement,  it  was  never  to  be  paid  as  rent,  and  the  defendant  never  became  a 
tenant.]     Although  he  enters  under  an  agreement  which  is  not  a  lease,  yet,  after 
entry  and  payment  of  rent,  he  may  become  a  tenant  from  year  to  year.    Next, 
the  notice  to  quit  is  sufficient.     It  is  quite  immaterial  that  it  is  given  b^  Hind- 
man  and  Howard,  the  agents  of  Weboer  and  Budd,  since,  in  tl^ir  notice,  they 
profess  only  to  act  as  agents.   It  cannot  make  the  notice  bad  that  others  poin  in 
It  who  are  not  concerned.    Foster  need  take  no  account  of  notice  to  quit  from 
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other  persons ;  but  if  the  names  of  Webber  and  Budd  appear  in  it,  he  is  bound 
to  obey.  Lastly,  the  demise  is  well  laid.  The  cases  of  Doe  dem.  Jadcmm  y. 
Hiley  (10  B.  &  C.  885),  and  Doe  dem.  Higgs  v,  Terry  (4  A.  &  E.  «7*),  idate 
only  to  freehold  property.  The  property  here  is  copyhold,  and  does  not  pais 
to  the  parish  officers  under  69  Geo.  3,  c.  12,  s.  17.  It  has  been  so  express^ 
decided.  {Re  Paddington  Charities^  8  Sim.  620.)  (a)  Jllason  t.  Stark  (9  A. 
4Sc  E.  255)  is  in  recognition  of  a  similar  principle.  Then  if  the  statute  ds  not 
apply,  the  agreement  must  be  read  as  if  the  description  of  Webber  and  Budd, 
as  churchwardens,  had  been  introduced  undesignedly,  or  merely  to  designate 
what  persons  of  that  name  were  intended.  [M  aule,  J. — Can  the  defendant 
say  that  this  was  land  which  churchwardens  could  not  hold,  except  in  their 
quasi-corporate  character  ?]  There  was  no  direct  proof  that  it  was  parish 
property  at  all.  At  all  events,  the  defendant  cannot  dispute  tbrir  titk. 
{Gouldsworth  v.  Knights^  11  M.  &  W.  337.) 

Byles^  Serjt.  (with  him  Ogle)y  in  support  of  the  rule. — The  nearest  case 
to  this,  in  reference  to  what  is  a  lease  and  what  an  agreement,  is  Pmero^. 
Judson  (6  Bing.  210).  There  the  agreement  was,  as  here,  for  a  lease,  and  ontil 
such  lease  should  be  executed,  to  pay  rent  and  to  hold  the  same  premises  subject 
to  the  conditions  above  mentioned.  That  was  held  to  operate  as  a  preKnt 
demise.  So  also  in  several  of  the  cases  which  are  collected  in  Bacon's  Abridg- 
ment (Leases,  K.).  But  supposing  it  to  be  merely  an  agreement  for  a  lease,  aod 
admitting  still  farther,  that  the  statute  (59  Geo.  3,  c.  12)  does  not  apply  to 
copyholas ;  nevertheless,  here,  upon  the  face  of  the  agreement,  the  dinrch- 
wardens  are  entitled  in  their  official  capacity.  If  a  lease  had  been  granted  in 
pursuance  of  this  agreement,  it  would  have  been  executed  by  the  successors  of 
these  churchwardens,  or  by  the  parties  in  whom  the  legal  estate  vested. 
[Maule,  J. — Ma^  we  not  fairly  infer  a  tenancy  between  Foster  and  Webber 
and  Budd,  until  it  is  found  out  who  is  the  person  entitled  to  grant  a  lease?] 
Lastly,  the  notice  to  quit  is  insufficient.  It  does  not  shew  to  whom  possesESon 
is  to  be  delivered,  and  it  proceeds  from  a  number  of  individuals,  of  whom  the 
tenant  cannot  be  supposea  to  know  any  thing.  [Maule,  J.— The  effect  is,  "  we 
are  afraid  of  your  perverse  and  troublesome  objections,  and  give  you  notice,  not 
jointly  but  distinctly,  for  each  class  of  persons  who  might  have  any  title.*'  The 
tenancy  is  to  continue  so  long  as  Webber  and  Budd  and  Foster  shall  please ; 
then  Webber  and  Budd,  Smith,  Brown  and  Robinson,  say  <^  it  does  not  fdeaie 
any  of  us.*"] 

TiNDAL,  C.  J.— The  plaintiff  is  entitled  to  recover  on  the  third  demise. 
This  is  not  a  lease,  but  an  agreement  only,  and  therefore  any  question  depending 
upon  its  being  a  lease  is  at  an  end.  I  think  the  case  quite  distinguishable  fiom 
Pinero  v,  Judson.  There  seems  to  have  been  some  doubt  who  were  the  lessors, 
and  Webber  and  Budd  agree  subordinately  to  receive  the  rent,  in  case  a  lease 
cannot  be  obtained.  Webber  and  Budd,  being  churchwardens,  and  having  let 
the  defendant  into  possession,  their  right  never  shifted,  and  the  tenant  ought  to 
have  obeyed  the  notice  to  quit  which  was  given  him.  The  defendant  has  shewn 
no  other  party  in  whom  the  legal  estate  vested. 

CoLTMAN,  J. — I  am.of  the  same  opinion.  This  is  an  agreement,  not  a  lease : 
if  a  lease  at  all,  it  would  be  for  21  years,  and  our  decision  would  be,  that  a 
forfeiture  has  been  committed.  The  parties  had  some  difficulty  about  a  future 
valid  lease,  and  in  the  mean  time  agreed  to  take  the  best  terms  they  could  get. 
They  therefore  consented  to  a  tenancy  for  as  long  a  time  as  they  could  agree. 
Whatever  title  Webber  and  Budd  had  at  the  time  of  the  agreement  being  imtde> 
(a)  See  alio  The  JLttomey-Otntrai  t.  Lewin  (8  Sim.  370} • 
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thfl^  have  now,  because  there  has  been  no  legal  transfer  of  their  legal  estate : 
thcar  title  by  estoppel  is  as  good  as  ewer  it  was :  they  have  given  notice,  and 
that  is  suffidoiL 

Mauls,  J. — This  is  an  agreement  between  a  person  acting  on  behalf  of 
Webber  and  Budd,  churchwardens,  of  the  one  part,  and  Foster,  of  the  other 
part,  for  a  lease  for  21  years,  and,  in  the  mean  time,  it  is  agreed  that  the  yearly 
rent  shall  be  recoverable  by  distress  or  otherwise,  in  the  same  manner  as  if  the 
leaae  had  been  executed.  That  very  provision  ^ews  that  the  parties  did  not 
intend  the  memorandum  itself  to  operate  as  a  lease.  When  words  are  usual  and 
necessary  in  one  view,  but  unusual  and  unnecessary  in  another,  the  former  ought 
ta  prevaiL  This  case  is  very  different  from  Pinero  v.  Judson  :  there  the  words 
wece^  that  ^  in  the  mean  time  the  party  was  to  pay  rent  and  hold  the  premises."^ 
The  utmost  effect  to  be  given  to  the  agreement  in  favour  of  Foster  is  to  create 
a  holding  on  the  terms  of  an  intended  lease,  as  far  as  those  terms  are  applicaUe. 
That  hokiing  was  put  an  end  to  by  the  notice,  which  was  quite  good,  although 
persons  joinra  in  it  who  had  nothing  to  do  with  it.  I  think,  therefore,  that  there 
was  either  a  tenancy  from  year  to  year,  which  was  terminated  by  a  notice  to 
Tudt ;  or  a  tenancy  by  sufferance,  and  then  a  demand  of  possession  has  the  same 


Cbesswell,  J. — The  defendant  came  into  possession  under  an  agreement 
for  a  lease,  made  with  the  lessors  of  the  plaintiff,  and  he  is  estopped,  according 
to  the  case  of  Doe  dem.  Johnson  v.  Baytup  (S  A.  &  £.  188),  /rom  disputing 
Acir  title.  There  was  no  proof  of  payment  of  rent  to  any  one  else,  and  no 
diange  is  to  be  presumed  in  the  position  of  the  parties. 

Rule  discharged. 


COURT  OF  COMMON  PLEAS. 

Tuesday,  April  21,  Tuesday,  April  28,  and  Saturday,  June  Q,  1846. 

Doe  dem.  Atkinson  v.  FAWCETT.(a) 

Wker9  a  fettator,  ieinff  ieited  in  fee  of  one  moiety  of  a  house,  devised  **  my  moiety  rf'  the  house 
whick  my  son  M,  A.  now  lives  in,  to  my  son  B.  A. ;"  this  was  held  to  pass  the  fee. 

THIS  was  an  action  of  ejectment  tried  before  Rolfe,  B.,  at  the  Summer 
Assizes,  1845,  for  the  county  of  York.  The  lessor  of  the  plaintiff  claimed 
one  half  of  the  messuage,  in  respect  of  which  the  ejectment  was  brought,  as 
devisee,  and  the  other  h^f  as  heir-at-law,  of  one  George  Atkinson.  No  question 
arose  with  reference  to  the  former  half;  but  with  regard  to  the  latter,  it  appeared 
that  George  Atkinson,  the  testator,  being  seised  in  fee-simple  of  one  undivided 
moiety  of  the  house  in  question,  by  his  will  disposed  of  it  as  follows:— 
^  I  fi;iye  and  bequeath  to  m v  son,  Richard  Atkinson,  my  moiety  of  the  house 
which  he  now  lives  in,  and  all  my  personal  property  now  in  his  keeping." 
Upon  the  part  of  the  plaintiff,  it  was  argued  that  these  words  gave  Richard 
Atkinson  only  an  estate  for  life,  and  that  Richard  Atkinson  being  dead,  the 
lessor  of  the  plaintiff  was  entitled,  as  heir-at-law  of  George  Atkinson.  Rolfe,  B., 
being  of  this  opinion,  directed  a  verdict  for  the  plaintiff. 

(c)  B«porled  by  Paul  PASirxix,  Esq.,  B«fbtar.at>Uw. 
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In  the  following  Michaelmas  Term,  ChanneU^  Serjt.,  moved  far  a  nde 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  aet  aside 
and  a  new  trial  had  on  the  ground  of  misdirection,  and  contended  that  the  woids 
in  the  will  passed  the  whole  fee  to  Richard  Atkinson.  The  rule  having  been 
granted;  in  Easter  Term,  1846, 

Sir  Thomas  WUde^  Seijt.,  shewed  cause. — This  is  the  case  of  a  will  made 
before  the  stat.  1  &  2  Vict.  c.  26.  It  was  an  old  principle  of  the  English  law, 
that  the  heir  is  only  to  be  ousted  b^  express  terms,  denoting  a  clear  intention 
upon  the  part  of  the  testator  to  disinherit  him.  Accordingly,  a  mere  gift  of 
property  without  words  of  inheritance  only  passes  the  life  estate,  unless  the 
other  words  of  the  will  shew  a  different  intention.  To  carry  out  the  inten- 
tions  of  testators,  certain  rules  of  construction  have  been  introduced,  to  whidi 
these  principles  are  subject.  But  if  the  words  here  had  been,  **  I  give  my 
housed  that  would  have  passed  only  the  life  estate,  because  he  must  say  what 
it  is  that  he  gives,  and  the  word  "  house''  would  have  been  merely  descriptive 
of  the  thing  devised.  Here  the  testator  has  it  not  in  his  power  to  give  the 
house ;  he  has  only  a  moiety  of  it,  and  there  is  no  other  way  in  which  he  could 
have  described  it  than  as  his  half-house,  or  his  moiety  of  the  house.  Why 
should  the  use  of  that  word  be  supposed  to  create  an  estate  ?  [Tindal,  C.  J.— * 
The  question  is,  whether  the  woras  "  my  moiety''  will  denote  the  estate  ?  If  he 
had  said  <'  my  property,"  there  could  be  no  doubt  of  it.]  What  legal  reason 
can  there  be  for  supposing  that  either  the  expression  "my  house,^or  "my 
moiety  of  the  house,  would  describe  the  quantum  of  estate  to  be  conveyed  r 
It  is  said  in  9,  Jarman  on  Wills,  194  (ed.  1844),  that  the  stat.  1  &  S  Vict, 
c.  S6,  s.  %,has  merely  reversed  the  rule  of  construction  and  shifted  the  onus  d 
proving  the  testator's  intention.  Nothing  can  make  the  word  "  moiety"  pass  a 
greater  interest  than  the  whole  construction  of  the  devise  would  give.  The 
word  "estate"  passes  the  fee,  because  the  word  "estate"  is  verbum  arHi 
known  to  the  law  and  descriptive  of  the  quantum  of  estate  that  a  man  has  in 
any  lands ;  e.  g.y  whether  he  has  an  estate  for  life.  {BaUia  v.  GaU^  S  Ves. 
sen.  48.)  In  Viner's  Abridgment,  Devise,  L.  a.  pi.  11  {Fawcefs  case),  it  is 
laid  down,  "  If  a  man  seised  of  a  house  and  lana  devises  the  moietv  of  his 
house  to  his  wife  for  life.  Item^  he  deviseth  the  other  moiety  of  his  bouse  to 
J.,  his  second  son.  Itemj  he  devised  to  J.,  his  second  son,  the  said  house,  and 
all  the  lands  which  pertain  to  it  after  the  death  of  his  wife,  J.  shall  have  an 
estate  for  life  only,  after  the  death  of  the  wife,  and  not  an  estate  in  fee."  No 
exception  is  anywhere  made  to  that  case.  In  Pettywood  v.  Cooke  (Cro. 
Eliz.  52),  the  words  of  devise  were  "  all  that  part,"  and  it  was  held  by  the 
Court  that  these  words  gave  only  an  estate  for  lite,  and  would  not  pass  the  fee. 
It  is  true  that  Lord  EUenborough  threw  some  doubt  upon  the  authority  of  this 
case  in  Bebb  v.  Penoyre  (11  East,  160),  and  thought  that  the  words  "my 
half-part"  would  pass  the  fee ;  but  that  opinion  was  unnecessary  to  the  decision 
of  the  case,  was  expressed  doubtfully,  and  at  most  could  relate  only  to  the 
peculiar  circumstances  of  the  case  then  before  him,  which  was  the  devise  of  one 
tenant  in  common  to  his  co-tenant.  In  Middleton  v.  Swain  (Skinner,  S^), 
which  was  a  devise  of  five  shares  in  the  New  River  Company,  it  was  decided 
that  the  word  "  share"  only  created  a  life  estate.  Roe  v.  Bimon  (4  M.  8e  S. 
366)  was  a  devise  of  "  all  and  singular  my  freehold  lands,  &c.,  at,  &c.,  togetlier 
with  all  my  household  goods,  &c.,  to  my  wife  for  life ;  and  after  her  decease, 
then  all  the  said  estaiesy  goods,  &c.,  to  be  divided  among  my  sons,  share  and 
share  alike ;"  and  it  was  held  that  the  sons  took  a  fee  in  the  lands  after  the  death 
of  his  wife,  and  that  the  estate  of  one  of  them  was  well  devised  to  another  by  a 
devise  ^*  of  all  my  proportionable  share  which  belongs  to  me  after  iny  mother's 
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death,  to  him  and  his  heirs.'"  In  that  case,  Lord  EUenborough,  C.  J.,  refuses 
to  adhere  to  the  strict  grammatical  construction ;  but  in  another  case,  of  Paris  v. 
MiUer  (5  M.  &  S.  408),  where  a  devise  of  *^  my  share^  was  held  to  pass  the  fee^ 
he  professes  to  depend  entirely  upon  grammatical  construction.  Mr.  Jarman, 
vol.  ii.  p.  19S,  says  upon  this  case,  **  Auhough  in  the  the  case  of  Paris  v.  Miller^ 
the  Court  appears  to  have  thought  that  the  word  share  would  pass  the  fee,  yet 
it  cannot  safety  be  considered  as  an  authority  for  this  position ;  for,  independently 
of  such  reasoning,  there  was  strong  ground  to  contend  that  the  devisee  took  the 
inheritance  by  for£eof  the  word  estates.^'  On  the  other  hand,  in  Doe  denk  Clarke 
V.  Clarke  (1  Cr.  &  M.  S8),  where  a  testator,  after  charging  such  part  of  his 
{nt>perty  as  might  be  necessary  and  adequate  for  the  payment  of  his  just  debts, 
^ve  to  his  brotner,  R.  C,  all  that  dwelling-house^  &c.,  with  all  lands  appertain* 
ing  to  the  same,  lately  in  the  possession  of  6.  S.,  of  W,,  or  his  mortgagee,  the 
said  property  lying  and  being  in  the  township  of  W.,  it  was  held  that  R.  C. 
took  only  a  life  estate ;  and  the  later  cases  shew  that  it  is  the  opinion  of  the 
judges  that  too  much  effect  has  been  allowed  to  the  mere  use  of  the  word  estate. 
(See  per  Patteson,  J.,  in  Doe  dem.  Gwillim  v.  Gwillim  (2N.  &  M.  852.)  So  also 
in  the  cases  of  Doe  dem,  Roberts  v.  Roberts  (7  M.  &  W.  38S) ;  Doe  dem.  Ashby 
v.  Baines  (S  C.  M.  &  R.  28).  [Erle,  J. — You  need  not  multiply  cases  of 
that  sort,  where  the  words  are  unequivocally  words  of  description,  •and  there- 
fore pass  only  a  life  estate.  The  authorities  which  we  require  are  cases  where 
the  words  are  equivocal,  and  therefore  open  for  argument.  It  is  quite  unneoes* 
sary  to  quote  cases  of  unequivocal  words,] 

Channelly  Serjt,  in  support  of  the  rule. — First,  the  words  "  my  moiety  of 
the  house^  denote  the  interest  and  pass  the  fee :  secondly,  those  words  are  not 
limited  or  their  effect  interfered  with  by  that  which  follows,  viz.  **  which  my 
son  lives  in  (^  for  these  last  only  are  mere  words  of  local  description :  thirdly^ 
the  presumption  that  the  testator  intended  to  pass  all  his  interest  is  strengthened 
by  the  association  of  the  words,  whereby  he  gives  his  son  absolutely  ^*  all  his 
personal  property  now  in  the  son^s  keeping  ;^'  his  intention  was  to  give  him  an 
absolute  property  in  both.  The  general  rule  as  to  the  construction  of  wills  is 
correctly  laid  down  by  Parke,  J.,  m  Doe  dem.  Templeman  v.  Martin  (4?  B.  b 
Ad.  786).  **  It  may  be  laid  down  as  a  general  rule,  that  all  facts  relating  to 
the  subject-matter  and  object  of  the  devise,  such  as  that  it  was  or  was  not  in 
the  possession  of  the  testator,  the  mode  of  acquiring  it,  the  local  situation,  and 
the  distribution  of  the  propertyi  are  admissible  to  aid  in  ascertaining  what  is 
meant  by  the  words  used  in  the  will.'**  Now  these  words,  *^  my  moiety,^  are 
capable  of  passing  all  the  interest  which  the  testator  had.  He  was  seised  only 
<^  one  undivided  moiety,  and  therefore  this  case  is  not  like  the  cases  of  a 
testator  being  seised  of  the  entirety,  and  leaving  a  mcriety ;  or  having  twenty 
shares  in  a  river  company,  and  leaving  five  of  them.  [CTresswell,  J. — You 
make  a  distinction,  I  see,  between  *^  a  moiety^  and  *<  my  moiety.^']  The  case 
of  Bebb  V.  Penoyre  (11  East,  160)  is  not  an  express  authority  upon  the  point, 
because  there  the  question  did  not  distinctly  arise,  and  Lord  jBUenborough 
expre^es  himself  guardedly ;  but  although  not  an  express  authority,  yet  hia 
lordship  doubts  the  law  as  laid  down  in  Pettywood  v.  Cooke  (Cro.  lEliz.  6^, 
which  was  decided  at  a  time  when  the  courts  did  not  look  so  anxiously  as  m 
modem  times  for  words  to  carry  the  fee.  On  the  whole,  BM  v.  Penoyre  seems 
to  diew  that  the  words  *<  my  half-part  '^  would  pass  the  fee.  In  Middleton  v. 
iSWNitn  (Skinner,  899))  the  word  *<  shares^*  was  used  plainly  as  the  only  word 
w^ich  would  describe  that  peculiar  kind  of  property,  shares  in  a  river  com- 
pany ;  but  in  Paris  v.  Miller  (6  M.  &  S.  406),  the  word  <*  share,*^  as  applied  to 
iana,  was  considered  to  create  a  convejrance  of  the  whole  fee.    The  case  of  Do9 
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dem.  Clarke  v.  Cbrifo  (1  Cr.  k  M.  88)  has  no  applkatkm  here.  In  that  cue 
there  was  a  clause  in  the  will  demising  all  ^  the  share  right  and  property,*  bat 
that  clause  formed  no  part  of  the  question  which  was  then  before  the  Court.  In 
Jndrew  v.  S outhouse  (5  T.  R.  294),  Lord  K«ijon  says  that  **  the  judgments 
of  the  Courts  in  the  old  cases  proceeded  upon  more  limited  grounds  than  those 
in  modem  times ;  that  it  is  now  the  wisn  of  the  Courts  to  give  effect  to  the 
intention  of  the  devisor  as  far  as  they  can,  and  that  it  has  freauently  been 
observed,  that  in  almost  every  case  where  the  words  of  the  devise  have  Deen  so 
restrained  as  to  give  only  an  estate  for  life,  the  decision  has  been  against  what 
may  be  supposed  to  have  been  the  private  intention  of  the  devisor. **  The  cases 
lastly  quot^  on  the  other  side  only  shew  that  the  words  ^<  house,^  *^  lands,^'  &e. 
are  words  of  local  description,  and  will  not  pass  the  fee.  With  regard  to  the 
second  proposition,  it  is  said  in  Jarman,  vol.  ii.  p.  198,  *<  If  the  word  share  be 
capable  proprio  vigore  of  carrying  the  fee,  as  being  descriptive  of  the  testator^ 
interest,  there  seems  to  be  no  reason  why  it  should  be  restrained  by  words  of 
locality  or  other  expressions  applicable  to  the  corpus  of  the  land,  seeing  that 
the  word  estate  is  not  neutralized  by  such  an  association."  Thirdly,  a  present 
absolute  interest  is  conferred  in  all  the  personal  property  of  the  testator,  and 
there  is  no  reasonable  presumption  to  be  foundea  on  the  will,  that  a  smaller 
interest  was  intended  to  be  given  in  the  real  property. 

Cur.  adv,  vult 

June  6. 

TiNDAL,  C.  J.,  delivered  the  judgment  of  the  Court  as  follows :— -The  ques- 
tion in  this  case  was,  whether  Richard  Atkinson,  the  son  of  the  testator,  took  an 
estate  in  the  fee,  or  for  life  only,  in  the  moiety  of  the  house  devised  to  him  by 
his  father's  will  ?     The  devisor  was  seised  in  fee-simple  of  one  moiety  of  the 
house  in  which  his  son  was  living,  and  being  so  seised,  devised  in  these  terms : 
'^  I  ffive  and  bequeath  to  my  son,  Richard  Atkinson,  my  moiety  of  the  house 
which  he  now  lives  in,  and  all  my  personal  property  now  in  his  keeping  ;^  and 
the  answer  to  this  question  depends,  as  it  appears  to  us,  upon  the  proper  int»- 
pretation  to  be  put  upon  the  words  **  my  moiety."    If  those  words  do  in  their 
natural  and  ordinary  signification  import  the  interest  which  the  testator  had  in 
the  house,  then  they  wiu  carry  the  whole  interest  which  he  had — that  is,  the  fee ; 
but  if,  on  the  other  hand,  the  words  only  have  the  narrower  meaning,  and  are 
construed  to  import  no  more  than  one  half  of  the  house,  then,  undoubtedly, 
the  devise  of  the  half  of  the  house  would  be  a  devise  for  life  only.     It  appears 
to  us  that  the  word  ^'  moiety ,'^  which  is  accompanied  generally,  whetner  in 
pleading  or  conveyancing,  with  the  word  ^^  half-part,""  as  synonymous  with  it 
or  explanatory  of  its  force,  carries  with  it  the  signification  of  the  part  or  interest 
which  the  party  takes  in  any  subject-matter ;  so  that  when  a  man  devises  *'  his 
moiety,"^  he  devises  his  half-part,  or  the  interest  which  he  has  in  the  thinff 
devised.     The  case  of  Pettywood  v.  Cooke  (Cro.  £liz.  5^),  which  was  relied 
upon  in  argument  on  the  part  of  the  plaintiff,  does  not  in  any  way  affect  the 
present  question.     In  that  case  the  devisor  was  not  seised  of  any  particular  part 
or  interest  in  the  fee,  but  of  the  entirety.     The  devise  was  not,  as  here,  of  the 
devisor^s  third  part ;  but  being  seised  of  the  fee  in  three  several  houses,  he 
devises  one  of  them  to  each  of  his  three  children  and  their  heirs ;  and  if  any  of 
them  should  die  without  issue,  then  he  directed  that  the  survivors  should  enjoy 
iotam  illam  partem^  to  be  equally  divided  between  them.     The  judges  held 
in  that  case  that  no  more  than  an  estate  for  life  was  devised  by  the  devise  over, 
and  construed  totam  Ulam  partem  to  mean  totam  Mam  domum.      In  that  case 
the  words  limiting  the  devise  had  cut  down  the  estate  of  the  daughters  to 


MATTHIE  9«  EDWARD&  909 

an  estate  tail,  and  made  the  devise,  in  effect,  no  more  than  a  devise  in  tail,  with 
several  remainders  over,  without  specifying  the  estate  of  the  remainder-men, 
which  must  have  been  for  life  only.  And  even  as  to  this  case,  Lord  EUen^ 
boroudi,  in  Bebb  v.  Penoyre  (11  East,  160),  expressed  a  strong  doubt  whether 
that  decision  was  right.  In  the  case  before  the  Court,  that  of  a  devise  to  a 
brother  of  «  my  half-part  of  four  freehold  houses,  which  I  hold  with  him,'*  he 
intimates  an  opinion  that  he  should  be  disposed  to  think  the  words  sufficient  to 
carry  the  fee ;  and  the  same  learned  judge  nas  expressed  the  same  opinion  upon 
the  devise  of  "  my  share,*^  in  Paris  v.  Miller  (6  M.  &  S.  408).  He  observes, 
"  This  is  not  the  devise  of  a  portion  which  the  devisor  has  carved  out  of  the 
entirety  ;  it  existed  in  her  as  it  is  devised.  The  words  my  share^  as  it  seems  to 
me,  were  used  as  denoting  the  interest,''  which  view  of  the  case  was 
adopted  by  the  Court.  Upon  these  grounds,  we  think  that  the  words  of  this 
devise  are  sufficient  to  carry  the  fee,  and  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute  for  a  new  trial,  unless  the  plaintiff^  consents  to  enter  the 

verdict  for  one  moiety  for  himself y   and  for  one  moiety  for  the 

defendant. 
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March  14,  16,  and  17,  1846. 
Matthie  v.  Edwabds.  (a) 

Mortgagor  and  mortgagee — Power  qf  sale, 

A  mortgagee  hamng  apower  qfeale,  cannot,  at  between  kimseifand  the  mortgagor,  exercise  it  in  a 
winner  merely  arbitrary,  but  is  bound  to  exercise  some  discretion,  so  as  not  to  throw  away  the 
property ;  but  to  act  in  a  proper  and  business-like  manner,  with  a  view  to  obtain  as  large  a  price 
as  fairly  and  reasonably,  with  due  diligence  and  attention,  can,  under  the  circumstances,  be 
obtained, 

Cireumstances  under  which  the  Court  set  aside  a  sals  made  by  a  mortgagee  under  his  power  qfsale* 

BY  an  indenture,  dated  the  1st  of  December,  1887,  being  a  settlement 
made  on  the  marriage  of  the  Rev.  Hugh  Matthie  and  Anna  Maria,  his 
wife,  a  sum  of  8,000Z.  secured  on  a  mortgage  of  freehold  lands  at  EUesmere,  in 
Shropshire,  and  a  sum  of  1,000/.,  secured  by  the  bond  of  John  Matthie,  were, 
with  the  several  securities  for  the  same,  assigned  to  the  Rev.  R.  B.  Hone  and 
R.  H.  Hilton,  their  executors,  administrators,  and  assigns,  upon  trust,  to  pay 
the  interest  thereof  to  the  said  Hugh  Matthie  and  his  assigns,  during  his  Kfe, 
and  after  his  decease,  if  his  said  wife  should  survive  him,  to  pay  the  same  to 
her  and  her  assigns  for  her  life ;  and  after  the  decease  of  the  survivor  of  them, 
in  trust  for  the  children  of  the  said  marriage  as  therein  mentioned  ;  and  in  case 
there  should  not  be  any  child  of  the  said  marriage,  or  there  should  be  no  child 
of  the  said  marriage,  who,  being  a  son,  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter,  should  attain  that  age,  or  be  married,  then  upcn 
trust  to  assign  the  capital  to  the  said  Hugh  Matthie,  his  executors,  adminis* 
trators,  and  assigns.  Before  the  month  of  October,  184S,  Messrs.  6.  Harper 
and  R.  P.  Jones  acted  as  the  solicitors  of  Mr.  Matthie.  Between  the  80th  of 
November,  1842,  and  the  6th  of  July,  1848,  Mr.  Matthie,  through  Messrs. 
Harper  and  Jones,  as  his  solicitors,  raised  four  several  sums  of  SOOfL^lOOf*^ 
(a)  Reported  hj  G.  S.  Allnvtt,  Esq.,  Banitter»al-1«w. 
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S50/.,  and  120/.  respectively,  and  mortgaged  his  interest  under  his  marriage 
settlement  to  secure  the  repayment  of  them.     The  particulars  of  these  sevenl 
advances  and  securities  were  as  foHow : — SOO/.  advanced  by  Edward  Dickeo, 
and  secured  by  indenture,  dated  the  SOth  of  November,  1842 ;  100/.  advanced 
by  Edward  Edwards,  and  secured  by  indenture,  dated  the  6th  of  FebruaiT) 
1843  ;  250/.  advanced  by  Edward  Lewis,  and  secured  by  indenture,  dated  tne 
18th  of  April,  1843 ;  and  120/.  advanced  by  Thomas  Wilkinson,  and  secured 
by  indenture,  dated  the  6th  of  July,  1843.     The  last-mentioned  indenture 
contained  a  power  enabling  the  mortgagee,  on  default  of  payment  by  Mr. 
Matthie  of  the  principal  and  mterest  on  the  1st  of  September  then  next,  imme- 
diately or  at  any  time  thereafter,  without  any  consent  or  concurrence  by  Mr. 
Matthie,  his  executors  or  administrators,  to  sell  the  interest  assigned,  either  by 
public  auction  or  private  contract,  and  subject  to  such  conditions  as  might 
appear  expedient,  and  either  subject   to  the  prior  mortgages  or  discharged 
therefrom ;  and  the  indenture  also  contained  directions  for  the  application  of 
money  arising  from  the  sale  in  payment  of  the  costs,  and  the  sum  or  sums  due 
on  mortgage,  and  for  the  payment  of  the  residue  to  Mr.  Matthie,  his  executors, 
administrators,  or  assigns.     Default  was  made  in  payment  of  the  moncrv  to 
Wilkinson,  on  the  1st  of  September,  1843,  and  on  the  9th  of  December,  l648, 
Mr.  Matthie  died  without  having  had  any  issue  by  the  marriage,  having,  by 
his  will,  dated  the  17th  of  December,  1842,  appointed  his  wife,  the  said  K.  B. 
Hone,  and  6.  Harper,  his  executrix  and  executors ;  but  by  a  codicil,  dated  the 
20th  of  October,  1843,  the  testator  revoked  the  appointment  of  Harper  as 
executor.     On  the  23rd  of  January,  1844,  the  widow  of  Mr.  Matthie  proved 
his  will  and  codicil,  Mr.  Hone  having  renounced  probate.     The  bill  stated 
that,  until  shortly  before  the  date  of  the  codicil,  Mr.  Harper  was  in  the  confi- 
dence of  Mr.  Matthie,  and  that  upon  the  death  of  Hilton,  one  of  the  trustees  of 
the  settlement,  Mr.  Harper  was  appointed  a  trustee  in  his  place.     Various 
papers  belonging  to  the  testator  were  at  the  time  of  his  decease  in  the  possessioQ 
of  Harper.     On  the  8th  of  Januaiy,  1844,  Harper  and  P.  Jones  advertised  for 
sale,  on  the  27th   of  January,  the  reversionary  interest  expectant  on  Mrs. 
Matthie*s  decease  in  the  said  sum  of  4,000/.     Tiiis  bein?  done  without  notice 
to  the  widow,  a  lengthened  correspondence  took  place,  the  substance  of  which 
appears  in  the  Vice-Chancellor^s  judgment.     At  the  time  and  place  appointed 
for  the  sale,  the  widow  and  executrix,  through  her  solicitors,  Messrs.  North 
and  Orred,  objected  to  the  sale,  and  protested  against  the  property  beinff  put 
up  for  sale,  stating  that  the  sale  was  unauthoriz^  and  improper,  and  woidd  be 
set  aside.     Eyton,  one  of  the  defendants  in  this  suit,  was  present,  and  made 
^veral  biddings,  but  the  property  was  ultimately  bought  in  at  1,500/.     On  the 
15th  of  February,  1844,  Messrs.  North  and  Orred  paid  Mr.  Dicken  the 
amount  due  to  him  for  principal  and  interest,  and  made  tenders  to  Messrs. 
Edwards,  Lewis,  and  Wilkinson,  of  the  amounts  due  to  them  respectively  {(x 
principal  and  interest,  but   which    tenders  were  refused.     On   the  17th  of 
!rebruary,  Messrs.  North  and  Orred  were  informed  by  Messrs.  Harper  and  P. 
Jones  that  Wilkinson  had  entered  into  a  contract  with  Eyton  for  the  sale  to  him 
of  the  reversionary  interest  for  1,050/.     I1ie  bill  in  this  cause  was  then  filed  by 
the  widow  against  Edwards,  Lewis,  Wilkinson,  Harper,  Jones,  and  Eyton, 
and  it  prayea  that  the  plaintiff,  as  executrix  of  Mr.  Matthie,  might  be  declared 
entitlea  and  might  be  at  liberty  to  redeem  the  mortgaged  premises ;  and  that 
the  defendant  Edwards,  upon  being  paid  by  the  plaintiff  wnat  was  due  to  him 
when  the  tender  was  made  to  him,  and  the  same  as  to  Lewis  and  Wilkinson 
{which  sums  the  plaintiff  offered  to  pay),  might  be  respectively  directed  to  do 
such  acts  and  execute  such  assurances  as  would  be  proper  and  necessary  for 
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assigning  or  releasing  the  said  mortgaged  premises,  free  and  clear  from  all 
incumbrances  made  dv  them  respectively,  or  by  any  persons  claiming  under 
them  ;  and  that  it  might  be  declared  that  the  said  sale  to  the  defendant 
EytOD  was  fraudulent  and  void  as  against  the  plaintiff,  and  that  the  same  might 
be  set  aside  accordingly  ;  and  that  Eyton  might  be  restrained  from  selling  or 
dealing  with  the  reversionary  interest,  except  under  the  order  of  the  Court ;  or 
if  the  Court  should  be  of  opinion  that  the  sale,  so  far  as  Eyton  was  concerned 
therein,  or  so  far  as  respectea  him,  was  not  fraudulent  or  void,  then  that  the  same 
might  be  declared  fraudulent  and  void,  and  might  be  set  aside,  so  far  as  respected 
the  other  defendants ;  and  that  the  other  defendants  might  be  decreed  to  make 
satisfaction  or  compensation  to  the  plaintiff,  as  such  executrix,  in  respect  of  the 
reversionary  interest ;  and  that  all  necessary  directions  might  be  given  and 
accounts  taken ;  and  that  in  any  event  the  several  defendants  might  be  decreed 
to  pay  and  sustain  the  costs  of  the  suit  and  incident  thereto. 

Wigram  and  RenshaWy  for  the  plaintiff. 

Russell  and  Hall^  for  the  mortgagees  and  Messrs.  Harper  and  Jones,  con- 
tended that  the  sale  had  been  properly  made  under  the  power,  and  that  as  the 
estate  of  Mr.  Matthie  appeared  to  be  insolvent,  the  sale,  at  the  time,  and  in 
the  manner  in  which  it  had  been  effected,  was  justifiable. 

Anderdon  and  Torriano,  for  the  defendant  Eyton. 

The  Vice-Chancellob.— I  hope,  for  the  credit  of  society,  especially  of  a 
certain  class  of  society,  that  proceeaings  such  in  character  as  those  which  accom- 
panied the  sale  which  is  now  impeached  in  this  suit  are  not  of  frequent  occur- 
rence. I  have  the  satisfaction  or  believing  that  they  are  not.  The  sale  in  ques- 
tion, which  it  is  the  object  of  the  bill  to  set  aside,  although  it  may  have  been,  as 
I  think  it  was,  far  from  commendable — although  it  may  have  been,  as  I  think 
it  was,  a  measure  of.  striking  and  extraordinary  harshness — is  not  therefore 
necessarily  to  be  set  aside  in  a  court  of  iustice.  The  question  is,  whether  there 
are  judicial  grounds  upon  which  it  ought  to  fail.  Mrs.  Matthie  was  married 
to  her  late  husband,  the  Rev.  Hugh  Matthie,  a  clergyman,  in  December,  1837, 
she  being  about  twenty-three  years  of  age.  Previously  to  the  marriage,  a  set- 
tlement was  made  of  sums  amounting  to  4,000/1  due  on  mortgage.  [His  Honour 
then  stated  the  particulars  of  the  settlement,  and  the  first  three  mortgages,  and 
continued  :]  The  fourth  is  that  of  Wilkinson,  for  120/.,  lent  in  July,  1843, 
who,  through  the  defendants  Harper  and  Parry  Jones,  made,  or  attempted,  or 
professed  to  make,  under  the  power  of  sale  contained  in  his  security,  the  sale  in 
question  in  this  case.  It  is  admitted,  that  Harper  alone,  or  together  with  his 
partner  Jones,  was  concerned  as  solicitor  for  Mr.  Matthie,  in  the  matter  of  each 
security.  In  that  to  Mr.  Wilkinson,  for  120/.,  the  principal  and  interest  were 
made  payable  on  the  1st  of  September,  1843,  ei^ht  weeKs  after  the  advance, 
for  which,  therefore,  Mr.  Matthie,  being  charged  with  the  expense  of  the  secu- 
rity, itself  not  a  short  instrument,  may  be  considered  as  having  become  liable 
to  pay  at  a  rate  somewhat  of  the  dearest.  In  default  of  payment  upon  the  Ist 
of  September,  Wilkinson  had  the  peremptory  and  absolute  power  of  sale,  with- 
out notice,  and  without  agreement  to  give  notice,  conferred  on  him  by  the  deed. 
That  any  man,  having  a  solicitor,  should  have  been  allowed,  for  the  sake  of 
borrowing  120/.,  to  execute  such  a  deed,  may  be  reasonably  thought  a  matter 
of  wonder.  So,  however,  it  was ;  Mr.  Matthie  must  be  considered  as  bound, 
as  between  him  and  Wilkinson,  by  the  instrument.  Mr.  Mattbie  died  on  the 
9th  of  December,  1843,  without  having  paid  the  money,  not  leaving  any  child 
of  the  marriage,  as  was  ascertained  in  the  following  year.  It  was  not  believedt 
and  I  cannot  assume  that  in  or  bef<HPe  March,  1844,  when  t)  ia  suit  waaoopon^ 
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menced,  it  was  known  to  the  plaintiiFy  or  any  one  else,  that  there  would  be  no 
issue  of  the  marriage.    By  Mr.  Matthie*s  will  and  codicil,  the  plaintiff  and  Mr. 
Hone  were  appointed  executrix  and  executor.     The  latter  has  not  proved,  but 
probate  was  granted  to  the  widow  alone  on  the  2Srd  of  January,  l&^b4,  and  not 
till  so  late  a  day  as  that.     The  mortgagees,  by  virtue  of  the  securities,  were 
specialty  creditors,  Messrs.  Harper  and  Jones  were  simple  contract  crediton, 
of  Mr.  Matthie.     The  assets  left  by  him  were  supposed  to  be  insufficient  for 
the  payment  of  all  his  debts  in  full.     The  defendant  Wilidnson,  through  the 
instrumentality  of  Messrs.  Harper  and  Jones,  his  solicitors,  put  up  the  rever- 
sionary interest  in  the  4,000/.  to  sale  by  auction,  on  the  27th  of  January,  18H 
knowing  that  the  plaintiff  and  her  friends  and  advisers  objected  to  it.    An  agent 
on  the  widow^s  behalf  attended  at  the  auction-room,  and  protested  a^nst  the 
sale,  and  it  nevertheless  proceeded,  the  agent  making  one  or  more  mddingii 
The  highest  bidder  was  the  defendant  Eyton,  at  1,020/.,  and  Harper  and  Jones, 
for  the  vendor,  bid  the  reserved  bidding,  1,500/.,  and  the  property  was  bought 
in.     On  the  Srd  of  February,  Wilkinson,  through  the  same  solicitors,  con- 
tracted to  sell  the  reversionary  interest  to  Eyton,  who  had  been  the  ward  of 
Harper,  and  was  the  brother-in-law  of  Jones,  by  private  contract,  for  one 
thousand  guineas,  upon  the  terms  and  stipulations  of  the  auction  conditions, 
when  the  same  was  professed  to  be  intended  to  be  publicly  sold.    This  was  fol- 
lowed by  a  more  formal  contract,  under  seal,  for  the  same  purpose,  dated 
February  5  ;  for  what  good  reason  it  does  not  seem  very  easy  to  understand. 
This  is  the  state  of  things  which  it  is  the  object  of  the  suit  to  set  aside.    A 
correspondence  comment,  exactly  one  week  after  the  death  of  Mr.  Matthie, 
with  a  letter  to  Mr.  Hone,  the  brother  of  the  widow,  from  Mr.  Jones,  dated 
the  16th  of  December,  184S,  as  follows : — "  As  you  did  not  make  any  definite 
arrangement  with  Mr.  Parry  Jones,  yesterday,  as  to  the  most  important  matter 
in  which  we  are  concerned  in  the  affairs  of  my  late  lamented  friend  Mr.  Matthie, 
namely,  the  payment  of  his  debts,  I  send  a  special  messenger  with  this,  to  say 
that  if  you  do  not  give  to  us,  on  Monday  next,  an  irrevocable  authority  to 
Messrs.  Churton,  the  auctioneers,  to  pay  what  shall  be  found  due  to  us,  upon 
reference  to  some  respectable  solicitor,  in  case  we  do  not  a^ree  about  the  same, 
we  shall  file  a  bill  in  Chancery  for  the  due  administration  of  his  estate  and 
effects."  This  letter  was  written  just  one  week  after  the  death  of  Mr.  Matthie ; 
to  it  Mr.  Hone,  on  the  same  day,  replied  that  he  was  not  in  a  situation  to  make 
any  statement  (and  no  wonder  he  was  not,  for  his  brother-in-law  had  been  dead 
but  a  week)  with  regard  to  the  affairs  of  Mr.  Matthie.     Three  days  after, 
Messrs.  North  and  Orred — that  is,  on  the  19th  of  December — wrote  a  letter 
thus : — "  Some  of  the  friends  and  connections  of  the  late  Rev.  Hugh  Matthie 
have  advised  with  us  as  to  his  affairs,  and  particularly  with  reference  to  a  letter 
written  to  Mr.  Hone  on  the  16th  instant,  by  your  clerk,  Mr.  P.  Jones,  which  we 
feel  confident  that  you  cannot  have  seen  before  it  was  despatched.     The  parties 
we  have  alluded  to  have  under  their  consideration  the  propriety  of  coming 
forward,  if  they  can  see  their  way  clearly,  to  provide  a  fund  for  the  payment 
of  the  just  debts  of  the  late  Mr.  Matthie,  a  design  in  which  they  are  influenced 
solely  by  the  great  reluctance  which  they  feel  that  any  thing  like  the  discrklit 
of  insolvency  should  attach  itself  to  the  memory  of  so  near  a  connection ;  but 
as  yet,  of  course,  they  cannot  commit  themselves  to  any  such  enga^ment,  the 
performance  of  which  must  altogether  depend  upon  the  state  in  which  they  may 
find  the  affairs  of  the  deceased,  of  which  their  knowledge  as  yet  is  extremdy 
limited.     But,  as  the  first  step  towards  obtaining  the  information  necessary  to 
enable  them  to  decide,  we  are  instructed  to  say,  that  they  will  provide  means 
for  the  payment  of  what  you  and  we  may  agree  to  be  justly  due  to  you,  od 
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bciag  pat  into  poflsessioB  of  all  the  papers  of  the  deceased  in  your  custody.  We 
have  not  yet  seen  the  Rev.  Mr.  Hone,  but  are  instructed  that  be  will  sanction 
the  above  arrangement,  as  executor,  if  he  determines  to  assume  that  office,  but 
as  to  which  he  has  by  no  means  made  up  his  mind.^  The  correspondence  thaoi 
DTooeeded  by  letters,  in  which  Messrs.  Harper  and  Jones  inquired  whether 
Meflsrs.  North  and  Orred  would  undertake  to  appear  to  process  for  Mr.  Hone, 
and  offering  to  transmit  to  them  an  account  of  what  was  due  to  Harper  and 
Jones  from  the  estate  of  Mr.  Matthie.  On  the  21st  of  December,  North  and 
Omed,  after  referring  to  the  difficulties  that  stood  in  the  way  of  proving  Mr. 
Matthie^s  will,  pro^eded  :«-^^  Our  instructions  are  confirmed  to  pay  all  that 
may  be  found  to  be  aue  to  vou  from  the  deceased,  upon  receiving  all  his  deeds 
and  papers,  of  which,  together  with  an  account,  we  should  be  glad  to  receive  a 
list  at  once,  including  the  three  mortgages  and  title-deeds,  which  it  will  be  most 
necessary,  for  the  security  of  all  parties  to  the  now  proposed  arrangement,  should 
be  placed  in  the  control  of  those  who  may  come  forward  to  pay  the  seneral  debts 
(a  proposal  still  under  the  consideration  of  the  family),  and  to  this  end  we  presume 
you  would  have  no  objection,  under  the  circumstances,  to  resi^  the  trusteeship, 
in  order  to  the  appointment  of  one  of  the  relatives  or  connections  we  have  men- 
tioned. Indeed,  an  undertaking  to  this  effect  seems  the  necessary  preliminary 
of  any  arrangement.^  On  the  2nd  of  January,  1844,  North  and  Orred  wrote, 
**  We  have  dso,  since  our  last,  been  instructed  to  act  on  behalf  of  Mr.  Hone, 
one  of  the  trustees,  and  of  the  parties  beneficially  interested  under  Mr.  Matthie's 
settlement,  and  should  be  glad  of  such  information  as  to  the  nature  and  par« 
ticulars  of  the  several  investments,  and  the  valuations,  &c.  on  which  they  were 
made,  and  the  rate  of  interest,  and  the  punctuality  of  its  payment,  as  may 
enable  us  to  advise  them  prc^rly  as  to  this  trust.""  This  intormation  was  the 
next  day  offered,  upon  North  and  Orred  informing  Harper  and  Jones  who  was 
to  pay  their  charges ;  but  Harper  and  Jones  declined  the  proposal  that  Mr. 
Harper  should  retire  from  the  trusteeship,  and  desired  that  the  creditors  should 
be  satisfied  that  nothing  had  been  removed,  of  which  there  was  said  to  be 
serious  complaints.  On  the  6th  of  January,  North  and  Orred  informed  Harper 
and  Jones,  that  difficulties  had  arisen  as  to  the  probate,  from  the  fact  of  Mr. 
Matthie  having  left  children.  On  the  12th  a  letter  was  written  to  the  same 
parties,  referring  to  the  fact  that  a  sale  of  the  reversionary  property  had  been 
publicly  advertised,  and  saying,  ^^  If  you  will  now  postpone  the  sale,  and  will 
a&id  us  an  abstract  of  the  mortgage  last  in  date,  with  such  particulars  of  the 
others,  and  of  the  sums  due  on  each,  as  will  enable  us  to  prepare  an  assignment 
of  the  whole ;  and  if  you  will  fix  a  day  and  place  for  payment,  at  a  sufficient 
interval  only  to  allow  us  conveniently  to  prepare  the  deed,  we  undertake,  ok 
behalf  of  our  client,  that  the  whole  principEd,  interest,  and  costs,  justly  due  on 
the  above-mentioned  securities,  shall  be  paid  on  such  day  upon  the  execution 
of  a  proper  assignment.  If  you  decline  to  cive  us  this  information,  we  request 
to  be  made  acquainted  with  the  address  of  the  several  mortgagees,  in  order  that 
we  may  make  similar  applications  to  them  personally.^  To  this,  on  the  16th, 
Harper  and  Jones  replied :  ^<  There  is  due  from  the  late  Mr.  Matthie,  on  mort- 
gage to  four  clients  of  ours,  670/.,  with  interest  from  the  time  tlie  several 
advances  were  made  ;**'  ^<  and  also  the  amount  due  to  ourselves,  of  which  you 
have  had  particulars;  in  addition  to  which,  there  are  further  char^  for 
advertising  and  preparing  for  the  sale.  On  receipt  of  this,  namely,  principal 
and  interest,  and  amount  due  to  us,  we  will,  on  behalf  of  our  clients,  postpone 
the  sale."  On  the  £5th.  North  and  Orred  refused  to  comply  with  such  ohmIif 
tionsy  but  said,  <'  If  the  sale  be  postponed,  we  hereby  not  only  pledge  and  vouch 
tmt  payment^  (that  is,  dT  prinapal,  interest,  and  coats  on  the  mortgages),  '<our 
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respectable  clients,  the  Rev.  Mr.  Coxon,  the  Bev.  Mr.  Hone,  and  Mrs.  Matthie^ 
but  also  ourselves,  personally,  undertake  to  pay  such  pincipal,intere8t,  and  costs, 
within  a  fortnight  from  this  date,  upon  the  execution  of  a  proper  assignmeDt 
Under  these  circumstances,  we  also,  on  behalf  of  our  clients,  protest  against 
the  sale,  as  unnecessary,  oppressive,  and  improper,  and  beg  to  give  you  notice, 
that,  if  it  be  proceeded  with,  we  shall  apply  to  a  Court  of  equity  to  set  it  aside, 
with  costs.*^  Then  followed  two  letters,  expressing  surprise  that  the  prraoly 
should  have  been  sold,  warning  the  parties  not  to  complete,  and  again  oiSerii^ 

Eyment,  and  stating  the  intention,  on  refusal,  of  filmg  a  bill.  By  a  letter 
ted  5th  of  February,  the  day  when  the  second  apieement  was  executed, 
Harper  and  Jones  said  that  they  made  no  claim  on  the  reversionary  interest, 
save  the  sums  due  to  their  clients.  Such  was  the  correspondence;  and  I 
regret  the  loss  of  the  public  time  occupied  in  reading  it ;  but  the  reading  of  it 
I  consider  a  public  duty.  It  is  impossible,  I  think,  for  any  impartial  man  to 
be  made  aware  of  this  correspondence,  and  the  circumstances  I  have  stated, 
without  feeling  regret  that  the  transactions  which  have  been  disclosed  should 
have  existed.  Both  parties,  however,  are  entitled  to  have  their  respective  rights 
decided  upon  grounds  strictly  judicial.  As  to  the  validity  of  the  sale  in  ques- 
tion,  I  think  that  a  mortgagee,  having  a  power  of  sale,  cannot,  as  between  tiim- 
self  and  the  mortgagor,  exercise  it  in  a  manner  merely  arbitrary ;  but  is  bound 
to  exercise  some  discretion,  so  as  not  to  throw  away  the  property,  but  to  act  in 
a  proper  and  business-like  manner,  with  a  view  to  obtain  as  large  a  price  as 
fairly  and  reasonably,  with  due  diligence  and  attention,  can,  under  the  circum- 
stances, be  obtained.  Here,  neither  the  particulars  nor  the  conditions  of  sale 
stated  the  age  of  the  tenant  for  life.  She  is  described  of  a  particular  age,  **  or 
thereabouts."  What  prudent  man  would,  upon  such  a  statement,  makes 
calculation  of  price,  founded  upon  the  age  or  the  tenant  for  life  ?  I  think, 
none.  The  certificate  of  her  baptism  was  produced  in  the  auction-room,  but 
this  only  proves  that  the  party  was  not  bom  after  the  date  mentioned  in  that 
document.  This  statement  of  age  was  of  so  loose  a  description,  that  it  would 
naturally  discourage  and  keep  off  prudent  purchasers.  I  think  it  was  in  the 
highest  degree  imprudent  to  sell  at  the  time  the  parties  did  sell,  without  a 
guarantee  against  the  probability  of  issue  of  the  marriage  being  bom.  It  has 
been  said,  that  the  mortgagee  was  not  bound  to  wait  until  that  fact  could  be 
ascertained.  Some  cases  there  may  be  in  which  such  a  remark  may  have 
weight ;  in  the  circumstances  of  this  case  it  has  none.  The  solicitors  have 
proceeded,  in  my  judgment,  oppressively  and  unreasonably,  to  execute  the  right 
of  sale  contained^  in  the  security  given  lor  ISOf.  not  seven  months  before^  the 
mortgagors  death  having  happened  not  more  than  two  months.  Upon  the 
&cts  which  I  have  stated,  an  injunction  to  restrain  a  sale  attempted  on  the  S7th 
of  January  would,  I  think,  have  been  most  certainly  granted,  had  such  an 
application  been  made.  I  have  seldom  been  made  aware  of  a  proceeding 
equally  harsh,  equally  oppressive.  But  the  proceeding  was  not  only  harsh  and 
oppressive,  but  it  was  inequitable,  upon  tne  grounds  which  I  have  stated- 
Wilkinson  may,  possibly,  in  all  this  strange  course  of  acting,  have  been  an 
instrument  in  the  hands  of  others,  and  there  is  reason  for  suspecting  that  he  has 
been  ;  but  the  evidence  in  the  cause  does  not  enable  me  to  say  that  Wilkinson 
was  so  grossly  ignorant — so  mere,  so  utter  a  machine — as  to  be  entitled  to 
protection  from  any  of  the  ordinary  consequences  of  his  conduct  as  between  the 
plaintiff  and  himself.  The  sale  must  be  set  aside  with  costs  as  against  him. 
The  bill  must  be  dismissed  as  against  Messrs.  Harper  and  Jones  without  costs, 
without  prejudice  to  any  question  as  between  the  plaintiff  and  any  of  the  other 
defendants  respectively,  and  without  prejudice  to  any  question  as  to  Mr.  Har- 
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r^s  trusteeship  of  the  settlement.  I  refuse  Messrs.  Harper  and  Jones  their 
Bts,  recollecting  perfectly  well  the  charges  in  the  bill  agauist  them,  but  bdng 
lite  satisfied,  also,  that  tney  were  the  substantial  movers  and  authors  of  the 
le,  and  that  their  cmiduct  has  been  established  to  have  been,  with  regard  to 
\e  matters  in  question,  such  as  to  have  rendered  it  not  unreasonable  for  the 
laintiff  to  make  them  defendants,  and  such  as  to  take  away  from  them  all 
ladow  of  title  to  receive  a  single  shilling  in  the  shape  of  costs.  I  declare  that 
ne  agreements  of  1844  cannot  be  sustained  as  against  the  plaintiff.  I  direct  a 
eference  to  the  Master,  to  inquire  what  was  due  for  principal  and  interest  to 
he  mortgagees  at  the  time  of  the  tenders  to  them,  ana  for  costs  other  than  of 
liis  suit  The  defendant  Wilkinson  must  pay  the  plaintiff  her  costs  of  the 
uit  up  to  this  time. 
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Friday,  May  29,  1846. 
Ltok  v.  C0WARD.(a) 

Wm,  eofuiruetion^'^IuM9qfistu€^-'P§riodqfveiimji^. 

V,  A.,  by  hU  will^  govt  eeriamj^rcperty  to iuek  qftke  ekiidren  qfkuiiiienag  might  he  living  at  the 
decease  qfhis  wife,  and  the  istue  qfeuch  qf  them  ae  might  be  then  deatf,  in  equal  eharee  andprepor^ 
Hmu ;  such  istue  respectively ,  however,  only  to  take  and  be  entitled  to  the  share  or  shares  which 
kis^  her,  or  their  parent  or  parents  would  have  been  entitled  unto  and  taken  if  living.  Some  qf 
ike  children  qfthe  sisters  died  leaving  issue,  which  issue  also  died  in  the  lifetime  qfthe  tenant 

finr  life. 

Idd,  that  such  issue  took  vested  interests. 

rHE  question  arose  under  the  will  of  Thomas  Ashton,  which  bore  date  the 
5th  of  March,  18S0,  whereby,  after  bequeathing  as  therein  mentioned,  he 
;ave  all  the  residue  and  remainder  of  his  estate  and  effects,  of  what  nature  and 
:iiul  soever,  unto  his  wife,  Lydia  Ashton,  James  Trotter,  John  Bibby,  and 
rhomas  Trotter,  their  heirs,  executors,  administrators,  and  assij^ns,  absolutely 
or  ever,  or  for  and  during  all  his  estate,  term,  and  interest  therein  respectively, 
ipon  trust  to  permit  the  said  Lydia  Ashton  to  receive  the  rents,  dividends,  and 
iroduce  thereof  for  her  life ;  and  on  her  decease,  then  upon  trust  to  sell  and 
OQvert  into  money  all  the  said  residue,  and  to  stand  possessed  of  the  moneys  so 
>  arise,  upon  trust  that  they,  the  said  James  Trotter,  John  Bibby,  and  Thomas 
'rotter,  or  the  survivors  or  survivor  of  them,  his  executors  or  administrators, 
lould  divide  the  moneys  so  to  arise  unto  and  equally  between  and  amongst 
ich  of  the  children  of  bis  sisters  therein  named  as  might  be  living  at  the  time 
f  the  decease  of  his  said  wife,  and  of  the  issue  of  such  of  them  as  might  be 
ten  dead,  in  equal  shares  and  proportions ;  such  issue  respectively,  however, 
ily  to  take  and  be  entitled  to  the  share  or  shares  which  his,  her,  or  their 
irent  or  parents  would  have  been  entitled  unto  and  taken  if  living,  provided 
1  the  children  of  his  said  sisters,  or  the  issue  of  such  deceased  children,  might 
len  have  attained  the  age  of  twenty-one  years ;  otherwise,  only  to  pay  or 
sDsfer  unto  such  of  them  as  might  have  attained  the  said  affe  of  twenty-one 
lars,  his,  her,  or  their  proportionate  share  of  the  said  residue  of  his  estate, 
tying  only  the  interest  and  produce  of  the  proportionate  part  or  share  of 
tch  child  or  children,  or  the  issue  of  such  deceased  child  or  children  as  might 

(a)  Reported  by  O.  Goldsmith,  Esq.,  BwrlttMr-at*law. 
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not  have  attained  the  aaid  ace  at  the  decease  of  his  said  wifie^  fer  the  vae  and 
benefit  of  stidb  child  or  childraD,  or  theisaue  ofwehdeeeMedddUarekiUfmL, 
imtil  they  dbould  respeedvely  attain  the  said  age  of  twenty-one  yeaxa ;  and  ca 
tiieir  respectivd^  attaining  that  age,  then  upon  trnst  to  paj  to  each  of  them 
respectively  their  respective  shares  of  the  said  residue  of  his  estate.  Somecf 
the  childrna  of  the  testator's  sisters  died  in  the  lifetime  of  the  widow  (tbe 
tenant  for  life),  leaving  issue,  who  also  died  in  the  lifetime  of  the  widow ;  «id 
the  question  now  raised  was,  whether  sudi  issue  took  a  vested  interest 

Stuart  and  Priori  for  the  plaintiffs,  contended  that  the  issue  who  died  in  Ae 
widow's  lifetime  took  vested  interests. 

Cases  cited :  BenneU  v.  Htmeywood  (AmUer,  708);  Mttcgre§or  r.  Mno^ 
gregor  (2  Coll.  192). 

James  Parker  and  Follett^  on  the  other  side,  submitted  that  for  the  purpose 
of  taking  any  share  or  interest  in  the  gift,  the  issue  must  be  living  at  the  death 
of  the  tenant  for  life ;  and  that  this  was  idl  the  testator  intended. 

Spurrier,  for  the  other  parties. 

The  Vice-Chancellob. — I  do  not  require  a  reply,  for  I  must  consider 
what  the  words  themselves  mean.  If  a  contingency  has  arrived  that  may 
produce  a  division  of  property  which  the  testator  did  not  contemplate,  yet  tHe 
words  must  have  their  effect.  The  testator,  no  doubt,  had  it  floating  in  his 
mind  that  such  events  would  happen,  that,  with  respect  to  a  child,  the  child 
might  survive  the  wife,  or  might  die  leaving  issue ;  out  in  that  case  a  question 
arises  whether  the  testator  did  actually  contemplate  the  event,  that  a  child 
might  die  leaving  issue,  which  issue  afterwards  died  in  the  lifetime  of  the 
tenant  for  life.  The  words  are  these :— ^<  The  money  to  arise,  &c.  unto  and 
equally  between  and  among  such  of  his  sister^s  children  as  miffht  belivinff  at  the 
decease  of  his  said  wife,  and  the  issue  of  such  of  them  as  mif^t  be  then  dead,  in 
equal  shares  and  proportions.'"  The  latter  words  must  then  be  applicaUe  to 
the  shares  which  such  issue  took.  ^*  Such  issue,  however,  only  to  take  and  be 
entitled  to  the  share  or  shares  which  his,  her,  or  their  parent,  or  parents,  wodd 
have  been  entitled  unto  and  taken  if  living.^^  I  certainly  admit  that  the  latter 
part  of  the  will  shews  a  supposition  in  the  testator's  mind  that  a  case  migfat 
arise  wherein  the  issue  would  not  take;  but  if  I  find  the  share  of  a  deceased 
child  given  to  the  issue  of  that  child,  in  common,  meaning  children  of  that 
child,  and  that  it  is  given  to  them  as  tenants,  it  really  appears  to  me  that  the 
children  become,  as  tenants  in  common,  entitled  to  the  shares  which  tbe  parents 
themselves  would  have  taken. 

Declare  that  the  children  of  deceased  children  are  entitled^  whether  Urnng 
at  the  death  of  the  tenant  for  hfe  or  not. 
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March  5,  1846. 
Harris  v.  Datison.  (a) 

JudfmnU-^StaiuU  \if2  Fie/,  e.  110— ulnmn/y— jLeoifAoM  etto/et. 

7%€  above  ttatuie  ( *'/ar  abolishing  arresi  in  mitneproceag  in  civil  aetiont  ejpcfpi  in  certain  caaee  "), 
t»  see,  13,  enacU^  **  That  ajudfftnent  already  entered  up,  or  to  be  hereqfier  entered  up,  againet  any 
person  in  any  of  her  Majesty's  superior  courts  at  Westminster,  shall  operate  asa  charge  upon  alllandSf 
tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments  (including  lands  and  hereditaments 
of  copyhold  or  customary  tenure)  i^for  to  which  such  person  shall  at  the  time  qf  entering  iqf  such 
judgment,  or  at  any  time  qfterwards,  be  seised,  possessed,  or  entitled,  for  any  estate  or  interest 
whatever  at  law  or  inequity,  whether  in  possession,  reversion,  remainder,  or  ejppectaney,  or  over 
which  such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards,  have 
any  disposing  power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  and  shall  be  binding  as  against  the  person  against  whom  judgment  shall  be  so  entered  u^, 
and  against  all  persons  claiming  under  him  qfter  such  judgment,  and  shall  also  be  binding  as 
against  the  issue  of  his  body,  and  all  other  persons  whom  he  might,  without  the  assent  of  any  other 
person,  cut  ojf  and  debar  from  any  remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the  said 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments;  and  that  every  judgment 
creditor  shall  have  such  and  the  same  remedies  in  a  Court  qf  Equity  against  the  hereditaments  so 
charged  by  virtue  of  this  Act,  or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the  person 
against  whom  such  judgment  shall  have  been  so  entered  up  had  power  to  charge  the  same  here^ 
ditaments,  and  had,  by  writing  under  his  hand,  agreed  to  charge  the  same  with  the  amount  qf  suek 
judgment  debt,  and  interest  thereon;  provided  that  no  judgment  creditor  shall  be  entitled  to 
proceed  in  equity  to  obtain  the  benefit  of  such  charge  until  qfter  the  expiration  qf  one  year  from 
the  time  of  entering  up  such  judgment,  ifc, 

A  judgment  had  been  registered  against  a  party  entitled  to  an  annuity,  which  was  secured  by  a 
covenant  and  an  assignment  of  certain  leaseholds, 

Held,  that  the  judgment  operated  as  a  charge  upon  the  annuity  and  the  interest  of  the  annuitant  in  the 
leaseholds,  under  the  IZth  section  qfthe  statute. 

BY  an  indenture  bearing  date  the  26th  of  May,  1835,  for  certain  considera- 
tions therein  stated,  William  Davison  covenanted  with  one  Jane  Lock, 
that  he  the  said  William  Davison  should  pay  unto  the  said  Jane  Lock,  during 
her  natural  life,  an  annuity  of  20/.,  by  quarterly  payments,  the  first  payment 
whereof  was  to  commence  on  the  24itn  day  of  June  then  next.  And  it  was 
thereby  further  witnessed,  that,  for  the  considerations  therein  mentioned,  he 
the  said  William  Davison  did  bargain,  sell,  and  assign  unto  the  said  Jane  Lock 
certain  leasehold  property,  therein  mentioned,  to  hold  the  same  unto  the  said 
Jane  Lock,  for  the  term  of  eighty-eight  years,  granted  by  an  indenture  therein 
mentioned,  upon  trust,  for  securing  to  her  the  payment  of  the  said  annuity  and 
the  performance  of  the  covenants  on  the  part  of  the  said  William  Davison 
therein  contained.  The  indenture  contained  also  certain  powers,  in  case  the 
said  annuity  should  fall  into  arrear,  to  sell  the  leasehold  and  purchase  a  govern- 
ment annuity  of  SO/,  out  of  the  moneys  arising  from  such  sale.  On  the  28rd 
of  April,  1839,  a  judgment  at  law  for  41/.  was  by  the  said  John  Harris  entered 
up  against  Jane  Lock,  and  the  same  was  signed  and  entered  up  of  record  in 
tl^  Court  of  Common  Pleas  and  registered. 

John  Harris  filed  his  amended  bill  in  June,  1842,  praying  that  it  might  be 
declared  that  the  judgment  lo  obtained  by  the  plaintiff  operated  as  a  charge 
upon  the  said  annuity,  and  the  arrears  thereof,  and  the  estate  and  interest  of  the 
said  Jane  Lock  in  the  aforesaid  hereditaments  and  premises  comprised  in  the 
aforesaid  indenture  of  the  S6th  of  May,  1885,  for  the  payment  thereof,  and 
for  an  account  and  sale. 

Bethell  and  WUcock,  for  the  plaintiff. 

(a)  Reported  bj  G.  Goldskith,  Esq.,  B«rrittcr-«t-tew. 
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Campbell^  for  the  defendant  Jane  Lock,  contended  that  the  annuity  was  not 
within  the  terms  of  the  1  &  2  Vict.  c.  110.  The  annuity  was  a  mere  persoiud 
annuity,  secured  by  a  covenant,  with  an  assignment  of  the  leasehola  for  the 
purpose  of  enabling  the  plaintiff  to  sell,  and  buy  a  government  annuity ;  but 
that  it  formed  no  interest  in  land.  The  first  question  was,  whether  it  was 
within  the  scope  of  the  11th  section,  which  empowered  the  sheriff  to  deliver 
execution  of  '^  all  such  lands,  tenements,  rectories,  tithes,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  as  the 
person  against  whom  execution  is  so  issued,  or  any  person  m  trust  for  him, 
shall  have  been  seised  or  possessed,  &c.'*  This  annuity  does  not  fall  in  with 
any  of  these ;  it  is  more  like  a  rent,  to  which  distress  is  incident,  and  no  power 
of  distress  is  given  here.  Nothing  is  included  in  the  Act  that  is  not  expressed, 
and  every  thing  therein  mentioned  is  freehold.  ^<  Leaseholds^  are  not  expressed 
therein;  ^' copyholds^'  would  not  have  been  included  unless  they  had  been 
actually  mentioned.  The  recital  of  the  Act  expresses  the  intention  of  the 
legislature  :  "  Whereas  it  is  expedient  to  give  judgment  creditors  more  effectual 
remedies  against  the  real  and  personal  estate  of  their  debtors  than  they  possess 
under  the  existing  law.*"  This  is  worked  out  by  the  16th  section  as  to  elegita^  by 
section  IS  as  to  money ^  and  by  section  13  as  to  realty.  Now,  under  the  old  law, 
the  sheriff  could  not  have  sold  the  annuity,  it  being  a  chose  in  action.  This 
obligation  did  not  pass  by  the  mere  delivery  of  the  deed,  and  the  intention  of 
the  \9xh  section  was  to  affect  such  obligations  by  execution  only,  and  not  bj 
judgment.  Judgment  was  intended  to  bind  lands,  but  personalty  was  only  to 
DC  affected  by  execution.  The  words  in  section  IS  are  the  same  as  those  made 
use  of  in  the  Statute  of  Frauds,  with  the  addition  of  *^  any  estate  or  interest 
whatever ;"  which  means,  however,  no  more  than  "  in  any  manner  or  wise,**  as 
in  the  Statute  of  Frauds.  The  words  in  the  last-mentioned  statute  have 
received  their  judicial  meaning  in  the  case  of  Scott  v.  Sckhey  (8  East,  467), 
where  it  was  determined  that  an  equitable  interest  in  a  term  could  not  be  taken 
in  execution ;  which  construction  must  be  held  to  extend  to  this  Act.  The 
interest  is  certainly  of  an  anomalous  character,  but  it  is  not  included  in  the 
1  &2Vict.  c.  no. 

The  Vice-Chancellor. — I  think  it  is.  In  the  first  place,  the  words  m 
section  13  are  much  the  same  as  those  in  section  11 ;  and  the  statute,  being 
remedial,  ought  to  receive  a  liberal  construction,  because  the  main  purport  is  to 
give  an  effectual  remedy  against  the  property  in  compensation  for  depriving 
the  creditor  of  his  power  of  screwing  out  his  debt  by  means  of  personal  ccmb- 
straint.  The  intention  is  not  the  punishment  of  the  debtor,  but  the  payment 
of  the  debt.  The  language  of  the  13th  section  is  even  more  copious  than  that 
of  the  11th,  and  its  effect  is,  that  a  judgment  already  entered  operates  as  a 
charge  upon  all  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copyhold  or  customary  tenure. 
Indeed,  I  cannot  conceive  a  set  of  words  more  expressly  framed  to  set  forth 
lands  of  any  description,  though  it  may  be  a  question  whether  lands  held  in 
ancient  demesne  are  comprehended.  1  he  Act  contemplates  that  recourse  may 
be  had  to  a  Court  of  Equity  to  perfect  the  charge,  for  it  says  that  "  every 
judgment  creditor  shall  have  such  and  the  same  remedies  in  a  court  of  equity 
against  the  hereditaments  ^  (that  is,  the  word  "  hereditaments "  describing 
every  species  of  property)  "  so  charged  by  virtue  of  this  Act,  or  any  part 
thereof,  as  he  would  oe  entitled  to  in  case  the  person  against  whom  such  judg- 
ment would  have  been  so  entered  had  power  to  charge  the  same  hereditaments, 
and  had  by  writing  under  his  hand  agreed  to  charge  the  same  with  the  amount 
of  such  judgment  debt,  and  interest  tbereon.^    Now,  was  it  not  competent  for 
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ane  IaktIc,  by  writing,  to  constitute  herself  a  trustee  of  the  term  assigned,  in 
rust,  for  the  purpose  of  procuring  payment  ?  Was  it  not  such  an  interest  in 
md  as  she  had  power  to  charge  ?  Doubtless  she  might,  by  an  agreement  in 
Tiling,  have  given  the  plaintiff  the  benefit  of  such  power ;  and  a  judgment  was 
btained  in  the  same  manner,  and  the  plaintiff  is  entitled  to  his  relielby  means. 
f  carrying  the  trust  into  execution  for  the  purpose  of  paying  the  amount  due* 
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April  27,  1846. 
Etkb  v.  Green,  (a) 

ConMimetion^Apporiiomment — BenUehargt-^ohUurt, 

A,  B,9  by  hU  marriage  tttilemeni^  ewenanied  to  teitle  kU  ettatet  in  Ojtfordikire  and  Berkikire,  or 
such  pari  ihereo/as  should  be  qfthe  annual  value  of  900L,  to  the  ute  qf  hinuel/for  Ufe^  and  after 
his  death  to  the  use  and  intent  that  his  w\fe  C.  should  yearly  receive  for  her  jointure  800/.,  to  be 
chargeable  upon  the  hereditaments  so  to  be  settled.  No  settlement  was  made  in  pursuance  of  this 
covenant,  but  by  his  unit  A.  B.  gave  all  his  estates  in  Oxfordshire  and  Berkshire  to  his  wife  C„ 
and  her  assigns,  for  her  life.  By  indentures,  executed  after  the  date  qf  the  will^  A,  B,  revoked  his 
will  as  to  the  estates  in  Oxfordshire,  and  these,  ihertfore,  descended  upon  his  heir-at'law  :  Held, 
thai  the  estates  in  Oxfordshire  were  not  exclusively  liable  to  satiny  the  covenant  in  the  marriage 
settlement,  but  that  the  estates  in  Berkshire  were  liable  to  contribute, 

BY  indenture,  dated  the  19th  of  December,  1803,  being  the  settlement 
executed  on  the  marriage  of  William  Hodges  and  Catherine  his  wife, 
after  reciting  (among  other  thmgs)  that  under  the  will  of  Anthony  Hodges^ 
he  was  seised  in  remainder  in  tail  male  expectant,  on  the  decease  of  his  father, 
Jeremiah  Hodges,  of  the  capital  messuage  of  Boulney,  and  other  hereditaments, 
in  the  counties  of  Oxford  and  Berks,  then  of  the  annual  value  of  1,500/.,  or 
thereabouts,  the  said  William  Hodges  did  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  Edward  Francis  Green,  Charles  Green, 
John  Eyre,  and  Walpole  Eyre,  their  heirs  and  assi&ns,  well  and  effectually  to 
grant,  convey,  settle,  limit,  or  assure  such  or  so  much  and  such  part  thereof  as 
should  be  of  the  clear  annual  amount  of  900/.  and  upwards,  clear  of  all  mort- 
gages and  incumbrances,  to  the  use  of  himself  for  life,  and  after  his  death  to  the 
use,  intent,  and  purpose  that  the  said  Catherine,  in  case  she  should  survive  him, 
and  her  assigns,  should,  immediately  after  his  decease,  yearly  receive  and  take 
for  her  life,  for  her  jointure,  and  in  bar  of  dower,  one  annual  sum  or  clear 
yearly  rent-charge  of  800/.,  to  be  chargeable  upon,  and  yearly  issuing  and 
payable  out  of,  the  said  hereditaments  of  the  annual  amount  in  value  of  900/., 
Bo  to  be  conveyed  as  aforesaid,  and  to  be  paid  yearly ;  with  usual  powers  of 
distress  and  entry,  and  perception  of  rents  and  profits,  without  impeachment  of 
Kraste,  for  securing  the  payment  of  the  said  rent-charge ;  and  subject  thereto,  to 
the  use  of  the  said  trustees  for  one  hundred  years,  upon  trust  for  securing  the 
said  annuity,  with  remainder  to  the  use  of  the  said  William  Hodges  in  fee.  No 
settlement  or  conveyance  was  ever  made  by  William  Hodges  in  pursuance  of 
iie  said  covenant ;  but  by  his  will,  dated  9th  of  May,  1806,  after  confirming 
Jie  settlement  made  upon  his  marriage,  he  gave  and  devised  to  Edmund  Francis 
Sreen  an(j  Charles  Green,  and  their  heirs,  all  that  the  said  capital  messuage 
called  *^  Boulney  Court,'^  with  the  appurtenances,  and  all  his  farms,  lands,  and 

(a)  Reported  hj  G.  S.  Allmutt,  Esq.,  Barrister-at-law. 
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hereditaments  in  the  county  of  Oxford,  and  his  farms,  lands,  and  hereditaments 
in  the  parish  of  War^rave,  in  the  county  of  Berks,  or  elsewhere  in  Grett 
Britain,  with  their  and  every  of  their  appurtenances,  to  the  use  of  his  wife 
Catherine,  and  her  assigns,  during  her  life,  witli  divers  remainders  over.    At 
the  time  of  making  his  will  the  testator  was  seised  of  a  copyhold  estate  in  Berir- 
shire,  and  of  freehold  hereditaments  in  Oxfordshire,  subject  to  a  mortgage  ftr 
two  thousand  years,  created  by  Anthony  Hodges,  deceased,  for  securing  8,00(NL 
and  interest,  and  also  of  freehold  hereditaments  in  Oxfordshire,  not  comprised 
in  the  terra  of  two  thousand  years.     By  an  indenture  of  mortgage,  dated  the 
Slst  of  May,  1806,  the  testator  conveyed  such  part  of  his  said  freehold  estates 
in  the  county  of  Oxford,  as  was  not  comprised  in  the  said  term  of  two  thousand 
years,   unto  and  to  the  use  of  the  said  Edmund  Francis  Green  and  Charles 
Green,  their  heirs  and  assigns,  for  the  purpose  of  securing  8,000/.  and  interest; 
and  by  another  indenture  of  mortgage,  dated  the  25  th  of  October,  1811,  and 
indorsed  on  the  last*mentioned  deed,  the  said  testator  charged  the  same  hmdi- 
taments  with  the  further  sum  of  %000l,  and  inteitest.     By  indentures  c^  lease 
and  release,  doted  respectively  the  4th  and'  5tb>of  December,  1811,  the  sanl 
testator  granted  and  released  unto  and  to  the  use  of  Charles  Greed  and  6eom 
Green,  tneir  heirs  and  assigns,  the  said  capital  messuage,  and  all  thesud 
hereditaments  situate  in  the  county  of  Oxford^  upon  trust  to  sdl,  and  in  -the 
meantime  to  mortgage,  and  out  of  the  moneyicaiBed  to  pay  certain  sums; md 
as  to  the  surplus,  tostand  possessed  thereof  in  trulit  for  the  testatbr,  his  executdb 
and  administrators,  as  personal  estate ;  and  as  to  such  of  the  hereditaments  as 
should  not  be  6old,  upKHi  trust  for  the  tesCatov^  his  heir&.tmd  assigns;  sod  it 
was  by  the  same  indenture  of  release  declared  and  agreed  that,  untu  a.sale^  the 
said  Charles  Green  and  George  Green  should  receive  the  rents  of  the  said 
hereditaments  and  the  money  to  arise  from  the  sale  of  timbet,  and  thereout  pay 
the  interest  on  the  said  sum  of  8,000/. ;  and  in  the  next  place,  should  pay  tolM 
said  Catherine  one  annuity,  or  clear  yearly  sum  of  750/.,  to  be  payable  qdarteriy, 
the  first  payment  to  be  made  on  the  27tn  of  March  then  next ;  the  annuity  to 
be  for  her  sole  and  separate  use^  and  free  from  the  debts,  control,  or  interfesenoe 
of  her  husband,  and  her  receipts  to  be  good  discharges  for  the  samo:    The 
testator  died  in  January,  181S,  without  hiving  revoked  or  altered  his  said  will, 
except  so  far  as  the  same  was  revoked  or  altered  by  the  before-mentiaDed 
indentures  of  the  Slst  of  May,  1806,  the  26th  of  October,  1811,  and  the  4tli 
and  5th  of  December,  1811.     By  a  decree  made  in  a  cause  in  which  Frederick 
Richard  Hodges  was  plaintiff,  ana  the  said  Charles  Green  and  others  were  defend- 
ants, it  was  declared  that  the  deeds  of  the  4th  and  5th  of  December,  1 81 1 ,  opentfed 
as  a  revocation  of  the  will  as  to  the  Oxfordshire  estates,  and  that  the  said 
Frederick  Richard  Hodges,  as  the  testator^s  heir-^t-law,  was  entitled  to  such 
estates,  subject  to  the  several  incumbrances  and  liabilities  afiecting  the  same. 
The  Berkshire  estates  alone  therefore  passed  by  the  will.  *By  a  decree  made  in 
this  cause,  dated  the  5th  of  June,  1845,  it  was  referred  to  the  Master  to  inquire 
what  estates  the  testator  was  seised  of  or  entitled  to  at  the  time  of  his  deatb, 
and  what  real  estates  passed  by  his  will,  and  whether  the  Oxfordshire  and 
Berkshire  estates,  or  eitner  and  which  of  them,  or  an^  and  what  part  thereof 
were  subject  to  any  incumbrance  other  than  the  said  mortgages  of  8,0001, 
3,000/.,  and  2,000/.     By  his  report,  dated  the  gist  of  February,  1846^  the 
Master,  after  stating  the  facts  before  mentioned  relating  to  the  property,  found 
that,  by  reason  of  the  before-mentioned  revocation,  the  Oxfordshire  estates 
descended  upon  the  testator^s  heir-at-law,  and  such  descended  estates  were 
exclusively  liable  to  satisfy  the  covenant  contained  in  the  indenture  of  the  19th 
of  December,  1803,  and  that  the  same  were  not  subject  to  any  other  incum- 
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branoe  than  the  said  mortgages  for  8,000/.,  3,000/.,  and  2,000/,,  if  the  same,  or 
my  or  either  of  them,  were  then  subsisting,  and  the  said  annuity  of  800/. 
Exceptions  were  taken  to  this  report,  on  the  ground  that  the  Master  ought  not 
to  have  found  that  the  Oxfordshire  estates  were  exclusively  liable  to  satisfy 
the  covenant,  and  that  the  Master  had  not  found  that  the  Berkshire  estate  was 
sabgect  and  liable  to  satisfy  the  covenant  and  to  the  payment  of  the  annuity  of 
800/.,  or  any  part  thereof,  whereas  he  ought  to  have  so  found,  or  that  the  same 
was  subject  to  the  annuity,  or  such  part  thereof  as  bears  the  same  proportion 
to  the  whole  as  the  annual  value  of  the  same  estate  bears  to  the  aggregate 
annual  value  of  the  Berkshire  and  Oxfordshire  estates,  or  some  other  part  of 
the  same  annuity. 

Bazalgette  and  Folleit,  for  the  exceptions. — The  annuity  ought  to  be 
apportioned  upon  the  two  estates.  There  is  nothing  in  the  will  or  the  circum- 
stances to  shew  that  the  testator  did  not  intend  his  wife  to  take  the  Berkshire 
estates  cum  onere.  The  Master  founded  his  report  mainly  upon  the  case  of 
Grigby  v.  Powell  (5  Sim.  290 ;  8  Clark  &  Finelly,  108).  The  gift  to  the 
wife,  of  the  Berkshire  estates  for  life,  and  of  the  annuity  of  750/.  by  the  inden- 
tures of  the  4«th  and  5th  of  December,  1811,  was  in  satisfaction  of  the  annuity 
oovenanted  by  the  marriage  settlement ;  and  the  presumption  of  a  satisfaction, 
in  part-performance,  is  stronger  in  the  case  of  a  deed  than  in  that  of  a  will. 
{fVeyland  v.  Weyland,  2  Atk.  632;  Middletan  v.  Prior,  Amb.  890, 
App.  J.) 

Austell  and  W.  M.  James,  for  the  widow,  in  support  of  the  Master's  report, 
idled  upon  Knight  v.  Caltnorpe  (1  Vem.  347),  (a)  and  Gngby  v.  Powell 
(6  Sim.  290;  3  CI.  &  Fin.  103).  {h\ 

Swanston  and  F.  Bayley^  for  the  plaintiff,  and  Wigram  and  Smythey  for 
the  de£^dant,  Charles  Green,  did  not  support  the  report. 

Bazalgette^  in  reply. 

The  Vice-Chancellob. — My  opinion  is,  that,  as  Berkshire  is  mentioned 
in  the  settlement,  and  as  the  Berkshire  property  was  entirely  copyhold,  the  Berk- 
shire property,  for  every  purpose  ot  the  argument,  stands  upon  the  same 
footing  as  if  it  had  been  freehold.  I  need  not  trouble  you,  therefore,  as  far  as 
that  point  goes.  It  might  have  been  very  different  if  it  had  been  both  freehold 
and  copyhold.  The  first  question  with  which  I  have  to  deal  is,  I  think,  that 
which  would  equally  have  arisen  had  any  other  person  than  the  wife  been  a 
devisee,  or  had  she  not  been  a  devisee.  It  is  contended,  that,  in  such  a  case, 
the  whole  of  this  obligation  would,  as  between  the  devisee  and  the  heir,  fall 
exclusively  on  the  heir  by  analogy  to  the  case  of  ordinary  specialty  debts.  How 
would  it  have  been  in  the  case  of  a  rent-charge?  In  the  case  of  a  legal  rent-chai:ge 
affecting  the  whole  estate,  the  devisee  and  the  heir  must  have  contributed 
lateably,  notwithstanding  any  personal  liability  on  the  part  of  the  testator  to 
pay^  provided  it  appeared,  from  the  nature  of  the  transaction,  that  the  real  estate 

(a)  Kmigld  t.  Calthorpe.    SUi  December,  1685.—  ment,  and  gare  the  mansion-house  and  park  to  his 

A^qh  his  marriage,  settled  a  rent- charge  on  his  wife,  wife  for  life,  remainder  to  his  nephew,  to  whom  he 

tat  lier  jointure,  and  afterwards  devised  to  the  wife  also  gave  his  copyhold  estates  in  England,  and  his 

fevt  of  the  land  charged  with  the  rent-charge.    A  estates  in  Pennsylvania,  the  latter  free  from  all  in- 

itH,  seeking  that  the  rent-charge  ndght  be  appor-  cumbrances  whatever :  he  created  two  rent-charges, 

tSoBcd,  was  dismissed.  payable  out  of  his  real  estates  in  England.    Held : 

M  €Mgb!f  V.  PoweO.   8th  and  9th  June,  1833.  that  the  devise  to  the  wife  of  the  lands  charged  by 

flfar  i*  Shadwell.  Affirmed  on  appeal  in  the  House  of  the  settlement  was  not  intended  to  merge  the  charge 

Loids,  March  17, 1835.— By  a  marriage  settlement  in  the  settlement,  and  that  she  was,  therefore,  en- 


firethold  lands,  tocether  with  Sie  manslOD-     titled  to  ei^oy  the  mandon-houae  and  park  without 
and  paik  of  th^  settlor,  were  given  to  truateet     any  dedueooa  being  on  that  account  made  from  the 
to  pay  to  the  settlor's  wife,  if  she  should  survive     annuity,  which  was  to  be  raised  entirely  out  of  the 
Ua,  1,0001.  a  year  dear  from  all  deduetions  what-     other  ingUah  aatatei  held  by  the  nephew. 
The  settlor,  by  hit  will,  conflrmed  Ua  MlUe- 
▼OL.  U.  X 
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was  intended  to  be  the  fvttft  fund  to^mj.    In  thetattie manneiv  if  Che  rent* 

charge  had  been  '€tiditafafe»  iuppnhem^  tbe-aame  'conaeqiienoe  wculd  follow. 

Here  thecafte  stands' dins  ;^Chatiti8t^kl9f'being!ajlegal.or  equitable  neat^sbam 

afiectkig  the  whole  estAte^^tidb  wboie  estate  lii  sdbjdattia  aiOCfreiiatitii.upQOtDe 

'  part  of  thetestatdr,  |h«t  hei^tl  tdke  latportionbf  it^  not  iipecUyimg  ifba^.toithe 

V  Value  '6f  '900f.'  a  year^  for  the  purfx)e{e  iofrbcSti^iaettldidiila'ipakitieulai;  mmmfTj 

J'>bu€  loiAy  for  lintited -pbrposesf  cihr^parpopiri  wJnthilsaifi^hifaififbeyidAMbto 

« filcjia)  interesb^iti  factr,  onfy  fob  thepixipaat  of  fa  cebtfcbargb-fia^liS^..  rN^  hMbg 

'  fulfilled  the  coK^enbnt:^  he-thehrdeinarB  d  pdrtioa  ofi4?he)6C|toleraod}l^v«hithe 

rest  id  the  tettleiiaene.  •-  ^My  opinion. iai J  tinA^rsbethtfrtim  ocmMaiHGfiripaarWliras 

■fiot,  or  whether  th^  d^isde  ife  orb's  not<liablribramfkoti0A^upan)inbfMveii^ 

'  the  wlrale'  estate  wtia : liable  to  tbeifiilfilmeiit  ofiritij^  bnd  that^oOMt^i  tkf^mUfk 

estate,  a  porticn  waf  dei/okd  tdthh  paftitruW'|iu<|xne^ited)n^ 

by  the  'de^is^  and  ibe  beii,  ^ivhoi^-ta^hdOy  infrMntiiheymheie  }WamittJ' 

■  I  am  c^  opinion,  tbeiefoie^  s^Dpoainj^^y  .otHertptv^njthikb  iih»\vHkmm\k^ 

Jdevkee^  thehe^  mi|st  hirfe  been  ah  appdrtioament^bfiithlstnaiitH^bai^ge^i^^tt^be 

>  "Whole  esdate.  ?  THe  mext •  queation  ,is<  mtn&idi^  thet(MuiiKliTC^.'<lf  itbe'  irff^Mng 

^^adevisee  thaUe&any  diifek'cnce^I  Amdf  opiniiiBi  tUi  tbe/wiUteKbibicslwliAleD- 

f    Itoii  that  thb  rent-chlM'ge  of  SOOLi  a  lybar,  and  itbe> whole  betilenrieiKia  fmti  lb0i|ki 

a  oMitinue  iw  f<drce,>  hafaJtia^itoouidlcantiQiieiiiiforoe  oonirialebtly  ^bri^i^- 

^  fiumstance'tbat^thervill  givesstbltherwtfd  fbrfiifelthe^whoMMtate^  Mt/^i^he 

>'  >rentd  of  whid^thia  fbtnre  jointure'nNFas<toeoiii?J>riTherajTtbaiefo9e^iMW'lM(^ 

any  momeric  any  intention  of<aattifac3fnodi"rl  tbiiikririiefmtt]aft)tb9tA^^ 

^■'it  was:     The  jointure  i#as  left^  iherefiire^  asiit  waBiat(ith^)t66tM>r*0iaQalhyifiid 

"  being  left  in  it9  original  Estate,  it  charged  enrery^Dorliotr  of  tbeflroperty;,!af^tM 

brings  the  case  round  to  one  of  apportionment <;  al  rdecbibn^wtiieh/i  o^bii^et 

entirely  consistent  with  6ri^6jrv.  Pot£>0S.    'Tbirefbre^let^fthat^rbe^eiAlf^ 

ration  ;  that  the  800/.  a  year  to  the  Wife  equally  ^obargeaieveEiy  |x>rtiapi^^ithe 

property,  and  that,  therefore,  the  Berkshire  estate  is-lMUMe  to  eontribuK^n  .ll^ith 

that  decidration;  send  it  back- to  tbeMabter^v^thoateitber  aUcnpiogtoirAVefiMlfDK 

t  -thee:toeptiofi8.-''''  ■•    '"-'1'  ■   "    •.■»  *?>  i"»if,;r.!-^  »Hrt«.)  mV'/j-.')  nf  i>hh-i.|  iM  at 

•H-      •        -     :•       -     I'l.T       .■  ,1    III     \.f\i.     P-.-.l.      jUir.r.      ;..'      Ir,     tr">/   i,t    -^ilfU   rl'jl^"    llflj-     ,  nc^ 

::;" .  r  ;"y:  :r:.;';;,:^,:,:^rf^stt^  W..  .;:Sit  .i;y':^';*S 


oivimenJ, 


^  icommf  the  }tnfe  p/f  solictor,  , 

in  favour  of,  her  ehUdA^H^J^itfiiii' I, .,       ^  ^  

appointrffeni  of  tflf&vf9iote'fund  M'c7«  fiivouHi  ioUk  m  pmt^  ^  t^tftocnftlml .  •  •  Tkn4«ed ^^  pts^lfprti 

"  ■■■■  ■ |«}Sr^^j^^^ 

DOlCOTHt^  WA$£EtXM,'Jl^y  k^i^'^^a^t^  IKiiOth/k  'J^fdvcwber, 
1804,  bequeathed- to  ti'u^tees  th^'  feuii  of'SOOtThtee'per  Cefat.  Coo- 
Midated  Bank  Annuities,  upon  trust  to  receive  and  apply  the  dividends 
thereof  for  the  benefit  of  Thomas  Wakeham  Richardson,  during  the  term  of 


(a)  Reported  by  O.  S.  AllmutT|  Esq.,  Barrister.at-law. 


hift  natural  Hfe;  and  from  aid  imniediatel^  after  his  d«eeaae,  upon  trust  to 
transfer  and  make  over  the  said  Bank  Annuities  unto,  between,  or  amoDgst  all 
and  erery  hia  child  and  children  equally,  if  more  than  one,  share  and  share 
alike ;  and  if  there  should  be  but  one  such  child,  then  the  whole  to  such  one 
child  ;  the  shares  of  sons  to  be  transferred  at  their  respective  ages  of  twenty- 
one  years,  and  of  daughtersr  at  their  respective  ages  of  twenty-one  years  or  days 
of'inirrriage,  'vi^hich  should  first  hapoen,  after-  the  ^deatb  of  the  said  Thomas 
Wakeham  Richardson,  and  to  be  aaabe  considered  as  vested,  interests  at  those 
ages  or  times^  respectively,  and  be  transmifbibleiasisuchi'to  the  repre^ntatives 
of  the'said'chiildren^  notwithstanding  their.  dea^S' afterwards  in  ^ the  lifetime  of 
the  said 'Thomas  Wakeham  Richardson;  -The  testatrix  tben^  after  bequeathing 
eertain  If fe  f nter^siH  and  giving  special -directions  concerning  oevtain  portions  of 
•'lier  pr0perty<Qfnd  the  inv^stnpentofithe  residue!  ofither  persoml.e8|tate,  directed 
^  tbait  h^r  Oru^leesi  shooldy  a|br  Ahe  n^arriage  «f  Xoiiisa [EUffabetb  Bnett^.ivith  the 
i^ck^dserit^'Johh  Brbtt^>hcir;fatUeiT,  i^isbeda^l^  maitji  JA;  hiai.li&tiiDejOir  the- 
<  dee^^aseof' the }saidJbhriBratti;whidb should  firstfhapptnioemut.aiid  suffer  the 
■  ^Mid>'I>ouiki^£tifldi6lh:'Biettr>and!liw  as^  to.have,ira»ve, 

^  Afld>liBik^itiflfcom6iety>6f  thi^  interest^  divideidsy  and;pn>ceeds:o£iaU  such  stocks 
'  tuitt  fLu^Ss^fortmlatid  tksirowniuseimd/benefiH  auifJL-aft^r  bt^  decea8(9^  should 
<''  affid^i  the  sUd/iflai8ty  oDto^  between^ and  amongstfaU.aad  evevyi  ok  suc^  lone  or 
'^kxioce^  theeMldrcty/<rf'theiibid'Iiiifnaa!£lizabet)}  Brett^etjMtoh  ageioviages, 
'  day"^  dayB^tmd  times^lind  in  auoh  portfl^sfaaresy  and  proportions,  witb  such 
<fiani€enarice  Wdk&msfiailiHid,^  imtiL^ttotMsignmeot. or  transfer  Iheraofi.reppec- 
''tiTel;fj'landi<ittT«ich  manoar  and  formaBis&lsbQuM  at  any  tiiae  or  times^  by 
any^deed'ofodfedb,  wrilifl|ff^or  wntingQ^withi  or /witbout. power  of  revocation, 
'^%&b^  Ky  h^l'^/sealedj'and-  doiiviesed  in)|bbe  presence  >  of  .and  attested  by  two  or 
>'^'tiioreblreAbIeiritnessea^«Gr  farther  last  t^l  ai|dv  teslament  (executed  as  thereby 
'reiqiiiMdy'dii^  oT'iaippoii^  such  direction  or  appointment^ 

^ould  Jssign[>the'U]Bie'Unto^  betwIeenydndanxNig  the  j»id  children  in.  equal 
i^res^at'tM  sanis  lespectiyeieige&anditibifisias  thetesfatnx  bad  before  declared 
in  her  bequest  in  favour  of  the  children  of  the  said  Thomas  Wakehun  Bicbard- 
aon ;  and  such  shares  to  vest  at  the  same  age^  and  times  as  the  snares  of  the 
said  children  of  the  said  Thomas  Wakeham  Richardson,  in  the  Bank  Annuities 
thereinbefore  bequeathed  in  trust  for  them.     On  the  15th  of  July,  1815,  the* 

gaintiif  in  this  cause.    J[ohg[  Bntt^  j^he,  jEat^^j^^ed  on  the  2Srd  of  June,  1816. 
n  the  8th  of  February',  I8l8,'  John  Brett  Gree,  the  only  issue  of  the  marriage 
of  Mr.  Gee  with  Louisa  l^iabetii^iBiAttv  waiiliom.     By  a  deed  dated  the  oth 
of  March,  1818,  Hi^dj^r  t,]|jie  b|^n^  ai^d.sed  of  Mrs.  Geev  after  reciting  the  power 
x'^fiCi^fiSJiPlffi?^?^ ^rsl,  Gee  mrecte^  jm'di"app6  the  moiety  of  the  stocks 


Mifiind^vto^  tb^,4ivjiffl48>plf^*r^^^^  Wm^;^W^  t^^J^^lf^^  \>n^,  and  to 
^^^e  8d}^  tise  ttnd  benefit  6f  iierx  soo^  the  smcT JcdinvBretl.Qee^-  ni^s  .?^ecy tors, 
^^'^^ihtitfk       lyd  ^df^i^J  siifid  she  declaiied^  tMtt  it  sbeold'be  lawful  for  her, 

.wTFT,  v^  ^.^^,^^^.  .^  ^^^^.  ^  ^^jg^^^^        ftand  and 

ie  yqnih  the  sam^  wkSu^  yTbevaeea  pw 


•aeal^^  to  rdwke^  alter,  or^Blwe  yqaah  the'sam^  d^^\a1^\<^U^  p,urpbrf;e^  to  be 
executed  iil'  ttie  pi^esence  of  one  Captain  Overend,  wtsio  died  in  1825|  and  the 
plaintiff:  it  was  written  op  unstamped  paper,  but  ^as  stamped  in  1845.  John 
JSrett  Gee  died  on  the  22nd  of  July,  1818,  leaving  ttie  plaintiff  his  sole  next  of 
kin.  Mrs.  Gee  died  on  the  16th  of  February,  184f2,  without  having  revoked 
or  altered  the  deed  of  the  6th  of  March,  1818.  In  1845,  the  plaintiff  took  out 
letters  of  administration  to  his  son,  John  Brett  Gee,  and,  as  his  administrator, 
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filed  this  bill  against  the  trustees  of  Dorothy  Wakeliam^'s  will,  to  compel  the 
transfer  to  the  plaintiff  of  the  said  moiety  of  the  stocks  and  funds.  The  deed 
not  having  been  produced  until  after  Mrs.  Gee^s  death,  a  doubt  was  raised  as 
to  its  authenticity,  and  also  whether,  if  authentic^  it  had  not,  under  tbe  drgua- 
stances  of  the  case,  been  executed  with  a  fraudulent  intention. 

Russell  and  Speedy  for  the  plaintiff.  —  If  Mrs.  Gee  had  ^icd^urio^.tlie 
infancy  of  her  child,  %vithout  an  appointment  being  niade^,  he  wo^ld  jb#ve 
had  no  provision  for  his  maintenance,  and  notliing  w'duld  have  pass^  tahun 
under  the  will,  had  he  died  under  SI.  It  \vas  therefore  natural  and  proper  that 
Mrs.  Gee  should  make  provision  against  such  events,  by  the<exeeutjon  of  .the 
deed  in  question.  The  reser\'ation  of  the'lplower  to  revoke  the  d^  evinced  an 
intention  to  make  a  provision  for  other  children,  in  case  such  should  aftemrfqds 
be  born.  Upon  the  death  of  the  child  the  deed  was  forgotten,  and  wa«,D|9t 
remembered  until  the  death  of  the  mother  in  IS^,  when,  upon  considering  t|be 
claims  to  the  moiety  of  the  trust  funds,  this  deed  was  brought  to  the  recollection 
of  the  father,  and  produced  to  establish  his  right.  This  case  was,  in  se^^eM 
respects,  different  from  that  of  Lord  Hinchinh*oke  v.  Seymour  (1  Bfo.  QL 
Ca.  S9S),  (a)  where  the  power  of  appointment  was  held  to  be  improperly  etc^* 
cised.  In  McQueen  v.  Farquhar  (ll  Ves.  479),  Lord  Eldon  said: — "It, is 
truly  said,  this  Court  will  not  permit  a  party  to  execute  a  power  for  his  own 
benefit.  In  Lord  Sandwiches  case,  a  father,  having  a  power  of  appointment,  and 
thinking  one  of  his  children  was  in  a  consumption,  appointed  in  favour  ol  that 
child ;  and  the  Court  was  of  opinion  that  the  purpose  was  to  take  the  chance  of 
getting  the  money,  as  administrator  of  that  child.  To  bring  this  case  within 
that,  it  is  said,  if  there  is  any  ground  for  suspicion  that  the  execution  of  the 
power  was  for  the  benefit  of  the  party  executing,  the  Court  must  act  upon  ^t  as 
a  judicial  suspicion.  I  am  extremely  apprehennve  I  should  make  great  havbq 
in  many  considerable  titles  by  adopting  that  principle ;  for,  upon  the  cases  to 
which  1  allude,  it  is  extremely  familiar,  that  a  person,  having  a  wttled  estale  anJ 
an  unsettled  estate,  executes  his  power  in  order  to  acouire  the  fee  of  the  forEoer, 
giving  to  the  uses  of  the  settlement  the  fee  of  the  unsettled  estat^^ ;  and  the  Court 
would  go  a  great  way,  and  would  make  great  havoc  among  titles^  by  holding 
that  afterwards,  at  a  considerable  distance  of  time,  or  immedi^itcly  (for  tliere 
must  be  regard  to  the  intervening  circumstances)  as  such  a  transaction  lock 
place  between  parties,  who  mi^ht  take  improper  advantages  in  their  dealings  upon 
the  estate,  they  must  prove  that  they  did  not." 

Hodgson  and  Chandless  (fot  the  trustees)  called  the  attention  of  the  Court 
to  the  respective  positions  of  the  parties  in  this  transaction.  The  plaintiff,  a 
solicitor,  the  husband  of  the  donee  of  the  power,  prepared  and  attested  tbe 
execution  of  this  deed  in  favour  of  a  child  but  five  weeks  old,  well  knowing  that 
he,  in  case  of  the  child's  death,  would,  as  the  sole  next  of  kin,  be  entided  to 
the  fund.  There  was  no  reasonable  certainty,  at  the  time  the  deed  was  executed, 
that  the  child  would  live,  and  as  it  actually  died  at  the  age  of  five  months,  the 
Court  of  Equity  would  not  aid  the  father  in  obtaining  possession  of  the  fund 
appointed,  under  such  suspicious  circumstances,  in  favour  of  a  child  who  could 
not,  when  the  power  was  exercised,  have  acquired  any  of  the  property  appointed 
to  it. 

The  Vice-Chancellor  said,  that  if  this  child  had  married  and  had  issue, 

(a)  Lord  HineMnbroke  ▼.  Seymour*    20ih  July,  chfld  being  fourteen  years  old.    Tlie  child  dying  ia 

1794.  Lord  Longliborongb,  L.  C. — ^A  power  ia  a  the  following  year,  the  claim  of  the  parent  to  t^te 

setUement  to  raise  a  portion  for  a  younger  child,  to  the  sum  raised  for  his  own  use,  as  her  administrator, 

be  paid  at  such  time  as  the  parent  should  direct :  wit  not  allowed, 
the  parent  directed  it  to  be  raiaed  immtdiatelyi  the 
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id  died  under  SI ,  then,  according  to  the  defendant's  argument,  the  deed  would 
ill  have  been  inoperative;  for  they  said  it  was  vicious  m  its  origin.     He  could 
)t  suppose  that  the  deed  could  have  been  valid  in  favour  of  the  object  of 
)pointment,  and  invalid  for  the  representative  of  the  object. 
Hodgson  and  Chandless  alluded  to  a  similar  case  to  the  present,  recently 
!cided  by  the  Vice-Chancellor  of  England,  when  his  Honour  said,  that  the 
ipointment  might  be  good  for  the  child,  if  it  lived  to  attain  its  majority ; 
iCif  it  were  to  die  in  infancy,  it  might  be  a  question  whether  it  might  pe 
Tmitted  to  stand  for  the  father. 
Cole  and  W.  M.  James,  for  pther  parties. 
Busselly  in  reply.' 

The  following  cases  were  also  cited :  Wrighty,Lainson(2  Mee.  &  Wels.  7S9) ; 
mBtkdge  v.  Routledge  (House  of  lA)rds) ;  Jackson  v.  Butcher  (V.  C.  of  Eng- 
tOy;  Eidgeworth  v.  Edgeworth  (1  Beattie,  884) ;  Cunyngham  v.  Thurlow 
Buss.  &  Myl.  436,  n.) ;  Earl  Rivera  v.  Earl  Derby  (2  Yem.  72) ;  Smith  v. 
mUh  (2  Vem.  92) ;  Cowper  v.  Scott  (3  P.  Wms.  119) ;  Godwin  v.  Munday 
Bro.  Ch.  Ca.  191)  ;  Teynham  v.  Webb  (2  Ves.  198)  ;  Goodrighty.Haakins 
fr  5ast,  304). 

•rtle  VicE-CHANCEiLOR. — Whether  I  should  have  thought  this  deed  esseu- 
iHy  and  necessarily  bad,  if  there  had  been  a  clause  for  maintenance  in  the  will, 
if  any  issue  of  the  child  dying  under  21,  and  leaving  issue,  would  have  taken, 
is  not  requisite  or  material  that  I  should  give  any  opinion.  There  is  not  apy 
tii$e  for  maintenance,  and,  as  I  read  the  will,  in  the  absence  of  any  appoint- 
ait,  neither  the  child  dying  under  21,  leaving  issue,  nor  any  issue  ot  that 
iild,  could  have  taken.  Bearing  in  mind  these  circumstances,  whether  neces> 
rjr  or  unnecessary,  but  bearing  in  mind  their  existence,  I  cannot  venture  to 
9;  that  this  deed  is  necessarily  and  essentially  bad.  It  may  possibly  be  good. 
Itit  there  are  circumstances  lielonging  to  the  case  which  renaer  it  absolutely 
Qpossible  for  me  to  act  for  or  against  the  deed,  without  the  assistance  of  a  jury. 
iSe  issues  must  be,  as  I  apprehend,  four  in  number.  First,  whether  the  deed 
«» executed  by  Mrs.  Gee  in  the  lifetime  of  the  infant  appointee?  Secondly, 
liether  the  deed  was,  as  to  the  sealing  and  delivery  thereof  by  Mrs.  Gee^ 
Itested  by  two  credible  witnesses,  in  the  lifetime  of  the  infant  ?  Thirdly, 
whether  the  deed  was  fairly  obtained  from  Mrs.  Gee  ?  And,  fourthly,  whether 
he  deed  was  executed  by  Mrs.  Gee  with  a  fraudulent  intention  ?  I  cannot  act 
W  or  against  the  deed  without  that  trial,  unless  either  of  the  parties  will  confess 
hese  issues.  As  they  do  not,  I  must  have  them  tried.  The  plaintiff  is  to  be 
^  plaintiff  at  law,  and  at  his  request,  let  him  be  examined  for  himself ;  and 
tlie  defendant  may  cross-examine  mm.  All  the  exhibits  must  be  in  court  at  the 
^>  to  be  produced,  saving  just  exceptions. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Thursday,  Marth  26,  1846. 
Adams  v.  Hsavhoote.  (a) 

Vendor  and  imrchaser-^Jirtnofity  qf  veni&  'titmeMHp  t^  jfii^tkitie^ali}4emn  A>  HHi^ 

Laches.         '»■•  >fn     -i-.-Iiim  -  i'        ..     .,    t-..- 

4  purchaser^  unihr  an  a^rtmetiii  'tkier^d  In^'p^^k  (M  tntt^^WcHpt^lf  Utt^rtrntg^tnApr^  rf 

>  '  tert^im  metiMgU  wid'  p^miseg.in  the ymr  laS^tpiY^nl »piV|M<c«i^  ^|^#y  V^^Vrfi^ 
i'i4fi&ihedeHvefifqf.  iham^trixtfiA^j^rcfoffirJopfi,  9^J^^f*W.{o  f^fJ^f,^^ 

,  .  Jtarty  necexsgry  to  thf  cf^ifeyaw^^  bMna,a  inupr.  the  conveyance  wat  pOitfrnti^d.    The'pkrtMmr 
\femained  in  poveiHon  Sfoum  to  tKe  m^'^of  fillhg  ihtltm^J^rm^ 
'  and  ttiiiofenn^'^bf^tiim  t&fhe  tHii^  't^tat  nmiion.(^^h^^i^iofiiin^0,j9fiU,J<$r  .spft^pftr. 

>  'fbtmanee^'iaeld,  i  4hat  the  dffendani  oitgffi  tto^  p^  Mf  jpmrc^t$Ttf¥fni^  ^^'^r^W'^i  'fPfik  ^^i^ 
.r.qfterthe.umalrfiiei^  ALpert^ei^f.   ,,^    ,     ",  .r?,.,,;  ...   j.  .,    /l;--,.!-'. .     -it  -.i  ;.:.   ,".,!.', 
f%iH&  bill  imitated  that  the  pUmtiffii^'B.  Adana^t^aod  ceiteitii^qUiiQr  ipcvaoivs 
;"X   btfn^  entitled  to  ^certain  Uvef9^(ia^B'and>^reiili8tt,  enterad  dtito  a^i  affreepMRt 
-  tfith  the  defendant  for  the  salei  tcl  him  b#  thfe  skuha   >1%e  dgreement  borc^jdate 

19th  December,  18S5,  and  was  signed  by  the  parties,  part  of  which  rUgre^Qi^t 
was  as  follows : — "  The  purobas^mDiirfy  to  rbe^feid4)n' th>\^b  Mar^^  .]^27, 
'bn  a  good  titlfe^ing'iiiMe  tt)  the  sknid,  fr^m^^hich  tbooe^the  said  Ji«  K.  J^eath- 
cote  is  to  enter  into  the  receipt  of  the  rents  and  profits  of  the  same^i  il^uVif/foop 
iimy  cause  the  t]lufdfaa8e'nioi^^y  shall  ndt  be  paid  cm  the  BtudiJi^CbAIiurohyNlQ^T^ 
'  tUetl  lihe  sartetb  bear  interest  >afcer  th&mte  of  4£  foreMeryilOO/r  bgr-  tb^yj^ir, 
^titil  the  s^the^ shall  be  paid;  thel  J8aid''pkrdeb.herieta.of;.tbe.i9rs{pan>t^api]^ 
[pxxi  a  gpod  title  to  the 'premise  and  toioeliv^r  an  abistinbet^gfisubii  t;ilW|  at  ^b^ 
^oi^n  ^^lise,  to  the  said  R.  E^  Heatfacote^  orhitacdiQitor^  onjQir.before  iiifL^S^ 
March  next.'^     The  bill  further  shewed  that  the  defendant  entered;  injtpti^e 
^receipt  of  the  rents  and  profits  of  the  said  premises  on  the/%^b  ,M^U:^h^4^^; 
thflit  an  abstract  of  thle  had  been  fomisbed  to  tbe-solici^or  (^ >tiiie»dpf(^iida|lti  who 
''Inade  eertaib*  requisitions  on  I^halfof/iherdefeiidaM»:aiid'lbat{i 
'  th^t  one  of'  the  parties*,  who  ^as  ;Deeeisary.  Ib^fiixx*  id  the  4/^uHejixkii^  vas,  iheii  ^^ 
'itifatit,  and  that  thd  defendabt  refused  4o  complete  hts  pQtvha^iuatil  sucbiH^nt 
'lattained  his  majority,  and  that'inicoitoeqaeiice  tt^erdof,  tjhte  isx0<;utioii  Qrt^>(aK|ti- 
'vc^ance  wai  postponed;'  that  *th^  defendant  cdatinli^jnt^b^  pps$(iSKi9{i,i^].t))e 
^  JUkTd  premises  ^dWn  to  the  'present  tniiev!  and  in  all  tespl^ts  dealt  with  the  m^t 
■  ab  the  owner  thi^eof,  vie.,  'pullir^  down<  pahrts  bf  the  buijdiii^  and  loommtti^g 
'Other  acts  of  Wasrtie;;  that  mpai^varipiii  sums  by'^wirlr  of  imtere^t  ou^pi^r- 
^  4^h^ise^money,  btt'tbat  for  some  time  bast  be  had. refused.  tO'»ay|any,otber,«\un 
^  iirr^pect  thereof;  that  the^  said  iDfiirtf  attained:  his  (age' '4>r<tweDtyrone.jr0|r8 
'  j)ri<>r  to  the  y^ar  1846^  and' 4n! that  ryear^pldntifi^s : solicitor  fuiaii«bed^an 
"additional  absti<actt6  the  defendant's  aoUeitoFv  which,  ooatai^ed  certaja*  Q^ 
dbciimehts/ib  whibh  it  appeared  thatsoMe  ef  the  vendors  bad^  sinoe  the  sa^d  i^n^ 
ment,  charged  their  (rights  in  theisaidpreniiseisj^subjeotttouthe  above  ag^aemoit; 
that  the  defeyidanfs'  ^Heitoif  >retiimed  tkei  saidiab^ract^iaefoomp^jied  with 
various  requisitions  and- observations' bpon) the  title;/ that  the  plaintiffs*. solici- 
tor sent  answers  to  such  i^uisitions^  accompanied  *t(rith  a  protest  that  the  answers 
were  without  prejudice  to  the  ri^ht  of  the  plaintiffs  to  insist  that  the  defendant 
had  accepted  the  title,  and  the  (kfendant  still  refused  to  perform  the  agreement 
The  bill  prayed  for  a  specific  performance  of  the  contract. 

The  defendant  put  in  his  answer,  whereby,  admitting  the  agreement  and  his 

(a)  Reported  by  G.  Goldsmith,  Esq.,  BarrUter-st-Uw. 
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entry  into  possession  of  the  premises  about  the  time  mentioned  in  the  bill,  he 
insisted  that  he  did  so  upon  the  understanding  that  it  was  to  be  without  pre- 
judice to  any  question  ot  title  which  might  arise,  and  submitted  that  he  ou^ht 
to  be  considered  more  in  the  light  of  a  receiver  than  of  a  purchaser.     He  demed 
cutting  down  timber,  but  admitted  his  having  pulled  down  some  portion  of  the 
buildings,  on  account  of  their  very  dilapidated  condition,  and  for  certain  other 
reasons  in  the  defendant's  answer  mentioned.     He  denied  that  a  good  title  had 
been  shewn  by  the  vendor,  and  for  that  reason  he  refused  to  complete  his  con- 
tract, or  pay  his  purchase-money.         • 

A  motion  was  now  made  on  behalf  ,of  the  plaintiiFs,  the  chief  purposes  of 
which  were,  that  the  defendant » might,  within  one  calendar  montn,  pay  the 
purchase-ipbhey^lptp  cd^rtm     sb  mtttft  intefwt  thereon;  at  the  rate  of  4/.  per 
<»iit.  per  annum,  irora.tne^th  day  of  3$tarpb,'18^,  until  feuch  payment j  after 
deducting  the  sum^ of  6902.- >99w,l^'th&  aggregate  amount  of  t(ie  sums, in  the 
defendant's  attsw^  stated*  t6  hiiv^'beeiT^jSid  for  intirest,  as  should  be  ordered 
to  be  paid  to  the  plaintiffs  as  thereinafter  mentioried,  the  amount  thereof  i6  be 
T^fied  byftffidavit;'  or^  otherwise,. Iliat^iaiireoi^ver  might  be  appointed  ,qf  |he 
vents  of  the  8ftidi«state^.«^ith'  the  usuaj/i. directions;  or,  othecwise,  that  {|>s- 
sMsion  of  the>  said  estate  might  Ijb  delivered  up  to  the  plaintiffs  by  the  aaid 
defendant.  •   =-   '  •  r......  j    -.:..,     .■:  v.-    ,  .  ^..  ,. : 

'  IBethell  and  SrllMl^  in  support  of  the  nnotion. 

-•  Cases   cited:     Gib^m  v^  0?ar*e^  (IV.  &  B.  500);    Cutter  v.  Simom 
jf»Mer.l03>.  .  .  . 

-  IStewartBxtA'Goodwei'toiiix^^coiiXexkA^A  that  the  present  bill  was  filed  for 
the  specific  peHl^rmance  of  afi  imperfect  contract,  and,  according  to  the  practice 
<rf  the  Courts^ the  ptirchaser  had  still  his  right  to  give  up  possession,  and  there- 
fore, until  all  qi^estion  as  to  the  title  was  at  an  end,  he  ought  not  to  be 
oompelled  to  pay  his  purchase^inoncy  into  court.  (Sug.  Yen.  and  Fur.  357> 
10th  ed.)  ^  ' 
^'"liethell^mr^y.  '    i 

'The  VfCtt-iOtfA'*rc«tLO».— ^A  most  unusual  period  intervened  between  the 
agieeikient'th't]<i€^i6i%=aiid  the  time  fixed  for  its  completion.  This  agreement 
was  dated  the' 19th'  I>BC€biber,  18JW,  and  its  performance  was.  appointed  to  be 
the  25th  Mat'eb,'18@7.'  It  appears,  however,  that  in  the  niionth  of  March, 
18^,  the  defendant  thbii'ght  proper  to  take  possession  of  the  premises,  upon  the 
underst^ndiiv#^  a^  stated  by  the  answer,  -thatit  was  to  be  without  prejudice  to 
any  qilestioft  of  tkle.  Early  in  the  year-lfiST,  auiabslract  of,  title  was  delivered, 
which  was  then  but  d  small  amtraet  This,  however,  became  ultimately 
increased  in  sit2e  liy  the'  addition  of  postcriuv,  deeds,  which  the  interval  c^>Qse- 
quent  upon'the  mirtorityof  ti  party  tendered jnecessary.  iThe  pnr^haser  retained 
possession  of  the' first  abstract  until  18^7,  and  ^heti,  at  th^  vendors*  reque^li  it 
-was  returned  to  them,  iti  order  that  it  might  be  added-to.  ..Ikiring  this<per|od' 
the  purchaser  remained  in  possession^  in  pursuance  of  the  original  agreemi^nt,. 
and  various  acts  were  done.  [His  Honour  here  refared  to  ,the  defendant*^ 
answer,  wherein  acts  of  ownership  were  admitted,  and  to  the  correspondence  and 
negotiation  which  took  place  between  the  solicitors  of  the  respective  parties, 
relating  to  the  title.]  Now  I  must  in  the  first  place  obser\'e  that  the  defendant 
has  gone  on  treating  himself  more  and  more  in  the  character  of  purchaser ;  for, 
instead  of  putting  an  end  to  the  affair  by  reason  of  the  abstract  not  shewing  a 
good  title,  he  proceeds  in  the  affair,  and  a  discussion  is  kept  up — then  the  bill 
IS  filed,  and  an  answer  is  put  in.  I  cannot  say  that  I  am  satisfied  with 
that  part  of  the  defendant^'s  proceeding  wherein  he  endeavours  to  impress  the 
transaction  with  a  new  character,  namely,  that  his  possession  was  to  be  con- 
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ddered  the  ]x>ssession  of  a  receiver  merely,  for  he  must  have  been  aware  thit 
he  entered  into  possession  in  the  character  of  a  person  to  a  certain  extent,  at  any 
rate,  bound  to  perform  the  agreement.  Indeed,  he  is  fixed  by  the  circumstance 
stated  in  Iiis  own  answer,  namely,  that  he  entered  into  possession  '^  without 
prejudice  to  any  question  of  title  which  might  arise."^  What  can  be  the  mcaniag 
of  this  expression,  otherwise  than  his  having  entered  in.  the  character  cf  a 
purchaser  ?  Such  a  statement  is  iir.hoUy  ineonsistent  with  the  idea  of  his  hsviag 
taken  possession  as  a  receiver.  Am  1,  then,, after  so.  many  yean,  to  asMHe 
this  to  oe  a  case  wherein  the  title  is  to  be  rejected  P  My  opinion  is,  that  the 
defendant  has,  by  his  own  acts,  precluded  himself  from  sqMidiattag  thefOB- 
session.  This  being  the  caae,  h^  must  pay  the  purchas^mcmey  into  oourt,  and 
also  pay  the  usual  interest.  MotiomgntmM, 
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Friday,  April  24,  1846. 
Chambers  t^.  CHAKB£Rs«(a) 

TeMmtfor  K/e^Remainder^ Specific  legacy  in  letuehold  property, 

A  ietiahrtJty  by  her  will,  gave  her  residuary  property,  ccmMieting,  among  other  ihingt,  qf  eerUk 
kaeeholdt,  in  truat  for  her  daughter,  A.  C„  far  t^fe,  with  particular  dfrtctiona  reepeeHngfhi 
comfort  and  happinee^  of  A.  C„  with  remainder  oter  to  J.  C,  hia  eseeustOf%  See.,  teifeei  Itollt 
payment  of  annuities  and  legacies : — Held,  under  the  peculiar  circutnstances  of  the  eofc,  that  A*  C» 
was  not  entitled  to  er^oy  the  leaseholds  as  a  specific  g\ft,  but  that  they  ought  to  be  sold,  aisd  fk 
produce  thereof  imoested, 

THE  testatrix,  Uame  Frances  Chambers,  by  her  will,  bearing  date  SOdi 
December,  1837,  gave  and  bequeathed  a  sum  of  8,000/.  and  all  the 
rest,  residue,  and  remainder  of  her  estate,  whether  real  or  personal,  goodi) 
diattels,  and  eflects,  whatsoever  and  wheresoever,  and  of  what  nature  or  kind 
soever  that  she  should  or  might  be  seised  or  possessed  of,  interested  in,  or  entitled 
unto  at  the  time  of  her  decease,  including  a  sum  of  10,000/.  stock  thefda 
described,  upon  trust  that,  subject  to  certam  pecuniary  legacies  and  annuities 
thereinbefore  given  and  bequeathed  by  her,  the  said  testatrix,  and  the  payment 
of  her  just  debts,  funeral  and  testamentary  expenses,  and  the  costs,  chaiges, 
and  expenses  incident  to  the  execution  of  her  will,  her  said  trustees  should  sUnd 
possessed  of  and  interested  in  her  said  residuary  estate  and  e£Pects,  for  the  use, 
benefit,  advantage,  comfort,  and  happiness  of  her  daughter,  Annie  Chambm, 
during  her  life.  And  the  testatrix  particularly  directed  and  authorized  ha 
trustees  to  pay  or  allow  to  such  companions  and  attendants  as  her  said  daughter 
Annie  might  wish  to  have,  and  particularly  to  certain  persons  therein  named, 
such  salaries  and  Remunerations  as  her  executors  might  think  fit ;  and 
inasmuch  as  it  was  her  earnest  wish  and  desire  that  her  dear  daughter  Annie 
should  have  her  own  exclusive  establishment,  and  inasmuch  as  the  testatrix 
deemed  it  necessary  for  her  daughter's  comfort  and  happiness  that  she  should 
continue  to  live  in  the  same  style  to  which  she  had  hitherto  been  accustomed,  the 
testatrix  directed  her  trustees  to  see  that  the  whole  of  her  said  daughter's  annui- 
ties, as  well  that  possessed  by  her  in  lier  own  right  and  not  derived  from  the 
testatrix,  as  that  given  by  her  will  for  her  benefit,  should,  during  her  life^  be 
ia)  Reported  hj  G.  O^lmmith,  Esq.,  BMrister-it4aw. 
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pplied  and  actually  expended  for  her  comfort,  benefit,  and  happiness,  and  that 
10  accumulations  whatever  be  made  therefrom  ;  and  for  the  purpose  of  insuring 
IS  far  as  she  could  that  her  will  should  in  that  respect  be  performed,  she  directed 
that  any  accumulations  should  go  to  a  certain  charity,  by  her  named.  And 
save  and  except  such  accumulations,  if  any,  from  and  after  the  decease  of  her 
said  daughter,  Annie  Chambers,  as  to  all  her  said  residuary  estate  and  effects, 
she  bequeathed  the  same  unto  her  son,  Joseph  Chambers,  his  executors, 
administrators,  and  assigns,  subject  t6  the  payment  of  certain  annuities  and 
legacies.  '  .  ' 

At  the  time  of  her  de^th,'  tbfe  testritri^  was  entitled  to  certain  leaseholds^ 
under  a  lease  which  will  expire  in '1856 1 /and  the  object  of  the  suit  was  for  the 
Court  to  determine  whether  these  leaseholds  ought  to  "be  sold,  and  the  produce 
invested,  and  the  dividends  only  arising  from  such  investment  paid  to  Annie 
Chambers  (who  was  a  lunatic)  during  her  life  ;  or  whether  the  whole  income 
rf  the  said  leaseholds  ought  to  be  made  applicable  for  Annie's  benefit  until  the 
expiration  of  the  lease. 

Stewart  and  G.  JV.  Collins  urged  that  the  property  ought  to  be  sold 
brthwith.  {Howe  v.  Lord  Parimoufhy%}fp^  l37;  Sutherland  v.  Cooke, 
ICoU.  498.)  " 

/.  Parker  and  Malins^  for  the'tenant  for  life,  contended  that  the  daughter,  by 
"eason  of  her  incapability  of  conducting  her  own  affairs,  appeared  to  be  the 
Jiincipal  object  of  the  testatrlx^s' caiie,  whose  cvidetit  intention  was  that  she 
iboulo  enjoy  the  utmost  extent  of  income  that  the  property  was  capable  of  pro- 
lucing ;  and  that,  therefore,  the  general  rule  as  to  the  property  being  sold  was  in 
lis  case  displaced  by  tlie  testatrix's  intention.  Moreover,  it  was  a  specific 
jift  of  the  residue,  the  entire  income  of  which  was  in  express  terms  to  be  applied 
« the  benefit  of  the  tenant  for  life.  (Bethune  v.  Kennedy,  1  M.  &  C.  114; 
^Tlins  V.  Collins,  2  M.  &  K.  708 ;  Daniel  v.  Warren,  2  You.  &  Col.  C.  C. 
J90.) 

Willcock  and  T.  Turner  appeared  for  the  other  parties.  * 

The  Vice-Chancellor. — There  appears  to  have  been  a  certain  degree  of 
odecision  exhibited  in  casefe  of  this  description.  Lord  Eldon  laid  down  the 
mk;  but  the  late  Lord  Chancellor  s^ems  to  have  shewn  an  inclination  to 
ao^  from  it  whenever  he  could ;  and  in  a  certain  case^  the  Lord  Chancellor 
|bo^ht  that  the  enomeratipn  only  shewed  jso  much  intention  to  give  the  thinff, 
Qi^^ecie,  that  the  result  must  be  different  from  tl;iat  wherein  the  simplest  wor£  : 
bd  been  used ;  but  this  ckii  only  be  sustained  by  the  particular  expressions 
Rmtained  in  the  will.  Nbtr  in  the  cfjse  oi  Bethune  v.  Kennedy,  there  was  a 
wfarence  to  money  in  the  futids,  and,  for  any  thing  I  know  to  the  contrary^ 
tbere  might  be  a  very  good  rieason  for  saying  that  in  that  particular  case  Lord 
Hdon's  rule  ought  not  to  bo  ^dopt^d.  In  the  case  of  ColUns  v.  Collins  (2  M. 
kK.  703),  and  Jlcock  v.  Sflofwr  (2  M.  &  K.  690),  which  was  before  Sir  J^ 
Uach,  there  are  words  which  might'  l^ave  justified  a  departure  from  the  general 
nde.  Then  there  was  the  case  of  i>am'e/ v.  Warren — ^before  Vice- Chancellor 
K,  Bruce— where  the  testiitor  directed,  in  the  particular  event  of  failure  of 
'Slue,  that  the  property  should  be  sold,  and  there  cannot  be  two  sales  of  the 
'^me  property.  It  is  dear,  therefore,  that  the  pointing  out  a  particular  time 
ptcventea  the  application  of  the  general  rule,  that  the  property  should  be  sold 
t  the  death  of  trie  testatrix.  Now,  according  to  the  strict  words  of  the  will, 
be  remainder-man  is  to  take  something  to  be  enjoyed  by  the  tenant  for  life ; 
)r  it  is  to  be  observed,  that,  after  giving  all  the  rest,  resiaue,  and  remainder  of 
sr  estate,  whether  real  or  personal,  goods,  chattels,  and  effects,  whatsoever  and 
beresoever,  for  the  benefit  of  Annie  Chambers  during  her  life,  the  testatrix 
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ji(o^  Oil  to  say,  **  From  and  after  the  decease  of  my  said  daughter,  Annie 
(^hamK'rs^  as  to  all  my  said  residuary  estate  and  effects,  I  do  hereby  bequeath 
the  $au)e  for  the  benefit  of  my  son,  Joseph  Chambers/^  But  how  was  be  to 
take  *^  the  same  ^  in  respect  of  that  part  which  might  consist  simply  of  lease- 
hoIiU  which  may  have  expired  in  the  lifetime  of  the  tenant  for  ufe  ?  My 
i^^uui^tm  therefore,  is,  that  the  thing  must  be  sold. 


VICE-CHANCELLOR  KNIGHT  BRUCES  COURT. 

April  28,  1846. 
Williams  v.  BLAND.(a)  , 

Vendor  and  purchaser — THtle — Bepresentation—^Diocetan  probate. 

Where  a  iuU  ttOM  intiituied  bp  a  pwreh^er  U  tompBl  the  tpeeific  p^rfmetutne^^ypf  «  etmtrattfor 
eate  to  him  of  pereonel  property ^  tand  the  p^rckoMer  ol^cted  to  (he  title  thai  (he  chain  of  repre- 
sentation woe  not  complete,  inaemuch  as  the  will  of  (i  {eetator  to  whom  the  property  had  belonged 
was  proved  by  his  executors  in  the  Prerogative  Coiirt,  but  that  'the  will  of  the  survMng  exeeuttKr 
was  proved  m  a  Diocesan  Court,  the  vendor  dMvinf  his  title  immediately  from  the  executors  rf 
the  surviving  executor  of  the  original  testator ^the  Ceurt  declined  to  compel  the  purehgserio 
complete  or  the  vendor  to  prone  the.  will  in  the  Prerogative  Courts  but  dismissed  the  bUt,  witkeiU 
costs,  and  without  prejudice  to  an  action. 

THIS  was  a  suit  instituted' bv  a  purchaser  to  oompel  the  specific  performance 
of  an  agreement  for  the  sale  to  him  of  two  securities  for  500/.  each,  upon 
the  taxes  and  tolls  in  respect  of  the  draina^  and  navigation  under  an  Act 
passed  in  the  7th  year  of  tne  redgn  of  Geo.  8,  intituled  "  An  Act  for  the  more 
effectual  Draining  of  the  Lands  lying  inthe  Level  of  Ancholme,  in  the  county  (^ 
Lincoln,  and  making  the  river  Ancholme  navigable  from  the  river  Humber,  at 
or  near  a  place  called  Ferraby  Sluice,  in  the  county  of  Lincoln,  to  the  town  of 
<Tlamford  Briggs,  and  for  continuing  the  said  Navigation  up  or  near  to  the 
said  river,  from  thence  to  Bishopbriggs,  in  the  said  county  of  Lincoln.*"    In 


October,  1844,  Luke  Bland,  the  defendant,  being  possessed  of  the  said  two 
securities,  a  negotiation  for  the  sale  of  them  was  entered  into  between  the  respec- 
tive solicitors  of  the  plaintiff  and  defendant.  On  the  30th  of  October  and  the 
2nd  of  November,  letters  were  sent  respectively  proposing  and  accepting  the 
terms  of  sale.  On  the  11th  of  November,  the  solicitor  for  the  vendor  sent  an 
abstract  of  title  to  the  purchaser'^s  solicitor;  and  by  that  abstract  it  appeared 
that  the  original  mortgages  of  the  said  taxes  and  tolls  were,  by  indentures 
dated  respectively  the  6tn  of  April,  1793,  made  by  the  commissioners  under 
the  Act,  to  Sir  John  Webb,  his  executors,  administrators,  and  assigns,  for 
terms  of  ninety-nine  years,  with  provisoes  for  cesser  of  the  terms,  respectively, 
on  payment  of  the  two  sums  of  500/.  to  Sir  John  Webb,  his  executors,  admi- 
nistrators, and  assigns,  with  interest  at  5/.  per  cent,,  on  the  6th  of  October  then 
next;  that,  by  indentures  dated  respectively  the  15th  of  March,  1794,  and 
indorsed  on  the  first-mentioned  indentures.  Sir  John  Webb  assigned  the  secu- 
rities to  Thomas  Goulton,  his  executors,  administrators,  and  assigns ;  that 
Thomas  Goulton,  by  his  will,  dated  the  Snd  of  December,  1811,  gave  the 
residue  of  his  personal  estate,  including  therein  the  said  two  sums  of  500/.,  as 
follows :  one-third  part  thereof  unto  his  cousin  Richard  Goulton,  one  other  third 

(a)  Rqportcd  bj  G.  S.  Allnutt,  Esq.,  Barrister-ai-law. 
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lart  thereof  unto  his  cousin  James  Groulton,  and  the  remaining  third  part 
hereof  unto  William  Hesledon  and  George  Nelson,  upon  certain  trusts  therein 
(lentioned;  and  appointed  the  said  Richard  Goulton  and  James  Goulton 
xecutors  of  his  will ;  that,  upon  the  death  of  Thomas  Goulton,  his  said  execu- 
ors,  in  the  month  of  August,  1812,  duly  proved  the  said  will  in  the  Preroga- 
ive  Court  of  Canterbury ;  that  Richard  Goulton  survived  his  co-executor,  the 
aid  James  Goulton,  and  by  his  will,  dated  the  7th  of  July,  18S1,  gave  all  the 
esidue  of  Iiis  personal  estate  and  effects  unto  his  two  sons,  Thomas  Goulton 
md  William  Goulton,  in  equal  shares,  and  appointed  them  executors  of  his 
rill;  that  the  said  Thomas  Goulton  and  William  Goulton,  on  the  3rd  of 
'^anuary,  1832,  proved  the  said  will  of  their  father,  in  the  Consistory  Court  of 
he  Bishop  of  Lincoln  ;  and  that,  by  an  indenture  dated  the  ist  of  February, 
«40,  the  siid  l^Horafe  ftiuiti)n  aAA^I/^lliab  ftdulton, 'as /eibduttorfe'of  Richard 
jroulton,  assigned  the  said  securities  to  Luke  Bland,  his  executors,  adminis- 
rators,  and  assigns.  '  '  '     '      "    '  • 

The  objection  to  the  title  now  arguad  was,  as  to  th^  representation  to  Richard 
jroulton,  liis  will  having  beeii  proved  in  tne  Diocesan  Court  of  Lincoln,  and 
lotin  the  Prew^tive GoUrt.    ^      >        ^  -    \  . 

Sumnston  send  Ehn^dmfi  tor  tbe^  pldniiff,  contended  that  the  chain  of  repre* 
ientation  was  not  cdrti][)lpte,;  ^ri  conseqtietice  6f  ^HiomaB  Goulton  and  William 
Boulton  not  havirig  pi^qvefli^tl^^ir  iath^^  jp.  the  Prerc^ajSvfe'  CbuVt.     In 

Fmler  v.  i7io^n?r  (5  Ru88.S9)9  ^^  Jotin  Xeach  held,  tlUt  when  a  testator^s 
Willis  proved  in  th6  Pi*ero|^tiVe'Oonyt  of  Canterbury,  tod  flw  exeiiu- 

tor*s  will  is  prbved'tn  a  iMocesati  Codrt,  th^  ie^tecd^bjp  oftfte  i^Xiebm^  id  the 
representative  of  the  original  testator,  and  that  it  is  nbt'ri^ssary  that  the 
*(ic/nd  will  i^hoiild  be  jti^G^'in  th«'PiWog^tive> Courts  but' that  deeisitM  bad 
i*tibeeti  fjllcrr^ecl,'  forih'  ifBtne^dn'-c.'iJiiamteT^i6  Sm.  668)v'the  ViceChai- 
rel(or  of  Englartd  Appettr^d^  lo  dc^bt  iti-  cort«ec*fie«»  5 ;  and  -  in  Twyford  v.  Trait 
[TSim.  92),  Hife^Hbnotir' hJ^li'that,  whefe  A.  4ied  iii  India^  andB*,  one  of  has 
ftetutors,  proved' Ms  witt  in '  liidia^  and  iliedl,  leavihg  Ci  his  executor,  who 
proved  his  will  iH  Etigl*nd,  <J.  wa^tiot 'tWp^naliTepteaentative  of  A.  The 
plaitftiff,  hdwevet-^  in  the^Tpresetit  ca«H  «was  willitig  lo  complete  >  his  'purchase  if 
the  defendant'  wt^uld  {Mi^iir/pi^obate > bf  Jtichafd  Goudton^s  will  iiii  the  Prero- 
^ve  Court.     '•■     '"  '  "'  ''"'*-''   ■"''  n.   ^-v^'^'h'"^"'*^  "t  •,>[!>. |-    ■'.-•'!    .-.  '■     ■< 

Russell  and  J^dnj^()f»*,for  th&'delH^  dnd:  iilsisted  tipen 

thesufficfencyof  thetttle."  '"">  *-'•''  ■''"(}  10  -Ai;^  jt\]  n:^  Mf/rtr.;?'.'    ■      -,  •  •'■ 

Tf^  Vick-CHANCBJliort  ^dthat  he^iion^deiied^tlie'qui^s^ioA  raised  too  ideubt- 

MfwtheCourt  to4bi^e  the  title 'ijpot)  the  i)fnirchaMT,«jdi4heperore/'he  should 

niakethe'fbllowitig decree:-^-    »='■  /wd-.r ...,/  't,,  -hi  [  -.  fit  ..'^       .:...•     ... 

The  pMnHff  admitm^  that  thJ^'^li^nlff  lohieHum  io^  the' title  is,  that  the 

will  of  Thomas  GouUofi  hits  not ^bebn  fmmed  in  the.  Prerogative 

Court  of  the  Jrehbishntp  of  Cariterbuhf,  Md  that  administration 

de  bonis  nort  has  not  been  Ranted  bt/  tHe  Prirogative  Court,  and  the 

plaintiff"  declining  to  accept  the  title,  and  the  defendant  declining  to 

prove  the  wilU  dismiss  the  bill,  hut  without  costs,  and  without  pre-- 

judice  to  an  action. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

June  12  and  July  10,  1846. 
Russell  v.  Clowes,  (a) 

UhfUtpoied.qf  reitdui-^M^^cuiort^ , 

A  iestairis  gave  to  4,^  £.,  C.,  and  p.  certain  l€a8eboldij^p.er)fyh  ^HH^  ^''^^  '^  «f(^.«M  4V%^ 
proceeds  to  a  particular  pHrpoee ;  she  oave  the  residue  of  h^  jaiersonal  estate  to  tkeliam^if:iff^ 
tqion  trust  f&rceftMh  chatituote purposes,  and  appoif^tjlS^'A,,  B\,  Clitfnd  p.  ieir  sjceetUorsiU 
wbom  sAe  gate  l# JnOtt^  ^Uusfuia  legacies*  HUpf^dkSs'i^^tie  iiaseh»l0  pTf^^Mfy  pm^mm 
t^n8i^fici^t/or.t^itlts;pQ9a  /t  s^h  it  vf^4i^h9\apf{fedi^tndM9^^*0iMrv^ iemfimrvived iyw 
Jferstm  of  kiniohi^^^t  was  h^  thaf,  tfifl  esepf^^oif^^ 

'    ieri^ciallj/ httitteutb  the  surplus.  •     ' 


s 


ARAH  RACfiAEL  llTFORDi'th^  t^rtkriiln  tiritf'6fattyej/lj^  KStf'iWlr 
,  .  dated  the  19th' 4Df<October,  1839-,  fatiiimg^toitlH^^  thldgft)'beqtea^^ 
five  trustee? eerttfin leasetK^ld property^ Vifm  trm%i6 ^Il'to^'^^yt Uieproduob 
for  aspeoiiic purpose ;  and ^ve to tbestffitie  tt^st^es'tht^i^du^dl her'piersol^l 
estate,  upoii  trust -for  certaHi  charitable  pur|[9d8^^  mA  appointed  ft»ti»  tif  ihe 
trustees  her  exeoutoi^s,  having  ib  la  fcNrmerpaort  of  Ifel-  will  gi\ieti  im^ttal  legibies 
to  the  executors.   The  material  parts  of  ihe  will  virt  embraied  in  the  ju4^seii(| 

hem  hete.  The  testsaf  rix  died  on  the  17th  dtJiAff 


and  it  is  unnecessary  to  repeat-  them  1 

1843,  leaving  no  next  of  kin;  The  produce  of  the  leasehold  pro^>etty  provti 
more  than  sufficient  for.  the  purposes  to  which  it  was  to  be  applied,'  lan^  tte 
question  in  discussion  in  the  cause  was  as  to  the  respective  rights  of  the  Ctxnvb 
and  the  executors  to  tlie  beneficiiJ  interest  in  the  surplus. 

Spenoe  and  Chandlesa,  for  the  plaintiiF,  contended  that,  pritnd  faciei  the 
executors  were  entitled  to  the  surplus.  An  execatCH^  witt  take  beneficially  unks 
there  is  a  strong  and  evident  presumption  that  he  shall  not  so  take.  {Pi^aH  v. 
Sladden,  14  Ves.  19S;  Simthouae  v.  Bate;  2  Vest  &  Bea.  396.)  The  legades 
given  to  the  executors  are  given  to  them  by  name,  And  not  as  executors,  and 
those  legacies  are  unequal  in  amount.  ... 

Russell  and  Speedy  ftnr  defendants  in  the  same  interest.— The  gift  of  unetftml 
legacies  does  not  operate  against  the  executors  and  ii>  favour  of  the  neitt  of  kIii^ 
as  in  ^his  case  of  the  Crown.    {WilHamsv.  Jenes^'lO  Ves.  77.)  '' 

Twiss  and  VTray^  for  the  Crdwn. — There  beinj^  no  next  of  kin,  the  execittcfs 
in  this  case  do  not  take  beneficially,  but  as  trustees  for  the  Cvown,  for'  here  Aey 
have  legacies  given  to  them ;  and  the  case  much  resemfaies  that  of  Middlei^y- 
Spieer  (1  Bro.  Ch.  Ca.  201),  where  the  cliaim  of  the  Crown  was  allowed.  If  the 
executors  are  to  take  beneficially,  what  exeeutors*-^as  some  of  them  are  trustees 
and  others  not  ?  The  legacies  given  to  the  executors  are  unequal ;  in  what  pro- 
portion, then,  are  the  executors  to  take?  Where  a  trust  is  expressed,  the 
oeneficial  interest  is  excluded.  {Oldham  v.  Carlton^  9>  Cox,  399.)  Tne  preamble 
of  the  11  Geo.  4  &  1  Wm.  4,  c.  40,  by  which  statute  executors  wer^  made 
trustees  of  the  residue  for  the  next  of  kin,  evinces  a  strong  intention  on  the  part 
of  the  legislature  to  defeat  the  claims  of  executors  to  a  beneficial  interest  in  tneir 
testators'  property. 

SpencCy  in  reply. 

Lee  (amicus  cur  ice)  mentioned  the  case  of  Paice  v.  The  Archbishop  ofCanr 
^erftwry  (14  Ves.  364). 

(a)  Reported  by  G.  S.  Allndtt,  Esq.,  Banitter-at-law. 
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July  10. 

The  Vice-Chancbllor.— In  the  will  of  Sarah  Rachael  Titford,  the 
estatrix  in  this  cause,  there  is,  among  other  dispositions,  the  following: — **  And 
;  give  and  bequeath  all  and  every  leasehold  messuages,  or  tenements  and  pre- 
nises,  whatsoever  and  wheresoever,  and  whether  in  possession,  reversion, 
remander,  or  expectancy,  or  otherwise  howsoever,  whereoi  I  may,  or  shall,  or 
may  be  possessed,  interested  in,  or  entitled  to,  at  my  decease,  or  whereof  I  have, 
or  may  nave,  power  to  dispose,  with  their  respective  appurtenances,  unto  the 
said  Joseph  Clowes,  James  Gibfion,  James  Smith,  and  Josiah  John  Luntlej, 
the  younger,  their  executors,  administrators,  and  assigns,  for  all  my  term  or 
tenns  of  years,  estate,  or  interest  therein,  or  whereof  I  have,  or  may  have,  power 
to  dispose,  and  subject  as  I  hold  the  same,  neverthdiess,  upon  the  trusts,  and  to 
and  for  the  ends,  intents,  and  purposes  hereinafter  mentioned ;  that  is  to  say, 
qpon  trust  to  sell  and  dispose  of  tne  same,  together  or  separately,  by  public 
auction  or  private  contract,  as  my  said  trustees,  or  the  trustees  or  trustee  of  this 
vsj  will,  for  the  time  being,  shall  deem  best ;  and  with  and  out  of  the  produce 
or  such  sale  or  sales,  to  pay  all  expenses  thereof  and  attendant  thereon;  and  thep, 
in  trust,  to  pay  and  apply  the  residue  thereof  in  or  towards  the  payment  of  my 
just  debts,  and  testamentary  and  funeral  expenses,  and  of  the  legacies  herein- 
Wore  given  by  me  to  individuals  for  their  own  benefit,  so  far  aa  the  same  will 
extend ;  and  I  do  declare  that  the  receipt  and  receipts  oi  my  said  trustees  or 
trustee,  or  of  the  trustees  or  trustee  of  this  my  will,  for  the  time  being,  shall  be 
a  good  and  sufficient  discharge,  and  good  and  sufficient  discharges,  for  the 
purchase-moneys,  or  any  part  thereof,  to  the  purchaser  or  purchasers  of  my 
ttid  leasehold  premises,  or  any  part  thereof^  ana  such  purchaser  and  purchasers 
shall  not  be  bound  to  see  to  the  application,  or  be  answerable  for  the  misappli- 
catioQ  or  non-application  thereof.'^  The  leasehold  property  thus  bequeathed 
is  proved  to  be  more  than  sufficient  for  the  payment  of  the  debts  and  teata- 
fl^tary  and  funeral  expenses  and  legacies,  which,  in  the  words  I  have  read,  she 
&ectea  to  be  paid  out  of  it.  The  question  in  this  suit  is  as  to  the  title,  the 
heneficial  title,  to  the  clear  surplus  of  it.  The  claimants  are  the  executors  of  the 
testatrix  on  the  one  hand,  ana  the  Crown  on  the  other,  the  testatrix  not  having 
been  survived  by  any  person  of  kin  to  her.  Immediately  after  the  clause  I  have 
read,  the  will  proceeds  thus: — *^  And  as  to  all  my  moneys,  stocks  and  funds 
iu  the  Bank  of  England,  and  all  my  ready  moneys,  and  securities  for  money, 
arrears  of  rent  and  of  dividends,  and  all  and  singular  other  my  personal  estate 
and  effects,  whatsoever  and  wheresoever,  and  of  what  nature,  kind,  or  quality 
soever  the  same  may  be,  whereof  I  am,  and  shall,  or  may  be  possessed  or 
entitled  to  at  my  decease,  and  not  hereinbefore  by  me  disposed  of,  and  not  oon- 
asting  of  lands,  tenements,  or  hereditaments,  or  the  produce  thereof,*"  she  gives 
to  the  trustees  for  certain  charitable  purposes,  which  the  will  describes,  and  for 
the  management  and  regulation  of  which  charities  she  gives  particular  direc- 
tions, ana  after  which  she  proceeds  and  concludes  thus : — "  And  my  will  further 
is,  and  I  do  hereby  expressly  declare  and  direct,  that  the  several  trustees  and 
executors  appointed  in  and  by  this  my  will,  and  the  several  trustees  to  be 
appointed  by  virtue  of  the  powers  and  authorities  herein  contained,  and  each 
^  every  of  them  respectively,  and  the  heirs,  executors,  and  administrators  of 

^bem,ana  each  and  every  of  them,  respectively,  shall  be  charged  and  chargeable 
<>Qly  with  and  for  so  much  interest,  dividends,  and  annual  proceeds,  rents, 
ptcmts,  money,  and  effects,  as  they,  and  each  and  every  of  them,  respectively 
^  individually,  shall  actually  receive,  possess,  or  acquire,  by  virtue  of  or 
binder  this  my  will,  or  any  of  the  trusts  thereof;   and  that  any  oue  or  more  of 
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them  shall  not  be  answerable  or  accountable  for  the  other  or  others  of  them,  nor 
for  the  heirs,  executors,  or  administrators'  acts,  receipts,  neglects,  or  defaults  of 
the  others  or  other  of  them  (the  joining  in  receipts,  or  doing  any  other  act  for 
confonnity,  notwithstanding),  but  each  of  them  only  for  his  own  acts,  receipts, 
neglects,  and  defaults,  and  not  further  or  otherwise,  nor  shall  they,  or  any  of  them, 
be  answerable  or  accountable  for  any  banker,  broker,  agent,  receiver,  clerk,  secre- 
tary, or  other  person  or  persons,  who  shall  be  employed  to  act  under  this  my  will, 
or  in  any  of  the  trusts  or  provisions  thereof,  or  in  whose  hands  any  of  the  trust 
moneys  shall  or  may  be  deposited  or  lodged  for  safe  custody,  nor  for  the  falling 
in  price  or  value  of  the  trust  stocks,  property,  or  effects,  nor  for  any  other 
misfortune,  loss,  or  damage  whatsoever,  which  shall  or  may  happen  or  come  to 
all  or  any  of  the  trdst  estates,  stocks,  funds^- annuities,  dna'prefmslj^'  or  in  the 
eitiecution  of  any  of  th^  aforeisaid'trd^s,  oi*  in  "rektion  thereto,'  Mc^riifid  unless 
the  same  shall  hiippenby  or'thrbuihthrfi^  A\ih=1ifi*fiH  heglertbfdeftult  Y^tfMd- 
tivelyr  andirt  every  such  <Al^eiichpersOtl'*bIl,  ^gly  feittd  alone^'be^iibfeii^tife 
and  accountable  for  his  own  wilfliFnefel^tWdrfairftj  *rtd  htft  ftfrthek*  6f  Mbe^ 
^ke ;  and  also  that  th^  aiid  «feVtral'  trust?efefS!  ^hd  '^li^H^U^lrsi  »and  eath  ted^^ttfy 
of  th^m  respectively^  and  th'eil-  dtiA  *etoch^*wd''evt^iyidf  thi^hdrdi'exefctttW*, 
and  adtninistratbrs,  shall  and  Vnfty;  by  and  <iut  6f  tHe  mbt^ykiwt^teh^sbaH  c»ttle 
to  thdr  Respective  hands,  under  fcr  by  VlrtUe'of  thife  vny  WiW,-  ofahy  '6t  th^  ^rtftte 
thereof,  retaiii  to'aiid  reimbuW^'  forhirfrstilf  ahd  theftWelves  i*eiipeit*vfely,' aatd 
allow  to  his  and  their  co-truSte^Ahdco*ti-ust4^,'ia Ad  co-exe*6torahd*6«3C€ttiftbh, 
all  loss,  costs,  charges,  daniigeyf^'and^M^pdfifses^j^tt^d  ffew<to  cbiirtSelairid  «bli{:fi(Ors 
for  advite  or  otherwise,  whidi  h^,'tHey,  of  ttttyof  ihtei  ii^fi|)^titelyi  Attir^jrwiy 
suffer,  sustain,  ekpehd,  di^urs^,'be  at*  or  Ikpnt'vkMi  bt^  which  shdllbtna!^ 
be  to  him,  them,  or  any  of  thert,  occarf^ned' to^  Won  aeeoiint,oi^'by  itftttoti'or 
means  of  this  my  will,  or  any  of  the  tru^b  di>«pl)Wfers  thewof,  oi:  othenfc'lse^hcil^- 
erver  relating  thereto.  And' I' do  hereby  homStiat^, 'CbHfititute;  and  Appoint 
the  said  Josiah  Russell,  Jd^eph  Ctow^s,  'J^ed<-GKM<Myj  Jdmes  Sihitll;')imi 
Josiah  John  Luntley,  the  younger,  lexedtitorti'bf'thftttiywilU'  and  Vd&ki^pAj 
revoke,  annul,  aitd  tnake  vdd,'falir*rt*iner;aAd''otht*  Wills,' t^ 
mentary  dispositions  made  by  ttie^fand'do'decIan^-tMs'Ofaly  tobe  i«y  iWtwlll 
and  testament."  •  =  •■  '•"    ■  ^  ■   '\(\  .   ,■   r,.-.       » 

The  precedfng  parts  of  thb  wilt  do  ikrf  flpp^t-'to^^ntain'  any  bther  matt^ 
Worthy  of  noticfe  for  the  preset  ptirpose;  than'  thdt  thfe  tfestatrix!,  atnoM  other 
legacies,  gives  to  Cl<>wes,  Gibdon,-' Smith',  Ltjntley,*  jilHibr',  titid  Russdl,  V^^pec- 
tively,  by  name,  unequal  legacies,  in  this  piiisilg^^6fthe'<;bnitnendement  of  tfce 
will :— «  I  give  and  bequeath  the  fbllowirtg'Ieg&ciei'j  nfettWy,  to  Joseph*  doww, 
of  Penton  Row,  Walworth,  "afbresaid^  Esquire';  Jdmes^Gliiton,  of'OMStrtfet 
Road,  in  the  parish  of  St.  Luke^si'ih  th^  courtty^bf  Mlddlebex,  yarn-UKercbaM; 
James  Smith,  of  No.  62,  BatWcani  in  the  rfty<)f  IiJ6ridbn,bfa2ier ;  Jofiiilh'Jt)lin 
Luntley,  the  younger,  of  Shbredttcb,'Ttl  thfe  biitf  cdtlhty  of  Middlesex,  utider- 
fctker;  Josiah  John  Luntley,' the  eld^,' of  ^ the  same  place,  genflenian'{  arid 
Richard  Titford,  of  Worship-street,  Shweditch,  in  the  <^ntjr  of  Middlesex, 
weaver,  100/.  each,  for  their  own  use  resp^lively;  to'e&th  of  the  children  of 
the  said  Richard  Titford  who  shall  be  living  at  my  decease,  10/. ;  to  Mary 
White,  my  servant  (if  living  with  me  at  the  time  of  my  decease),  800i ;  to 
Mrs.  Ann  Clowes,  wife  of  the  said  Joseph  Clowes,  50/. ;  to  Joshua  Russell,  of 
Hart  Street,  Southwark,  in  the  said  county  of  Surrey,  gentleman,  50/. ;  to 
Mrs.  Lydia  Norman,  the  wife  of  Samuel  Norman,  of  the  Commercial  Road, 
Middlesex,  gentleman,  19  guineas — all  for  their  own  use  respectively ;  to 
Highbury  College,  at  Highbury,  in  the  county  of  Middlesex,  for  educating 
young  men  for  the  ministry,  lOO/.,*"  and  so  on ;  and  theji  she  gives  certain  red 
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estates,  and  also  certain  personalty,  to  Clowes,  Gibson,  Smith,  and  Luntley, 
junior,  by  name,  and  to  Clowes,  Gibson,  and  Luntley,  junior,  by  name,  upon 
certain  specified  trusts  of  different  kinds,  including  a  trust  for  the  sale  of  some 
personalty,  but  not  for  the  sale  of  any  real  estate.  It  is  right,  however,  also  to 
state  that,  as  I  believe,  the  testatrix  does  not  in  her  will,  before  the  commence- 
ment of  the  general  indemnity  clause,  and  therefore— except  in  those  passages 
which  I  have  verbatim  read— idoes  not  anywhere  in  the  will  describe  or  mention 
any  person  or  persons  as  her  executors  or  executor,  or  mention  or  allude  to  her 
having  any  executors,  or  her  appointment  of  any,  or  intention  to  appoint  any« 

Joseph  Clowes  died  in  the  testatrix's  lifetime,  and  she  made  two  codicils, 
which  are  thus:  *'*  I  hereby  kidd,  as  a  eodicil  tp  this  my  last  will  and  testament, 
that  I  appcHBt  Bichard-Glowi?s,.(E3q.,  of  Fentop*  Row,  Walworth,  to  be 
one  of  my  execuions  instead  of  .tl^e  latje  •  JcGeph  Clpwes,  Esq.,  his  father, 
bexjueathing.to.  t^  sajii  .Aicbard  Clowes, i£$q.|ith^  sum  of  lOO/^.^and  I  also 
d^ire-  that.  OVIi:<  Jo»Ah  -J^bia  Luntjoy^  th/^ .yawg^v^  one,  pf.  xny.  executors 
appointed  Jn  my  will^be  alfso  iippoint^a  to!vEiiiewbfiteyer  jpifopertyand  effects 
I  may  die ppss^ss^-^^fv^aQd^toi  dispose. p^  the  same.J^ither  Dy  public  auction  or 
private  sale,.tQ|cariry  out  tb^  purposes  of  this  my;  widji.,  Ija  witness  whereof,!, 
the  said  =  Sai^;.]EUich4el  Hkfiprd^rhatv^.  s^t:  my  han^  a^d'seal  to  this,  codicil,  on 
the  21st  day/9£  Sjept^mbery  ix\  the  yciar  of  Qnr,ljOiii*lS4&.'",  *^.  I  do  bereby  add, 
as  a  second  i:6dicil»tO,itty  l)Eis|.iwilliaad>  testamenty.th^ttit  ia  my  wish  and  desire 
that  my  executor,  Mr./J..JiXuntlev,  the  young^ryi  ^uld  bfBip^d  out  of  my 
estate'all  fair  and  reasonable  rcosts,  cnt^r^geBirande^pen^es,,  for  the  valuation  and 
sale  of  my  prDperty.fand  .efiecta,  /and.  \vhateveci  bqejness  may  )a.i:isfi  out  of  the 
execution,;Df 'my,  wQl  wA  codicils.  In  witness , ^^reGf^  I,  the  said  Sarah 
JRacbael  Titfordihav^.  set  my  band  and;  seal  to  thtscpdicil  on  the  ^th  day  of 
September,  in  the  year/Of  our  Lord  J842»'^  .         . 

In-  this  stateof  things,  th^question  in.dispute  has  arisen  :  and  iSrst,  it  has  been 
contended,  on  the  pa;i:tc^  the  Crown,  that  Ih^  word^  ^^'lands,;  tenements,  or  hepe- 
ditaments,"  in  the  passage  whidi,  runs  thus,  f^iM^.^not  .consisting  of  lands, 
tenements,  orhereditameQts^^or.tb^  produce  tlieroqi^^^Q  not  wean  or  comprise  or 
refer  to  theleaeebold  landn^theikasebold  tepemeatsor  the  leasehold  hereditaments. 
I  cannot  accede  to  that  argument,  which,  in  my  opinion,  the  context:  and  the 
plain  construction  o£  the  wjlV  repder  inadmissible,  r  I.  think  that  the  testatrix 
did.  not  .intend,  rif^d*  has  not  expressed;  or  jntHO^t^  an  intt^tion,  to  give  the 
surplus  in  questiop  arising  ftwi  W  leasehold  ptppertyibr  the  charitable  pur- 
poses to  which. she  ha^  deKpte4..t]ie  general  res^u^  pf  fie^.per^oxial  estate:  she 
nas  eith&r,  in  fiict,  given,  therl^neficial  interest  ih:  the. surplus  of  the  leasehold 
psopertyito  her  executors^for  thojr  owq  u^.by  forceof.'theappoiptment  of  them, 
OS  has  not  dispo^,Qfj  imr  prpfessed  to  dispose  of,*  it  at  all.  Do  wa,  then,  find 
upon  the  face  of  her  wiU  Ai|d. codicils,  taken  tog?tberi>an. 'intention  disclosed, 
that  the  surplus' of  the  lea^hold  property  should  :-not  belong  to  the  executors 
for  their  own  use  P-^h-for^soihe: question  must,  I  suppose,  1^  stated,  the  case  not 
being  affected  by  the  statute  mentioned  during  the  argument.  This  question, 
ther^ore,  must  be  considered  in  the  first  instance  without  any  reference  to  the 
appeal  in  Dmosan  v.  Clark^  and  as  if  that  case  had  never  come  under  L(»'d 
£ldon's  notice,  the  rule  of  law  there  applicable  to  such  cases  as  the  present 
being,  as  I  suppose,  that  the  executors  are  entitled  beneficially  to  that  portion, 
if  any,  of  the  clear  personal  estate  as  to  which  the  testamentary  instruments, 
taken  together,  do  not  exhibit  a  contrary  intention.  The  burthen  of  shewing  the 
absence  of  such  a  contrary  intention  is  not,  as  I  suppose,  incumbent  on  the 
executors.  To  that  rule,  if  existing,  the  Court  is  oound,  after  carefully 
reading  the  whole  of  the  testamentary  dispositions,  to  give  efibct,  and,  holding 
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an  even  hand  between  the  parties,  not  to  be  eager  or  broiie,  or  inclined  rather 
to  construe  than  not  to  construe  ,  the  instrument  as  exhibiting  such  an  intoi- 
tion.  Tlie  counsel  for  the  Crown  have  not  suggested  that  such  an  argument 
against  the  executors^  claim  is  furnished  by  the  oodicils,  or  either  of  them ;  and 
taking  the  whole  of  the  testamentary  instruments  together,  and  having  referred 
to  some  of  the  authorities,  among  which  I  have  looked  at  Dawson  ▼.  Clark,  I 
think  that  the  Crown  has  taken  a  correct  view  of  the  codicils  in  this  respect, 
•and  that  they  do  not  bear  against  the  executors  in  this  dispute.  I  think  the 
same  of  the  general  clauses  in  the  will  for  the  indemnity  and  reimbursement  of 
the  trustees  and  executors  ;  the  clause  is  of  a  common  kind,  and  it  is  plain  that, 
under  every  possible  view  of  the  will,  onerous  duties  of  a  financial  nature  might 
have  to  be  discharged,  and  that  some  expense,  or  risk  <^  expense,  by  the  trustees 
^md  executors  respectively,  as  trustees  and  executors  respectively,  might  have  to 
be  incurred.  There  was  an  indemnity  clause  in  Pratt  v.  Sladdefiy  and  it  may  not 
be  immaterial,  on  this  branch  of  the  subject  upon  which  I  am  now  speakings  to 
say  that  some  observations  by  Lord  Eldon  upon  such  a  clause  are  to  oe  fioundin 
18  Yes.  254.  But  it  has  been  contended  for  the  Crown,  that  neither  of  the  four 
persons  who  were  the  legatees  in  trust  of  the  leasehold  property  could,  if  natber 
•of  them  had  been  appointed  her  executor,  have  claimed  any  beneficial  interest  on 
the  surplus  in  question,  and  that,  therefore,  the  executors,  <^  whom  there  were 
four,  cannot,  as  executors,  claim  such  a  beneficial  interest ;  or,  iu  other  words, 
that  the  language  of  the  gift  and  the  provision  respecting  the  leasehold  property 
is  sufficient  to  shew  that  the  executors  were  intended  to  be  excluded  from  aoj 
beneficial  interest  in  the  surplus.  I  do  not,  I  confess,  feel  the  force  of  this 
argument  in'  this  present  instance.  I  agree  that  generally,  if  not  universally, 
in  cases  of  this  kind,  where  one  executor  is  by  construction  excluded  {ran 
claiming  beneficially  as  executor,  his  co-executors  must  be  held  to  be  so  toa 
But  as  the  question  here  is«  whether  any  one  of  the  executors  is  by  construction 
flo  excluded,  and  as  in  considering  that  question  we  must  or  may  look  at  evoy 
part  of  the  testamentary  provisions,  the  position  of  the  other  two  executors,  who 
are  not  trustees,  ought,  for  the  present  purpose,  I  do  not  say  to  \ye  considered  as 
-conclusive,  or  near^  conclusive,  but  not  to  be  disregarded.  I  do  not,  however, 
know  that  the  executors^  case  here  acquires  aid  from  the  remark,  possibly  material, 
that  the  executors,  who  were  legatees  in  trust,  were  not  the  only  executors ;  or, 
from  the  remark,  which  is  perhaps  also  material,  that  the  question  arises  upon 
a  specific  bequest,  assuming  that  the  will  exhibits  an  intention  that  the  four 
legatees  in  trust  should  not,  as  the  express  legatees  of  the  leaseholds,  or  by  the 
mere  fdrce  of  the  express  gift  to  them  of  the  leaseholds,  take  a  benefidal 
interest.  That  is,  I  apprehend,  a  proposition  importantly  different  from  the 
proposition  that  the  will  exhibits  an  intention  that  the  four  executors  should 
not  take  any  beneficial  interest  in  any  part  of  the  produce  of  the  leasdiolds, 
•as  executors.  An  exclusion  from  a  claim  in  one  character  does  not  necessarily 
imply  an  exclusion  from  a  claim  in  every  other.  In  the  present  case,  if  the 
leasehold  estates  had  been,  as  they  are,  excluded  from  the  residuary  gift,  but  had 
also  not  been  bequeathed  at  all,  nor,  except  for  the  purpose  of  exclusion,  men- 
tioned at  all,  the  executors  must,  I  suppose,  have  taken  them  beneficially) 
«ubiect  or  not  subject,  primarily,  to  the  debts,  funeral  and  testamentary  expenses, 
ana  some  of  the  legacies,  and  yet,  among  the  residuary  legatees  in  trust,  excluded 
in  that  character  from  the  leaseholds,  are  the  executors,  an  observation  which 
has  been  brought  to  my  mind,  perhaps  too  frequently,  by  a  remark  made  by 
Sir  William  Grant,  and  Lord  Eldon,  on  the  exceptions  of  the  plaintiff,  in 
Langham  v.  Sanfard.  This  indeed  has  not  been  denied  by  the  counsel  for  the 
Crown,  who  have  not  suggested  that  an  executor  may  not  take  beneficially^  by 
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brce  of  being  appointed  executor  of  a  will,  a  chattel  expressly  excluded  from 
I  residuary  gift  to  a  person  other  than  himself,  and  not  expressly  given  at  all 
K  a  residue.  The  case  of  Dawson  v.  Clarky  considered  as  decided  upon  the 
pound  on  which  Sir  Wm.  Grant  decided,  was  certainly,  I  consider,  one  less 
strongly  in  the  executors^  favour  than  the  present.  His  language,  however^ 
m  p.  416  of  the  report  in  Mr.  Vesey^s  15th  vol.,  seems  so  apposite  in  thia 
instance,  that  I  will  venture  to  read  it.  After  referring  to  Robinson  v.  Taylor, 
he  says : — **  The  executors  were  held  trustees  for  the  next  of  kin.  Certainly 
they  were  so  held  in  that  case,  as  appears  by  the  Kegister'^s  book,  though  not 
in  the  report ;  but  the  words  in  that  case  were,  *  to  my  executors  hereinafter 
named  ;''  so  it  was  in  the  character  of  executors  that  they  took  the  property  in 
rust.  They  had  it  in  no  other ;  and  in  the  same  character  in  wtiicii  it  was 
[iven  to  them,  the'ti'usjs  were,  imposed  upon  them.  In  that  character  they 
ould  not,  therefore,  cl^inifiieneflcially.  There  yere  other  expressions  indi*. 
ating  that  the  testator  cbhsid^erdd  then^  a$  oeaii^hg  tlirpughout  the  character 
f  trustees ;  but  liere  'the'devige  is  to  the  twoexecutors  by  their. pames^  witbpiit 
ny  reference  whats6feVer'<o 'tfeeir  diaracter  of  executors,  with  which  at  that  time 
bey  were  not  cldtliedi  ^bere' is  no  connection  between  the  appointment  at 
xecutors  and  this  tr list,  in  the  first  part  of  the  will ;  nor  are  there  any  words 
Dcompanying  their  appointment,  or  subsequent  to  it,  which  imply  that  the 
istator  considered  them  as  subject  in  that  character  to  any  other  trust  than  .the 
iw  imposed  upcm  them,  or  as  having  any  other  interest  than  that  which  the 
iw  gives  til  em.  They  are,  therefore,  entitled  to  the  residue  for  their  own 
cnefit."  Tlie  accuratie  and  eihinent  person,  whose  language  this  is,  did  not  of 
ourse  use  it  without  being  fully  aware  that  every  portion  of  the  will  before 
lim  became  together  one  and  the  same  instrument,  and  if  not  otherwise  aifected, 
5  evidence  of  the  testator'^s  intention,  as  far  as  it  could  be  expressed  in  his  life- 
ime.  Wilsoji  v.  IJarris  was  considered  by  Sir  John  Leach,  who  decided  it, 
B  not  to  be  governed  by  Dawson  v.  Clarky  and  does  not,  I  think,  govern  the 
jresent  case;  nor  does,  as  I  consider,  Oldham  v.  Cartwright.  Acceding 
mtirely  to  the  reasoning  and  observations  of  Sir  Wm.  Grant  in  Pratt  v. 
Sladden^  I  may  say  that  I  consider  this  testatrix  as  not  having  expressed  or 
indicated  an  intention  that  her  executors,  or  any  of  them,  should  not  take  for. 
their  own  use  the  surplus  in  contention ;  a  conclusion  which  I  think  not  at 
rariance  with  the  authorities.  The  last  remark,  however,  as  well  as  all  else  I 
wve  said,  i<5,  I  repeat,  to  be  taken  as  subject  to  the  consideration  that  arises 
horn  Lord  Eldon's  observations  upon  the  appeal  in  Dawson  v.  Clark :  while 
lie  affirms  Sir  Wm.  Grant's  decree  in  that  case,  he  does  so  upon  a  ground 
liferent  from  that  on  which  Sir  Wm.  Grant  had  pronounced  it ;  nor  is  there, 
lam  apprehensive,  a  possibility  of  denying  that,  from  his  lordship'*s  language  in 
iiscussing  the  case,  it  is  to  be  gathered,  to  say  the  least,  that  prol^bly  the 
Icimng  of  his  mind  was  or  would  have  been  against  the  executors  in  a  case 
Rich  as  the  present.  It  is  this  which  has  made  the  question  between  the  parties 
lefore  me  one  of  great  pressure,  almost  of  distress,  to  my  mind.  Certainly,  from 
lie  case  at  the  bar,  as  I  have  said,  the  case  of  Dawson  v.  Clark  appears  to  me  to 
)e  materially  distinguishable,  and  that  in  a  manner,  so  far  as  the  ground  of 
fir  William  Grant^s  judgment  is  concerned,  less  favourable  to  the  claim 
t  the  Crown  than  to  the  claim  of  the  executors  here ;  nor  perhaps  waa 
t  absolutely  necessary  for  Lord  Eldon,  taking  the  ground  he  did,  to  m 
iietber  he  considered  the  ground  taken  by  Sir  Wm.  Grant  sufficient  or  insuffi-- 
tent  Still  the  words  in  the  report  in  the  18th  of  Vesey  are  the  words  of  Lord 
Idon,  and  as  such,  whether  extrarjudicial  or  not  extra-judicial,  whether  strictly, 
id  directly,  or  not  strictly  and  directly,  beoriDg  on  such  a  case  as  the  present^ 
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carry  with  them  a  weight,  which  I  hope  that  I  feel  as  I  ought  to  feel.  But  I 
have  before  me  the  judgment  of  Sir  Wm.  Grant  in  Dawson  v.  Clarke  and  the 

I'udgment  also  in  Southouae  v.  Bate^  of  the  same  learned  judge,  who,  upon  the 
atter  occasion,  more  than  two  years  after  Lord  Eldon  disposed  of  Dawmm  t. 
Clarky  thus  expressed  himself: — "A  distinction  was  attempted  to  be  made 
with  respect  to  the  personal  property  in  favour  of  the  executors,  on  the  ground 
of  my  opinion  in  Dawson  v.  Clark.  I  do  not  know  whether,  upon  the  appeal, 
the  Lord  Chancellor  meant  absolutely  to  overrule  that  opinion  ;  but  from  the 
note  with  which  I  have  been  furnished,  it  is  clear  that  he  did  not  concur  in  it. 
Had  I  been  aware  i 
I  should  have 
think,  that  the  < 

decided  that  they  did  not  take  by  the  Sireck  bequest  *  Btli^vin^  ah  I  (dd  that 
Sir  Wm.  Grant  would  have  considered  the  present  case' as  oAi  slI^^bA  h 
strong  in  the  executors^  favour  as  pawiton  y.  C/drft,  ai)d' entertainifa^'^ 

ItaiioD, 
I'tttidh 

doubt  arising  chiefly  from 

decision  in  this  case  ouj] ' 

case. 


pm  the  same  source,  come  'to^'the  conclusioh'.'tHhti  ihy 
ic^ht  to  be  against  the  Ctown,'  aind  I  s6'.  dispcte  Mthe 
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NORRIS  V.  NoRBis.(a)  .    1-  . 

Will^CoMtruction,  is 

Upon  the  following  bequeit — '*  To  my  beloved  toife  I  give  all  my  inierett  in  my  house  at  Lavender* 
hill,  the  furniture^  booki,  picturet,  icinet,  Sfc.  6fc.*' — it  woe  held  that  the  gift  was  not  cot^edt9 
the  furniture  and  other  articlee  in  the  house  at  LavenderMll  at  the  time  of  the  testator't 
death. 

JAMES  NORRIS,  the  testator  in  this  cause,  by  his  will,  dated  the  14lhof 
February,  1832,  after  making  certain  bequests,  .proceeded  as  follows  :— 
**  To  my  beloved  wife  I  give  all  my  interest  in  my  house  at  Lavender-hill,  the 
furniture,  books,  pictures,  wines,  &c.  &c. ;  ^  and  then  gave  directions  for  the 
conversion  and  investment  of  the  residue  of  his  property.  The  testator  died  on 
the  1st  of  December,  1838,  and  the  will  was  proved  shortly  afterwards.  This 
suit  was  instituted  by  the  widow,  for  the  aaministration  of  the  estate,  and  a 
question  arose  at  the  hearing  as  to  the  right  to  the  testator's  furniture  and 
eiffects  not  in  the  house  at  liavender-hill  at  the  time  of  his  death. 

Swanston  and  J.  Bailey^  for  the  plaintiff,  contended  that  the  gift  extended 
to  all  the  testator's  furniture  and  effects,  wheresoever  situate,  and  that  the  terms 
of  the  bequest  did  not  necessarily  confine  the  gift  to  the  furniture,  &c.  in  the 
house  at  Lavender-hill.  The  present  case  differed  from  that  of  Colleton  v. 
Garth  (6  Sim.  19)9  where  a  testator  had  given  the  lease  of  his  house  in  Ba|ce^ 
street,  and  the  household  furniture,  plate,  pictures,  and  certain  other  articks 
therein,  and  he  afterwards,  upon  the  expiration  of  the  lease  of  th6  house  i& 
(a)  Rflpotteiby  G.S.  Allkutt,  Siq.,  BnriftiBr«at4feir. 
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r-8ti«et,  took  another  house,  and  removed  his  furniture  to  it :  there  the 
t  held  that  the  bequest  had  totally  failed  by  the  change  of  circumstances, 
case  of  Land  v.  JDevaynes  (4  Bro.  Ch.  Cas.  537)  more  nearly  resembled 
resent,  and  was  applicable  here.  In  that  case  a  testator  gave  all  his  plate 
inen  in  his  house  in  S.  (with  the  lease)  to  his  wife  ;  he  had  but  one  set  of 

and  linen,  which  was  usually  removed  with  the  family  from  house  to 
^  The  plate  happened  to  be  at  B.,  the  country-house,  at  the  time  of  the 
or"'s  death,  but  they  were  held  to  pass  to  the  wife. 

it  and  Glasse^  for  the  executors,  submitted  that  the  terms  of  the  bequest 
confined  to  the  articles  which  might  be  in  the  house,  the  testator'*s  interest 
lich  was  given  to  the  wife. 
Idfinchy  for  the  infant  defendants. 

le  Vic£-Chanc£Llos.: — My  impression  is,  that  it  would  be  giving  too 
I  an  effect  to  the  position  of  the  words,  and  to  the  use  of  the  definite  article, 
Id  that  the  words  are  local.  I  think  that  there  is  enough  to  create  conjec- 
md  suspicion  that  the.  testator  meant  to  confine  the  gift  of  the  furniture 
I  articles  in  the  bouse  ;  but  I  think  there  is  no  more  than  that.  My  im- 
on  is,  that  it  is  a  general  gift ;  but  if  that  impresssipn  should  be  removed, 
.  mention  the  case  ag^n. 

ly  21. — The  Vice-Cha^'cellor  gave  to  the  parties  a  written  judgment, 
ich  tlie  following  is  a  copy : — ^^  I  have  reconsidered  the  will  in  this  case, 
lave  not  chang^  the  opinion  which  I  had  at  the  close  of  the  argument. 
3  may  be  room  to  suspect  or  conjecture  that,  in  using  the  expression  ^  the 
:ure,  books,  pictures,  wines,  &c.  &c,'  the  testator  had  in  his  mind  only 
effects  within  the  description  as  were  then,  or  as,  at  his  death,  might  be  in 
welling-house  then  occupied  by  him ;  especially  when  their  place  in  the 
is  observed.  But  the  expressions  themselves  have  not  necessarily  so 
3ted  a  meaning — have  not  necessarily  any  local  reference.  It  would,  I 
,  be  giving  too  much  weight  to  the  use  of  the  definite  article,  and  the  par- 
r  position  of  the  phrase,  so  to  confine  the  construction.     The  language 

I  conceive,  be  taken  to  have  been  used  generally,  not  with  regard  to 
•articular  place,  nor  with  regard  only  to  such  *  furniture,  books,  pictures, 
,  S:c.  kcy  as  he  had  when  he  made  his  will.*" 
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Stone  v.  Harrison,  (a) 

Will—  Cofutruciion — Intermediate  interett — Residue, 
tor  gate  to  A,  B,,  a  married  woman,  an  annual  mm  of  200/.  for  her  life,  for  her  eepar^te 
and  after  her  deeeate,  he  gave  the  turn  q/*  6,666/.  13#.  4d.  Three  per  Cent.  Consolidated  Bank 
titles,  to  be  divided  equally  among  such  qfher  children  as  should  attain  the  age  qf  21  S[^'- 
.  survived  the  testator,  and  died,  leaving  six  children.  Jive  only  qf  whom  had  than  attained  21  -. 
tld,  that  the  dividends  on  the  sixth  part  qf  the  said  BanJt  Annuities,  becoming  due  betweem 
eath  of  A.  B.  and  the  minor's  attaining  21,  did  not  go  to  the  testator's  residuary  Ugatee. 

JORGE  HARRISON,  late  of  the  Heralds'  College  London,  Esquire,  by 
his  will,  which  was  in  the  form  of  instructions  for  a  will,  dated  the  8th  of 
.  1821,  desired  to  give  to  his  sister,  Mary  Page,  widow,  an  annual  sum  of 
(a)  Reported  by  O.  8.  Allnvtt,  Eiq.,  Bairiifeer«at-law. 
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900Z.  during  her  natural  life ;  and  after  her  decease,  he  desired  that  the  \ 
annual  sum  oe  continued  to  her  two  sons,  Daniel  Charles  Rogers  (who  had  fir 
several  years  assumed  the  name  of  Valentine  Lott^,  and  Willian  Henry  Harrison 
Page,  (hiring  their  joint  natural  lives,  to  be  equally  divided  between  mem;  and 
after  the  decease  of  either  of  them,  then  the  survivor  to  receive  the  whole  annual 
sum  of  SOOZ.  during  the  remainder  of  his  natural  life ;  he  also  desired  to  givett> 
the  said  Daniel  Charles  Rogers  an  annual  sum  of  900L  during  the  term  of  his 
natural  life ;  and  after  his  decease,  the  same  annual  sum  of  800^  to  beoantinued 
to  his  wife  during  the  term  of  her  natural  life,  for  her  sole  and  sepairate  use  and 
benefit;  and  after  the  decease  of  bothoftheihy  ^e  desilcdthaft  tbe'sumrf 
6,666/.  13s.  4d.  Three  per  Cent  Odtisdlidated  BaoAfk  Anriuitiej  be  Muisferved 
equally  among  such  of  -dieir  children  as'  sbMld  attain <tfj^ iL^'df  Slvetf^ 
which  sunl  of  6,6662. 13^.  4d.  would  prodiiioe'afi'Mmiat  fifairi  bf  SOOZ. ' '  He  Ub 
d^red  to  give  tbbis^reatniece^  Mrs.  Stone,!- wife^^  Mi-.  Ri^bMStikK^'df' 
High  Street,  Marylebone,  an  annual  sum  of  200/.  during:  her  life,  lorltef 
separate  use,  and  after  her  decease,  I^e,gav^the  sum  of  6,666/.  ISs.  4d.  Three 
per  Cent.  Consolidated  Bank  Annuities  to  Ix  divided  equally  among  such  of  ber 
children  as  should  attttiA*  thfe'  age  'of  9fi'  yeart. '-  The  t<!stAtoi*  kpipoihted  his 
nephew,  Samuel  Harrison,  and  the  said  Daniel  Charies' Bb^fs  alnd  Rolieft 
Stone,  his  executors.     At  khe  end  of  the' doicntthent  the  te^s&iot '*^^ 
desire  "  that  these  instructions 'mighttie''formed'intrfk  will;  and  tlritil  then,  dat 
they  should  be  considered  asliislast  will  and  tisrtament.*    The  testator  \iifed 
on  the  16th  of  April,  1821,  andth^  instnictions  were  idrtiitted  to  probate  on 
the  27th  of  the  same  mortth,  by  the  TPrerogath'^e  Court  of  Ciftitettfury.     WHj' 
Elizabeth  Stone,  the  testator's  great  niece,  died  on  the  7th  of  Miiy,  1845,  leaving 
six  children  her  surviving,  and  having  had  no  other 'child  whd  lived  to  attufi' 
the  age  of  21  years.     At  the  death  of  Mrs;  Stone,  aH  hef  dhildi^nr  ^ceptine 
one,  Georriana  Stone,  one  of  the  plafntiffs,  had*  attained  2t;  antt  fivii  ^ixt?, 
parts  of  the  amount  of  stock  which  had  been  treated  bv  the  ^xefcn tori  for  tSfe' 
purpose  of  answering  this  bequest  were  s6ld  out,  anfd  the  prodiitje  paid  to  tlie ' 
five  children  who  had  attained  their  majority.     The^  question  now  -in  disfyoti?' 
was  as  to  the  interest  upon  the  remaining  sixth'  part,  until  Georgiatia  Stbiri|' 


became  of  age.  With  re^rd  to  this  questioli,  thfe  bill  prayed  '*  that  it  midtt' 
be  decreed  that  the  remaming  one-sixth  of  the  said  July  dividend,  andtne^ 
dividend  which  became  due  in  January,  1846,  and  all  fatare  dividends  whiA 


should,  during  the  minority  of  the  plaintiff,  Georgiana  Stone,  becon^e  due  upMl 
the  said  sum  of  1,077/1 15s.  8d.  Three  per  Cent.  Consolidiated  Baiik  AnnuiUes,. 
would  belong  to  the  said  plaintiff  in  case  she  should  attain  her  age  of  21  years ; 
and  in  case  of  her  death  under  that  age,-  would  belong  to  the  other  plaintiffij 
in  equal  fifth  shares,^'  and  for  investment  and  accumulation. 

Russell  and  Campbell,  fov  the  plaintrflfe,  contended  that  the  gift  was  to  a  dass 
which  eventually  might  be' less  or  more  in  numbfer,  but  wnich  class  must 
eventually  take  the  whole.  At  the  time  of  the  death  of  the  tenant  for  life,  there 
were  several  persons  then  in  being  who  took  vested  interests  in  the  whole  ftmd, 
defeasible  only  as  between  themselves.  The  fund,  therefore,  being  so  disposed  of, 
the  dividends,  during  this  minority,  did  not  fall  into  the  residue. 

Wigram,  for  the  residuary  legatee,  argued  that  the  intermediate  interest  was 
undisposed  of  and  fell  into  the  residue,  and  cited  Wyndham  v.  Wyndluim(a) 

(a)  Wyndham  v.  WyKdham.    1790.— A  testator  nephew,  H.  W.  W.,  if  any ;  if  not,  to  the  defendaat 

ordered  his  trustees,  out  of  certain  funds,  to  pay  to  W.  W.,  and  gave  the  residue  of  his  effects  to  hi» 

his  wife  what  should  be  returned  to  her  of  her  por-  wife.    The  niece  and  nephew  had  neither  of  thsa 

tion ;  and  to  invest  the  residue  in  funds,  to  pay  her  children.   The  intermediate  interest,  from  the  deaflk 

the  interest  for  life ;  then  to  pay  the  interest  to  his  of  the  niece  to  that  of  the  nephew,  was  held  not  U 

niece,  for  life ;  then  to  pay  the  principal  to  her  chil-  follow  the  principal,  but  to  fall  into  the  residue, 
dren,  if  any ;  if  not,  to  the  younger  children  of  his 
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i  Bro.  Ch.  Ca.  58),  Shawe  v.  Cunliffe  (4  Bro.  Ch,  Ca.  144),  (a)  Harris 
.  Lloyd  (Turn.  &Russ.  810).  (6)  In  Leakey.  Robinson  (2  Men  384),  Sir 
Villiam  Grant,  M.  R.,  said,  ^  No  direction  having  been  given  as  to  the  surplus 
Dterest  of  the  two  moieties  of  the  mortgage-money,  it  will  make  part  of  the 
^due ;  for  although  the  interest  of  residue  goes  with  the  capital,  that  of  par- 
icular  legacies  does  not,  even  suppodng  it -be  the  payment,  and  not  the  vesting, 
that  is  postponedy^  &c«  .      .  ,,       . 

Moorey  for  the  executors,  .  • 

The  VicE^KAKCBLLoa  6aid  that  his  iinprMBiaii  was,  that  as  there  were 
^Uldren  who  attained  21,  the  gift  was  to  than,  subject  to  opening  in  favour  of 
JUBe  who  should  afterwfuds  atlaia'SL  The  shcth  part  should  be  brought  into 
swrt,  and  the  dividend^  ao<uuiuiI«led«  with,  liberty  to  apply«^  He  would, 
bpever,  mentioii  tbe  case>  agaia  in  a:  'few  daya^  abould  his  opinion  be 
shfliged. 

The  VicK-Cfi^NCKLLOB  gave  to  the  parties  a  writtea  judgment,  of  wUch 
the  following  is  a  copy  :*— 

I  have  considered  the  will  in  this  case,  and  in  addition  to  the  cases  mentioned 
it  tbe  bar  (Wfndkam  v.  fVyndJuwh  Skmwe  v.  Ctmlig^  Leake  y.  Mobinmm, 
miHarris  v.  Llogd)^  ol  which  I  question  neither,  I  have  looked  at  various  autho- 
rities of  a  different  kind,  the  bearing  of  which  upon  tbe  construction  of  the  will 
i|ipeared  to  me  possible*  Among  them  I  may  mention  Taylor  v.  Johnson 
[i  P.  Wms.  504),  EUiSom  v.  Jirey  (1  Vea.  Ill),  Shepherd  v.  Ingrmm 
(Amb.  450),  MiUs  v.  JVorria  (5  Yes.  385),  fVhitbread  \.  Lord  St  John 
[10  Yes.  152),  Gilbert  v.  Boorman  (11  Yes.  2S8),  Davidson  v.  Dallas  (14  Yes. 
n6),  and  DejgHia  v.  Goldschmidi  (19  Yes.  566).  It  struck  me  that  these,  or 
one  of  them,  might,  as  well  as  others,  which  I  need  not  enumerate,  be  thought 
perliaps  relevant.  On  the  whole,:  I.  remain  of  opinion  that  the  testator^s 
jreat  niece,  the  wife  of  Mr.jRobeFt  Stone,  having  survived  the  testator,  and 
Isnn^  left  at  her  decease  children,  of  whom  some,  though  not  all,  had  attained 
■qon^  in  her  lifetime,  the  residuary  legatee  is  excluded  from  claiming  any 
nrtion  of  tbe  dividends,  subsequent  to.  her  decease^  ^P^  6,666/.  1^  4d. 
rhree  per  Cent.  Consols,  given  "after  her  decease,^  "to be  clivided  equally  among 
nch  her  children  as  shidl  attain  the  age  of  21  years.^  With  any  question,  if 
there  was  a  question,  between  the  child  who  had  not,  and  the  children  who  had, 
tttained  majority  in  tbe  lifetime  of  Mrs.  Stone,  the  residuary  legatee  has  nothing 
lid  had  nothing  to  do.  I  say,  if  there  was  a  question,  because  the  adult 
children  have  consented  that  the  minor  shall,  in  the  event  of  attaining  m^orit^, 
^  considered  as  entitled  to  an  equal  share,  and  this  from  the  death  of  their 
iotber,  for  which  the  decree  is  to  provide.  I  collected  that  there  was 
ot  any  child  of  Mrs.  Stone  that  died  in  her  lifetime,  having  attained 
ajority. 

(a)  Skawe  ▼.  CmBgre.    lOtii  snd  llUi  Deeember,  Lord  Eldon.— Legacy  in  tnut  for  the  ebfldrcn  of  A., 

92.    Lords  Commissioners  Eyre,  Ashurst,  and  to  be  equally  divided  between  them,  with  benefit  of 

Hson. — Where  a  legacy  depends  on  a  contingency,  snnriTorship,  and  a  provision  for  maintenance  oat 

i  fatermodiate  interest,  between  the  death  of  the  of  the  interest,  A.  having  no  children  at  the  death  of 

mt  for  life  and  the  contingency  happenUiir,  ^o^  the  testator  :~Held,  that  after-born  children  wo«kl 

:  feUow  the  principal,  but  falls  into  the  residue.  take,  and  that  the  interest  till  the  birth  of  a  child 

S)  Harris  ▼.  Lloyd.  July  8  and  Angust  1,  1823.  fell  into  the  residne. 
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VICE-CHANCELLOR  KXIGHT  BRUCE'S  COURT. 

July  99  and  SI,  lSi6. 

SsciTH  r.  Baekebt.(o) 

WUl^Omsimeikm-^Wtrdt  **  ay  ferwomai,  mU  Ml  ay  real  rffrm&UmHmJ" 

A  tetiaior  §ctt  etrtmm  fnekold  ettmta  to  trntUa^  »pom  tnuUfir  kit  wife  for  Uff:  €md  qfUr  Aer 
decease,  np^m  tnuU/orA.  B.  for  life ;  mad  wfler  her  ieeene^for  thtfni  itd  oiker  ootu  ^A,  B^ 
m  /as/,  with  rewuimder  to  her  dmmgkiere,  «r  temmaie  m  eomtmmm^  wiik  dnero  remmimitwo  mer;  mdlkn 
ftae  hie  leaeeAold  mmd  eopffkold  ^uptMt^  iwkiek  wmm  of  ike  maimn  of  fereemaH  egiaU)t  o^m 
timilar  trmttf^  yet  m,  metertMem^  that  the  emid  lemhM  mmd  copyhold  eeiflee  eh^mld  mott  m  k 
the  effect  or  ptirpooe  of  trmuwmteiom^  reel  mhoolmtely  m  ogr  ehiid  ifm  temmmt  fer'^fe^  fudeuemh 
child  ekould  lire  to  ottmm  the  mye  of  2\  jrecrr.  mmd  m  thmi^  is  defmli  ^  Of  ^Mm  hmmk% 
entitled  thereto  wnder  the  wiB^  the  mme  ehcmU  he  m  tnui  for  Ite  tmimlat^  pmmmt^  mdmiihg 
remlrepretenimlive.  The  temtaior  mode  hie  mife  mio  rtmduBry  le§Miee  of  hie  pertomml  mtoie,  mi 
apppoimted  ker  sole  execminx  tf  hit  will*  Vpom  the  demlh  ^f  the  wiHuy  tememt  for  ^ft,  4ke 
smlieqMent  Hmitoiiomt  to  the  ehildrem  horiaf  foiled,  it  woi  held  tMmi  the  trpt  utadotite  sJTfle 
eeidow  vas  emlitled  to  the  9emoehoU  mmi  eopfhaUpnperif^  to  li^'tmhwwi  ifihrn  mteti  eflahiiflkt 
tettator.  .^  ■     ..-i-   . 

Mp  the  worde  **per9onml  rtpreeeutmtine"  «r  "  licfa/  jpertomel  rr^t  tomtttiiHj'  jmmai  ordhm^,  md 
primdfaciebe  mnderetood '^eroemtortormdmunieirmlort^'* 

A  befueet  wtmde  to  m  perwommt  repreaemlmliee  mmsi  fgfujy  he  maSerothod  m  made  to  thoi  vefr^tmSe 
Hecmofforhieotrmhemtfl,  hoi  for  the  petrposeo  for  whiek  he  hM  ^.mrnddhoUtkesmid 
permmml  estole  of  the  imdiridmml  ^  whtwsht  wme  deoaribed  mo  pjB'mmml  ttprrmoitmtirjim      .   .^. 

THOMAS  NEWNHAM,  by  his  wiU,  dated  Ac  «h  of  OctoberilMft 
after  reciting  his  marriage  settlement,  wherehrceitain  pnypertrwos  KftuM 
to  him,  his  heirs,  executon,  administrators,  and  ttsigns,^  v)Wib  die  deceaii^tjf 
bis  <*dear  and  loving"  wife ;  and,  failure  of  issoe  lyy  Imt,  oonfimied  tlie'Siid 
settlement,  and  devised  all  his  freehold,  copyhold,  and  leaaehdd  estates;  not 
comprised  in  the  settlement,  to  trustees,  upon'  trust,  as  to  the  Bromsgrove  md 
Belbroughton  property,  portions  of  the  said  estates,  to  raise  money  for  the 
payment  of  a  mortgage ;  and  subject  thereto,  upon  trust  for  his  *'  dear  ind 
loving  wife  Penelope,'"  her  heirs  and  assigns  for  ever ;  and  as  to  all  the  dAff 
property  devised  or  bequeathed  to  his  said  trustees,  upon  trust  for  the 'pig- 
ment of  the  fines  for  renewals,  chief  rents  Sec,  and  to  pay  the  rents  to  bis  said 
wife  Penelope  and  her  assigns  for  her  life,  or  during  the  said  testator's  terms 
in  the  said  property,  with  powers  to  fell  timber  and  sell  the  same  for  her  benefit, 
as  therein  mentioned.  And  after  the  decease  of  his  said  wife,  he  gave  the  sttd 
property,  and  after  her  decease  and  failure  of  issue,  he  gave  the  property  com- 
prised in  the  settlement,  to  the  said  trustees,  upon  trust,  as  to  the  freehdds,  to 
pay  the  rents  to  his  niece,  Charlotte  Elizabeth  Steward,  and  her  assigns,  for  ber 
life ;  and  after  her  decease,  in  trust  for  her  first  and  other  sons,  in  tail ;  with 
remainder  to  her  daughters,  as  tenants  in  common,  with  remainder,  in  trust, 
for  bis  niece,  Mary  Ann  Steward,  and  her  sons  and  daughters,  in  a  siinihr 
manner ;  with  remainder,  in  trust  for  his  nephew,  Thomas  Steward,  and  to 
sons  and  daughters,  in  a  similar  manner ;  and  in  default  of  such  issue,  in  trost 
for  the  testator's  own  right  heirs  for  ever.  And  as  to  the  said  leasehold  snd 
copyhold  property,  the  testator  directed  his  said  trustees  to  stand  possessed 
thereof,  **  upon  such  trusts,  and  for  such  intents  and  purposes,  as,  allowing  tot 
the  different  nature  and  qualities  of  the  estates,  would  best  and  nearest  corre- 
spond with  the  trusts,  intents,  and  purposes  thereinbefore  by  him  declared  of 
tne  freehold  part  of  his  said  messuage  and  other  hereditaments  at  Bromsgnire 
aforesaid,  so  that  the  said  leasehold  and  copyhold  estates  mi^t  be  enjoved  bj 
the  person  or  persons  for  the  time  being  entitled  under  that  his  will  to  tKe  said 

(a)  Reported  by  G.  S.  Ajllkittt,  Esq.,  Bairister-Mt-lsv. 


SMITH  V.  BABNKBY.  Si3 

tehold  part  of  the  said  messuage  and  other  hereditaments,  and  might  go  along 
ith  the  same  so  far  as  the  rules  of  law  or  equity  would  permit ;  yet  so,  never- 
leless,  that  the  said  leasehold  and  copyhold  estates  should  not,  as  to  the  effect 
r  purpose  of  transmission,  vest  absolutely  in  any  child  of  any  person  thereby 
lade  tenant  for  life,  unless  such  child  should  live  to  attain  the  age  of  twenty- 
DC  years,  and  so  that,  in  default  of  anj  person  becoming  entitled  thereto 
nder  that  his  will,  the  same  should  be  m  trust  for  his  (the  said  testator^s) 
ersonal,  and  not  his  real  representative/^  The  testator  also  gave  to  his  said 
ife  Penelope  all  hi^  money^  and  securities  for  money,  and  all  his  personal 
itate  and  effects  whatsoey^r  apd  wheresoever  (except  what  he  bad  otherwise 
isposed  of  by  his:  said  >wiU)^  upon  trust  to  ^pay  nis  debts  and  funeral  and 
stamen tary  ^xpen^  4^4  f?.  raise. the  itiih^  of  3^000/.  and  1,000/. ;  and, 
object  tberetiPb  He  vS^ye  0^?  f^P^l^  Wjm'^s^rf  ^jrff^Penelop^^  executors, 
ininistrators,.  and  assigns,  for  her  and  their  own  use  and  benefit.  Pro- 
ision  was  then  in^de  for  nusing  the  S,0002.  and  1,000/.,' in  case  the  residue 
f.tbe  persoual  e^tal;^.  ihould^  prove  insufficient.'  Tlit^  sums  were  to  be  ap- 
lied  as  foUowsc  thfiv^SfOOO^.  asalegaqyip^  as  a  gift 

I  the  trustees,  upon  trust  to  invest  and  pay  the  dividends  to  the  wife,  for 
jr  life;  and  after  h^  fled^Se,  to  ttansftr  theprttjc^  to  the  said  Mary  Anne 
Reward,  her\  ex«c«t«rsy.  actoioi^ratpr$j!l,iw  testator  then 

^pointed  his  mid  wife^'Penelope  sole  ei:eo;utrix  of  his  will.  The  testator  died 
lortly  aft^t^thc^daie  of  Ms  Will,  and  the^  sAme  will  was  proved  by  his  widow  in 
ppiuacy,  1880,..  ..fo  J>^j,.j}:84^,  xhe,  wi^w  ,/die4|>n(estate. .  Afary.A^ 
Jevard,  who  n^,ried,  JJ^pfy  JPy^s,.an4.:  PharJlotte^^Iwbeth  Steward,  aled 
ithout  haying,ljfl4.wyi^"^frA qu^ti9i^..Jtiftying  OT  as.to  the  title  to  the 
•sebold  aiK}.pqpyI^f]|^propi^ty  pf  ,the  tesf^pr,  tbii^,DtU  was  filed  by  the  trus- 
fs^  for  the  .pvppoJir  of^pbtpipju^.the  ju^g^^en^pif'  tie.C^^  The  claimants 

fre  the adoiipi^rator^iOfr^tbiQ  t^^t^tor's^  ,w}dowy  the . Mrsoos  representing  the 
fxt  of  kip  of  tjbf9  te^tf^tor,  Qt  tjie  ,f ipie  cf  hi^  dfatb?  apa  ,t})^.  persons  representing 
^eoext  of  :lcin,<qf  tb<?nties^tpr  at,,the,tjq^.pf  ,tpe.qpath  of  tbe  last  tenant  for  li 
Uheprppefly.^li^^f  tb^,WilJUt  -I.'   -  ,      .1,    .,1,      .  .., 
SwamtoTLf^^ii^^ff.  Whiffy- fo^^t)^^  :  »,«    . 

Jl%rai»  ,aad:,(ya;iy96^//i,fer  th^  p^jionpl,.r^piTEjs^tafivi?  of  the  widow,  who 
^  also  the  pj^csojipf^,  |)^{)|i:f^e^tatrve  of;  t^i^  tesitatorr.  intended  that  he  was 
Htjtkd  to  the  whole  pf  i'tii^ipvPP^rtys  as.yp^er  tki^  wiU  th^.  ultimate  reversion 
Qsted  in  the,  wic^w  l^rrefipiqiigry^.legate^,;,  A^,, personal  representative  of  the 
ma(or^  also,  he  W4S.  ea^itj^d^ under  tl^p:  t^piSi  pit  the  yriU,,  In  Holloway  v. 
^rA?«Q;»..(%,Harey  fir^))  %r  J^nu^s.  W^igil^m  ^pressed  bis  opinion  that  the 
HiclusioaXo  be,dfai^n;frp9i,ihe  mpre  qK^^i^p^  npjt  unsupportedf  by  some  of  the 
uclier  cases,  w^a  th#f>..uqder: a, ^ift,;Siipply.,t9:  *' representatives,""  legal  repre- 
iitatives^  *^  |De^90iial  repil^^p^iyes,^  ap4  to  f^  executpfs  and  admiuistrators,"^ 
le  haml  to  receive  t;b?  ¥9^e^„v^as  tha(;.qf  the  .person  cfopstitvited  representative 
rtbe  Ecclesiastical  Courts,  Jn  Taylor  v.  Beverley  (1  Coll.  108)  it  was  held 
iat,.the  wor4s:  ^^.legf^  ;p^sona],  repcesi^ptatiye '^  must  be  construed  in  their 
dinary  sense^.  and  not  as  importing  kindred  or  representatives  in  blood. 
rice  y.  Strange  (6.Madd.  159)  ;.  I^ab^rton  v.  Skeeh  (1  Russ.  &  Myl.  687), 
id  Daniel  v.  Dudley  (1  PbJlUps,  1)  are  to  the  same  effect.  In  Baines  v.  Ottey 
Myl.  &  Keen,  465),  the  woras  "  personal  representative  "^  were  held  to  mean 
xt  of  kin ;  but  the  testatjrix  in  that  case  was  alluding  to  the  representative  of 
third  party,  and  not  of  herself — in  that  case,  too,  the  words  were,  •*  to  or 
longst  such  person  or  persons  as  would  be  the  personal  representative  of  M. 
.,**  &c.,  which  will  distinguish  it  from  the  present  case.  Tne  testator  having 
ed  tbe  singular  number — <*  personal  representative  ^ — appears  particularly  to 
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point  to  his  widow,  whom  he  made  sole  executrix.  The  singular  number  also 
oein^  used,  the  testator  could  not  have  intended  to  allude  to  a  class  of  peraoos 
as  his  next  of  kin.  {Collier  v.  SquirCy  3  Russ.  467 ;  WaUU  v.  jTayfay 
8  Sim.  241 ;  Sanders  v.  Franks^  S  Mad.  147;  Stodu  v.  Dodakjf,  1  Keen, 
325.)  The  representative  of  the  widow  would,  however,  take  one-half,  if  the 
Court  should  consider  that  the  words  used  by  this  testator  mean  next  of  kin,  as 
the  property  must  be  distributed  among  those  who  were  the  testator'^s  next  of 
kin  at  the  time  of  his  death.  {Cotton  v.  Cotton^  2  Bea.  67 ;  Smith  v.  iSni^ 
12  Sim.  817 ;  Masters  v.  Hooper,  4  Bro.  Ch.  Ca.  207.) 

Ruaaell  and  Giffard^  for  the  representative  of  the  persons  who  were  the 
testator'^s  next  of  km  at  the  time  of  his  death. — The  property  in  question  vai 
not  intended  by  the  testator  to  be  included  in  the  reidduary  bequest  to  his  wiicr 
The  mode  in  which  the  words  ^^  personal  representative^  are  introduced  shem 
that  the  testator  used  them  merely  for  the  purpose  of  excluding  liis  heir-at-law. 
Tlie  word  <^  representative"  is  used  in  the  Statutes  of  Distribution  With  refer- 
ence to  next  of  kin,  and  in  the  present  case  it  ought  to  be  interpreted  in  its 
natural  and  ordinary  sense.  {Ramsey  v.  Blamife,  4  Russ.  384;  PaHn\.  Hilbf 
1  Myl.  &  Keen,  470 ;  Pigot  v.  Pigoty  1  Vcs.  sen,  335 ;  Long  v.  BlackaU, 
3  Ves.  486;  Minster  v.  Wraith^  18  Sim,  62.)  The  expression  "  legal  repre- 
sentatives ^'  has  been  held  to  mean  next  of  kin  {Walter  v.  Makin,  6. Sim.  1^ 
and  there  is  no  difference  between  ^*  legal  representatives  ^  and  *'  persooal 
representatives."  (Sabertonv.Skeels,  1  Russ.  &  Myl.  587  ;  Jennings  \.  Gal^ 
morcy  3  Ves.  146.) 

Teedy  Faher,  Rolt^  Lee,  Hallett,  dcaii  Barber,  for  the  several  persons  who  were 
the  testator'^s  next  of  kin  at  the  time  of  the  death  of  the  surviving  tenant  for  life 
— The  terms  in  which  the  testator  iu  the  will  speaks  of  bis  wife,  as  ^^  his  d^ 
and  loving  wife,^*  Sec,  are  inconsistent  with  the  notion  of  his'  Eluding  to  her 
when  he  speaks  of  his  personal  representative.  The  word  "  executrix ""  also 
occurs  several  times  in  the  will,  i^d  therefore  it  is  not  likely  that  the  testator 
expressly  alludfd  to  his  mfe  when  he  used  the  words  in  que^on.  Tliey  coo^ 
tended  that  th.  iiext  of  kin  liWng  at  the  death  of  the  tenant  for  life  were  the 
persons  among  whom  this  property  should  be  divided^  and  that  the  widow  was 
not  entitled  under  the  term  "  personal  representative.*"  {Bailey  w  Wri^, 
18  Ves.  49.)  They  cited  also,  as  to  the  meaning  of  the  term  "personal  repre- 
sentatives,"' Daniel  v.  Dudley  (1  Philltps,  1)  ;  Bridge  v.  Abbott  (3  Bro.  Ch. 
Ca.  224) ;  Bainea  v.  Ottey  (1  Myl.  &  Keen,  465) ;  Butler  v.  Bushnel  (3  M}'L 
&  Keen,  232);  Briden  v.  Hewlett  (2  Myl.  &  Keen,  90) ;  Jones  v.  Colbeck 
{8  Ves.  32)  ;  Bird  v.  Wood  (2  Sim.  &  Stu.  400)  ;  Clapton  v.  Bulmer  (5  Myl. 
&  Cr.  108)  ;  Evans  v.  Cliarles  (1  Ahst.  128).  The  personal  representative  is 
liere  intended  to  take  beneficially  instead  of  the  heir,  and  not  as  a  trustee,  as  an 
executor  or  administrator  would.     {Withy  v.  Mangles,  4  Bea.  358.) 

The  Vice-Chancellob. — Since  the  commencement  of  the  argument,  the 
opportunity  which  it  has  afforded  me  of  considering  the  will  and  examining 
authorities  has  enabled  me  to  dispose  of  the  case  to  my  satisfaction  now. 
It  is  likely  that  the  draft  of  the  will  in  this  case,  after  it  had  been  settled, 
was  altered  by  some  other  hand;  that  it  was  not  submitted  to  the  person 
by  whom  it  was  originally  settled.  However,  whether  that  conjecture 
be  well  or  ill  founded,  the  instrument  to  be  considered  is,  of  course,  the  will 
as  it  stands ;  the  question  in  the  cause  being,  what  is  the  meaning  of  the 
words  *Mn  trust  for  my  personal,  and  not  my  real  representative,  wlucb 
that  document  contains.'^  It  is  agreed  on  all  hands  that  the  word 
*•'  personal,"  being  an  adjective,  the  substantive  to  which  it  belongs  is  "  n^pre- 
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ative,*^  understood  or  expressed ;  but  if,  instead  of  this  word,  the  substantive 
?  ^^  estate,"*'  that,  I  apprehend,  would  be  a  disposition  against  the  claim  of 
I  class  of  the  next  of  kin,  as  the  widow  was  sole  residuary  legatee.  Now, 
Ltever  may  be  thought  of  the  singular  word  **  representative,'^  or  of  the  word 
presentaiives,"  or  of  the  expressions  "legal  representative,''  or  "legal 
pesentatives,""  I  apprehend  that  by  the  words  "  per^nal  representative,''  or 
words  "  legal  personal  representative,"  must  ordinarily  and  primd/acie  be 
en  to  be  understood  "executors  or  admiqistrators;"  that  is,  representative  in 

as  to  the  personal  estate,  not  of  Jdn  or  kinsman,  not  a  wife  or  husband,  not 
)er8on  entitled  by  the  statute  to  clainu'dlistributign.  Gener^ll^  also,  and 
ma  facie  f  as  I  suppose,  a  bequest  made  to  ^  personal  representative  (without 

expression  is  to  be  so  aqcprnpaqied)  qiu^.be  .understood  as  made  to  that 
iresentative,  not  for  her  or  his  own  b^efit  Uieces^rily,  but  for  the  purposes, 
atever  they  misht  be,   for  which  ^tber.sKe  or  he  held,  or  could  hold, 

general  pa'sonal  estate  of  the  individual  of,  whom  she  or  he  was  described 
"  personal  representative."  Such  being  the  effect  and  meaning  of  the  Ian- 
ace  of  the  will  before  me,  and  in  dispute  in  this  cause,  the  case  decides 
S  against  the  next  of  kin,  as  classes,  and  in  favour  of  the  widow,  who 
s  sole  executrix  and  sole  residuary  legatee.  Of  course,  the  context  of  the 
1  containing  the  words  "personal  representative"  may  be  such  as  to  render 
lecessary  or  proper  to  reaa  them  as  importing^  consanguinity,  or  as  referring 
;  distribution,  which  would  have  taken  place  if  there  nad  l>een  an  intestacy, 
e  question  is,  whether  this  will  is  to  be  considered  in  either  of  those  two 
er  modes ;  and  it  lies  on  those  alleging  either  of  those  modes  of  expression  to 
w  that  the  testator's' intention  is  plainly  so;  to  shew  more  than  a  mere 
blful  sense ;  since  causing  only  a  doubt  leaves  the  expression  in  possession  of 
is  proper  force.  Having  maoe  a  particular  disposition  of  his  real  estate,  of 
ch  the  ultimate  limitation  was  in  favour  of  nis  right  heirs,  the  testator 
Les  a  similar  disposition  of  his  personalty,  substituting  only  for  the  ultimate 
loaition  one  in  favour  of  his  personal  representative.  I  cannot  venture  to 
r  merely  from  this,  and  against  the  proper  meaning  of  the  expression 
arsenal  representative,"  that  it  must  be  taken  to  mean  consanguinity,  liecause 
ship  is  by  consanguinity.  In  a  possible  state  of  circumstances,  the  limitation 
avour  of  his  "  right  heu's  "  might  have  some  operation  and  effect ;  but  as 
umstances  are  and  were,  the  Emitation  had  not,  and  never  can  have,  any 
ration  and  effect ;  has  never  had  any,  and  could  not  have  any  by  the 
pening  of  his  death  at  any  time,  nor  at  the  time  when  he  died  could  it  have 
.  The  gift  to  his  heirs,  if  it  was  a  gift,  was  a  specific  gift,  or  a  specific 
uest,  to  the  person  or  persons  who  would  have  taken  an  interest  if  there  had 
n  no  disposition  of  it.     Applying  the  same  or  any  analogous  construction  to 

S'ft  to  the  "  personal  representative,"  it  confers  on  the  widow  one-half  of 
nd  in  dispute;  but  in  another  sense  it  confers  on  her,  as  residuary  legatee 
i  sole  executrix,  the  whole ;  for  if  the  limitation  is  to  be  read  as  a  limitation  in 
Mir  of  any  specific  person,  she  is  that  person  for  every  beneficial  as  well  as 
d  purpose,  notwithstanding  the  observations  made  on  the  form  and  language 
the  residuary  bequest,  since  the  widow  was  generally,  as  well  as  solelj^, 
duary  legatee.  What,  in  the  event  of  the  testator's  having  survived  his 
hews  and  nieces,  and  lefk  no  kindred — what  in  that  event  the  claim  might 
e  been,  it  is  unnecessary  for  me  to  say.  Against  the  widow  it  has  been 
tended,  that  had  the  testator  meant  her  to  tSke  the  interest  in  dispute,  he 
lid  hav^  ^ven  it  to  her  by* name;  and  that  the  form  and  language  of  the 
rer  of  sale  oC  the  leasdholds  and  copybolds,  the  direction  as  to  the  mode  in 
ch  the  testator's  property  is  to  be  bud,  and  the  provision  as  to  the  residuary 
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legatee,  support  the  claim  of  the  next  of  kin  of  one  clasis  or  the  other.  I  have 
considered  these  remarks,  and  if  the  conistruction  in  favour  of  the  widow  is 
right,  they  do  not  appear  to  me  to  be  strong  enough  to  support  that  positioD. 
Had  the  counsel  for  the  various  next  of  kin  estabHshed  that  of  which  tqeether 
they  had  well-nigh  persuaded  me,  namely,  that  the  limitation  is  unhitdbriUe^ 
they  would  have  in  every  way  established  the  case  of  the  widow  as  rendiiaiy 
legatee.  This,  I  repeat,  is  the  ordinary  primdfdcie  and  correct  meaning  of  ta 
language  used.  The  words  "  personal  representative**  may,  asevefy  one  knows, 
be  read  in  other  senses,  if  the  context  be  ^u6h  as  to  di^onstrat^'the  piropriety  of 
that  reading.  The  question  is,  whether  sucti  a  Context  is  to  be  .&una  in  this 
will.  I  cannot  discover  it.  I  believe  that  to'>e^  the  Wof^ '^^pmonil 
representative  ^  as  not  being  personal  representative,  according  to  the  proper 
import  and  general  acceptation  of  the  e^'pressioil,  would  b^,  if  Hot  ttierelT 
arbitrary,  Uierely  conjectural.  1  therefore*  think  that'  the -next  of  kin' 6t  ttm 
class  are  excluded  in  favour  of  the  widow,  who  i&  the  residUttry  legatee'irndsole 
executrix.  ■     i  (:.;.<    • 


•    '  ■  .1."         •  I    :    .'  l.-»;^.     ■ 

ROLLS  COURT.     '  :.   ^., 

FridaT/,  February  27,  Saturddy,  2%,  and  Saturday,  April  18,  1846* 

SeIFFEETH  17.    BAOHf  Mi(a), 

TfiU^CoiUtrueiion--'*'  Nest  b/Hn '*^LhMtaiioH  #4^7^  wMpHwod  io  tif^kyii.  • 

A  ietiator  devised  all  hh  real  andperecnol  ettaUkto  ihtiieeti  bn'thmi  tbp&f  ike  AeomtfiiUHtf  49  Hi 
%D\fef&r  l(fe,  or  durinp  widowhood;  amd ^fttir  Her  deatk,  to  tfpfy  the  eamefat.thq  ftumnienm^  ¥^ 
ehildren,  and  maeumtUate  tketwrplue  till  tkejt  sAoul4  aitafi^  ^fwentp-fm^ ;  tm^joAen  tkff  mit^Mti 
twentj^'One,  to  release  and  ateign  the  eame  to  tftem  equally  a^tenanttmeommim ;  and  ffetny  qftiem 
ehould  die  under  twenty-one,  leavikff  ietue,  then  hie  or  i^ehkre  yak  ihbereMeed  ^aut^te^Sj^eMetke 
ieeue ;  and  if  only  one  child  qfthe  tettat&r  ehould  attain  hOenty^emet  the  whoitwue  ti  yet  i^tthd  fw» 
hie  or  her  heirs,  emecutors,  tesdi  mdnanisiraim^t  ,/or  <<? ff)f  -  fmd  .if^UJkie  Aef4:  fif^ff^iff  fit^^ 

I.  ehildren  should  die,  u^ithQ^f  issu^^ff^,^iau  or^  Apr,  nLffjntnfif  then  he  dirwted  \&  ^jfn^  <• 

,  releme  his  real  estate  to  his  heir-ai-laWf  aniaesign  his  ^^s&ndl  htatk  to  tiif  iM'offm;  mm^ 
.  to  the  Statute  qfDisMSuii&ns.-  '•  '•'  '  -*'  '■'"♦*'  -'-^  "^  !i(nh..ir?m    -H-   :-,Lii..  -,Ai.' 

ifeld,^ihai  the  persons  who  «««  Aip  ketsi qrM^ysa4ke\teetatoti9t  dehm$fi¥itre  (^AjMrfnyM  emii#d(» 
••    tdMe  under  this  l(tst  Knutatum*  .  ,    .♦        •  ,:-.!,c!n  -  nr-j 


'\  \\i%  executors,  on  tru^.  td  collect  ilnd^ttre  iH^  satt^  ab  Mbft*£k:4Mkiftniiiltl7 
'might  be  after  his  d^atli ;  kndaflfier  paViiieni  bf  Mi^Vl^bti,  tbliAVML  iiuOinrowii 

'*  hanies  6,000/.,  and  pay  the  infteratt  ttierebf  to' W^ibn^lSMitt^llMediB^^ 
for  life ;  and  the  testator  thereby  gjive  his^riV'Si  D.Mttlidis  powei^'td  di«{k«eof 
.the  said  6,000/.  by  his  will,  but  not  in  any  way  to  dispc^e  of  the  saiie,  or 

:\  my  part  tl^reof,  during  his  life ;  and  hk  din^e^t^ti  ii)»<«lecut0r».tb  ttll  dot  Ir^OOU, 

"  part  thereof,  and  pay  the  same  to  hvs  toid  s6h,'pyovidelV  hef  bIkmIA  iliarry  ^th 
their  full  consent,  but  the  S^OOO/.  to  refafeih  as  abbVe  Jirrtted'i  'fend^he  appointed 
his  son-in-law,  Thomas  Smith,  and  Ms  son,  JohtiGeom!  Maude,  his  executors. 
The  testator  left  three  children  him  surviving,  viz.^  his  said  two  soni,  and  a 
daughter,  Elizabeth  Mary  Smith. 

Samuel  Diederick  Maude  married  Mary  Seifferth  on  the  ISth  January, 
1826,  and  had  six  children,  of  whom  only  two,  Sarah  Elzabeth  imd  Samuel 
Benjamin,  survived  him.     On  the  Slst  of  August,  1882,  he  made  his  will, 

(a)  Reported  bj  J.  Macaulat,  Eiq.,  Barcitter-«C*law« 


and  thereby  gaTe>  devised,  i^id, bequeathed  to  Benjamin  Seifferth  and  the  Rev. 
John  Emra  all  and  singular  bis  freehold,  leasehdd,  and  personal  estate,  not 
thereinbefore  bequeath^,  of  ^rhat  nature  soever,  which  he  might  be  possessed 
of  or  entitled  to  at  his  death,  on  trust  to  permit  his  wife  Mary  to  occupy  the 
bouse  a^d  heredit^ieuts  then  in  occupation,  together  with  the  furniture  therein, 
during  W^^Hfe  or  widowhood,  for, the  l^eiicfit  of  herself  and  her  children,  and  after 
pa^^meatof  <;^hts,^c^p^,ip  my.  tlie  rents,'  issues,  and  profits  thereof  to  his  wife 
for  life  or  \vidq\yhopd.;,  ftn|5  if  she  sHoulijl  inarry,  then  to  pay  her  tin  annuity  of 
l^/*;,4^d  fi39ii^a^(l^)i»nif,Hlif^te|y  after  Ijii^r' death  oriipamiige,  to  apply  the  rents, 
issues,;  ^^dpjofjf  |o^.ij^9|.!qiaintpn^  his  children,  as  they 

and, Accumulate  the  sur- 
and  citi  their,  his,  or 
^    ,  .  r  -f  ^  trust  to  release,  convey, 

tran^f^lTp ^U<yl  rA&^i^ii  hi^  said  j'i'a|,and  ,p<^ri^?n^i  c^iatle'  iinto'  and  equally  between 
, ^u cb  ch i (drt^n i (i  f , ^igare  1 1^ ai^  onpl, ,  ff,  te n an  t s  in  <j*0P5i m on ,  and  sb are  a n  d  sh are  alike ; 
"and  if  either  of  ttiem  shall  the  hefore  attaining  the  age  of  tweiity-otie  years, 
leaving  issue,  then  the  share  of  him  or  her  so  dyin^  shall  be  released  and 
assigned  unto,  or  in  trust  for,  such  issue ;  but  if  there  shall  be  only  one  such  child, 
then  unto  such  only  child,  his  or  her-heirs,  executors,  and  administrators  for 
ever ;  and  if  all  my  said  present  or  future  children  or  child  shall  happen  to 
depart  this  life,  and  without (l^'^jif^J^ful  issue  them,  him,  or  her  surviving, 
then  upon  trust  to  release  my  said  real  estates  unto  and  to  the  use  of  my 
heiT-at-lawi,  an^  ito.fMAigONmy  |)^r^iuU  e^ta^te  unto  and  equally  between  zny  next 
of  kin,  according  to  the  Statute  of  JJistributions." 

On  the  1st  Septembw;188*,  Saiiiud  Diederick  Maude  died,  leaving  his  wife, 
Mar^Maude^  aM.^tHro.4Jvld|?ePo<.S«u^^  Samuel  Benjamin,  him 

MiFvivjng^.  J.ftJanuary^t5Sa8^,MAry,Mau^ft  Wr^^^  James  Billings  Badham ; 
Sanrael  fien}atmn  ]^iKl&.d«9d  on  the  8th,  aad  Sarah  Slizabeth  Maude  on  the 
9^  Ju^^  1'84T,  Jri&rtt^  haVirtg  been  married,  and  thereupon  the 

ilWt^V.'.'pffa^ctt?^^^^  in  the  cause, 

'fiamueL^Diedeiicki  J^aud^j  .topk.ieffect«A.ia«id\.^  wj^^ther 

tfcv<f*3*lJ^^hN!>;'i*dte\hfe^testator?s\neirt  or  bia  iaext  of 

take  under  the  limitation  to  his  next  oFkin,  under  J^Stoipj^ 
Mm.  Badhanij  wiio  tCMib^out  admii^tra^av  to.tl^'s  ^cJaldpen^  and  becavi^:  i|heir 
legal  personal  representative,  insisted  on  the  formerf  *  dttuJ^^dhn  Oeorge  Maude, 
j|IvlJMnirSln(fttl%itbf(J9stm  <^\tl^  Jte£|3to;-jj  caf^tpT|de<^/fbf  Ufv>tttn-,cvV?'^!^^^^>o"" 
G«OlrgcJ)Mattdbibrf!®(PR.t}i^  /l^^U  <M'  tj^^M^pen^ti^^-^tr-ia^^^  ^^  the  te^or, 
nNlSfMlitled:t«irtbie^alf^,;.  1^  i|fle^t,^^  k^lHJit^thf  ^e^tfi  of  the  testator  wpre 
iplendedi  A^miiWshMrmf  tf&Q]i;,f  §J[^,^iy^^^^^  next  pf  kin, 

W0Uldbi?«i>tirttd!.tof*bftl>ejr6t>nRlty;tbHl^^  the  death  qf^^he  sutvivor 

<rf.tlifrch)ld«en^^iWlflimi  then  the  H!efi^^r>  brothcvand  sister  v^cre  cntiOed 

tOilk4yi    all    'j»,    -vrrtf^fij  ty 

..«iA  suit  having  jalwQwJipglyfJ^wJftstj^^,.  a  decree  w^aa  inadethera^^^ 
SStbifof.  i^^J^^^lS!^ifm,lU^;yrf^^h^^  d^^t^A  th^t  the  Mallet  should 
wquirp  »lh0fiWa^>tb^rfte!^tAMK'8;,h<^rr#Wliaw,(a*  his  death,  and  who  was  then 
bja  heir  ;  what  chHdpe«^,rtipra;.W|^r^iLving  at  his  death ;  who  would  have  been 
his  next  of  kin  at  his  death  if  he  had  died  without  issue;  and  who  were  his 
i»xt  of  kin  at  the  death  of  the  survivor  of  his  children ;  and  if  the  necessary 
panics  were  before  the  Court,  the  Master  was  further  directed  to  take  the 
accounts.  The  Master,  by  his  report  of  the  20th  of  June,  1845,  found  that 
Samuel  Beij^amin  Maude,  the  testator's  son,  was  his  heir-at-law ;  and  he  and 
his  sister  his  next  of  kin  at  the  time  of  his  death  ;  that  John  George  Maude, 
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the  testator^s  brother,  was  then  his  heir-at-law,  and  tliat  he  and  hia  sister  wliold 
have  been  the  testator^s  next  of  kin  at  his  death,  if  he  had  died  without  isiiie^ 
and  that  they  were  then  his  next  of  kin.  The  cause  now  came  on  upon  further 
directions,  and  the  questions  for  the  consideration  <^the  Court  were  three :  First, 
whether  S.  D.  Maude  had  married  with  the  consent  of  the  trustees  ?  secondlj, 
whether  he  had  exercised  the  power  to  dispose  of  the  6,000Z.  ?  and,  thirdly, 
the  construction  of  the  limitation  to  the  next  of  kin  ?  As,  however,  it  would  oe 
unnecessary  to  enter  on  the  consideration  of  the  first  two,  if  the  last  should  be 
decided  in  favour  of  the  testator^s  brother  and  sister,  the  discussion  of  them 
was  postponed  till  after  the  decision  on  that  question. 

Tinney  and  Headlamp  for  the  plaintiifs,  the  trustees,  took  no  part  in  the  argu- 
ment. 

Turner  (with  him  Elmslie)^  for  the  defendants,  Mr.  and  Mrs.  Badham. — The 
■scheme  of  the  testator^s  will  is,  in  the  first  instance,  out  of  the  rents,  interest, 
and  income  of  his  real  and  personal  property,  to  provide  for  the  maintenance, 
support,  and  education  of  his  children  till  they  should  attain  twenty-one ;  and 
if  they  should  die  under  twenty-one,  leaving  issue,  then  their  issue  were  to  talD^ 
But  the  will,  though  thus  manifesting  an  intention  to  provide  for  thle  mam- 
tenance  and  education  of  the  children  while  under  twenty-one,  shews  no 
intention  of  giving  an  absolute  interest  to  any  who  should  die  under  that  m 
without  leaving  issue ;  for  it  is  expressly  declared,  that  if  only  one  child  should 
attain  twenty-one,  the  property  is  to  be  transferred  to  "  such  only  diild,  his 
heirs,  executors,  and  administrators,  for  ever.^  WeU,  then,  the  trust  as  to  the 
personalty,  on  the  death  of  all  the  children  without  issue  (meaning,  doubtleii^ 
their  death  under  twenty-one  without  issue),  is  to  assimi  it  to  the  next  of  kin, 
according  to  the  Statute  of  Distributions.  Now,  those  words  must  mesa 
next  of  kin  in  the  ordinary  sense  of  the  phrase ;  that  is,  next  of  kin  at  the  time 
of  the  testator's  death.  {HoOoway  v.  HoUoway^  B  Ves.  899  ;(a)  Smith  ▼.  SmUh^ 
13  Sim.  81 7.)  (^)  That  construction  is  founded  on  the  testator^s  language  as  it 
stands ;  but,  according  to  the  construction  contended  f(«r  by  the  other  side,  yoa 
must  get  over  the  express  words  of  the  will,  and  hold  «*  next  of  kin  "  to  mean 
•*  next  of  kin  if  children  had  not  been  bom.'*  The  case  of  Briden  v.  Heiih 
lett  (c)  depended  upon  the  particular  language  there  used,  from  which  it 
appeared  tnat  the  testator  meant  the  persons  who  should  be  his  next  of  kin  at  a 
tune  subsequent  to  his  own  death.    He  cited  Elmaley  v.  Young  (d)  (7  MyL  ft 

(a)  In  Hollowaif  ▼.  HoUoway,  the  teitator  be-  trust,  as  the  husband  by  deed  or  wfll  ■bould  fp- 

Saeathed  5,OOof.  in  trust  for  his  daughter  A.  for 
fe  ;  and  after  her  decease,  for  such  children  as  she 

•hottld  leave  at  her  decease,  in  such  shares  as  she , 

should  think  proper;  and  in  case  she  should  die  without  exercising  the  power,  then  the  8on#  aw 

leaving  no  child  (which  happened),  then,   as   to  then  the  widow:— Held,  the  fnnd  vestMl  in  tte 

1,0001.,  for  her  executors,  adokinistrators,  or  as-  father's  next  of  kin  at  his  own  death,  and  not  It 

•igns,  and  as  to  the  remaining  4,0001.,  in  trust  the  son*s  death. 

for  such  person  or  persons  "  as  shall  be  my  heir  or        (c)  In  Briden  v.  Hewlett,  the  testator  gave  vl 

heirs-at-law.''    The  4,0002.  vested  in  A.  and  the  personal  estate  to  trustees  to  convert  and  inveiti 

other  two  daughters  of  the  testator,  being  his  co-  and  to  pay  the  interest  to  his  mother  for  life ;  sod 

heiresses-at-law  and  next  of  kin  at  his  death.    If  after  her  decease,  he  gave  all  his  estate  and  elM 

that  union  of  characters  had  not  existed,  qyueref  to  such  person  or  persons  .as  she  should  by  her  viD 

whether  the  next  of  kin  could  not  claim  ? — and  sup-  direct ;  and  in  case  his  mother  should  die  wlthcniti 

posing    the    heirs  intended,  what   description   of  will,  then  to  such  person  or  persons  as  irould  be 

leirs  ?  entitled  to  same  by  the  Statute  of  Distribvtiooi. 

(5)  In  Smith  v.  Smith,  by  marriage  setUement  a  The  mother  survived  the  testator  and  died  inlM* 

fund  was  settled  on  the  wife,  if  she  survived  the  tate : — Held,  that  the  testator's  next  of  kin  at  tk* 

husband,  for  life,  remainder  to  the  children,  sons  death  of  his  mother  were  entiUed  to  the  beqne^ 
at  twenty-one,  daughters,  &c. ;  and  the  trustees         (d)  In  BlwaUy  v.  Yovmg  and  Doe  r.  I^fW^ift 

were  to  apply  part  of  the  income  of  the  expectant  was  held,  that  the  next  of  kin  at  th*  testatarf 

shares  for  their  maintenance,  &c.,  and  to  accu-  death,  though  bequeathed  a  life  inter^t,  mavnefff^ 

mulate  the  surplus  for  the  benefit  of  the  persons  theless  take  under  an  ultimate  limitation  to  his  nflS 

1  hereby  entitled.    If  no  son  should  attain  twentir-  of  Idn  aecmding  to  the  statnM* 
one,  or  no  daughter,  &c.,  the  ftmd  WM  to  be  in 
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X  780)  ;  Doe  dem.  Gamer  v.  Latvson  (S  East,  878) ;  Stert  v.  Plaiel  (5  Bing. 
N.S.  434) ;  (a)  Doe  dem.  Pilkington  v.  iSpro//  (5  B.  &  Ad.  781) ;  Lasbrey  v. 
Newport  (MS.,  Q.  B.) 

Kinderaley  (with  him  CraiQ)^  for  John  George  Maule  and  Mrs.  Smith.-*- 

I  contend  that  the  next  of  kin  at  the  death  of  the  survivor  of  the  testator^s 

children  are  the  persons  entitled  to  take  under  the  ultimate  limitation.     I 

concur  with  the  otner  side  in  the  argument  that  the  intention  of  the  testator 

was  to  give  an  absolute  interest  at  twenty-one  to  his  own  children  ;  and  also, 

tbit  the  ultimate  clause  in  the  will  is  to  be  construed  to  mean,  dying  without 

ittue  under  twenty-one.     [The  Master  of  the  Rolls.— The  word  "  such"  is 

Dot  in  that  clause,  it  speaks  generally ;  the  gift  is  only  in  the  direction  to 

issigili  and  it  is  therefore  in  your  favour.!     The  question  then  is,  to  whom 

loes  the  property  go  on  the  death  of  the  cnildren  under  twenty-one  without 

ifsue  ?     I  say  to  the  then  heir-at-law  and  next  of  kin  of  the  testator.     The 

rule  of  the  Court  is  this :  do  you  find,  on  the  whole  context  of  the  will,  that 

die  testator  means  to  say,  I  am  referring  to  circumstances  at  the  time  of  my 

ikath,  or  does  not  mean  to  say  so  ?     In  those  cases  referred  to  by  the  other 

■de,  there  is  a  limitation  for  life,    then   other  limitations  and   an  ultimate 

limitation  to  the  heir,  which  does  not  affect  the  Question.     In  the  will  now 

under  consideration  there  is  not  that  merely,  but  there  is  a  suspension  of  the 

isoertainment  of  the  persons  who  are  to  take  till  the  children  attain  twenty-one, 

fr  till  the  death  of  the  survivor  of  them.     And  when  they  attain  twenty-one, 

observe  the  peculiarity  of  the  language, — "  and  on  their,  his,  or  her  severally 

attaining  the  age  of  twenty-one,  upon  trust  to  release,  &c."    In  the  first  place, 

tiben,  I  contend,  the  testator  has  made  the  whole  executory,  and  intended 

die  estate  to  vest  in  nobody  till  the  event  happened ;  secondly,  there  is  an 

entire  suspension  of  payment  of  any  part  of  the  fund  till    they  severally 

ittab  twenty-one ;  and  thirdly,  the  same  language  is  used  as  to  the  transfer 

of  the  property  to  the  heir  and  next  of  kin  in  the  ultimate  limitation,  as  is 

tmployed  in  respect  to  the  transfer  of  the  children  at  twenty-one,  and  to  the 

iMie  of  such  of  them  as  die  under  twenty-one,  that  is,  it  is  contingent  till  the 

€? ent  happens.     The  testator  says,  "  I  mean  it  to  go  to  the  children  at  twenty- 

9oe^  but  according  to  the  other  side,  they  are  to  have  it  absolutely  at  any  time, 

if  they  all  die  without  issue.     [The  Master  of  the  Rolls. — What  do  you  say 

to  Pearce  v.  Vincent  f  (by].    There  is  this  difference,  that  in  that  case  there  was 

*  life  estate  to  the  relation,  and  there  was,  therefore,  no  difficulty.     I  put  the 

ciae  on  the  popular  notion  (not  on  the  legal  import  of  the  term)  that  a  man's 

diildren  are  his  heirs  and  next  of  kin,  and  on  the  fact  that  this  testator  does 

lot  treat  the  matter  as  a  thin^  of  indifference  and  say,  "  let  it  ^  to  my  chil- 

fao,''  but  carefully  directs  his  real  estate  to  be  released  to  his  heir-at-law,  and 

Ut  personal  estate  to  be  assigned  to  his  next  of  kin,  according  to  the  Statute 

of  Distributions.     The  case  is  clear  of  all  subtle  distinctions.     There  is  no  one 

to  take  in  prcesenti^  not  even  a  life  estate.     All  I  ask  the  Court  to  do  is  to 

Mime  that  the  testator  knows  his  children  are  his  heirs  and  next  of  kin,  and 

tool  I  shew  an  absurdity  in  holding  that  the  children  can  take  under  the 

wmate  limitation  by  which  the  trustees  were  to  release  and  assign  to  the  per- 

**a,  whosoever  they  might  be,  who  should  be  heir  and  next  of  kin.     As  to 

*•  cases  of  HoUoway  v.  Holloway  and  Elmsley  v.  Youngj  there  was  a  life 

^■j^  given.     [The  Master  of  the  Rolls. — Read  the  judgment,  and  see 

'^nether  tlu?  judge  relied  on  the  life  estate.]     Oh,  I  don't  say  it  was  because  of 

Jg)  Is  SUrt  ▼.  PUOel  wad  Doe  y.  Sprait  it  was         (6)  3  Myl.  &  K.  SCO;  3  Keen,  330;  1  C.  &  Bf. 
JH  Ihrt  a  Hmttatkm  over  after  life  ettates  to  the     698;  3  Biog.  N.  8.  339. 
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the  life  estate,  but  the  fact  was  so.  The  following  cases  may  be  cited  as  sap- 
porting  our  view  of  the  case : — Janes  \.  Colbeck  (a)  (8  Vcs.  98) ;  Butler  t. 
BushneUib)  (3  M.  &  K.  232);  Chpton  v.  Bulmer{c)  (6  Myl.  &Cr.  108,  W 
Sim.  426) ;  Marsh  v.  Marsh  (1  Br.  C.  C.  293);  Bird  v.  Wood  (2  Sim.  k  St 
400) ;  Booth  v.  Vicars  (1  Coll.  C.  C.  10) ;  JUinterv.  Wraith  (IS  Sim.  62). 
Turner^  in  reply. 

Saturday,  April  18. 

The  Masteb  of  the  Rolls  stated  the  facts  and  proceeded  : — Under  these 
circumstances,  the  question  is,  who  is  entitled  to  the  benefit  of  the  trust  to 
assign  the  testator's  personal  estate  unto,  and  eoually  between,  the  testator*8 
next  of  kin,  according  to  the  Statute  of  Distnbutions.      llie  brother  and 
sister  allege  that  the  testator,  having  intended  to  give  his  children  such  par- 
ticular interests  as  were  provided  for  them  by  the  former  clause  of  the  will, 
cannot  be  deemed  to  have  intended  them  to  take  absolutely  under  the  descrip- 
tion of  next  of  kin,  or  to  have  intended,  as  next  of  kin,  the  same  persons  upon 
whose  death,  without  issue,  he  directed  the  property  to  go  over.      He  must, 
it  is  said,  have  meant  the  persons  who  should  be  his  next  of  kin  at  the  time 
when  the  gift  over  took  effect.     I  own  that  in  such  a  case  as  this  1  cannot  attach 
much  weight  to  that  which  is  supposed  to  have  been  the  testator's  intention 
in  favour  of,  or  against,  particular  persons  as  the  next  of  kin.     At  the  time 
when  the  will  is  made,  it  is  necessarily  uncertain  who  will  be  the  testator  s  next 
of  kin  at  the  time  of  his  death.     If,  at  the  date  of  his  will,  he  has  dbildreD, 
who  are  then  his  next  of  kin,  they  may  die  before  him,  and  give  plQcelohis 
brothers  and  sisters.     If,  at  the  date  of  his  will,  he  has  brothers  and  sisters, 
he  may  afterwards  have  children  bom,  who,  at  the  time  of  his  death,  inay  dis- 
place his  brothers  and  sisters.     Contingencies  of  this  kind  are^intinite^  aod  it  is 
perhaps  probable  the  testator,  in  such  cases,  means  only  to  provide  for  those 
persons  whom  he  does  mean  to  benefit  in  the  way  he  thinks  best,  iwd  parti- 
cularly sets  forth  in  his  will ;  and  then  to  add,  if  events  defeat  that  intention, 
the  law  may  take  its  course.     It  is  indeed  quite  unnecessary  to  express  that, 
because  the  law  would  make  its  distribution  without  any  direction  ;  but  it 
appears  to  me  more  probable  and  more  in  conformity  with  the  ordinary.habits 
of  men,  that  the  testator  should  use  the  expression,  though  unnecessary,  than 
that  he  should  have  meant  a  particular  benefit  to  any  individual  person  who 
might  chance  to  be  his  next  of  kin.     If  he  had  intended  his  bounty  to  go  t6 
his  brother  and  sister,  it  is  probable  he  would  have  named  them,  and  not  have, 
left  his  bounty  liable  to  be  defeated  before  his  death,  or  to  be  passed  from  oae 
to  another  in  succession,  who  might  from  time  to  time  arise  to  answer  that 
description.     I  think  it  is  upon  the  effect  of  the  words  used  by  the  testator 
that  the  case  must  be  determined.     That  which  is  considered  to  be  the  true 
construction  is  in  most  cases,  though  unfortunately  not  in  all,  considered  to  be 
the  true  exponent  of  the  testator's  intention.     The  cases  of  Briden  v.  Hewlett 
and  Butler  v.  Bushnelli  which  have  been  referred  to  in  the  argument,  were 
decided  by  the  effect  imputed  to  the  particular  words.     They  were  considered 
to  be  referable  to  the  event  on  which  the  gift  over  was  to  take  effect ;  they 
depended  on  the  words  "  should  be,''  or  "  should  happen  to  be.'*'     Now  the 
words  "  should  be,''  or  *^  should  happen  to  be,"  if  they  were  important  in  tbis 

(a)  la  Jones  ▼.  Colbeck  a  bequest  of  residne  after  the  persons  who  should  happen  to  be  tte  testator's 

tbe  decease  of  the  testator's  daughter  (who  had  a  next  of  kin,  aod  on  that  the  decitloa  turned, 

life  interest),  without  children,  to  his  "relations  :"  (e)  In  Clapton  v.  Bulmer  And  the  other  eases,  tbe 

Held,  to   mean  next  of   kin   at  the  daughter's  next  of  kin  who  took  under  the  limitation  onr 

death.  were  those  who  were  so  at  the  death  of  the  pre* 

(6)  In  Butler  V,  Bushnell,  thelimitationorer  was  to  vioos  taker. 
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ooDsicleration,  are  not  found  in  the  clause  in  this  will.  Upon  the  happening 
of  the  event  which  the  testator  contemplated,  there  is  an  express  and  simple 
direction,  to  ^'  assign  to  my  next  of  kin  according  to  the  Statute  of  Distribu- 
tions.^ According  to  the  plain  construction  of  the  language,  the  words  mean 
his  next  of  kin  at  the  time  when  the  will  speaks,  that  is,  at  the  time  of  the 
testator  s  death.  There  is  nothing  in  this  will  which  shews  that  the  testator 
has  put  any  other  construction  upon  the  words ;  and  upon  the  construction  of 
Holbway  v.  Holhway^  I  think  that  the  next  of  kin  living  at  the  testator^s 
decease  were  the  persons  who-  were  entitled  to  the  ultimate  gift. 


KOLLS  COURT. 
'Wednesday f  March  25,  Saturday y  March  28,  and  Tuesday,  July  28,  1846. 

LiNDGBEN   V.  LiNDGREN.  (a) 

WiU'—Specifie  or  genwal  legacy — Latent  ambiguity — AdmittibilUg  of  parol  evidence — The  ease  of 
Seltcood  T.  Mildmay  not  overruled, 

Aitetatrtjp  having  the  eum  qf  1,000/.  Three  per  Cent.  Coneolt  ttanding  in  her  name,  told  it  out  and 
lodged  the  proeeede  with  A.  B.,  requesting  him  to  take  charge  of  it  for  her,  and  pay  her  30/. 
'<  year  by  half-yearly  payments  at  the  usual  times  of  receiving  the  dividends.  He  did  so,  and 
tentinued  to  pay  the.901.  till  her  death.  After  selling  out  the  stock  the  testatrix  made  her  wilC 
and  thereby  gajte  tq  A.  B. "  500/.  (dthe  stock  Three  per  Cent.  Consols  now  standing  in  my  name  in 
the  books  qf  the  Bank  of  England.**  In  like  manner  she  gave  five  several  sums  oflOOl.,  **qfthe  said 
Tlkreeper  Cent.  Consols,**  to  five  other  persons,  and  the  residue  of  her  real  and  personal  estate  she  gave 
f»  C.  D.  At  the  times  ofwmking  her  wilt  and  of  her  death  she  had  no  consols,  nor  stock  of  any 
kiad  standing  in  her  name-i  and  besides  the  money  in  A.  BJ's  hands  she  possessed  only  somefumi' 
tnre  and  clothes,  and  about  40/.  at  her  banker's.  There  being  no  ambiguity  in  the  will,  and  the 
ambiguity  (if  any)  being  lialent,  evidence  was  admitted  to  shew  how  the  mistake  under  which  the 
festatris  clearly  woe  arose  t  and  it  was  proved  in  evidence  brfore  the  Master  that  she  had  been  in 
the  habit  qf  receiving  the  dividends^  and  on  lodging  the  proceeds  qf  the  sale  with  A.  B.,  she 
slated  it  was  inconvefiiint  for  her  to  go  to  the  city  for  the  dividends,  and  so  she  sold  the  slock,  and 
would  be  content  to  receive  the  same  amount  of  interest  from  A.  B.  It  was  held  that  the  legacies 
Hi  not  fail,  but  were  payable  ouVbfthe  general  estate. 

An  the  13th  of  May,  }813,  Susanna  Stanley  made  her  will  in  the  following 
^  terms :— "  I,  Susanna  Stanley,  of  No.  2,  Grove  'I'errace,  Kentish  Town,  in 
the  county,. of  Middlesex,  spinster,  do  make  this  my  last  will  and  testament, 
m  manner  and  form  following ;  that  is  to  say  :  I  hereby  give  and  bequeath  unto 
Adolnbus  Lindgren,  of  No.  1,  Crown  Court,  Old  Broad-street,  in  the  city  of 
London,  merchant,  500/.  of  the  stock  Three  per  Cent.  Consols,  now  standing  in 
i&y  name  in  the  books  of  the  Bank  of  England ;  lOOZ.  of  the  said  Three  per  Cent. 
Consols  I  give  and  bequeath  unto  Mary  Ann  Eleanor  Lindgren,  wife  of  the 
«aid  Adolphus  Lindgren ;  100/.  of  the  said  Three  per  Cent.  Consols  I  give  and 
be(jueath  unto  Adolphus  Lindgren,  jun.,  the  son  of  the  aforesaid  Adolphus 
Lindgren  ;  100/.  of  the  said  Three  per  Cent.  Consols  I  give  and  bequeath  to 
Susanna  Lindgren,  the  daughter  of  Jonas  Lindgren,  of  the  Crescent,  Minories^ 
^^  the  city  of  London,  ship-broker ;  100/.  of  the  said  Three  per  Cent.  Consols  I 
give  and  bequeath  unto  Sarah  Stanley,  widow  of  the  late  William  Stanley, 
deceased,  my  late  uncle ;  and  100/.  of  the  said  Three  per  Cent.  Consols  I  give 
^d  bequeath  unto  Emma  Hoare,  daughter  of  Joseph  Hoai*e,  of  Warwick 
Court,  tlolborn^  engraver.      All  the  rest  and  residue  of  my  property,  real 

(a)  Reported  by  J.  Macaulat,  Esq.,  Barri8ter*at-Uw« 
L  % 
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and  personal,  I  give  and  bequeath  unto  my  dear  aunt,  Lady  Jane  BHsaidi 
of  No.  3,  Grove  Terrace,  Kentish  Town,  her  heirs,  executors,  and  admmis* 
trators.  I  hereby  appoint  Adolphus  Lindgren  aforesaid  my  sole  executOTi 
and  I  hereby  revoke  all  and  every  will  and  testament  ever  before  made  or 
executed  by  me,  and  I  declare  this  to  be  my  last  will  and  testament"  The 
testatrix  died  on  the  19th  of  May,  1843,  and  on  the  Ist  of  July  following 
Mr.  Lindgren,  the  executor,  proved  her  will.  It  then  appeared  tnat  the  te^ 
tatrix,  at  the  time  of  her  death,  had  no  Three  per  Cent.  Consols  nor  stock  of  aaj 
kind  standing  in  her  name ;  whereupon  a  question  arose  whether  the  legaciei 
of  Consols  given  by  the  will  were  specific,  and  had  therefore  failed  by  reason 
of  the  testatrix  possessing  no  such  stock,  or  whether  they  were  payable  out  of 
the  general  personal  estate.  The  residuary  legatee  resisted  such  a  payment, 
and  having  refused  an  offer  of  an  annuity  of  25/.  to  compromise,  a  suit  became 
necessary. 

Accordingly,  on  the  20th  of  November,  1843,    Mr.  Lindgren,  the  exe- 
cutor, filed  his  bill,  and  on  the  18th  of    April,  1845,  a  decree  was  madc^ 
whereby  it   was   directed  that  it  should  be  referred  to  the  Master  to  take 
the  usual  accounts,  and  to  make  special  inquiries  as  to  the  particulars  and 
conditions  of  the  property,  both  real  and  personal,  at  the  respective  times  of 
making  the  will,  and  of  the  death  of  the  testatrix  ;  and  whether  any  ConBob 
or  any  other  and  what  stock  were  or  was  standing  in  her  name' at  either  rf 
those  times,  with  liberty  to  state  special  circumstances.     A  statement  of  facts 
was  taken  in  before  the  Master,  and  upon  that,  supported  by  the  examination 
of  the  plaintiff  and  the  depositions  of  Mr.  Wilson,  a  stock-broker,  who  had 
sold  stock  belonging  to  the  testatrix,  the  Master  made  his  report,  finding  that 
for  some  time  before,  and  up  to,  the  13th  of  March^  1840,  the  testatrix  was 
entitled  to  1,000/.  Three  per  Cent.  Consols ;   that  she  had  been  in  the  habit  of 
receiving  the  dividends  herself,  but  that,  on  the  day  above  mentioned,  ibe 
went  and  sold  the  stock,  and  received  from  Mr.  Wilson,  her  broker,  a  cheque 
for  903/.  15s.,  the  proceeds  of  the  sale ;  that,  on  the  same  day,  she  called  on 
Mr.  A.  Lindgren,  the  plaintiff,  who  was  a  merchant  in  the  city,  and  had  been 
long  acquainted  with  the  family,  and  requested  him  to  take  charge  of  die 
money  and  pay  her  the  amount  of  the  dividends  payable  on  the  stock ;  that 
the  plaintiff  having  consented  to  this,  she  gave  him  the  cheque  for  903/.  ISs., 
and  that  up  to  her  death  he  paid  her  30Z.  a  year,   the  amount  of  dividends  on 
the  stock,  at  the  times  when  she  had  been  accustomed  to  receive  the  dividends; 
that  when  she  called  on  the  plaintiff  she  stated  that  her  reason  for  taking  the  step 
was  because  it  was  inconvenient  for  her  to  go  to  the  city  for  the  dividends; 
that,  at  the  times  of  making  her  will  and  of  her  death,  she  was  not  entitled  to 
any  Three  per  Cent.  Consols,  nor  to  any  other  stock ;  and  that  the  only 
property  belonging  to  the  testatrix,  besides  the  908/.  15s.,  was  some  cloth» 
and  furniture,  and  a  sum  of  about  40/.  at  her  banker'^s.     The  cause  now  came 
on  upon  further  directions,  the  main  question  being  the  admissibility  of  ev  dence 
to  prove  the  testatrix's  mistake. 

Kinderaley  (with  him  Rogers)^  for  the  plaintiff. — This  is  like  one  of  those  cases 
in  which  it  has  been  held  that  falsa  demanstratio  non  nocet.  It  is  clear  that 
the  testatrix  made  a  mistake,  and  there  is  a  latent  ambiguity.  If  the  inten- 
tion is  found  to  be  clear,  but  not  in  accordance  with  the  facts  at  the  time,  the 
Court  will  admit  parol  evidence  to  shew  how  the  mistake  arose,  (a)  {Sehoood 
v.  Mildmay^  3  Ves.  306.)     And  even  though  the  legacies  should  not  be  pay- 

(a)  In  Selwood  ▼.  MUdmay  a  testator  gave  a  had  no  lucli  atock  at  the  date  of  the  wfll  rhaviac 

•am,  part  of  his  Three  per  Cent.  Bank  Annuities,  previonsly  sold  it  all  and  invested  the  prodnee  ia 

to  his  wife  for  life,  and  after  her  decease  to  seTeral  Long  Annuities),    and   to  shew   tha  cause  of  thf 

relations ;  eridence  was  admitted  to  ikew  that  ht  mistake;  and  the  legaclM  were  established. 
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Ue  out  of  the  general  personal  estate,  yet  they  would  be  so  out  of  the  fund 
ito  which  the  Consols  were  convertea.  They  cited  Pentecost  y.  Ley  (a) 
i  Jac.  &  Walk.  207) ;  Day  v.  Trigg  (1  P.  Wms.  286). 

Turner  (with  him  G.  L.  Rueeell)^  for  defendants  in  the  same  interest  with 
be  plaintiff. 

Parry  (with  him  Willcock),  for  Lady  Blizard. — Selwood  v.  Mildmay  is  the 
nlv  case  that  can  be  produced  as  an  authority  to  induce  the  Court  to  make  a 
rill  for  the  testatrix,  as  was  done  in  that  case.     It  has  been  overruled,  how-  ' 
v^,  as  the  subject  has  since  been  under  the  consideration  both  of  the  Courts 
lere  and  at  common  law.     The  cases  of  Miller  v.  Travers  (6)  (8  Bing.  244, 

M.  &  Sc.  342) ;  Doe  dem.  Hiscocks  v.  Hiacocka  (c)  (5  Mee.  &  W.  363) ; 
^4van8  V.  Tripp  {d)  (6  Madd.  31),  are  all  the  other  way.  It  is  said  this  case 
omes  within  a  numerous  class  of  cases  in  which  it  has  been  held  that  falsa 
emnyistratio  non  nocet ;  but  I  contend  you  cannot  substitute  pecuniary 
gacies  payable  out  of  the  general  estate  for  specific  or  demonstratiye  legacies 
ich  as  these,  unless  you  overthrow  all  the  authorities  except  Selwood  y.  Mildr 
^y,  relied  on  by  the  other  side.  The  thing  must  be  found  existing  in  its 
(tended  shape,  or  it  cannot  pass.  It  is  said  it  would  be  a  mockery  in 
US  case  if  the  legacies  did  not  pass ;  but  it  is  quite  possible  that  the  testatrix 
lav  have  forgotten  at  the  time  that  she  had  sold  the  stock.  It  would  be 
taking  a  will  for  the  testatrix  to  allow  these  legacies  to  be  paid  out  of  the 
nieral  estate.  They  cited  Essington  y.  Vashon  {S  Men  434);  Wigram, 
.  Disc.  103. 

July  28. 

The  Master  of  the  Rolls. — For  some  time  before,  and  up  to  the  30th  of 
larch,  1840,  the  testatrix  was  entitled  to  1,000/.  Three  per  Cent.  Consolidated 
ank  Annuities,  standing  in  her  name  in  the  books  of  tne  Governor  and  Com- 
any  of  the  Bank  of  England.  She  had  been  in  the  habit  of  receiving  the 
iyidends  herself,  but  on  the  day  above  mentioned  she  went  to  the  Bank  and 
Ad  the  stock,  and  received  a  cheque  for  903/.  15s.  from  her  broker  for  the 
urchase-money ;  and  she  then  called  on  the  plaintiff,  who  had  been  long 
eauainted  with  her  family,  and  requested  him  to  take  charge  of  the  money, 
DQ  to  pay  her  the  amount  of  the  dividends  payable  on  the  stock.  The  plain- 
.ff  havmg  consented  to  this,  she  gave  him  the  cheque  for  908/.  15s.,  and  he 
aid  the  testatrix  30/.  a  year,  the  amount  of  dividends  on  the  stock,  at  the  times 
'hen  she  had  been  accustomed  to  receive  the  dividends.  This  continued  until 
ae  time  the  testatrix  made  her  will.  At  the  date  of  her  will,  and  at  the  time 
f  her  death,  she  was  not  entitled  to  any  Three  per  Cent.  Consolidated  Bank 
Lnnuities  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
or  to  any  other  stock.  She  made  her  will,  dated  the  13th  May,  1843,  and 
hereby  bequeathed  500/.  of  the  stock  Three  per  Cent.  Consols,  then  standing 

(a)   In  Pentecost  y.  Ley,  the  same  point  was  de-  grandson  John  H.  in  tail  male,  with  remainders 

dcd  as  in  Selwood  t.  Mildmay,  oTer.    At  the  time  of  maldng  the  will,  the  testa- 

(6)  In  Miller  t.  Trovers,  there  was  a  devise  of  tor's  son  John  H.  had  been  twice  married  :  by  his 

1  testator's  freehold  and  real  estates  in  L.  (where  first  wife  he  had  one  son  Simon ;  by  his  second  wife 

e  bad  none),  a  small  estate  in  the  city  of  L.,  and  an  eldest  son  John,  and  other  yonnger  children,  sons 

lerewere  estates  inC.  not  mentioned :  Held,  parol  and  daughters :  Held,  that  evidence  of  the  instmc- 

fidence  not  admissible  to  shew  that  the  estates  in  tions  given  by  the  testator  for  his  will,  and  of  bis 

:.  were  in  the  draft  will,  bnt  that  the  words  "  in  declarations,  was  not  admissible  to  shew  which  of 

L"  were  erased  by  a  conveyancer  by  miSstake,  aad  these  two  grandsons  was  intended  by  the  descrip- 

be  will  was  afterwards  so  execated.  tion  of  the  will. 

{e)  In  Hiscocks  y.  Hiscocks,  a  testator  deyised  (d)  In  Evan$  y.  Tripp,  a  testator  gave  a  snm  in 

lads  to  his  son  Johxi  H.  for  life ;  and  from  and  atock,  standing  in  his  name,  and  had  not  the  stock 

ftcr  hia  decease  to  the  testator's  grandson  John  described,  nor  any  other  stock }  and  it  was  held,  that 

f«,  eldest  son  of  the  said  John  H.,  for  life ;  and  on  the  legacy  failed. 
Isdcccaaa,  to  the  flitt  m  of  tha  b««y  of  tht  said 
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in  her  name  in  the  books  of  the  Bank  of  England,  to  the  plaintiff,  and  other 
portions  of  the  like  stock  to  different  parties ;  and  she  gave  the  residue  of  her 
Toperty  to  Lady  Blizard,  and  appointed  the  plaintiff  sole  executor  of  ber  wilL 
Ihe  died  on  the  19th  May,  1843,  and  the  will  was  proved  by  the  plaintiff.  The 
testatrix  having  no  such  stock  standing  in  her  name,  nor  any  other  stock,  th^ 
question  on  the  will  is,  what  she  meant  to  give  by  the  description  of  **  stock 
Three  per  Cent.  Consols  then  standing  in  her  name.**  The  plaintiff  and  the 
defendants,  except  Lady  Blizard,  the  residuary  legatee,  contend  that,  Under  the 
circumstances,  the  testatrix  mistook  the  denomination  of  this  part  of  her  pro- 
perty, and  meant  to  mve  legacies  which  ought  to  be  satisfied  out  of  the  geneni 
estate,  while  Lady  BUzard,  on  the  other  hand,  says  the  legacies  failed  altogether. 
By  the  decree,  it  was  referred  to  the  Master  to  inquire  whether  the  testatrix 
was,,  at  the  time  of  her  death,  or  when  last  before  that  time,  possessed  <if  or 
entitled  to  any  and  what  Three  per  Cent.  Bank  Annuities,  or  any  other  and 
what  stock  standing  in  the  books  of  the  Governor  and  Company  of  the  Baok 
of  England ;  and  tne  Master  was  to  be  at  liberty  to  state  special  circumstanoes. 
The  Master  has,  in  substance,  found  as  I  have  stated ;  and  the  cause  now  comes 
on  upon  further  directions.  I  cannot  assume  that  the  testatrix  meant  nothii^ 
by  the  bequest,  or  that  she  intended  to  delude  the  objects  of  her  bounty  with  a 
mockery.  It  ought  to  be  understood  that  she  haa  a  meaning  of  some  sort, 
and  that  meaning  ought,  if  possible,  in  accordance  with  the  rules  (^  law,  to 
be  found.  The  question  is,  whether  the  intention  of  the  will  may  not  be 
discovered  by  evidence.  On  the  face  of  the  will  every  thing  is  clear-^thore  is 
no  ambiguity ;  or,  whatever  ambiguity  there  is,  it  is  latent.  The  testatrix  had 
no  stock  answering  the  description  in  the  will.  The  case  relied  on  principally 
by  the  plaintiff  is  that  of  Selwood  v.  MUdmay,  In  that  case,  there  being  no 
ambiguity  on  the  face  of  the  will,  it  was  held  that  evidence  was  admissible  to 

?rove,  not  that  there  was  a  mistake, — that  was  clear, — but  to  shew  how  it  arose. 
]*he  Master  of  the  Rolls  said,  *'  It  is  clear  that  the  testator  meant  to  give 
legacies,  but  he  mistook  the  fund ;  he  acted  on  the  idea  that  he  had  such  stock. 
The  distinction  is  this :  if  he  had  had  the  stock  at  the  time,  it  would  have  been 
considered  specific,  and  that  he  had  meant  that  identical  stock  ;  and  any  act  of 
his  destroying  that  subject  would  be  proof  of  animus  revocandi.  But  if  it  is 
a  denomination,  not  the  identical  corpus^  in  that  case,  if  the  thing  itself  cannot 
be  found,  and  there  is  a  mistake  as  to  the  subject  out  of  which  it  is  to  arise, 
that  will  be  rectified  ;  '^  and  he  held  that  the  legatees  of  the  stock  were  entitled 
to  be  paid  out  of  the  personal  estate.  It  is  necessary  to  obser\'e,  that  the  evidence 
was  received,  as  expressly  stated  by  the  Master  of  the  Rolls  in  his  judgment,  only 
for  the  purpose  of  shewing  how  the  mistake  arose ;  it  was  not  received,  as  erro- 
neously supposed,  to  shew  that  the  testator,  when  he  used  an  emmeous  descrip- 
tion, meant  Long  Annuities ;  and  the  result  of  the  case  was  not  to  substitute  the 
T-.ong  Annuities  which  the  testator  had  for  the  Four  per  Cent.  Bank  Annuities, 
which  he  had  not ;  but  the  absence  of  the  fund  shewing  that  specific  legacies 
were  not  intended,  evidence  was  admitted  to  shew  how  the  mistake  arose^  and 
the  legatees  were  held  to  be  entitled  to  be  paid  out  of  the  general  personal 
estate.  This  was  the  principle  of  the  decree.  But  on  the  allegation  that  the 
personal  estate,  after  payment  of  certain  debts,  was  not  sufficient  to  pay  the 
legacies  in  full,  they  were  directed  to  abate,  and  provision  was  made  for  fhe 
payment  of  the  debts,  and  that  the  Long  Annuities  should  be  sold,  and  the 
proceeds  applied  accordingly.  It  was  clear,  therefore,  that  the  Lortg  Annul* 
ties  were  treated  as  part  of  the  general  estate.  The  circumstances  of  that  case 
are  like  the  present,  and,  if  it  is  not  overruled,  it  ought  to  govern  my  decision 
in  the  present  case.     The  cases  of  Hiscocks  v.  Hi^oocke,  and  Miller  \.  Travert 
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were  cited,  to  shew  that  Selwood  v.  Mildmay  was  overruled.  In  the  latter, 
the  testator  devised  all  his  freehold  and  real  estates,  situate  in  the  county 
of  Limerick,  and  city  of  Limerick,  to  certain  trustees  and  their  heirs.  At 
the  time  of  making  the  will  he  had  no  real  estate  in  the  county  of  Limerick, 
but  he  had  a  sm^l  real  estate  in  the  city  of  Limerick,  and  large  estates 
in  the  county  of  Clare;  and  it  was  held  that  parol  evidence  was  inadmis- 
•ible  to  shew  that  the  testators  intention  was  to  pass  his  real  estates  in 
Clare,  The  question  was,  whether  the  testator  intended  the  Clare  estates  to 
pass,  and  the  case  of  Selwood  v.  Mildmay  was  referred  to.  In  that  case,  no 
evidence  was  admitted  to  shew  that  the  testator  meant  specifically  to  bequeath 
Long  Annuities  by  the  description  of  Four  per  Cent.  Stock,  and  I  am  of  opinion 
that  Miller  v.  Travera  was  not  inconsistent  with  Selwood  v.  Mildmay.  In 
Hiscocks  V.  HiacockSf  a  testator  devised  lands  to  his  son,  John  Hiscocks,  for 
life,  with  remainder  to  the  testator's  grandson,  John  Hiscocks,  eldest  son  of  the 
said  John  Hiscocks,  for  life ;  with  remainder  to  the  first  son  of  the  body  of  the 
said  grandson,  John  Hiscocks,  in  tail  male;  with  remainders  over.  At  the 
time  of  making  this  will,  John  Hiscocks,  the  son,  had  been  twice  married  ;  by 
his  first  wife  he  had  one  son,  Simon,  and  by  his  second  an  eldest  son  John,  and 
other  younger  children ;  and  it  was  held  tnat  evidence  of  the  instructions  given 
by  the  testator  for  his  will,  and  of  his  declarations,  was  not  admissible  to  shew 
which  of  these  two  grandsons  was  intended  by  the  description  in  the  will. 
That  case  is  distinguishable  from  the  present ;  and,  under  these  circumstances, 
I  do  not  think  that  Selwood  v.  Mildmay  is  overruled  by  the  subsequent  cases, 
and  I  consider  myself  bound  by  its  authority.  I  shall,  therefore,  make  a 
similar  decree  in  this  case,  and  declare  that  the  legatees  are  entitled  to  be  paid 
their  legacies  out  of  the  general  estate,  and  that  the  legacies  are  to  be  valued  at 
the  market  price  of  stock  on  the  day  of  the  testatrix's  death. 


ROLLS  COURT. 

Baturday,  February  21,  Tu£sday,  July  7,  Wednesday ,  July  8,  and  Monday , 

July  13,  I84(J. 

Hedges  r.  Harper,  (a) 

WH-^Congtrue^on^Takbig  hy  way  of  itdmUJtntum,  or  ag  a  rmamder^Anmdty,  extent  of, 

A  ietiaioroave  certain  ikaree  tn  afire  qgke  to  hie  daughters  for  Hfe,  and  others  to  his  son  for  life,  and 
Aam  to  his  ehUdren ;  and  "  tn  default  ofsmh  issua  of  the  son,  he  gave  them  to  the  daughters  and  their 

.  iesue,  share  and  share  alihe;  such  issue  not  to  be  eniiikd  to  more  than  their  deceased  parents*  share, 
Hk  then  gave  other  shares  to  his  son,  sutgeet  to  Aepagmeni  of  the  prqflts  of  some  of  them  to  his  daugk- 
«tr«,  which  were  **  to  return"  to  the  son  and  kis  issue  as  the  daughters  diedf  and  in  default  of  issue  of 
A§  son,  he  gave  all  the  shares  to  the  daughien  and  their  issue,  share  and  share  alike.  He  also  gave 
easnmties  to  the  daughters  for  life,  and  after  their  deaths  he  gave  the  same  to  their  chUdren,  Mare 
and  share  aKke,  "  such  children  not  to  be  entitled  to  more  than  thar  deceased  parents?  share  t**  and  if  any 
daughter  had  no  issue,  her  annuity  was  tofidlinto  the  residue. 

StU,  that  the  daughters  were  entided  to  the  first  shares  absobudy ;  the  son  to  the  second  shares ;  and  the 

.    chiUren  of  daughters  only  tooh  life  annuities, 

THOMAS  FENTHAM,  the  testator  in  the  cause,  by  his  will,  bearing 
date  the  12th  of  September,  1808,  gave  all  his  real  and  personal  estate  to 
Charles  Blicke,  Robert  John  Harper,  John  Bainbridge,  and  Thomas  John 
Fentbam,  on  the  trusts  therein  declared,  and  appointed  them  his  executors. 
The  testator  died  leaving  one  son  and  five  daughters  him  surviving,  and  soon 
(o)  lUportedby  J.  Macaulat,  Esq.,  Bairittcr-at-law. 


tM  REAL  PROPEBTY  AND  CONVEYANCINO  CASES. 

after  his  death  a  bill  was  filed  for  the  administration  of  his  estate,  and  a  deene 
was  made  in  1 815  directing  the  usual  accounts.  The  Master  having  made  hisie* 
port,  the  cause  came  on  upon  further  directions,  and  several  points  were  disposed 
of,  and  it  was  afterwards  decided  that  the  testator^s  son,  Thomas  John  Feothaa, 
took  only  a  life  estate.  Thomas  John  Fentham  died  without  issue  in  October, 
1843,  leaving  his  five  sisters  him  surviving,  and  also  his  widow,  Maiy 
Fentham,  to  whom,  by  his  will,  he  gave  all  his  property ;  and  a  queatioii  bemg 
raised  as  to  the  construction  of  three  clauses  of  the  will  of  Thomas  Fentham, 
in  reference  chiefly  to  the  interest  taken  by  the  testator'^s  daughters  in  oertaia 
parts  of  his  property,  a  supplemental  bill  was  filed  in  January,  1844,  ffiid  in 
the  July  following  a  decree  was  made  therein,  directing  certain  inquiries.  TIk 
Master  having  made  his  report,  finding  Mary  Anne  Hedges,  and  the  other  four 
daughters  of  the  testator  still  living,  and  finding  also  the  number  of  children 
each  of  them  had  had,  as  well  as  of  those  then  living,  the  cause  came  on  on  the 
21st  of  February,  upon  further  directions ;  but  Mrs.  Ball,  one  of  the  testator^! 
daughters,  having  died  since  the  date  of  the  Master's  report,  and  some  of  the 
deceased  children  not  being  represented,  an  objection  was  taken  on  behalf  of  the 
executors  to  the  constitution  of  the  suit,  and  it  stood  over  to  bring  the  necessary 

Earties  before  the  Court.     This  having  been  done,  the  cause  now  came  on  to  K 
eard,  the  clauses  of  the  will  for  the  consideration  of  the  Court  being  die 
following : — 

"And  as  to  my  fourteen  shares  in  the  Phoenix  Fire  Office,  I  direct  my  executon 
and  trustees  to  pay  the  produce  of  ten  shares  thereof  unto  my  said  five  daughter! 
during  their  lives,  that  is  to  say,  two  shares  to  each ;  and  after  their  decease  I 
give  the  same  unto  my  said  son,  Thomas  John  Fentham,  during  his  life,  and 
after  his  decease  to  my  said  son'^s  children  equally,  share  and  share  alike ;  and 
as  to  the  other  four  shares,  I  likewise  give  the  same  unto  the  said  Thomas  John 
Fentham  during  his  life,  and  after  his  decease  I  give  the  same  to  his  children, 
share  and  share  alike ;  and  in  default  of  such  issue  of  my  said  son,  then  I  gi^ 
all  the  said  shares  unto  my  said  daughters  and  their  issue,  share  and  share  auke^ 
such  issue  not  to  be  entitled  to  or  take  more  than  their  deceased  parents* 
share.*" 

"  As  to  my  ten  shares  in  the  Pelican  Office,  I  give  the  same  to  my  son 
Thomas  John  Fentham,  and  his  heirs,  executors,  administrators,  and  assigns 
for  ever,  my  said  son  paying  thereout  the  profits  of  eight  shares  unto  my  said 
five  daughters  during  their  lives,  as  tenants  in  common ;  and  after  their  decease, 
and  when  and  as  they  shall  respectively  die,  the  share  of  her  and  them  so  dying 
to  return  to  my  said  son  and  his  issue ;  and  in  default  of  such  issue  of  my  said 
son,  I  give  all  the  said  shares  to  my  said  daughters  and  their  issue,  share  and 
share  alike.^ 

"I  also  give  to  each  of  my  said  five  daughters  the  sum  of  400/.  a  year 
during  their  lives,  payable  half-yearly ;  and  after  their  respective  deceases,  I 
give  the  same  to  their  children  respectively,  share  and  share  alike,  sodi 
children  not  to  be  entitled  to  more  than  their  deceased  parents*  share ;  and  in 
case  any  or  either  of  my  said  daughters  shall  die  without  issue,  then  the 
annuity  was  to  cease  and  fall  into  the  residue.** 

There  was  a  residuary  clause,  on  which  a  question  was  intended  to  be  raised 
as  to  the  rights  of  Thomas  John  Fentham's  widow,  but  was  afkerwaids 
abandoned.     It  ran  partly  thus : — 

**  And  as  to  all  the  rest,  residue,  and  remainder  of  my  freehold  and  copyhold 
messuages  or  tenements,  lands,  hereditaments,  and  premises,  and  personal  esfi^ 
whatsoever,  except,  &c.,  I  give,  devise,  and  bequeath  the  same  unto  my  boA 
trustees,  &c.,  to  hold  unto  them,  my  said  trustees,  &c.,  acocnrding  to,  &C.9  upon 
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trott  for  tbem  my  said  trustees,  &c.,  to  pay  the  rents,  issues,  and  profits  thereof 
unto  my  son  Thomas  John  Fentham,  or  to  permit,  &c.,  during  his  natural  life ; 
and  from  and  after  his  decease  I  do  hereby  give  and  devise  the  said  freeholds 
unto  and  amongst  all  and  every  the  children  of  my  said  son,  lawfully  begotten, 
which  shall  be  uving  at  the  time  of  the  decease  of  my  said  son,  Thomas  John 
Fentham,  share  and  share  alike ;  but  in  case  my  said  son  shall  die,  leaving  no 
iaaue  lawfully  begotten  him  surviving,  then  and  in  such  case  I  do  hereby  give 
and  devise  the  same  freeholds,  &c.  to  my  trustees,  to  pay  the  rents,  &c.  amon^ 
my  five  daughters,  as  tenants  in  common,  &c. ;  and  in  case  any  of  my  saia 
daughters  shall  ^hen  be  dead,  leaving  issue,  such  issue  to  be  entitled  to  their 
deceased  parents'  share,  as  tenants  in  common,  &c.,  with  benefit  of  survivorship 
in  case  of  no  issue.^ 

The  bill  was  filed  by  the  daughters  of  the  testator,  Thomas  Fentham, 
against  the  representatives  of  Thomas  John  Fentham,  their  brother,  and 
ttainst  their  own  children,  or  their  representatives,  and  against  the  trustees  of 
the  will  of  Thomas  Fentham. 

Kinderaky  (with  him  Dean)^  for  the  plaintiffs. — This  is  a  suit  instituted 
by  the  five  daughters  of  the  testator  in  the  cause,  to  determine  their  rights  as 
against  their  brother,  and  also  as  against  their  own  children.  First,  the  intro- 
ductory words  of  the  will,  "  such  worldly  estate,  &c.,*'  carry  realty  as  well  as 
personalty  (Prest.  Est.  180,  19^  227)  ;  and  a  devise  to  trustees  in  fee  for  the 
benefit  of  the  daughters  gives  them  a  fee.  {Challenger  v.  Shepherdj  (a)  8  T.  R, 
B97;  Knight  v,  Selby,  3  Scott,  N.  S.  409.)  Next,  the  word  « issue,**  though,  in 
its  general  and  unrestricted  sense,  meaning  "  descendants,**  yet  here,  throughout 
the  whole  will,  is  confined  to  "  children  ;**  and  that  it  may  be  so  confined  by  the 
context  is  obvious.  {Sibley  v.  Perry ^  (6)7  Ves.  632;  Ridgway  v.  Munkittrick^  (c) 
1  Dr.  &  War.  84.)  Now,  as  to  the  Phoenix  and  Pelican  shares,  the  children 
of  the  daughters  are  not  to  take  concurrently  with  their  parents,  but  must 
either  take,  by  way  of  substitution,  or  by  succession  or  limitation  over ;  and 
it  is  submitted  that  the  intention  of  the  testator  was,  that  his  daughters*  children 
should  take  by  way  of  substitution  for  their  parents,  if  they  should  die  in  the 
lifetime  of  his  son.  This  event  not  having  happened,  the  daughters  take  abso- 
lute interest  in  the  shares  in  question.  Then  as  to  the  annuities,  we  contend 
that  the  children  only  take  a  life  interest  therein,  and  that  the  fund  out  of 
which  they  are  paid  afterwards  falls  into  the  residue.  They  cited :  Pearson  v. 
Steeens  (6  Bligh,  N.S.  203) ;  Gibbs  v.  Pate  (Sim.  182) ;  Butler  v.  Om- 
money  (4  Rus.  470)  ;  Blewett  v.  Roberta  (1  Gr.  &  Ph.)  ;  Robinson  v.  Hunt 
(4  Beav.  450) ;  Hutchinson  v.  Stephens  (1  Keen,  240) ;  2  Jarm.  Wills,  177, 
and  cases  there  cited. 

Turner  (with  him  Willcock)^  for  the  children  of  the  daughters. — A  life 
estate  is  given  to  the  daughters  in  the  Phoenix  shares,  and  their  children  are 

(«)  CkaUenger  t.  Shepherd.-^V^'hert  bq  eitate  in  The  testator  baviog  translated  the  word  "  itsae  *' 

fee  is  devised  to  trustees  in  trust  for  A.  B.,  without  to  mean  children,  the  technical  meaning  of  that  word 

anj  limitation  of  the  estate  to  the  cestui  que  trustf  is  thereby  altered. 

thm  latter  takes  the  beneficial  interest  in  fee.  Where  a  word  occurs  twice  in  the  same  instni- 

(6)  SibUpw.  Perrv.— Though  the  word^Mssne"  ment,  it  is  to  receive  the  one  meaning  in  both 

«U  comprehend  all  descendants,  upon   the  par-  places,  unless  there  appear  a  clear  intention  to  the 

tlndar  eonatmction  of  tlie  will,  it  was  confined  to  contrary. 

diOdren.  In  Rotnnton  v.  Hvnf,  there  was  a  bequest  of  an 

(e)  Bidgway  v.   Munkif trick. —Wtktrt  in  a  will  annuity  to  A.  and  B.,  and  to  the  survivor  for  lifis, 

wie  it  a  general  absolute  devise  of  real  and  per*  and  if  A.  should  have  any  children,  then  to  be  equally 

Moal  estate,  and  in  a  subsequent  daoae  the  tesUtor  divided  between  them ;  but  if  A.  should  die  without 

VMS  ImagfUft  plainly  restrictive  of  the  absolute  gift  lawful  issue,  then  to  B.  and  his  heirs  for  ever.  Held, 

Ib  mub  ■peeks  of  property,  but  not  in  words  eon-  that  the  children  of  A.  took  absolute  interest  in  a 

iafa||  H  to  that  one,  tte  reatriotion  will  be  held  ap-  perpetual  annuity. 


l^iAIs 


to  both,  unless  there  exists  a  clear  necessity 
-"     the  other  fk-oB  Its  operathm. 
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entitled  to  take  by  succession,  or  limitation  over.  We  should  be  ccmteDt  with 
the  same  construction  as  to  the  Pelican  shares ;  but  if  that  be  not  oonoeded, 
then,  according  to  the  construction  in  Wilde's  case  (6  Rep.  16),  we  insist  upon  a 
tenancy  in  common  between  the  daughters  and  their  children.  As  to  the 
annuities,  we  contend  they  are  perpetual,  and  there  ought  to  be  a  suoi  invested 
in  consols  sufficient  to  pay  them. 

Tinney  (with  him  Naylor)^  for  the  widow  and  representatives  of  Thomas 
John  Fentham. — We  claim  a  benefit  in  only  the  Pelican  shares.  There  is  no 
expression  in  the  will  clear  enough  to  take  away  from  Thomas  John  Fentham 
the  absolute  interest  given  to  him,  his  heirs,  executors,  administrators,  and 
assigns  {Chandless  v.  Pi-ice,  3  Ves.  99 ;)  and  a  gift  to  a  man  and  his  issue 
is  a  tail  as  to  real  estate,  and  in  the  case  of  personal  estate  it  is  a  quasi  tml. 
But  if  "  issue  **'  means  "  children,"  then  Wilde's  case  applies.  We,  therefore, 
contend  that,  subject  to  the  life  interest  of  the  daughters  in  eight  of  the  shares, 
there  was  an  absolute  gift  of  them  to  the  son.  They  cited  Carter  v.  Bentall 
(2  Beav.  657). 

White,  for  the  executors  and  trustees  of  Thomas  Fentham. 

Kindersley,  in  reply. 

The  Master  of  the  Rolls. — The  question  here  relates  to  fourteen  shares 
in  the  Phoenix  Office,  ten  in  the  Pelican  Office,  and  the  annuities  given  to  the 
testator's  daughters.  There  are  other  clauses  in  the  will  in  which  the  word 
*'  issue "  means  '*  children,'^  as  in  the  clause  relating  to  the  eldest  daughter. 
Then  the  testator  says,  as  to  the  Phoenix  shares,  **  I  direct,  &c.'*'  Now  the 
question  between  the  parents  and  their  children  is,  whether  the  children  are  to 
take  after  their  parents,  by  way  of  remainder  or  limitation  over,  or  whetlier 
they  are  to  take  by  way  of  substitution,  if  their  parents  sliould  not  be  linng 
at  the  period  of  distribution.  Now,  it  is  admitted  ihsitprimd  facie  the  woros 
import  substitution,  for  they  are,  *'  such  issue  not  to  be  entitled,  Sec.  ;'^.  but  it  is 
contended  that  a  different  conclusion  ought  to  be  come  to  here,  because  in 
another  part  of  the  will  that  could  not  be  intended.  Then  it  is  said,  a^  to  the 
Pelican  shares,  there  ought  to  be  a  different  construction,  as  the  language  of  die 
disposition  is  different.  First,  the  gift  is  absolute  to  his  son,  his  heirs,  executors, 
administrators,  and  assigns,  which  is  quite  different  from  the  beginning  of  the 
other  clause.  Then  there  are  no  words  shewing  that  the  testator  meant 
^'  children"'  when  he  used  the  word  "  issue,*"  for  the  words  are,  **  pay^i^S 
thereout,  &c.,  the  share  to  return  to  my  said  son  and  his  issue.*'  And  liastly, 
the  clause  which  says  the  issue  of  the  daughters  are  to  tijce  their  parentis^  shares 
is  wanting.  As  to  the  Phoenix  shares,  I  think  that  the  children  of  the  daughters 
were  intended  to  take  by  way  of  substitution,  in  case  of  the  daughters  aying 
in  the  lifetime  of  the  testator's  son,  and  not  by  way  of  succession  or  limitation 
over;  and  as  the  daughters  survived  the  son,  they  take  an  aljsolute  ipteres^.  As  to 
the  Pelican  shares,  I  think  the  word  *'  issue ''in  that  clause  cannot  lie  construed  tSo 
mean  *•'  children  ;"  and  the  gift  over,  therefore,  to  the  daughters  and' their  children 
is  void,  and  the  gift  to  the  son  remains  absolute.  Then  as  to  the  annuities,  there 
is  no  interposed  interest  given  to  the  son  in  this  case  ^  but  the  question  is  as  to 
the  duration  of  the  interest  given  to  the  children  of  the  daughters,  tt  is  said 
that  an  interest  for  life  only  is  given,  for  there  are  no  words  pointing  to  ap 
interest  of  a  longer  duration.  There  is  an  express  gift  of  ia  separate  anngity  to 
iCach  daughter  for  life,  and  that  is  continued  to  ner  chilclren;  but  whether  beyond 
!the  life  of  the  annuitants  is  the  question,  and  one  of  a  difficult  nature,  as  the 
words  following  the  gift  are  very  perplexing: — "Such  children  not  to  be 
entitled  to  more  than  their  deceased  parents'  share.'*'  Of  what?  Not  of  an^ 
aggregate  thing  as  a  share  of  the  testator's  estate;  no,  the  word  "share "u 
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relative,  and  it  means  that  no  daughter  is  to  have  any  benefit  from  another 
daughter's  annuity.  My  present  notion  then  is,  that  the  daughters  take  the 
Phcenix  shares  absolutely ;  that  the  Pelican  shares,  having  never  been  taken  out 
of  the  SOD  except  for  the  limited  interest  given  to  the  daughters,  belong  to  him 
absolutely,  subject  to  tliat  interest ;  and  that  the  children  of  the  daughters  only 
took  the  annuities  for  life ;  but  if  I  alter  my  opinion  I  shall  let  you  know. 

July  13. 
The  Master  of  the  Rolls  intimated  to  counsel  that,  on  consideration,  he 
remained  of  the  same  opinion. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Saturday^  March  14,  1846. 

SkAIFE  t;.  STEWART.(a) 

WiU,  conttrucHon,  of^Jnterest  of  fund  for  maintenance — Period  of  vetting, 
A  iutmtor^  after  nuikiug  certain  bequettis,  directed  that  the  principal  of  two  turns  of  money  shoM  he 
pay^hU  (a  the  children  of  his  daughter  at  their  respective  ages  of  twenty-one ;  and  that  in  the  mean^ 
time  his  trustees  should  pay  and  apply  the  dividends,  ^'c.  towards  the  maintenance  and  education  9f^ 
taid  ekildrtn  until  their  respective  shares  should  become  payable :  and  that  it  mijfht  he  lavf\dfor  the 
Maid  truBtees  to  apply  the  whole  or  any  part  of  the  principal  to  which  any  infant  might  he  entitled,  w^der 
the  provieio^  thereinhtfore  contained  at  any  earlier  period  than  the  same  would  become  vested  mt 
payable  by  virtue  of  such  provisions  for  the  advancement  in  the  world  and  benefit  of  such  infant.  One 
of  ^e  children  died  under  the  age  of  twenty-one,  intestate :  Held,  that  his  representative  was  not 
emtitledto  the  interest  that  had  accrued  during  the  infancy  of  the  deceased, 

^TWE  question  in  this  case  came  on  upon  further  directions.  By  the  decree 
X  made  on  the  hearin;^,  16th  November,  1829,  the  Master  to  \vhom  the 
cause  stood  referred  was  directed  to  make  the  usual  inquiries.  By  his  report, 
dated  26th  April,  1844,  the  Master,  among  other  things,  found  that  James 
Skaife,  the  testator  in  the  pleadings  named,  by  his  last  will  and  testament  in 
writing,  bearing  date  28th  May,  1812,  duly  executed,  after  having  directed 
the  payment  of  his  just  debts,  &c.,  and  certain  gifts  and  legacies  to  his 
wife,  Elizabeth  Skaifc,  and  her  son,  Joseph  Lancaster,  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  whatsoever  unto  his  friend 
John  Pearson,  and  the  said  testator's  son,  James  Skaife,  their  heirs,  executors, 
icJ,  upon  trust  .that  his  said  trustees,  and  the  survivor  of  them,  the  executors 
and  aaministrators  of  such  survivor,  should  pay  and  allow  unto  his  said  wife, 
durinjjher  natural  life,  and  to  James  Gainsford,  in  his  said  will  named,  during 
hisliie,  the  annuity  in  his  said  will  mentioned,  and  upon  trust  that  they,  the 
said  trustees,  and  the  survivor  of  them,  and  the  executors  and  administrators  of 
«uch  survivor,  should,  upon  the  said  testator's  daughter,  Mary  Skaife,  being 
married  or  attaining  her  age  of  twenty-one  years,  which  should  first  happen, 
"by  such  ways  and  means  as  to  them  should  seem  meet  and  expedient,  from  and 
out  of  his  the  said  testator's  estate  and  efiPects,  raise  the  sum  of  1,000/.,  and 
dioulcl,  as.soon  after  the  decease  of  his  said  wife  as  they  conveniently  could,  but 
not  sooner,  by  the  ways  and  means  aforesaid,  raise  a  further  sum  of  2,000/., 
and  should  stand  possessed  of  and  interested  in  the  said  several  sums  of  1,000/. 

(«)  Reported  by  G.QoLSiMiTH,  Esq.,  Baniit«r*at-Uw. 
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and  2,000/.  as  and  when  thej  should  so  respectivdy  be  raised,  and  should  pttt^ 
place,  and  continue  the  same  out  at  interest  on  Government  or  real  aecuiitiei^ 
and  should  pay  the  interest,  dividends,  and  annual  proceeds  thereof,  fiitmi  time 
to  time  as  tne  same  should  be  received,  unto  his  said  daughter,  Mary  Skaife, 
for  her  sole  and  separate  use,  free  from  the  debts,  control,  or  engagements  of  any 
husband  she  might  have,  for  and  during  her  natural  life ;  and  fo>m  and  aftortbe 
decease  of  the  said  testator^s  said  daughter,  that  his  said  trustees,  and  the 
survivor  of  them,  and   the  executors  and  administrators  of  such  survivor, 
should  stand  and  be  possessed  of  the  said  principal  sums  of  ]  ,000/.  and  2,0001, 
and  the  funds  and  securities  wherein  the  same  should  be  from  time  to  time 
invested,  in  trust  for  any  one  or  more,  or  for  all  and  every,  the  child  and 
children  of  his  said  daughter,  in  such  shares  and  proportions,  and  in  sudi 
manner  as  she  should,  notwithstanding  her  coverture,  by  her  last  will  appdnt; 
and  in  default  of  any  such  appointment,   and  to  so  much  as  any  sudi,  tf 
partial,  should   not  extend  (and  subject  to  any  such  partial  gift,  devise,  or 
oequest,  limitation  and  appointment),  in  trust  for  all  and  every  the  child  and 
children  of  his  the  said  testator's  said  daughter,  equally  to  be  divided  between 
them,  if  more  than  one,  share  and  share  alike,  or  if  there  should  be  but  one, 
then  in  trust  for  such  only  child,  and  to  be  paid  and  payable  to  such  children 
or  child  in  manner  following ;  that  is  to  say — the  part  or  share,  or  parts  or 
shares,  of  such  as  should  be  a  daughter  or  daughters,  at  her  or  their  respective 
age  or  ages  of  twenty-one  years,  or  day  or  days  of  marriage,  whichever  first 
should  happen ;  and  the  part  or  share,  or  parts  or  shares,  of  such  as  should  be  a 
son  or  sons,  at  his  or  their  arriving  at  the  age  of  twenty-one  years,  with  benefit 
of  survivorship  between  them  in  case  of  the  death  of  any  of  them,  being  a  son 
or  sons,  under  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters, 
under  that  age  and  unmarried.     And  upon  trust,  that  his  said  trustees,  and 
the  survivor  of  them,  and  the  executors  and  administrators  of  such  survivor, 
should  and  might,  in  the  mean  time,  pay  and  apply  the  dividends,  interest,  and 
proceeds  of  the  said  principal  sums  of  1,000/.  and  2,000/.  for  and  towards  the 
maintenance  and  education  of  such  children  or  child,  until  their  respective 
shares,  or  his  or  her  share,  of  the  principal  money  should  become  payable,  and 
in  proportion  to  their  respective  shares  and  interest.     And  the  said  testator 
declared  that  it  should  and  might  be  lawful  for  his  said  trustees,  or  the  survivor 
of  them,  his  executors  or  administrators,  at  their  or  his  discretion,  but  not 
otherwise,  to  pay  and  apply  the  whole,  or  any  part  of  the  principal  to  which 
any  infant  should  be  entitled  under  the  provisions  thereinbefore  contained,  at 
any  earlier  period  than  the  same  would  become  vested  or  payable  by  virtue 
of  such  provisoes,  for  the  preferment  or  advancement  in  the  world,  and  benefit 
of  such  infant.      And  the  said  testator  declared  that,  notwithstanding   the 
postDonement  of  the  payment  of  their  shares  to  the  said  several  children  until 
the  aecease  of  his  said  daughter,  the  share  or  shares  of  such  of  them  as,  being  a 
son  or  sons,  should  have  attained  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  should  have  attained  that  age  or  have  been  married,  in  Uie 
lifetime  of  his  said  daughter,  should  be  a  vested  interest,  or  vested  interests, 
and  be  transmissible  to  his,  her,  or  their  respective  executors,  administi*ator8, 
and  assigns.     And  the  said  testator  empowered  his  said  trustees  to  change  the 
securities  on  which  the  said  sums  of  1,000/.  and  2,000/.  should  be  so  invested. 
And  the  said  testator  declared  it  to  be  his  will  and  mind,  notwithstanding  any 
thing  in  his  said  will  contained,  that  upon  the  arrival  of  his  said  daughter  at 
her  age  of  twenty-one  years  or  her  day  of  marriage,  whichever  should  first 
happen,  or  at  any  time  after  either  of  those  events,  at  the  pleasure  and  discretion 
of  his  said  trustees,  or  the  survivor  of  them,  or  the  executors  or  administrators 
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of  such  survivor,  it  should  and  might  be  lawful  to  and  for  his  said  trustees,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  if  they 
should  think  proper,  but  not  otherwise,  to  pay  and  advance  to  his  said  daughter 
anv  sum  not  exceeding  in  the  whole  the  sum  of  1,000/.,  part  of  the  said  several 
principal  sums  of  1,(X)0/.  and  %000L  thereinbefore  directed  to  be  invested,  or 
to  assign  or  assure  the  same  unto  such  persons  and  in  such  manner  as  she 
should  in  anywise  direct  or  appoint,  freed  and  absolutdy  discharged  from  idl 
and  every  the  trusts  and  limitations  thereinbefore  contained  respecting  the 
whole  of  the  said  several  sums  of  1,000/.  and  2,000/. ;  and  that  thenceforth  so 
much  as  should  then  remain  of  the  said  sums  of  1,000/.  and  2,000/.  only  should 
remain  and  be  sul^ect  to  the  same  trusts,  or  such  of  them  as  should  be  subsisting 
and  capable  of  taking  effect.  And  the  said  testator  thereby  expressly  directed 
that,  ii  his  said  daughter  should  die  without  leaving  any  child  or  children, 
lawfully  begotten,  or  leaving  such,  if  every  such  child,  oeing  a  daughter,  should 
die  before  her  arrival  at  the  age  of  twenty-one  years  or  marriage,  or  being  a 
son,  before  his  arrival  at  the  age  of  twenty-one  years,  then  the  said  principal 
sums  of  1,000/.  and  2,000/.,  so  thereinbefore  given  in  trust  for  the  benefit  of  his 
said  daughter  and  her  child  or  children,  or  so  much  thereof  as  should  then  be 
unapplied,  unadvanced,  or  undisposed  of,  under  all  or  any  of  the  trusts, 
powers,  and  provisions  thereinbefore  contained,  should  sink  into  and  become 
part  of  the  residue  and  remainder  of  his  (the  said  testator's)  estates  and  efiects, 
and  be  subject  to  the  trust  and  direction  thereinafter  contained  respecting  the 
same ;  and  as,  and  for,  and  concerning  all  the  rest,  residue,  and  remaining  part 
of  his  estate  and  effects,  not  by  him  thereinbefore  given,  devised,  and 
beaueathed,  the  said  testator  directed  that  his  trustees,  and  the  survivor  of  them, 
and  the  executors,  &c.,  should  stand  possessed  of,  and  interested  in,  the  same 
and  every  part  and  parcel  thereof,  in  trust  for  his  said  son  James  Skaife,  his 
heirs,  executors,  &c.,  for  ever,  for  his  and  their  own  proper  estates  and  effects 
for  ever.  And  the  said  testator  thereby  nominated  and  appointed  the  said 
James  Pearson  and  James  Skaife  executors  of  his  said  will. 

The  testator  died,  leaving  the  said  James  Skaife,  his  only  son  and  heir-at- 
law,  the  said  Elizabeth  Skaife,  his  widow,  and  the  said  Mary  Skaife,  his 
daughter,  him  surviving.  James  Skaife  alone  proved  the  said  testator'^s  will 
in  the  Episcopal  Court  of  Chester,  on  the  10th  day  of  February,  1814.  The 
testatof^s  daughter,  the  said  Mary  Skaife,  on  or  about  the  12th  day  of  April, 
1817,  married  with  the  defendant,  Robert  Stewart,  and  thereupon  the  sum  of 
700/.,  part  of  the  sum  of  1 ,000/.  which  she  was  entitled  to  have  raised  under 
the  directions  contained  in  the  said  testator's  will,  was,  by  the  direction  of  the 
said  Mary  Stewart,  raised  and  paid  to  the  said  Robat  Stewart.  There  was 
issue  of  this  marriage  one  child  only,  viz.,  John  Fullarton  Stewart,  who  was 
bom  on  or  about  the  16th  January,  1820.  The  said  Mary  Stewart  died  in 
December,  1822,  intestate,  leaving  l^er  husband,  the  said  Robert  Stewart,  and 
John  F.  Stewart,  her  only  child,  her  surviving,  she  having  previously  attained 
her  ace  of  twenty-one  years.  John  FuUerton  Stewart,  by  ms  next  fnend,  filed 
his  bul  in  April,  1826,  against  the  said  James  Skaife  and  John  Pearson,  when, 
fay  a  decree  bearing  date  4th  July,  1826,  it  was  ordered  that  a  receiver  should 
be  appointed,  and,  by  another  decree  in  the  same  cause,  it  was  ordered  that 
two  proper  persons  should  be  appointed  as  trustees  of  the  will  of  the  testator 
in  the  place  of  the  said  defendants. 

The  testator's  widow,  Elizabeth  Skaife,  died  in  the  month  of  April,  182ff» 
and  James  Gainsford  also  dqmrted  this  life. 

The  Master  appointed  William  Lindsay  and  Alexander  McGregor  to  be  new 
taiatoea  in  the  stead  of  the  said  defendants,  James  Skaife  and  ^hn  Fearaoo* 
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John  FuUerton  Stewart,  the  late  plaintifT,  was  drowned  on  the  7th  August, 
1888,  in  the  Bay  of  Bengal,  on  occasion  of  the  wreck  of  the  ship  Rajah  Ranee. 
He  died  intestate,  and  without  having  been  married,  being,  at  the  time  of  bis 
death,  between  eighteen  and  nineteen  years  of  age ;  and  letters  of  administra- 
tion  were  taken  out  by  his  father,  the  said  Robert  Stewart,  who  thereby 
became  his  sole  legal  personal  representative.  The  Master  found  that, 
excepting  the  sum  of  700/.  before  mentioned,  no  part  of  the  said  sums  of  1,000/. 
and  2,0<M)/.  given  by  the  said  testator  in  trust  for  the  said  Mary  Stewart  and 
her  issue,  had  been  paid,  and  that  no  payments  had  ever  been  made  on  account 
of  the  interest  or  dividends  thereon,  or  any  part  thereof,  for  the  maintenance  or 
education  of  the  said, J.  F.  Stewart ;  and  that,  by  reason  of  his  death  under 
the  age  of  twenty-one  years,  the  trustee  in  the  will  of  the  said  testator,  James 
Skaife,  for  raising  and  paying  the  said  sums  of  300/.  and  2,000/.,  to  which  the 
said  John  F.  Stewart  would  have  been  absolutely  entitled  had  he  lived  to  attain 
that  age,  had  ceased,  and  such  principal  sums  were  no  longer  raisable.  The 
point,  therefore,  between  the  defendant  and  the  said  Robot  Stewart  and  the 
present  plaintiff,  was  as  to  the  right  of  the  former,  as  the  administrator  of 
John  F.  Stewart,  his  son,  the  said  plaintiff  in  the  former  suit,  to  receive 
interest  on  the  sums  of  SOO/.,  part  of  the  said  sum  of  1,000/.,  and  of  2,00tt, 
the  said  defendant  claiming  interest  upon  the  former  sum  from  the  decease  of 
Mary  Stewart,  the  mother  of  J.  F.  Stewart,  and  interest  on  the  latter  sum 
from  the  death  of  Elizabeth  Skaife,  the  widow  of  the  testator,  up  to  the  time 
of  J.  F.  Stewart's  decease. 

Elderton^  for  the  defendant  Robert  Stewart,  the  personal  representative  of 
J.  F.  Stewart,  contended  that  if  the  interest  on  the  fund  were  vested  in  the  son, 
it  was  given  him  for  the  purpose  of  maintenance  and  education,  and  was  an 
absolute  gift ;  and  as  to  tne  clause  in  the  will  where  the  testator  was  supposed 
to  have  shewn  some  indication  that  the  fund  should  not  vest,  namdy,  ^^topay 
and  apply  the  whole  or  an]r  part  of  the  principal  to  which  any  infwt  mi^t 
be  entitled  under  the  provisions  thereinbefore  contained,  at  any  earlier  period 
than  the  same  would  become  vested  or  payable  by  virtue  of  such  provisions,** 
it  only  shewed  that  the  testator  had  an  impression  that  the  fund  was  not  vested, 
which,  according  to  the  true  construction,  amounted  to  nothing,  since  a  mis- 
taken notion  on  the  testator'^s  part  would  not  prevent  a  vested  interest  from 
arising  where  the  words  were  sufficiently  strong  to  sustain  it.  Cases  cited  :«- 
Comber  v.  Graham  (1  R.  &  M.  450),  Saunders  v.  Vautier  (1  Cart.  I'a.  240), 
Barber  v.  Barber  (S  Myl.  &  C.  688),  Campbell  v.  Brownrigg  (1  Ph.  801). 

Bethell  and  Kinglake, — The  administrator  cannot  claim  unless  the  interest 
of  the  fund  is  wanted  for  the  purpose  of  maintenance  ;  to  entitle  him  to  claim, 
it  must  amount  to  an  absolute  gift.  A  gift  for  the  purpose  of  maintenance  is 
not  so :  the  maintenance  is  the  motive  and  measure  of  the  gift,  and  is  only  a 
gift  of  so  much  as  is  actually  applied  for  the  purpose  intended. 

The  Vice-Chancellou  considered  the  case  of  Barber  v.  Barber  (o)  was 

(a)  Id  this  caie,  ftlladcd  to  by  his  Honour,  John  &c.  until  he  arrives  at  the  age  of  twenty-one  years; 
Hacklntosb,  the  testator,  after  making  certain  be-  and  after  that  period  he  shall  have  the  power  of  re- 
quests out  of  his  residuary  estate  to  his  son  and  ceiving  such  interest  or  dividends  himself,  and  dis- 
daughter  respectively,  directed  as  follows : — *'  After  pose  of  it  as  he  may  think  proper.  unUl  he  arrives 
the  sale  of  my  estate  and  property,  as  before  directed,  at  the  age  of  twenty-five  years ;  then  the  whole  of 
I  desire  that  the  property  I  have  bequeathed  to  my  the  property  I  have  bequeathed  to  him  shall  be  at 
ion.  John  Mackintosh,  and  my  daughter  Eliza  Jane  his  own  disposal  without  control.  It  is  my  will  and 
Mackintosh,  may  be  invested  in  the  public  funds  of  desire  that  half  the  property  which  I  last  bequeathoi 
Great  Britain,  in  separate  accounts,  in  the  names  to  my  daughter  Eliza  Jane,  may  be  invested  in  the 
of  trustees,  appointed  by  my  executors,  and  also  in  public  funds  of  Great  Britain,  in  the  name  of  herself 
the  names  of  my  son  and  daughter.  And  it  ia  also  and  trustees,  appointed  by  my  executors  for  thit 
my  will  and  desire  that  the  interest  or  dividends  purpose,  for  her  maintenance,  education,  use,  and 
arising  from  the  said  funded  property  for  my  son  benefit  during  her  life ;  and  for  her  child  or  childrea, 
'John  be  applied  for  his  mainteoaaee,  education,  if  any  livfaag  at  tba  time  of  her  deoeaae.    But  if 
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ferent  from  the  present  one,  and  thought  that,  looking  at  the  whole 
ope  of  the  will,  as  also  the  circumstances  which  had  happened,  the  father^ 
( administrator,  was  not  entitled  to  interest. 

Declare  that  the  plaintiff  is  entitled  (subject  to  the  costs  hereafter 
directed  to  be  taxed  and  paid)  to  the  fund  in  court,  and  to  have 
conveyed  to  him  the  estates  remaining  unsold. 

The  costs  of  all  parties  of  this  suit,  and  the  costs  remaining  unpaid  in 
Stewart  v.  Slcaife,  and  the  bill  of  revivor,  to  be  taxed  and  paid 
out  of  the  fund  in  court.  The  costs  of  the  plaintiff  in  this  suit, 
and  the  defendants,  the  trustees,  to  be  taxed  as  between  solicitor 
and  client. 


It  is  DO  issue  livings  at  the  time  of  her  decease, 
It  the  said  property  should  devoWe  to  my  son 
in  Mackintosh ;  and  in  ease  he  is  dead  also  and 
i  left  no  issne ,  the  said  property  shall  derolTe  to 

executors  herein  named ;  but  if  there  is  issue  of 

ion  John  living,  then  it  shall  devolve  to  that 
ie»  And  the  other  half  of  the  property  bequeathed 
ber  shall  be  invested  ia  the  public  funds  for  her 
e  use  and  benefit  until  she  arrives  at  the  age  of 
mty-one  years ;  then  the  said  property  shidl  be 
ber  own  disposal  without  eoatrol/'  The  testator 
ther  directed  that  his  son  John  might  dispose  of 

property  by  will  after  his  attaining  the  age  of 
!Bty  years ;  but  should  he  die  before  that  age, 
a  that  the  property  should  devolve  to  his  daughter 
la  Jane,  if  she  were  then  living ;  and  should  she 
before  she  was  twenty^one  years,  then  the  pro- 
t|  bequeathed  to  her  should  devolve  to  hia  son 
IB ;  but  in  case  of  their  respective  deaths  before 
y  arrived  at  the  age  of  twenty- one,  then  the  pro- 
tf  bequeathed  to  them  should  devolve  to  and 
oae  the  property  of  the  four  persons  named  in 

laid  will,  to  be  divided  betwfzt  them  in  equal 
ifortioni,  and  to  their  hefara  for  aver,  which  last 
ir  persons  he  also  appointed  his  ezecutora. 
3neof  the  four  persons  whom  the  testator  named 
aecator  renounced  probata  and  declined  ta  act ; 


and  afterwards  both  the  son  and  daughter  of  the 
testator  died  under  twenty-one  and  without  issue. 
Soon  after  the  death  of  the  testator  a  bill  was  Hied 
to  have  the  rights  of  the  different  parties  interested 
under  the  will  ascertained,  and  the  property  admi- 
nistered and  secured  for  their  benefit  under  the 
direction  of  the  Court.  Upon  the  death  of  Jane 
Eliza,  who  avnrived  her  brother  John,  a  bill  of 
revivor  and  supplement  was  filed  by  her  personal 
representatives  aninst  the  persons  named  as  exe- 
cutors in  the  wIU  of  the  original  testator,  and 
against  the  other  persona  interested  in  his  real* 
duary  estate,  praying  that  the  rights  of  the  plaintiffs 
as  representing  EUsa  Jane  Mackintosh,  might  be 
declared. 

Upon  an  appeal  from  the  Maater  of  the  Rolla,  it 
vra»  held  :— Mvf,  that  the  interest  which  accrued 
upon  the  aharea  of  the  aon  and  daughter  during  their 
respective  minorities,  so  far  as  it  had  not  been 
applied  to  their  maintenance  and  education,  vested 
absolutely  in  them  and  passed  to  their  personal  re- 
presentativea ;  and,  secondly,  that  the  onc-foorth 
share  in  the  residue,  to  which  the  executor,  who  bad 
renounced  would  have  been  entitled,  as  one  of  the 
legatees  over,  if  he  had  acted,  was  a  lapsed  legacy, 
and  did  not  devolve  to  the  three  other  persona  named 
vrith  him  aa  legatcea  of  that  reaidue. 
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Tuesday,  Saturday,  and  Monday,  April  21,  25,  and  27 ;  also  Friday  and 
Monday,  May  22  and  25,  1846. 

Duke  of  Leeds  v.  Lord  Amhebst  and  Others,  (a) 

Equitable  watte — Tenant /or  Itfe  withovi  impeachment — Non-claim — Lapte. 

The  late  Duke  qf  Leede  woe  tenant  for  life  without  impeachment  qf  watte  of  eeveral  eetaiee  (inelHihi§ 
a  maneion-house,  or  family  residence,  and  a  caetle,  situate  many  miles  apart  from  each  other), 
remainder  to  his  first  and  other  sons  in  tail  male.  The  duke  in  the  year  1808,  for  prudtaM 
reasons,  as  it  was  alleged^  pulled  doum  the  mansion-house,  and  converted  the  demesne  into  a  farm, 
and  cut  down  much  ornamental  timber  and  growing  trees.  The  duke's  eldest  son,  theplmmSif, 
coming  of  age  on  the  2\st  qfMay,  1819,  and  residing  at  that  time  abroad  with  his  father,  ejteeuUii 
in  cof^unction  with  his  father,  certain  indentures  creating  a  tenant  to  theprmeip9,far  tkepurpm 
4^  suffering  common  recoveries,  which  were  afterwards  duly  suffered,  and  certain  uses  dedarti, 
reserving  a  Joint  power  of  appointment  to  his  father,  the  late  duke,  and  the  plaintiff.  Several  wuH- 
gages  were  made  by  them  between  the  date  of  the  recoveries  and  the  year  1828,  tn  exercise  efikmr 
Joint  powers,  whereby  the  sum  of  2b, 0001.  was  raised  on  behalf  of  the  late  duke,  and  7fiOOLfbr  (k 
benefit  of  the  plaintiff  in  purchasing  him  a  commission  in  the  army. 

Disputes  having  arisen  in  1828  between  the  plaintiff  and  the  late  duke,  relative  to  a  re-settlewimt  9f 
the  estates,  various  proposals  and  counter-proposals  were  made  on  behalf  qf  each  party  until  18)5, 
when  all  negotiations  ceased ;  but  it  appeared  that,  although  during  the  period  qfsuck  negotiatiem 
the  plaintiff  made  no  specific  claim  against  his  father  during  his  lifetime,  yet  he  urged  ike  tiiei- 
etance  of  the  waste  as  a  matter  to  be  taken  into  consideration  in  carrying  out  theproposabrf 
resettlement,  which  did  not,  however,  take  place. 

The  late  duke  died  m  the  year  1838,  having,  by  his  wUl,  given  away  from  the  plaintiff  ev^ry  tUai 
over  which  he  had  a  disposing  power,  whereupon  he  filed  his  bill  against  the  representatives  qf^ 
late  duke  and  those  claiming  under  his  will,  praying  compensation  out  qf  his  real  or  permmti 
estates. 

Held,  that  the  lapse  of  time  and  non-claim  was  no  answer  to  the  bill,  and  that  the  most  fit  timifit 
the  remainder-man  to  make  the  claim  was  upon  the  death  qfthe  tenant  for  Itfe. 

FROM  the  statements  in  the  bill,  it  appeared  that  under  a  settlement  made 
upon  the  marriage  of  the  late  duke,  then  Marquis  of  Carmarthen,  dated 
the  7th  and  8th  of  August,  1797,  the  late  duke  became  (subject  to  the  life 
estate  of  his  father,  the  then  Duke  of  Leeds)  tenant  for  life,  without  impeach- 
ment of  waste,  of  various  landed  estates  in  the  county  of  York,  including  a 
messuage  or  mansion-house  called  Kiveton  Hall,  and  the  demesne  lands,  con- 
taining 693  acres,  with  remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  remainder  to  the  first  son  of  his  body  by  his  then  intended  wife,  and  the 
heirs  male  of  the  body  of  such  first  son,  with  remainders  over.  Francis,  Duke 
of  Leeds,  the  father  of  the  late  duke,  died  in  January,  1799,  upon  which  event 
the  late  duke  became  entitled  to  Kiveton  Hall  for  life,  without  impeachment  of 
waste,  remainder  in  tail  male  to  the  plaintiff^,  his  son,  who  was  born  on  the  Slst 
May,  1798.  At  the  date  of  the  above  marriage  settlement,  Kiveton  Hall  had 
been  for  many  successive  generations  the  family  residence  of  the  Dukes  of 
Leeds  and  their  ancestors.  At  that  time  the  late  duke,  then  Marquis  of  Car- 
marthen, was  also  tenant  for  life,  expectant  upon  the  death  of  his  father,  of 
{among  other  manors)  the  castle  and  manor  of  Hornby,  in  the  county  of  York, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  under  the  will  of  his 
maternal  grandfather,  Robert,  late  Earl  of  Holdemess.  The  late  duke  coA- 
tinued  to  reside  at  Kiveton  at  various  periods,  until  the  year  1809,  at  which 
time  the  mansion-house  of  Kiveton  was,  according  to  the  statements  in  the  biUf 
fitted  for  a  ducal  residence,  and  the  demesne  lands  contained  much  ornamental 
timber,  and  young  growing  trees,  which  were  at  that  time  wholly  unfit  to  be 

(a)  Reported  by  Q.  Goldsmith,  Esq.,  BarrUter-at-Uw. 
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cut.  That  in  the  year  18099  the  plaintiff,  being  then  eleven  years  old,  the  late 
duke  pulled  down  the  mansion-house  of  Kiveton,  together  with  all  the  build* 
ines  belonging  thereto,  destroyed  the  gardens,  cut  down  the  ornamental  and 
Dtoer  growing  timber,  and  converted  the  demesne  into  a  farm,  and  let  it  to  a 
tenant  upon  a  fanning  lease.  That  the  late  duke  realized  a  large  sum  of 
money  by  selling  the  materials  of  the  house,  and  the  timber  so  cut  down,  and 
then  ceased  to  live  at  Kiveton,  and  wait  to  reside  at  Hornby  Castle.  The 
plaintifl*  attained  his  age  of  twenty-one  years  on  the  21st  May,  1819,  at  which 
time,  and  for  some  time  previously,  the  plaintiff  had  resided  on  the  Continent^ 
with  his  father,  the  late  duke.  That  four  days  afterwards,  plaintiff  and  the 
late  duke,  being  then  resident  abroad,  executed  indentures  of  lease  and  release^ 
dated  the  24th  or  25th  May,  1819,  for  the  purpose  of  suffering  two  common 
recoveries,  which  were  duly  suffered,  in  pursuance  thereof,  whereby  the  estates 
devised  by  the  will  of  the  late  Earl  of  Holdemess,  and  the  said  settled  estates, 
were  limited  and  assured  to  such  uses  and  for  such  trusts,  intents,  and  purposes, 
as  the  said  late  duke  and  the  plaintiff  should,  in  manner  therein  mentioned, 
jointly  appoint,  and  in  default  ot  appointment,  or  as  far  as  the  same  should  not 
extend,  to  the  same  uses  and  trusts  as  the  said  several  estates  were  then  severally 
subject.  The  bill  then  alleged,  that  at  the  time  when  the  plaintiff  executed 
the  said  indentures  of  the  24th  and  25th  May,  18199  it  was  stated  to  him  that 
the  only  object  of  such  deeds  and  recoveries  was  to  enable  the  plaintiff  and  the 
late  duke,  his  father,  to  raise  money  for  their  present  occasion  ;  that  he,  the 
plaintiff,  had  no  professional  adviser  upon  the  occasion ;  that  previous  to  the 
execution  of  such  deeds  there  had  been  no  discussion  whato'er  relative  to  the 
waste  and  spoliation  which  had  be^  committed  at  Kiveton ;  and  that  plaintiff 
was  ignorant  of  the  nature  and  extent  of  such  waste,  and  of  his  rignts  and 
claims  in  respect  thereof. 

Between  the  years  1819  and  1828,  the  plaintiff  and  his  father,  the  late  duke, 
executed  various  mortgages  for  sums  amounting  in  the  whole  to  between 
90,000/.  and  40,000/. ;  all  of  which  were  for  the  purposes  of  the  late  duke,  with 
the  exception  of  7,222/.  7s.  6d.  raised  by  mortpa^,  in  1825,  for  purchasing  a 
commission  in  the  Horse  Guards  for  the  plaintiff.  It  also  appeared  that  an 
estrangement  existed  between  the  plaintiff  and  the  late  duke,  in  consequence 
of  the  plaintiff^s  marriage,  which  took  place  in  the  year  1828,  but  that  negotia- 
tions were  commenced  between  them  for  the  purpose  of  having  a  re-settlement 
of  the  estates,  which  negotiations  continued  for  several  years,  but  ultimately,  in 
the  year  1835,  the  plaintiff  not  concurring  in  all  the  proposab,  the  negotiations 
were  suspended.  That  feelings  of  estrangement  towards  the  plaintiff  existed 
on  the  part  of  the  late  duke  until  shorUy  before  his  death,  which  happened 
suddenly  in  the  month  of  July  1838.  The  bill  then  stated  that,  after  the 
negotiations  for  the  re-settlement  of  the  estate  had  been  commenced  in  the  year 
1S«8,  it  was  understood  and  arranged  by  and  between  Mr.  Wharton,  as  the 
adviser  of  plaintiff,  and  Mr.  Still,  who  acted  for  and  on  behalf  of  the  late  duke, 
that  the  duke  would  not  exercise  in  future  a  leasing  power  which  he  possessed 
over  the  family  estates  in  Cornwall ;  and  that,  in  consideration  thereof,  plaintiff 
should  not  insist  upon  any  compensation  for  or  in  respect  of  the  said  waste  and 
destruction  committed  by  the  late  duke ;  and  that,  accordingly,  in  all  the  pro> 
posals  that  were  made  for  a  re-settlement,  the  power  of  leasing  was  not  included 
among  the  powers  proposed  to  be  inserted  in  the  re-settlement ;  and  that  plain* 
tiff,  on  his  part,  in  consideration  of  the  said  power  of  leasing,  and  of  the  niture 
exerdae  thereof,  being  agreed  to  be  given  up,  did  not  further  insist  upon  his 
daim  and  his  right  to  compensation.  That,  notwithstanding  such  understand* 
ing,  the  said  mt  duke  afterwards  made  and  executed  nine  different  leases  for 
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ninety-nine  years,  determinable  on  three  lives,  of  divers  parts  of  the  settled 
estates  in  Cornwall,  the  whole  amount  of  yearly  rent  reserved  on  such  leases 
being  only  85/.  13s.  4d.,  whereas  the  rack-rent  on  such  premises  was  at  that 
time  ^,100/.  or  thereabouts.  That  such  leases  were  made  to  trustees  in  trust 
for  himself.  The  bill  also  stated  the  will  of  the  late  duke,  by  which  be  devised 
all  the  estates  over  which  he  had  power  away  from  the  plaintiff,  together  with 
all  his  personal  estate  and  effects.  The  bill  prayed  that  it  might  oe  declared 
that  the  plaintiff  might  be  entitled  to  compensation  out  of  the  personal  estate  of 
the  late  Duke  of  Leeds ;  or  if  the  personal  estate  should  prove  to  be  insult 
ficient,  then  that  he  might  be  entitled  to  compensation  out  of  the  real  estates 
devised  by  the  said  late  duke  for  certain  acts  of  equitable  waste  committed  hj 
bim. 

The  defendants,  who  claimed  to  be  beneScially  entitled  under  the  will  of  the 
late  duke,  admitting  many  of  the  statements  made  in  the  bill,  alleged  that 
before  the  time  when  the  late  duke  came  into  possession  of  the  property,  Hornby 
Castle  had  been  considered  a  more  suitable  residence  for  the  family,  and 
Kiveton  Hall  had  been  more  or  less  given  up  as  a  residence,  and  had  for  some 
years  been  falling  into  a  want  of  repair.  That  the  expense  of  keeping  it  in 
repair  as  well  as  keeping  Horaby  Castle  in  repair,  being  an  oppressive  expense 
too  great  for  the  income  of  the  estates,  the  late  duke,  after  much  consideration, 
determined  that  it  was  for  the  lienefit  of  the  family  that  Kiveton,  as  a  family 
residence,  should  be  given  up ;  that  the  hall,  being  much  dilapidated,  was  then 
pulled  down,  and  some  of  tne  materials,  together  with  some  of  the  trees  cut 
down,  were  sold,  but  that  the  money  expended  ih  building  farm-houses,  o0ioe8, 
&c.  upon  the  said  demesne  of  Kiveton,  was  much  more  than  the  value  of  the 
whole  of  the  materials  and  timber.  That  the  farm,  which  consisted  of  538 
acres,  was  let  for  a  rent  of  764/.  per  annum,  on  a  lease  for  twenty-one  yean^ 
from  Lady-day,  18S6.  That,  as  to  the  negotiations  for  a  re-settlement,  they 
did  not  believe  that  it  was  understood  that  the  late  duke  was  to  give  up  his 
power  of  leasing  over  the  Cornwall  estates  as  an  equivalent,  or  in  consideration 
of  plaintiff  not  making  any  claim  as  touching  Uie  aUeged  waste,  or  that  any 
such  claim  had  ever  been  made  by  him,  or  that  he  was  ever  admitted  to  have 
been  entitled  to  such  compensation.  The  defendants,  moreover,  denied  that 
the  said  power  of  leasing  was  omitted  in  the  proposals  for  a  re-settlement. 

Witnesses  were  examined  on  behalf  of  the  plaintiff,  to  prove  that  the  mansion 
of  Kiveton  was  larger  than  Hornby  Castle,  and  a  fit  residence  for  the  Duke  of 
Leeds,  and  for  many  generations  had  been  the  family  residence ;  that  much  oi 
the  timber  ought  not  to  have  been  felled ;  and  that  the  late  duke  had  reaUzed 
a  very  considerable  sum  of  money  by  the  sale  of  the  said  timber  and  the  ma- 
terials of  the  mansion,  which,  at  the  time  it  was  pulled  down,  was  in  a  good 
state  of  repair. 

During  the  negotiations  for  the  re-settlement  before  mentioned,  and  the  pro- 
posals and  counter-proposals  on  behalf  of  the  late  duke  and  the  plaintiff,  tnere 
occurred  the  foUowmg  passage  in  one  of  the  counter-proposals  made  by  the 
plaintiff,  then  Marquis  of  Carmarthen : — "  The  marquis,  in  adverting  to 
pulling  down  Kiveton  House,  and  disposing  of  the  materials,  &c.,  is  not 
desirous  of  founding  any  specific  claim  ;  but  he  cannot  but  think,  in  the  ulti- 
mate arrangement  due  consideration  should  be  had  to  the  circumstance,  there 
being  no  house  left  on  the  estate  fit  for  the  eldest  son^s  residence.'^ 

Betheli  and  IJoydj  for  the  plaintiff. — Where  an  injury  is  effected  by  a  tenant 
for  life  to  the  inheritance,  which  might  render  him  liable  to  an  action  at  law, 
but  does  not  benefit  such  tenant  for  life  in  a  pecuniary  sense,  the  remedy  dies 
with  the  person.  On  the  contrary,  where  a  p^uniary  advantage  accrues  to  the 
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tenant  for  life  by  means  of  the  injury,  a  Court  of  Equity  will  relieve,  even 
though  the  tenant  be  dead.  All  we  ask  for  is,  a  compensation  for  an  injury 
done  by  the  tenant  for  life  to  the  remainder-man,  by  which  the  former  has  been 
benefited.  (1  P.  Wms.  406.)  As  to  the  lapse  of  time  since  the  waste  was  com* 
mitted,  which  is  urged  by  the  defendants  in  their  answer  against  our  claim,  we 
nj  that  the  plaintiff  was  at  that  time,  namely  in  the  year  1809>  an  infant ; 
secondly,  that,  according  to  a  well-recognised  principle  of  the  Court  in  all 
matters  between  the  tenant  for  life  and  the  remainder-man,  as  touching  an^ 
injury  done  to  the  inheritance,  the  latter  has  two  periods  to  bring  forward  his 
daifn  for  compensation — one  at  the  time  the  damage  was  committed,  and  the 
other  at  the  death  of  the  life-tenant,  whoi  the  remainder  falls  into  possession. 
In  one  case  the  latter  period  was  the  best,  for  the  late  duke,  during  his  life, 
might  have  made  amends  by  erecting  a  much  better  house  than  that  which  he 
pulled  down. 

Bacofiy  for  the  Duchess  Dowager  of  Leeds,  one  of  the  legatees. 

Stuarti  James  Parker,  and  G.  L.  Russell,  for  the  rest  of  the  defendants, 
nrged  that  the  Court  would  not,  after  so  long  a  period  since  the  alleeed  griev- 
ance arose,  entertain  the  bill ;  secondly,  that  long  acquiescence  on  the  present 
duke's  part  precluded  him  from  bringing  forward  his  present  claim ;  thirdly, 
that  the  inheritance,  so  far  from  having  suffered  any  injury  by  the  late  duke, 
had  been  proved  to  be  materially  benefited  and  improved  in  value ;  fourthly, 
that  the  plaintiff  had  already  received  consideration  in  the  money  which  had 
been  raised  under  one  of  the  mortgages  for  purchasing  a  commission  in  the 
Horse  Guards. 

Cases  cited  for  defendants : — Chamberlayne  v.  Dummer  (2  Dick.  600)  ; 
twrtridge  v.  Pawlet{\  Atk.  467)  ;  (a)  Smytke  v.  Smythe(^  Swan.  251) ;  {b) 
Pickering  v.  Lord  Utamford  (2  Ves.  jun.  683) ;  Stratford  v.  Lord  Aldborough 
a  Beat.  236). 

The  Vice-Chancelloe.— With  regard  to  the  facts  of  the  case  there  can  be 
little  doubt.  It  appears  that  the  estate  at  Kiveton,  as  well  as  the  estate  at 
Hornby,  was  settled  in  such  a  way  that  the  late  duke  was  tenant  for  life  with* 
out  impeachment  of  waste,  with  remainder  to  the  present  duke,  in  tail,  who  was 
horn  in  the  year  1798.  In  the  year  1808,  his  father  committed  what  is  called 
equitable  waste ;  that  is,  he  pulled  down  Kiveton  House  entirely,  and  cut 
down  ornamental  timber,  with  other  acts  of  tlie  same  kind.  Now,'there  seems 
to  be  some  confliction  of  evidence  as  to  the  precise  amount  he  received  ;  but  it 
i»  quite  clear  that  tlie  late  duke  received  some  large  sum  of  money,  to  the 
^naount  of  several  thousand  pounds,  by  way  of  profit,  arising  from  that  cutting. 
The  present  duke  attained  his  age  of  twenty-one  in  the  year  1819,  and  then 
ftcoverics  were  suffered,  which  were  to  such  uses  as  the  late  duke  and  the  pre- 

J*)  la  tkit  case  Lord  llardwicke  held,  tiiat  where  tenant  in  fee  might  obsenre  for  tlie  purpose  of  hna- 

^*^  was  a  devise  of  the  rents  and  profits  of  an  band-like  cultivation,  it  woold  deprive  him  of  almost 

^tUe  to  the  husband  for  life,  without  impeachment  all  hli  legal  rights.     If  the  trees  are  so  ihr  ad- 

J[^*itte,  they  shall  not  be  considered  as  annual  pro-  ^ancnl  as  to  become  timber,  the  tenant  may  cut  them 

"^oalv;  but  such  a  devise  will  empower  him  to  dovm  though  they  are  in  a  state  to  thrive,  and 

^  timber  also.  though  cutting  them  down  would  injure  the  sap- 

^)  In  the  above  case  of  Smyike^.  Smyike,  it  waa  Ungt .    To  prevent  such  a  tenant  from  so  doing  it 

^down  that  a  tenaot  for  life,  without  impeach,  is  not  sufficient  to  state  to  the  Court  that  the  vraata 

■^of  waste,  is   not  compellable  to  cut  down  was  committed  upon  thriving  wood ;  but  that  it 

^Nttrio  auch  a  way  as  a  tenant  in  fee  would  think  was  thririag  wood  not  lit  for  the  purposes  of  timber, 

UJK  advaotageoua,  but  is  entitled  to  cut  down  any  or  unfit  to  be  cut  at  tiinber.    Therefore  an  injunetioii 

^^  that  is  timber :  so  that  a  tree  which  a  tenant  to  restrain  the  defendant  from  cutting  any  timber, 

*  iM  acting  m  a  husband-like  manner  would  not  or  other  treea  or  aapllnge,  that  were  stated  to  be 

2**  ^  be  cot  by  a  tenant  for  life,  unimpeachable  unfit  to  be  cat  or  felled  in  a  due  and  a  fair  course  of 

r^>ste,  provided  it  be  fit  for  the  purposes  of  tim-  husbandry  was  refused. 
^1  fer  if  he  ware  bound  by  those  rules  which  a        See  also  PMZ^w  t.  BorlMf,  oiif^  toI.  i.  14S. 
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sent  duke  should  jointly  appoint,  and  subject  thereto  to  the  uses  to  whidi  the 
estate  previously  stood  limited.  At  the  hearing  it  was  represented  to  me  that 
in  the  recovery-^eed,  the  house  at  £iveton  was  mentioned  as  hairing  been  pulled 
down  ;  but  I  do  not  observe  that,  because,  looking  into  the  release,  it  is  only 
in  general  words  "  Kiveton,^  and  so  on.  And  I  observe  in  the  intended  settle* 
ment,  which  might  have  been  executed  in  the  year  1882,  it  is  expressly  described 
as  having  been  pulled  down.  The  joint  power  of  appointment  was  never 
executed ;  but  the  duke  having  married,  there  were  certain  proposals  made 
which  had  for  their  object  the  re-settlement  of  the  estate,  and  1  felt  anxious  to 
see  if  any  thing  could  be  gathered  from  these  proposals  before  I  decided  the  case, 
which  might  raise  a  reasonable  inference  that  the  present  duke  had  waived 
any  claim  which  he  might  make  for  dilapidations.  1  can  find  nothing  arising 
from  these  documents  to  justify  such  an  inference.  There  is  indeed  a  state- 
ment contained  in  the  present  proposals  that  the  duke  makes  no  specific  claim 
for  those  dilapidations,  and  I  think  it  is  evident  that  if  the  late  duke  had  fidlen 
in  with  those  propositions,  the  property  would  have  been  settled  in  a  new  form, 
and  benefits  taken  and  given  in  such  a  manner  that  virtually  the  offer  of  the 
present  duke  would,  had  it  been  carried  into  effect,  have  amounted  to  a  condo- 
nation with  regard  to  his  claim  for  dilapidations.  The  proposal  was  not 
accepted,  and  tne  parties  appear  to  have  been  left  in  precisely  the  same  condi- 
tion at  the  termination  of  the  negotiation  as  they  were  at  the  beginning  of  it 
The  only  thing  which  has  been  brought  forward  as  an  answer  to  the  present 
duke's  claim  is  length  of  time,  operating,  as  the  defendants  say,  as  a  bar ;  but 
the  late  duke  died  so  late  as  the  year  1838,  and  the  suit  was  instituted  in  1840. 
I  do  not  think  that  there  is  any  proof  that  the  present  duke  has  taken  any  thing 
from  his  late  father  which  can  be  deemed  a  satisfaction  of  his  demand  against 
the  estate  of  his  father.  Now,  as  to  length  of  time  being  a  hav  to  the  plaintiff, 
my  opinion  is  the  contrary  ;  for  although  it  is  perfectly  true  that  the  plaintiff*8 
claim  arose  when  the  dilapidations  took  effect  to  the  pecuniary  advantage  of  the 
late  duke,  yet  it  must  not  be  forgotten  that  the  present  duke  was  then  an  infimt. 
It  may  be  urged  that  it  was  competent  for  him* to  have  brought  forward  his 
claim  when  he  came  of  age,  in  the  year  1819,  as  there  might  even  during  his 
infancy  have  been  a  bill  filed  on  his  behalf,  to  restrain,  by  injunction,  his  late 
father  from  committing  waste  or  effecting  the  dilapidations  complained  of.  Now, 
although  this  may  be  true,  and  the  present  duke  might,  immediately  on  his 
attaining  his  age  of  twenty-one  years,  have  applied  to  the  Court  for  an  account 
of  those  dilapidations,  yet  he  was  not  bouna  to  do  so ;  and  had  he  filed  a  bill 
for  that  purpose,  he  might  have  died  before  he  could  have  enjoyed  the  beneficial 
result  of  the  suit.  I  do  not  think  that,  until  the  father^s  death,  the  claim  arose 
in  such  a  state  as  to  be  barred  by  any  previous  time  that  might  have  intervened* 
The  late  duke  was  tenant  for  life,  with  remainder  to  his  son  in  tail;  and  after  the 
father^s  decease,  the  son,  coming  into  possession,  would  then  be  absolutely  entitled* 
for  his  own  benefit^  to  any  thing  he  might  recover  from  his  father's  death ;  ana 
it  was  not  till  that  time  that  he  was  placed  in  such  a  situation  as  to  render  it 
necessary  for  him  t.'  decide  whether  he  would  file  a  bill  or  no.  He  does  file 
a  bill,  and  it  really  does  seem  to  me  to  be  one  of  the  simplest  cases  that  can  well 
be  conceived,  and  that  it  must  be  declared  that  the  personal  estate  of  the  late 
duke  is  liable  to  account,  as  he  himself  was  liable  to  account,  to  his  son  for  all 
the  beneficial  profit  which  he  received  from  those  acts  of  dilapidation,  with 
interest  at  4  per  cent,  from  the  time  of  his  decease.  There  must  of  course  be 
an  account  talcen  of  what  the  plaintiff  actually  did  receive,  which  may,  for  any 
thing  I  know,  be  liable  to  be  cut  down,  either  by  proof  of  actual  payment,  or 
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any  thing  else  that  may  be  considered  as  amounting  to  a  payment.  All  I  can 
do  is  to  make  the  decree,  with  a  general  declaration  to  the  effect  I  have  stated, 
and  to  direct  an  account ;  and  as  the  case  appears  to  me  so  plain,  I  cannot 
biit  give  the  costs  of  the  suit  up  to  the  hearing ;  the  rest  of  the  costs  must 
depend  upon  the  conduct  of  the  parties. 


COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term,  1845,  and  Hilary  Term,  1846. 

Doe,  in  the  several  demises  of  Geokge  Butler,  and  of  Jonathan  Howaed 
and  Thomas  Geoece  Howard,  v.  Lord  Kensington  and  Others,  (a) 

Annuity 'deed-^Enrobnemi-^Grtmiee^IVutiee  qfierm. 

jr.,  who  woi  inp089e$9ion  o/landg^  wkiek  had  been  conveyed  to  iueh  usee  a»  he  should  appohU  by 
deed  or  will,  and,  in  drfaulto/or  tmiil  tueh  appointment,  to  the  use  of  him»e\ffor  life,  remainder 
to  a  trustee  for  his  life,  in  trust  for  himself  <md  to  bar  dower,  remainder  to  his  heirs  and  assigns, 
granted  to  B,  an  annuity  out  qf  those  lands. 

The  lands  were  of  yr eater  annual  value  than  the  annuity  beyond  any  other  charge  thereon. 

Jbr  the  purpose  (^seeuriny  the  said  annuity,  K.,  by  deed,  granted  to  B.  a  right  to  enter  and  distrain 
for  the  annuity,  if  in  arrear  for  fourteen  days  qfter  any  day  qf  quarterly  payment,  and  ifm 
arrearfor  twenty -one  days,  a  power  to  enter  and  hold  possession  until  all  arrears  should  be  paid 
trp.  By  the  same  deed,  for  the  further  and  better  securing  the  payment  of  the  annuity,  K.,  with 
ike  consent  and  by  the  appointment  qf  B.,  granted  and  demised  the  lands  to  H,  for  a  term  qf 

\  mmety-nine  years,  the  trusts  qfthe  term  being,  to  permit  K.  to  receive  the  profits  until  drfault  in 
payment  qfthe  annuity  for  thirty  days;  and,  upon  such  default,  after  demand,  out  of  the  rentSp 
or  by  demising,  selling,  leasing,  or  mortgaging  the  same,  or  any  part  theretf,  for  all  or  any 
part  of  the  term,  to  raise  and  pay  off  the  arrears  with  all  the  expenses,  K,  still  to  receive  the 
eurplus  rents;  and  upon  the  death  of  the  cestui  que  vies,  and  full  satirfaction  qf  the  annuity,  the 
term  to  become  void,  save  as  to  any  mortgages  made  under  the  power  for  answering  the  purposes  qf 
the  term ;  and  it  was  provided,  as  to  the  premises  qf  which  K.  was  in  occupation  at  the  time  of  the 
grant,  they  were  to  be  considered  as  held  and  occupied  by  K.  as  tenant  to  H,  at  a  rent  qf  500/., 
payable  on  the  same  day  as  the  annuity. 

Held,  first,  that  K,  had  power  to  charge  the  fee  in  possession^  and,  therrfore,  the  case  came  within 
ike  exception  of  the  Annuity  Act,  53  Geo.  Z,  c.  141. 

Secondly,  that  notice  to  quit  was  necessary,  in  order  to  enable  H.  to  recover. 

Tkirdiy,  that,  looking  at  the  whole  deed,  qfectmentat  the  demise  of  B.  might  be  maintained,  as  the 
ereaOon  qf  the  term  in  H.  did  not  drfeat  the  right  qf  entry  given  to  B. 

QlMtre,  whether  B.'s  right  of  entry  would  have  been  drfeaied  if  H.  had  assigned  or  mortgaged  the 
term  under  the  powers  given  to  him  in  the  deed  for  that  purpose  t 

EJECTMENT  for  messuages  and  premises  in  the  town  and  county  of 
Haverfordwest.  The  first  count  was  on  a  demise  by  Greorge  Butler ;  the 
second  count  on  a  demise  by  Jonathan  Howard  and  Thomas  George  Howard* 
At  the  trial  before  Bolfe,  B.,  at  the  Haverfordwest  Summer  Assizes,  1844^ 
it  appeared  that  the  action  was  brought  to  recover  lands  comprised  in  an  annuity- 
deed  of  February  23,  1814.  By  that  indenture,  made  between  William  Lord 
Kennngton,  of  the  first  part ;  JBlobert  Butler,  of,  &c.,  of  the  second  part ;  Ed- 
ward Howard,  of,  &c.,  a  trustee,  nominated  on  the  behalf  of  the  said  Robert 
Butler,  for  the  purposes  hereinafter  mentioned,  of  the  third  part ;  and  James 
Gibbs,  of,  &c.,  of  the  fourth  part ;  reciting,  among  other  things,  certain  inden- 
tures of  lease  and  release,  bearing  date  respectively  the  86th  and  27th  March, 
1800,  and  the  19th  and  aOth  August,  1811,  &c.,  and  reciting  that  the  said 
Robert  Butler  had  contracted  and  agreed  with  the  said  William  Lord  Een- 

(«)  Reported  by  E.  Wits,  Esq.,  Btrritt«r-at*ltw. 
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sington  for  the  purchase  of  one  annuity  or  yearly  sum  of  S40Z.,  ta  be  payable 
to  him  the  said  Robert  Butler,  his  executors,  &c.,  for  the  joint  natural  lives  of, 
&c.,  and  the  lives  and  life  of  the  survivor  of  them,  at  or  for  the  price  or  sum 
of  ^,400/. ;  and  that  it  was  thereupon  agreed  that  the  same  annuity,  or  yearlj 
sum,  should  be  secured  by  the  warrant  of  attorney  of  him,  the  said  William 
Lord  Kensington,  for  confessing  judgment  against  him;  and  also  by  such  powers 
and  remedies  by  distress  and  entry  upon  ana  perception  of  the  rents  and  profits 
of  the  hereditaments  thereinbefore  mentioned,  and  thereinafter  particularly  de- 
scribed ;  and  likewise,  by  a  grant  and  ddmise  to  be  made  of  the  same  here- 
ditaments to  the  said  Edward  Howard,  for  such  term  of  years,  and  upon  such 
trusts  as  thereinafter  declared ;  it  was  witnessed  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration   of  the  sum  of  ^,400/.,  he,  the  said  William 
Lord  Kensington,  did  grant,  &c.  unto  the  said  Robert  Butler,  his  executors, 
&c.,  an  annuity  or  yeariy  sum  of  S40/.,  to  be  payable  to,  &c.,  the  said  Robert 
Butler,  his  executors,  &c.,  for  and  during  the  lives  of  persons  therein  named, 
and   the  survivors,  &c.,  by  equal  quarterly  payments.     And  it  was  further 
witnessed  that,  for  the  consideration  thereinafter  expressed,  the  said  William 
Lord  Kensington  covenanted  with  the  said  Robert  Butler,  his,  &c.,  that  in  case 
said  annuity  of  240/.,  or  any  part  thereof,  should  be  behind  and  unpaid  for  fou^ 
teen  days  after  any  day  of  quarterly  payment,  &c.,  it  should  be  lawful  for  tk 
<said  Robert  Butler,  his  executors,  &c.,  to  enter  upon  the  said  hereditaments  and 
premises  so  charged  with  the  payment  thereof,  and  distrain  for  the  same  as  rent 
in  arrear ;  and  if  the  said  annuity,  or  any  part  thereof,  should  be  behind  and 
unpaid  for  the  space  of  twenty-one  days  next  after  any  of  the  days  appcHDted 
for  payment  thereof,  to  enter  into  and  upon  the  said  hereditaments  and  pre- 
mises, and  receive  and  take  the  rents,  issues,  and  profits  thereof  to  his  and  toeir 
own  use  and  benefit,  until  he  or  they  should  be  thereby  or  otherwise  fully  paid 
and  satisfied  all  arrears  of  the  said  annuity.     And  it  was  thereby  further  wit- 
nessed, that  for  the  considerations  aforesaid,  and  for  the  further  and  more 
efiectually  securing  the  said  annuity,  and  for  the  nominal  consideration  thw^- 
after  mentioned,  he,  the  said  William  Lord  Kensington,  with  the  consent  of 
the  said  Robert  Butler,  testified,  &c.,  did,  as  well  in  pursuance  and  exercise  of 
his  aforesaid  power  and  authority,  as  in  respect  of  the  estate  and  interest  in  the 
premises,  direct,  limit,  and  appoint,  and  also  grant,  bar^n,  sell,  and  demise^ 
unto  the  said  Edward  Howard,  his  executors,  &c.,  the  premises,  oonsistinff  of,  fcc. 
{describing  inter  alia  those  for  which  the  ejectment  was  brought),  idl  whick 
said  premises  were  then  in  the  occupation  of  Lord  Kensington  and  A.,  B.,  C.  and 
D.,  and  others,  his  tenants ;  and  '^  which  said  premises,  in  the  occupation  of 
him,  the  said  Lord  Kensington,  shall  be  considered  for  the  purposes  of  this 
indenture,  to  be  held  by  him  as  tenant  thereof  to  the  said  Edward  Howard,  it 
the  yearly  rent  of  500/.  payable  on  the  same  days  as  the  said  annuity.''     The 
trusts  of  this  term  of  ninety-nine  years  were  to  permit  Lord  Kensington,  hif 
heirs,  &c.,  to  receive  the  rent  and  profits  until  default;  and  if  the  said  annuity, 
or  any  part  thereof,  should  happen  to  be  behind  for  thirty  days,  being  lawfully 
demanded,  by  and  out  of  the  rents,  issues,  and  profits  of  the  said  hereditamentVi 
•or  by  demising,  selling,  leasing,  or  mortgaging  the  same,  or  any  part  thereof, 
for  the  said  term  of  ninety-nine  years,  or  by  such  other  ways  or  means  as  to  him, 
the  said  Edward  Howard,  should  seem  meet  to  raise  and  pay  the  said  annuity,  or 
•so  much  thereof  as  should  happen  to  be  in  arrear,  and  also  the  costs  and  ex- 
penses, and  to  pay,  or  permit  Lord  Kensington,  &c.  to  receive  the  residue 
of  such  rents,  issues,  and  profits.   The  deed  then  contained  a  proviso,  that  upon 
the  death  of  the  four  persons  for  whose  lives  the  annuity  was  granted,  and  upon 
full  payment  of  the  annuity  and  all  expenses,  the  term  should  become  void. 
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iave  as  to  any  mortgages  made  by  Howard  under  the  power  for  answering  the 
purpose  of  the  term.  The  annuity-deed  was  not  enrolled.  The  premises  in 
Haverfordwest,  for  which  this  ejectment  was  brought,  were  freehold,  and  formed 
part  of  the  premises  mentioned  in  the  deed.  They  were  at  the  time  of  the  execu- 
tion of  the  deed  in  the  occupation  of  Lord  Kensington,  to  whom,  and  to  whose 
use,  they  had  been  conveyed  in  fee  by  a  conveyance  recited  in  the  annuity-deed. 
They  were  proved  to  be  of  greater  annual  value  than  the  annuity.  George 
Butler,  the  lessor  of  the  plaintiff,  was  the  executor  and  legal  representative  of 
Robert  Butler,  the  annuitant;  Jonathan  Howard,  and  Thomas  George  iloward, 
were  the  executors  of  Edward  Howard,  deceased.  No  notice  to  quit  was  given  to 
Lord  Kensington.  The  breach  in  respect  of  which  the  action  was  brought  was 
the  non-payment  of  two  quarters  of  the  annuity  in  February  1843.  It  was 
objected  at  the  trial :  First,  that  the  deed  ought  to  have  been  enrolled;  secondly, 
that  the  deed  of  1814  vested  the  whole  legal  estate  in  Howard,  by  the  creation  of 
the  term  of  ninety-nine  years ;  that  the  deed  did  not  contain  any  charge  of  the 
annuity  on  the  property  in  favour  of  Butler,  and  that  he  was  therefore  pre- 
cluded from  entering,  so  that  there  would  be  no  recovery  under  the  first  count ; 
and,  thirdly,  that  the  deed  created  in  Lord  Kensington  a  yearly  tenancy 
under  Howard,  which  had  not  been  determined  by  notice  to  quit,  which  was  an 
answer  to  the  denial  in  the  second  count.  The  learned  judge  was  of  opinion 
that  no  enrolment  was  necessary;  that  the  general  power  of  entry,  given  in 
ease  of  the  annuity  being  in  amear,  enabled  Butler  to  enter  upon  his  own 
trustee,  and  that  the  plaintiff  was  entitled  to  recover  under  the  demise  from 
Butler.  A  verdict  was  given  for  the  lessor  of  the  plaintiff  on  the  first  demise, 
and  for  the  defendants  on  the  second  demise. 

There  was  a  second  ejectment  between  the  same  parties  for  lands  in  Car- 
marthen, also  charged  by  the  same  annuity-deed  with  payment  of  the  annuity, 
as  to  which  the  facts  were  in  every  respect  the  same,  excepting  that  the  Car- 
marthen lands  were  (as  appeared  by  the  recital  in  the  deed)  conveyed  to  such 
uses  as  Lord  Kensington  should,  by  deed  or  will,  appoint;  and  in  default 
of  such  appointment  to  the  use  of  himself  for  life,  remainder  to  a  trustee  for  his 
Kfe,  in  trust  for  himsdf  and  to  bar  dower ;  remainder  to  his  heirs  and  assigns. 

In  Michaelmas  Term,  V,  Williama  obtained  a  rule  niri  for  a  new  tnal,  on 
the  above  objections,  in  each  case. 

Chilian  and  Wihon  shewed  cause  (Dec.  5  and  11). — Ap  enrolment  of  a  me- 
morial of  thisanniiity-deed  was  not  necessary.  The  property  in  Haverfordwest 
belonged  to  Lord  Kensington  in  fee,  and  was  proved  to  be  of  greater  value 
than  the  annuity  charged  thereon.  This,  therefore,  was  within  the  exception ; 
80  also  was  the  property' in  Carmarthenshire.  The  exception  in  sec.  10  of  the 
Annuity  Act  (53  Geo.  9,  c.  141)  is  *<  of  an  annuity  or  rent-charge  secured  upon 
freehold  or  oc^yhold  or  customary  lands,  &c.,  of  equal  or  greater  value  than 
the  said  annuity,  &e.^  and  -above  any  other  annuity,  and  the  interest  of  any 
principal  sum  diafged  or '  secured  thereon,  of  which  the  grantee  had  notice 
«t  the  time  of  the  grant,  whereof  the  grantor  is  seised  in  fee-simple  or  fee-tail 
in  possession,  or  the  feenEdmple  whereof  in  possession  the  grantor  is  enabled  to 
diarge  at  the  time  of  the  grant,^'  &c.  That  exception  is  larger  than  the 
exception  in  sec.  8  of  stat.  7  Geo.  3,  c.  26,  which  is  "  of  any  annuity  or  rent- 
charge  secured  upjon  lands  of  equal  or  greater  annual  value^  whereof  the 
gnmtor  was  seised  in  fee-simple  or  in  fee-tail  in  possession,  at  the  time  of  the 
Knmt"  An  owner  of  property  under  an  ordinary  conveyance  to  uses  to  bar 
^ower  has  complete  dominion  over  it.  In  HaUey  v.  Hales  (7  T.  R.  194),  it 
^•i  held  that  where  a  tenant  for  life  and  a  remainder-man  joined  in  granting 
^  annuity,  the  case  was  within  the  exception  in  sec.  8  of  17  Greo.  3,  c.  26. 
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Here  the  grantor  of  the  annuity  has  the  whole  I^al  estate,  except  a  minute 

S^rtion,  which  is  conferred  upon  a  trustee  in  case  he  forfeits  his  fife  estate, 
e  has  either  the  equitable  fee-simple  (Shrapnell  v.  Vemonj  2  Bra  C.  C.  2S68), 
or  a  power  to  charge  it  within  the  meaning  of  the  Act.  No  notice  to  quit 
was  necessary,  as  the  tenancy  was  only  for  the  purposes  of  the  deed,  in  onkr 
to  enable  Howard  to  distrain  if  necessanr*  It  did  not  bind  Butler.  Tliat 
would  be  construing  the  deed  to  defeat  the  intention  of  the  parties.  Nor  i§ 
there  any  legal  estate  in  Howard  to  defeat  Butler's  right  of  entry.  Liookii^ 
at  it  altogether,  it  appears  to  contain  two  sets  of  remedies  for  the  recovery  tf 
the  annuity ;  one  given  to  the  grantee  himself,  the  other  to  a  trustee,  nomi- 
nated by  the  grantee.  The  Court  will  give  effect  to  both  parts  of  the  deed, 
and,  if  possible,  carry  out  the  intention  of  the  parties.  (Sneppard's  Toudi- 
stone,  p.  87.)  Here,  in  the  first  place,  there  is  a  right  of  entry  upon  noo-- 
payment  of  the  annuity,  given  to  Butler,  the  grantee,  such  as  entitles  him  ta 
maintain  ejectment.  {Jemoii  v.  Cowley^  1  Saund.  112,  6.)  The  trust  afterwards 
created  in  Howard,  Butler^s  trustee,  was  for  the  express  purpose  of  further 
assurance  to  Butler.  It  cannot,  therefore,  be  construed  as  derogatory  fincHD 
the  indefeasible  right  once  vested  in  Butler,  to  which  it  was  intended  to  be 
ancillary.  [Coleridge,  J.— -Do  you  say  Butler  could  enter  upon  his  own 
trustee  P]  Yes ;  his  title  was  paramount  to  all  the  world.  [Coleridge,  J.— 
What  would  have  been  the  consequence  of  Butler  s  entering  at  the  end  of 
twenty-one  days  ?  Could  Howard  enter  at  the  end  of  thirty  d^s  ?]  How- 
ard's estate  is  subject  to  the  right  of  the  annuitant  to  enter.  K  the  trustee 
made  a  demise  or  mortgage  by  virtue  of  the  power  given  to  him,  when  the 
annuity  is  in  arrear  for  thirty  days,  the  annuitant,  being  a  party  to  the  crea- 
tion of  the  trust,  would  not  be  allowed  to  call  it  in  question. 

F.  Williams  and  Benson^  contrii.— -The  deed  should  have  been  enrolled,  as 
the  grantor  had  only  a  fee  in  remainder.  The  exception  refers  only  to 
grantors  seised  in  fee-simple  or  fee-tail,  or  having  power  to  charge  tlie  fee- 
simple  in  possession.  The  objection  to  the  demise  by  Howard  is,  that  he  had 
given  no  notice  to  determine  the  tenancy  of  Lord  Kensington.  The  objectioQ 
to  the  demise  by  Butler  is,  that  the  whole  of  the  legal  estate  is  vested  in 
Howard,  so  as  to  be  inconsistent  with  a  right  of  entry  remaining  in  Butler, 
who,  during  the  term,  had  no  legal  estate.  Certainly,  the  property  in  Lord 
Kensington^s  possession  at  the  time  of  the  grant  remained  in  him  till  the  tenancy 
was  put  an  end  to.  The  second  part  of  the  deed  is  not  made  subject  to  tlie 
rights  and  powers  created  in  the  former,  and  therefore  overrules  them.  The 
creation  of  the  term  in  Howard  takes  the  legal  estate  out  of  Butler  during  the 
continuance  of  the  term.  Butler  deprives  himself  of  the  power  of  entry  by 
concurring  in  the  demise  to  Howard.  The  powers  given  by  the  former  part 
of  the  deed  would  come  into  operation  if  the  term  was  forfeited :  an  action  of 
covenant  would  lie.  What  effect  can  be  given  to  the  creation  of  a  tenancy 
from  year  to  year  in  Lord  Kensington,  if  the  power  of  entry  by  Butler  over- 
rides it  ?  Howard  has  a  right  of  distress,  and  might  sell  after  five  days ;  but, 
before  the  five  days  had  run  out,  the  fourteen  days  under  the  power  to  Butler 
would  arrive :  can  it  have  been  intended  that  Butler  should  enter  when  his 
trustee  was  in  possession  ?  If  the  annuity  were  unpaid  for  thirty  days, 
Howard  might  demise,  sell,  lease,  or  mortgage  the  term.  Suppose  ttiat  be 
had  done  so  for  valuable  consideration,  could  Butler  have  entered  upon 
Howard's  lessee  or  mortgagee  ?  Or,  suppose  that  Howard  had  committed  a 
breach  of  trust,  and  had  not  paid  the  money  over  to  Butler,  could  Butler  have 
entered  on  the  lessee  ? 

Cur.  adv.  vulL 
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In  Hilary  Tenn  1846  (Jan.  SS),  judgment  was  delivered  as  follows  :-* 
Lord  Dekman,  C.  J. — These  were  rules  in  two  actions  between  the  same 
urties :  one  in  respect  of  lands  in  the  town  and  county  of  Haverfordwest ;  the 
ither,  of  lands  in  the  county  of  Carmarthen.  The  lessors  of  the  plaintiff 
iahned  in  different  ways  under  an  annuity-deed.  Three  objections  were  made 
D  their  recovering,  applicable  as  we  shall  state  hereafter  in  considering  them. 
Fhe  first  applied  to  tne  whole  deed,  and  so  to  both  actions.  It  was  objected, 
]iat  there  bad  been  no  enrolment,  under  the  53  Geo.  8,  c*  141  ;  and  it  was 
xmtended,  that  enrolment  was  unnecessary,  the  case  falling  within  the  10th 
notion  of  the  Act.  The  lands  on  which  the  annuity  was  secured  were  free- 
Mdd,  and  of  greater  annual  value  than  the  annuity,  beyond  any  other  annuity, 
v  the  interest  of  any  other  principal  sum,  charged  thereon.  And  it  was 
imied,  for  the  lessors,  that  Lord  Kensington,  at  the  time  of  the  grant,  was 
9uer  seised  in  fee,  or  at  least  was  enabled  to  charge  the  fee-simple  in  possession  ; 
md  if  this  be  so,  it  cannot  be  contended  that  enrolment  is  necessary.  On 
tference  to  the  deed,  it  appears  that  the  prop^y  in  Haverfordwest  had  been 
onveyed  to  Howard,  to  the  use  of  Lord  Kensington  in  fee.  Respecting  this, 
berefore,  there  could  be  no  question.  The  property  in  Carmarthenshire  was 
xiveyed  to  such  uses  as  he  should  appoint  bv  deed  or  will,  and,  in  default  of, 
r  until  such  appointment,  to  the  use  of  himself  for  life;  remainder  to  a 
ustee  for  his  life,  in  trust  for  himself,  and  to  bar  dower ;  remainder  to  his 
ars  and  assigns.  The  10th  section  of  the  58  Geo.  8,  c.  141,  corresponds  to 
te  8th  section  of  the  17  Greo.  8,  c.  S6,  containing  the  same  grounds  of  excep- 
DO,  and  more.  It  is  to  be  construed  in  the  same  spirit ;  and  what  that  spirit 
i^t  to  be  is  laid  down  by  Lord  Kenyon,  in  Haheyv.  Hales  (7  T.  R.  194). 
Within  the  rule  there  laid  down,  we  are  of  opinion  that  Lord  Kensington  had 
9wer  to  charge  the  fee  in  possession,  and  that  this  objection  &iled.  The 
cond  objection  applied  to  tne  demise  by  Howard,  and  to  some  part  of  the 
remises  in  Haveriordwest,  and  to  all  in  Carmarthenshire*  These  appear,  at 
le  date  of  the  deed,  to  have  been  in  the  occupation  of  Lord  Kensington ;  anA 
J  that  deed  it  is  provided,  that  they  are  to  be  considered  as  held  and  occupiecf 
jr  him,  as  tenant  to  Howard,  at  a  rent  of  5001. ;  upon  which  the  objection 
rmes,  that  no  notice  to  quit  had  been  given ;  and,  as  no  answer  was  given  to 
lis,  it  must  prevail  to  the  extent  to  which  it  applies.  The  third  objection 
pplies  to  all  the  property  and  to  the  demise  by  Butler,  on  the  ground  that  thar 
eed  discloses  an  outstanding  term  in  Howard.  The  deed,  in  the  early  part, 
inmts  to  Butler,  first,  a  right  to  enter  and  distrain  for  the  annuity,  if  it  be  ia 
near  for  fourteen  days  after  any  day  of  quarterly  payment ;  and  if  it  shall  b«. 
a  arrear  twenty-one  days,  it  further  grants  a  power  to  enter  and  hold  posses^ 
ioQ  until  all  arrears  be  paid  up.  It  is  admitted,  that,  if  the  deed  ended  here^ 
bere  is  such  default  in  payment  of  the  annuity,  that  the  demise  by  Butlef 
vould  be  well  supported.  iBut  it  goes  on  and  ^^  for  the  further  and  bettet 
ind  more  efiectually  securing  the  payment  of  the  annuity,  Lord  Kensington, 
rith  the  consent  and  approbation,  and  by  the  direction  and  appointment,  oi 
Butler,  grants  and  demises  the  premises  charged  to  Howard  for  the  term 
rf  ninety-nine  years."  The  trusts  of  the  term  are  to  permit  Lord  Kensingt(»i 
to  receive  the  profits  until  default  in  pajrment  of  the  annuity  for  thirty  days ; 
*Qd  upon  such  default,  after  demand,  out  of  the  rents,  or  by  demising,  selling, 
lowng,  or  mortgaging  the  same,  or  any  part  thereof,  for  all  or  any  part  of  the 
^,  to  raise  and  pay  off  the  arrears,  with  all  expenses.  Lord  Kensington  still 
^  receive  the  surplus  rents,  and  upon  the  death  of  the  cestui  que  vies,  and  full 
'^tisEurtion  of  the  annuity,  the  term  to  become  void  save  as  to  any  mortga^ 
^Ude  under  the  power  for  answering  the  purposes  of  the  term.    This  term  is 


274  REAL  PROPERTY  AND  CX)NVEYANGIN6  CASES. 

relied  on  as  an  answer  to  the  demise  by  Butler ;  and  in  order  to  give  the  objec- 
tion its  full  force,  the  fact  before  mentioned  is  to  be  remembered,  that  of  all  the 
demised  premises  of  which  Lord  Kensington  was  in  the  occupation  at  the  date 
of  the  deed,  he  was  for  the  purposes  of  the  deed  to  be  considered  to  be  the 
occupier  as  tenant  to  Howard,  at  a  rent  of  500/.,  piyable  on  the  same  days  as 
the  annuity  of  240/.  The  principles  on  which  the  question  here  raised  is  to 
be  decided,  are  clear,  that,  in  a  court  of  law  and  in  the  action  of  ejectment,  the 
legal  title  to  the  possession,  if  it  conflict  with  the  equitable,  must  prevail ;  we 
cannot  prevent  a  subsisting  term  from  being  set  up,  even  by  the  trustee,  against 
the  cestui  que  trust.  Whatever,  therefore,  the  purposes  for  which  Uowanfs 
term  was  created,  if.  upon  the  true  construction  of  the  deed,  he  is  legallv 
entitled  to  the  possession,  so  as  to  override  the  right  of  entry  in  Butler,  Butlers 
lessee  cannot  recover.  Nor  would  there  be  any  hardship  in  this ;  Howard's 
term  would  even  more  effectually  have  protected  Butler^s  interests,  and  virtqil|r 
secured  him  the  possession  of  the  lands,  but  for  the  laches  of  which  Howard  his 
been  guilty  in  not  giving  the  notice  to  quit.  Still,  it  is  a  question  of  construc- 
tion, and  we  must  look  at  the  whole  deed,  and  from  all  parts  collect  the  inten^ 
tions  of  the  parties,  expressed  or  implied.  The  facts  are  these :— -Lord  Ken- 
sington  in  possession  creates  a  charge  on  the  land  in  favour  of  Butler,  and  gives 
him  two  powers  of  entry  ;  then,  by  Butler  s  direction,  and  in  order  J^urtber  to 
secure  to  him  the  payment  of  the  annuity  in  respect  of  which  the .  charge 
was  created  and  the  entry  given,  he  grants  the  term  to  Howard.  Butler  thou 
consents  to  the  creation  of  the  term — Howard  has  notice  of  the  right  of  entrr* 
It  is  clear,  that  if  the  term  had  been  created  without  Butler^'s  consept,  it  couU 
not  defeat  his  right  of  entry  who  was  a  prior  incumbranc4?r.  Will  bis  consent 
avail  to  give  it  that  operation  ?  We  think,  under  the  circumstances,  and 
looking  at  the  whole  deed,  that  it  will  not,  and  that  this  termor,  taking  with 
notice,  even  if  his  interest  had  been  adverse  to  Butler's,  would  have  taken  the 
lease  subject  to  the  right  of  entry.  But  the  purposes  of  the  term  are  to  be 
taken  into  account,  and  the  whole  deed  is  to  be  made  oxisistent  with  itself,  if 
possible.  This  construction  will  make  it  so— -the  right  of  entry  does  not 
destroy  the  term.  Butler,  under  it,  will  enter  and  take  tlie  profits  until  the 
arrears  of  the  annuity  are  satisfied,  the  termor  or  no  notice  to  quit  having 
been  given.  Lord  Kensington  will  then  occupy  and  receive  the  profits  as 
before  {Doe  dem.  Chawn  v.  BouUer,  1  N.  &  P.  650;  6  A.  &  E.  675),  and  this 
will  effectuate  all  the  purposes  of  the  deed,  without  doing  violence  to  any  l^al 
principle.  We  purposely  limit  our  conclusion  to  the  present  circumstances, 
adverting  to  the  argument  for  the  defendants,  that  Howard  might  have  assigned 
or  mortgaged  the  term  in  order  to  raise  the  arrears  of  the  annuity.  If  the  term 
had  been  so  applied,  we  are  by  no  means  prepared  to  say  that  the  right  of 
entry  would  have  prevailed  against  it,  and  it  would  not  be  inconsistent  with  our 
present  conclusion  to  hold  that  it  could  not.  It  may  well  be,  tliat  by  the 
mtention  of  the  parties,  the  right  of  entry  was  to  be  paramount  to  tlie  term  in 
one  state  of  things,  and  not  in  the  other  ;  in  other  words,  that  the  term  was  to 
be  subject  to  the  right  of  entry  under  one  state  of  things,  and  not  under 
another.  No  doubt  the  parties,  by  express  words,  might  have  made  it  so ;  and 
we  think,  by  implication,  that  they  have,  in  fact,  so  provided  with  equal 
clearness.  Our  judgment,  therefore,  will  be  for  the  lessors  of  the  plaintiff*; 
and  the  Rules  be  discharged* 
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April  24  and  25,  and  May  8,  1846. 
To>rBs  V.  RocH.(a) 

Contribution — Devitees  and  gpecifie  legatees, 

Wierfa  ieetator  rm^de  a  general  deviee  of  real  eetate,  and  gave  gpecific  and  pecuniary  legaeiee,  and 
died  indebted,  by  simple  contract  and  by  specialty,  and  his  personal  estate  not  specifically 
btfueatAed,  though  sufficient  for  the  payment  of  the  simple-eonirad  debts,  was  not  sufficient  for  the 
peyment  qf  the  specialty  debts  also ;  it  was  held  that,  as  between  the  general  devisees  and  the 
specific  legatees,  there  should  be  contribution  for  the  discharge  qf  ths  specialty  debts. 


w 


'ILLIAM  HENRY  SCOURFIELD,  late  of  the  Mote,  in  the  county 
of  Pembroke,  Esquire,  by  his  will,  dated  the  J26th  of  September,  1846, 
Sensed  his  mansion,  called  the  Mote,  and  all  his  real  estate  to  George  Rocli 
iod  the  Rev.  William  Roch,  their  heirs  and  assigns,  to  the  uses  and  upon  the 
trusts  thereinafter  declared ;  that  is  to  say,  as  to  his  dwelling-house,  called 
^Clover  Hill,"  with  the  appurtenances,  to  the  use  of  his  wife  Louisa  Sarah  and 
!(er  assigns,  during  her  life,  in  case  she  should  so  long  continue  his  widow ;  and  as 
0  Clover  Hill,  after  her  decease  or  second  marriage,  and  as  to  all  other  his  real 
itate,  from  and  after  his  decease,  to  the  use  of  his  sons  successively,  and  their 
bildren,  in  strict  settlement,  with  ultimate  remainder  to  the  testator's  own  right 
eirs;  and  the  testator  bequeathed  certain  pictures  unto  the  said  George  Roch  and 
Villiam  Roch,  their  executors,  administrators,  and  assigns,  upon  trust  to  permit 
le  same  from  time  to  time  to  go,  and  be  held  and  enjoyed  with  his  mansion- 
ouse  of  the  Mote,  as  far  as  the  rules  of  law  and  equity  would  admit,  by  the  person 
r  persons  who,  for  the  time  being,  should  be  entitled  to  the  possession  of  the  said 
tansion-house  by  virtue  of  his  will,  yet  so  that  the  same  should  not  vest  abso- 
itely  in,  or  become  the  property  of,  the  child  of  any  person  thereby  made  tenant 
IT  life  of  the  said  mansion-house,  or  thereby  made  entitled  to  a  life  interest  in 
le  rents  and  profits  thereof,  unless  such  child  should  attain  the  age  of  twenty- 
Be  years ;  but  nevertheless,  such  child  respectively  should,  during  his  or  her 
dnority,  be  entitled  to  the  use  and  benefit  thereof.  The  testator  then  gave 
attain  specific  and  pecuniary  legacies,  and  bequeathed  the  residue  of  his  per- 
mal  estate  to  the  said  trustees  for  the  payment  of  his  debts,  &c.,  and  ap[>ointed 
le  said  George  Roch  and  William  Roch  executors  of  his  will.  The  will  was 
roved  by  both  the  executors.  The  personal  estate  not  specifically  bequeathed, 
bough  sufficient  for  the  payment  of  the  testator's  simple-contract  debts,  was 
ot  sufficient  for  the  payment  of  them  and  the  specialty  debts.  The  suit  was 
Dstituted  by  creditors  against  the  executors  for  the  administration  of  the 
state,  and  the  principal  subject  of  discussion  was  as  to  the  liability  of  the 
seneral  devisees  to  contribute  with  the  specific  legatees  towards  the  payment  of 
he  specialty  debts. 

Wigram  and  Pitman,  for  the  plaintiffs. — In  Long  v.  Short  (1  P.  Wms.  403) 
it  was  decided  that  where  one  seised  in  fee  of  lands,  and  possessed  of  a  term  of 
yws  in  other  lands,  devised  the  fee  to  A.  and  the  lease  to  B.,  both  A.  and  B. 
«l»uld  contribute  towards  the  payment  of  the  specialty  debts,  if  there  were  a 
^ciency  of  assets,  but  if  A.  had  been  a  general  devisee  of  the  rest  of  the  estate, 
^  should  have  paid  the  whole  of  the  debts.  In  Haalewood  v.  Pope  (3  P. 
Wms.  322),  the  fifth  point  decided  was  as  follows  :  "  where  a  man  dies,  in- 
Hted  by  bond,  and  leaves  a  personal  estate,  and  devises  lands  to  J.  S.  in  fee^ 
(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Barrister^at-Uw. 
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and  gives  specific  legacies,  and  the  creditor  by  bond  comes  on  the  personal  estate 
to  be  paid  his  bond,  the  specific  legatees  shall  not  stand  in  the  place  of  the 
land  creditor  to  charge  the  land  devised,  because  the  devisee  of  the  land  is  as 
much  a  specific  devisee  as  the  legatee  of  a  specific  legacy."  In  Comewatt  t. 
Cornewall  (12  Sim.  S98),  the  Vice-Chancellor  of  Enffland  held  that  spedfie 
legacies  were  to  be  applied  in  payment  of  specialty  debts  in  priority  to  red 
estates  devised.  The  correctness,  however,  of  the  decision  in  CornewaU  v. 
C(yr7iewall^  was  called  in  question  by  the  Lord  Chancellor  of  Ireland  (Sir  £. 
Sugden),  in  the  case  of  Young  v.  Haasard  (a)  (1  Jones  &  Latouche  478). 
The  authorities,  therefore,  upon  the  question  of  contribution  in  such  a  caaeas 
the  present  are  conflicting.  They  referred  to  the  cases  of  Mirehause  ▼.  Seai^ 
(8  Myl.  &  Cr.  195),  (6)  Galtm  v.  Hancock  (2  Atk.  484),  and  to  Lord  Eldoa'i 
remarks  in  Thomson  v.  LadyLawley  (S  Bos.  &  Pull.  310),  which  are  as  folloir: 
<^  Look  at  this  in  another  point  of  view ;  the  general  rule  respecting  the  appii- 
.cation  of  assets  is  very  much  like  that  which  the  testator  has  here  appointed. 
First,  the  personal  estate  is  to  be  applied,  and  then  the  real.  But  the 
personal  estate  so  to  be  applied  is  the  personal  estate  not  specifically  dispond 
of.  Now,  if  the  leaseholds  in  question  passed  with  the  freeholds,  then  thoie 
leaseholds  are  specifically  disposed  of;  and  if  the  personal  estate,  not  sped- 


(a)  The  following  are  the  remarks  of  Sir  Edward 
Sogden  upon  the  case  of  Cornewall  y.  ComewaU 
(page  472) :  — '*  The  case  of  Cornewall  y.  Come' 
wall  was  referred  to,  in  which  it  was  held  that 
flpeeific  legacies  are  to  be  applied  in  payment  of 
•Dcdalty  debts,  in  priority  to  real  estates  deyited. 
Iniat  is  not  the  question  in  the  present  case ;  there 
the  question  was  with  respeet  to  a  debt,  which  was 
a  charge  on  the  property  independent  of  the  will  of 
the  testator;  here  the  legacies  and  annuities  are 
gifts,  dependent  wholly  upon  the  will  of  the  testator, 
and  the  question  as  to  them  is,  what  was  the  inten- 
tion of  the  testator.  I  confess  I  was  turprised  by 
the  statement  that  Long  y.  Short  had  been  oyer- 
rokd.  I  have  always  considered  it  as  a  binding 
anthority ;  have  adyised  on  the  strength  of  it ;  dted 
it,  and  seen  it  acted  upon ;  and  I  think  it  is  to  be 
regretted  that  that,  which  has  for  so  many  years 
been  considered  as  a  settled  rule  of  law,  should  be 
now  disputed.  I  haye  a  yery  great  respect  for  the 
learned  judge  by  whom  the  case  of  Cornewall  y. 
Cornewall  wM  decided ;  but  I  cannot  say  that  I  haye 
any  doubt  that  Long  y.  Short  is  still  a  binding 
authority.  The  decision  in  that  case  depended  on 
tUs,  that  at  law,  aU  the  funds  were  liable  to  the 
debt ;  and  the  question  was,  what  was  the  intention 
of  the  testator.  The  dcTise  of  the  lands  and  of  the 
chattels  real,  and  of  the  annuity,  being  specific, 
Lord  Cowper  referred  to  the  statute  of  naudulent 
deyises,  and  said  that  that  stetute  made  real 
Cfltete  in  the  hands  of  the  dervisee  liable  to  the  pay- 
ment of  the  specialty  debt ;  and,  therefore,  finding 
that  all  the  funds  were  liable,  for  this  Court  does  not 
pretend  to  make  a  fund  liable  to  the  payment  of  a 
demand  to  which  it  was  not  liable  before,  it  neyer 
creates  a  liability,  but  onl^,  by  marshalling  funds, 
prevents  a  creditor  from  disappointing  the  intention 
of  the  testator,  and  finding  that  it  was  the  clear  in- 
tention of  the  testator  to  give  the  chattel  interest  to 
the  legatee,  just  as  he  had  given  the  real  estete  to 
the  devisee,  he  was  of  opinion  that  they  ought  to 
bear  the  burden  rateably ;  and  that  in  that  manner 
the  intention  of  the  testator  would  be  effectuated. 
Clifton  y.  Burt  was  referred  to  in  the  argument  in 
CornewaU  y.  Cornewall,  and  it  was  said  that  it  de- 
cided that  a  specific  devisee  was  more  favoured  than 
a  specific  legatee ;  but  it  did  not  decide  any  tuch 
thing.    The  question  was  altogether  different ;  and 


Lord  Parker  introduced  h!s  decision  by  laying  dovi  * 
certain  pointe  not  at  all  necessary  fbr  the  pvpoM 
of  it.  They  are  not  the  pointe  ruled  in  that  mm^ 
they  are  merely  his  opinion  ;  but  I  cannot  diseoftt 
from  them  that  Lord  Parker  considefed  Lm^t. 
Short  not  to  be  law.  The  decision  in  that  oast  «■ 
then  well  known;  but  it  does  not  appear  that  it 
was  even  alluded  to  in  CKfton  y.  Barf.  la  ay 
opinion  the  dedsion  in  Clifton  y.  Barf,  doM  not  it 
all  contravene  the  doctrine  of  Long  y.  &uHm  Ihi 
case  of  Cornewall  y.  CornewaU  was  decided  oa  tie 
ground  that  the  statute  of  fraudokat  deviast  «ii 
enacted  for  the  benefit  of  creditors,  not  of  legatHfc 
But,  with  gpreat  respect  for  the  Vice-Chanodlor,  I 
do  not  think  tiiat  is  the  'ground  upon  which  ths  de- 
cision in  Lona  y.  Short  proceeded ;  but  rather  Ma 
this,  that  all  the  funds  were  charged  by  law  with 
the  debt,  and  the  intention  of  the  testator  was  to  he 
effected.  The  first  matter  to  be  inquired  latoii^ 
whether  there  is  a  charge  affecting  all  the  funds;  tf 
there  be,  then,  whether  that  charge,  in  the  case  of  s 
creditor,  is  created  by  common  law  or  by  statils^  it 
a  matter  of  indifference  ;  for  howeyer  creatsd,  it 
leaves  the  equiteble  arrangement  of  the  fands  nb- 
ject  to  the  charge,  and  the  mode  of  cffectaatiBglfei 
intention  of  the  testator  in  respect  to  them  la- 
touched.  ******* 
I  see  nothing  to  impeach  tlie  decision  in  Leaf  y. 
Short f  and  if  I  were  now  called  on  to  dsdde  ths 
question,  I  should  feel  myself  bound  to  support  the 
authority  of  that  case.'* 

(6)  Mirehoute  v.  Scaife,  June,  July,  and  Noycariier, 
1837.— Lord  Cottenham :  A  testetor  after  be- 
queathing a  number  of  pecuniary  legacies  to  dUhf^ 
ent  persons  and  giving  a  certain  field  to  his  godsoif 
directed  that  all  liis  debte  and  the  above  legacies 
should  be  paid  and  discharged  within  six  moatiis 
after  his  decease ;  and  all  thereat  and  reddaaof  Ui 
estete,  both  real  and  personal,  he  gave  to  N.  Ths 
personal  estete  proving  insufficient  to  pay  the  deMi 
and  legacies,  it  was  held,  upon  demurrer  to  a  blB  by 
some  of  the  legatees  seeking  to  charge  their  lencics 
on  the  real  estete  which  passed  under  the  residuary 
devise  to  N.,  that  there  was  no  equity  in  fiayoar  m 
pecuniary  legatees  to  have  the  asseto  maishalledv  es 
as  to  throw  the  debte  upon  the  real  estate  detiied 
toN. 
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cally  disposed  of,  should  happen  to  be  insufficient  for  the  payment  c^ 
ebts,  out  of  what  fund,  and  in  wnat  manner  are  we  to  suppose  that  the  testator 
IS  directed  them  to  be  paid  ?  He  has  settled  his  different  freehold  estates  on 
iffisrent  persons.  If,  therefore,  it  be  necessary  to  resort  to  the  real  estates  for 
lament  of  debts,  a  valuation  of  them  must  be  taken,  and  they  must  contribute 
ra  raid  ;  but  personalty  specifically  disposed  of  must  also  contribute ;  and  then, 
1  the  construction  of  a  will  which  says  the  personalty  is  first  to  be  applied, 
le  are,  if  the  general  personal  estate  is  insufficient,  to  consider  it  as  agreeable 
I  the  testator's  intention,  though  he  has  not  bequeathed  his  leasehold  estates 
^nominey  that  they  should  be  presenred  as  anxiously  as  the  freehold,  and  should 
sly  contribute  tc^ther  with  them,  according  to  their  vidue.*^  In  Manning  v. 
IfMner  (3  Ves.  118),  the  Master  of  the  Rolls  (Sir  R.  P.  Arden)  observed, 
'The  testator  may  arrange  between  his  heir  and  devisee ;  but  not  so  as  to  take 
way  from  the  creditor  a  fund  he  has  a  right  to  come  upon.*' 
Parry  and  Bevivy  for  the  specific  legatees,  ccmtended,  upon  the  authorities 
keody  mentioned,  that  there  should  be  contribution.  The  case  of  Comewall 
.  Comewall  was  not  followed  in  Young  v.  Hassardy  and  the  law,  as  expounded 
I  the  latter  case,  is  that  which  is  supported  by  the  earlier  authorities. 
Swanston  and  if.  Clarke^  for  the  devisees. — The  personal  estate  is  that  which 
le  law  appropriates  to  the  payment  of  debts,  and  no  other  fund  is  liable  ex- 
ist as  a  secondary  or  auxiliary  fund.  The  testator  in  this  case  deals  with  the 
no  classes  of  his  property  accordingly — the  one  as  liable  to  his  debts,  the 
her  as  being  subject,  in  case  of  necessity,  to  contribute.  As  to  the  case  of  a 
■oended  estate  being  liable,  there  is  an  intention  declared  by  the  testator  as 
the  \egacyy  but  not  as  to  the  estates  permitted  by  him  to  descend.  The  case 
Long  V.  Short  cannot  be  put  as  a  conclusion  of  the  abstract  point.  [The 
tCE-CHAXCELLOK. — ^The  decree  in  that  case  appears  to  proceed  upon  a  gene- 
l  rule  rather  than  upon  any  omstruction.  J  The  case  of  Clifton  v.  Buri  (a) 
P.  Wms.  678)  shews  that  a  specific  devisee  and  a  specific  legatee  are  not  on 
pur.  They  dted  also  O'Neal  v.  Mead  (1  P.  Wms.  698) ;  Arnold  v.  Chap^ 
Vi  (1  Ves.  108)  ;  Silk  v.  Pryme  (1  Dick.  884 ;  S.  C.  1  Bro.  Ch.  Ca.  188) ; 
■man  on  Wills,  vol.  i.  p.  547 ;  and  Bythewood^s  Conveyancing  by  Sweet, 
L  V.  p.  864. 

May  & 

The  Yice-Chancellos. — The  will  in  question  in  this  cause,  which  was 

■de  in  the  year  1840,  and  therefore  after  tne  recent  Act  for  altering  the  law 

hting  to  wills  had  come  into  operation,  does  not  charge  the  testator^s  real 

tate,  or  any  part  of  it,  with  his  debts.     The  assets  are  wholly  legal,  and  it 

les  not  appear,  nor  is  it  alleged,  that  any  portion  of  his  property  was,  when 

i  made  his  will,  or  at  his  death,  in  mortgage,  or  charged  specifically  with  any 

^.     The  will  devises  a  portion  of  his  real  estate  to  nis  wife  during  her 

idowhood,  and,  so  subject,  devises  the  whole  of  his  real  estate  to  various  uses 

i  strict  settlement,  in  language  sufficient,  I  suppose,  to  include  (though  not 

I  terms  pointing  to)  such  real  estate,  if  any,  as  he  acquired  between  his  will 

id  his  death.     But  it  has  not  been  stated  that  there  was  any  such  acquisition. 

assume  that  there  was  not ;  and,  without  intimating  any  opinion  either  how, 

I  Aere  had  been  any  acquisition,  the  case  would  have  stood  as  to  the  real 

<ate^  so  after  acquired,  or  whether,  for  any  purpose  now  under  consideration, 

hoe  is  a  difference  between  a  residuary  dfevise  of  real  estate  and  a  devise  of 

^  estate  not  residuary,  I  may  say,  that  in  my  judgment  not  any  portion  of 

l^ieal  estate  in  the  present  case  ought  to  be  treatea  as  otherwise  than  particu- 

(«)  The  followinff  U  the  point  referred  to :— **  If     wards  a  pecuniary  legacy,  mudi  leu  shall  a  specific 
>P<dleperMNua  iiq^alce  shall  not  cootribnte  to-     derisee  of  land." 
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larly  devised.  The  will  also  gives  specific  and  pecuniary  legadea.  The  i»- 
sonal  estate  not  specifically  bequeathed  has  been  admitted  to  be  moie  tjm 
sufficient  for  the  payment  of  the  simple  contract  debts,  but  it  has  {»oved  insiif^ 
ficient  for  the  payment  of  the  specialty  debts ;  and  the  question  for  dedmi 
is,  whether  the  amount  necessary,  in  addition  to  the  personal  estate  not  spsd- 
fically  bequeathed  to  pay  the  specialty  debts,  is  to  fall  wholly  on  the  mdk 
legatees,  or  rateably  on  them  and  the  devisees,  for  the  specific  Icffateet  oo  not 
deny  their  liability  to  contribute.  That  in  a  country  sucn  as  'Enffmidf  a  quel* 
tion  probably  of  so  frequent  occurrence  should  at  this  day  be  renMining  n 
open  and  arguable  question — that  it  should  not  long  since  have  been  settled 
conclusively,  does  seem  a  very  remarkable  circumstance,  if  the  btet  it  n. 
Assuming  the  point  to  be  open,  I  must  decide  it  as  well  as  I  can.  Vieied 
otherwise  than  in  a  manner  merely  technical— considered  upon  principles  of 
abstract  justice — the  question  is  of  course  dear  of  difficulty,  and  must  obviooify 
be  answered  against  the  contention  of  the  devisees.  TKey,  however,  say  tfast 
abstract  justice  has  nothing  to  do  with  the  matter,  that  the  questicm  is  rufed  bf 
a  branch  of  the  positive  law  of  the  country,  making,  they  say,  the  peraooit 
estate  the  first  fund  for  paying  the  debts ;  an  argument  upon  which  it  may  not, 
perhaps,  be  improper  to  observe,  that  where  the  effects  of  pursuing  a  bnach 
of  law  merely  positive  to  its  fullest  extent  and  consequences,  without  excflption 
or  mitigation,  must  be  a  departure  from  natural  equity,  a  desertion  of  all  but 
the  most  artificial  reasoning — must,  for  example,  be  sudi  as  in  the  simple  ease 
of  a  testator  giving  a  speafic  part  of  his  property  to  one  person,  and  anothor 
specific  part  of  it  to  another,  to  throw  as  between  them  the  debts  upon  cither 
exclusively,  but  with  solid  and  practical  distinctions  in  this  reqpect  netwcena 
case  of  giving  two  perpetual  annuities  of  1001.  per  annum,  part  of  Tbiee  per 
Cent.  Consohdated  Annuities,  and  a  case  of  givmg  two  perpetual  annuities  of 
100^  per  annum,  charged  upon  a  freehold  estate ;  between  a  case  of  givii^  tw0 
horses,  and  a  case  of  giving  a  horse  and  a  stable  owned  absolutdy  by  the  tsi* 
tator ;  between  immoveable  property  belonging  to  him  absolutdy,  and  immove^ 
able  property  belonging  to  him  for  a  term  of  1 ,000  years ;  between  inunovedile 
property  limited  to  nim  and  his  heirs  for  three  lives,  and  immoveable  pnqpoty 
Delonging  to  him  for  99  years,  if  either  of  three  lives  shall  last  so  long;  dis- 
tinctions which  men,  without  our  black-letter  reading,  might  perhaps  find  it 
difficult  to  state  with  gravity — ^it  must  surely  be  right  not  to  submit,  until  tho- 
roughly convinced  of  the  necessity  of  submitting,  to  be  driven  to  such  an 
extremity.  A  great  jud^  is  represented  by  Mr.  Ambler  as  saying  of  the  rule 
of  the  Court  in  marshalhng  assets  and  funds,  that  ^^  there  is  not  a  more  usefiil 
power  in  this  Court,  for  where  there  are  creditors  and  legacies  to  children  for 
their  portions,  if  the  law  was  to  have  its  full  force,  though  the  reason  of  it  waa 
good  when  it  was  originally  framed,  yet  in  case  the  creditors  were  to  exhaust 
me  personal  estate,  it  would  be  to  the  ruin  of  families.^  The  civU  law,  too^ 
says  well,  *'  Nulla  juris  ratio  aut  sequitatis  benignitas  patitur  ut  quse  salubriter 
pro  utilitate  hominum  introducuntur  ea  nos  duriore  interpretatione  contra 
ipsorum  commodum  producamus  ad  severitatem.*^'  Now,  it  must  be  agreed 
that  by  our  law  the  personal  estate  of  a  deceased  debtor  is,  prima  facie  and 
generally,  the  sole  fund  when  sufficient,  and,  when  insufficient,  the  first  fund, 
ror  the  payment  of  his  debts.  But  it  is  equally  true  that  this  does  not  hold 
universally.  The  regulation  is  subject  to  exceptions  founded  on  justice  and 
reason.  The  familiar  cases  of  marshalling  in  favour  of  legacies  against  free- 
hold estate  descended,  against  such  devised  freehold  estate  as  the  testat(»r 
has,  by  his  will,  charged  with  his  debts,  and  against  a  devised  freehold  estate 
which  the  testator  has  mortgaged  for  a  debt  of  his  own,  occur  to  the  mind  at 
once  as  instances.    Those  cases  m  which  a  testator  has  in  so  many  words  actually 


TOMBS  V.  BOCH.  M 

odd  in  what  order  his  assets  are  to  be  arranged,  have,  of  course,  nothing  to  do 
with  the  present  matter.  The  devisees  here,  however,  assert  that  the  instances 
cyf  exception  given  are  special  cases ;  that  special  cases  of  such  a  kind  do  not, 
directly  or  in  principle,  affect  or  extend  to  the  simple  case  now  before  the 
Court,  which,  as  between  a  devisee  and  a  general  pecuniary  legatee,  has  been 
directly  decided,  and  is  settled  by  authority  against  the  legatee ;  and  that  for 
the  present  purpose  there  is  no  difference,  no  ground  of  distinction,  between  a 

rific  legatee  and  a  general  pecuniary  legatee.  In  support  of  this  argument, 
devisees  rely  very  much  on  the  Statute  of  Fraudulent  Devises,  and  the 
statute  of  1838,  having  been  intended  for  the  benefit  of  creditors  only,  and  not 
intended  to  advance  the  rights  or  improve  the  condition  of  legatees ;  and  I 
suppose  it  to  be  true  that  the  Statute  of  Fraudulent  Devises  (a  measure  which 
it  was  not  creditable  to  the  English  legislature  to  have  delayed  until 
a  period  so  late  as  the  reign  of  William  III.,  and  which  was  so  imperfect 
at  still  to  leave  our  law  of  debtor  and  creditor  in  that  more  than  illiberal  state 
in  which  the  commencement  of  the  nineteenth  century  found  it)— that  the 
Statute  of  Fraudulent  Devises,  I  say,  and  the  statute  of  1838,  were  passed 
with  a  view  only  to  the  payment  of  creditors.  The  force  of  that  remark, 
however,  against  legatees  for  such  a  purpose  as  the  present,  I  have  not  been 
able  to  feel.  I  have  not  the  capacity  of  seeing,  for  any  purpose  now  under 
consideration,  the  materiality  of  the  question  how  or  why  the  creditors^  rights 
became  invested  in  them.  A  charge  of  debts  on  freehold  estate  by  a  will  may 
be  supposed  generally  to  be  intended,  in  fact,  for  the  benefit  of  the  creditors 
merely,  but  the  consequences  to  others  are  admitted  and  obvious.  A  mortgagee's 
lien  is  generally  intended  only  for  the  mortgagee's  benefit,  but  has  other  ulte- 
rior effects.  Why  should  I  refer  to  a  vendor's  lien  ?  Why  mention  the  case 
of  pecuniary  legacies,  where  to  one  legatee  only  is  given  the  right  to  resort 
to  the  real  estate  ?  That  may  seem  justly  intended,  in  fact,  for  the 
benefit  of  the  single  legatee  only,  but  operates  often  farther.  The  equity  of 
marshalling  arises  from  a  creditor's  power  to  resort,  not  from  the  form  or 
mode  in  which  he  acquired  the  power  of  resorting,  to  each  or  either  of  two  funds 
belonging  to  the  debtor ;  and  though  I  do  not  forget  the  passages  found  in  the 
reports  of  Galton  v.  Hancock^  and  Forester  v.  Lord  Leigh,  it  seems  to  me  im- 
possible, consistently  with  the  principles  of  decisions  of  the  highest  authority, 
or  consistently  with  any  legal  principle,  to  take  the  view  of  the  effects  and  con- 

Suences  of  a  liability  to  creditors,  created  merely  by  statute,  that  the  devisees 
e  in  this  case.  Certainly,  the  liability  in  general  of  personal  estate,  in  the 
first  instance,  to  the  debts  of  a  deceased  debtor,  the  intent  of  the  Statute  of 
Fraudulent  Devises,  and  the  intent  of  the  statute  of  1888,  do  not,  in  my 
judgment,  establish  their  proposition.  I  have  dwelt  the  more  upon  this  argu- 
ment, grounded  on  the  nature  and  effects  of  the  statutory  liability  to  debts, 
because,  if  it  is  well  founded,  it  seems  in  substance  not  to  stop  short  of  asserting 
that,  inasmuch  as  it  is  by  statute  that  copyholds  are  assets  for  creditors,  and 
freeholds  for  simple  contract  creditors,  therefore  there  cannot  be  marshalling  for 
legacies  against  oescended  copyholds,  or,  in  respect  of  simple  contract  debts, 
against  descended  freeholds.  It  wWl  surprise  me  exceedingly  to  hear  such  a 
doctrine  having  met,  or  meeting  with,  support  or  acceptance.  I  proceed,  then, 
to  deal  with  the  point  immediately  before  me,  as  one  that,  notwithstanding  the 
general  objection  to  which  I  have  been  referring,  was  reasonably  and  properly 
arguable  on  behalf  of  the  specific  legatees.  The  question,  as  I  have  said,  is 
one  of  contribution,  which,  if  it  differs  from  marshalling,  does  so  in  species 
rather  than  generically — in  form  rather  than  in  nature.  Marshalling  and  con- 
tribution are,  each  of  them  is,  the  adjustment  between  several  persons  of  their 
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rights  respectively,  inter  se,  in  respect  of  a  charge  or  claim  which,  affecting  all 
of  them,  or  properties  belonging  to  all  of  them  respectively,  has  been,  or  may 
be,  enforced,  in  a  manner  not  unjust,  as  far  as  the  person  is  concerned  by  whom 
it  was  or  may  be  enforced,  but  not  just  as  between  the  persons  or  propertki 
liable ;  a  branch  of  jurisprudence  known  to  the  civil  law,  and  which  coiud  Dot 
but  belong  in  some  form,  more  or  less  extensive,  to  an  enlightened  system  cf 
law.     In  ours  it  is  well  established  and  familiar.     The  first  inquiry  then  i% 
whether  we  have  here  a  case  in  which  properties  belonging  respectively  to  the 
persons  who  are  the  specific  legatees,  and  to  the  persons  who  are  the  cfeviseeii 
are  affected  by  a  charge  or  claim,  which  may  be  enforced  in  a  manner  such  as  I 
have  just  mentioned.     They  are  so,  certainly,  for  the  properties  given  to  then 
respectively  by  the  will  of  the  testator  in  the  cause  are  liable ;  that  is,  evoj 
part  of  them  is  liable  to  his  debts  remaining  unsatisfied,  and  there  must  be 
some  rule  or  principle  according  to  which,  as  between  the  specific  legatees  and 
the  devisees,  that  charge  or  claim  must  be  by  apportionment,  or  otherwiie 
borne — a  rule  or  principle  by  which  the  creditors  are  not  bound.     The  nest 
inquiry  is  as  to  the  nature  of  that  rule  or  principle,  or,  in  other  words,  what 
are  the  rights  respectively  of  the  specific  legatees  and  devisees,  inter  «e,  k 
respect  of  the  debts  to  which  the  properties  of  each  are,  as  I  have  said,  liaUe^ 
an  inquiry  that,  in  this  case,  can  only  be  answered  by  looking  at  the  testatoi^f 
will,  of  which  these  rights,  whatever  they  may  be,  are  merely  the  creatuvea. 
Every  thing  claimed  by  each  party  is  claimed  under  the  bounty  of  the  testator. 
It  was  for  him  to  prescribe  what  each  should  have.     His  intention  roust  be  the 
sole  guide  here,  and  that  must  be  collected  from  his  will.     What,  then,  washii 
intention  ?  Making  the  different  persons  various  specific  gifts  of  moveable  and 
immoveable  chattels  and  real  estate ;  did  he  wish,  did  he  mean,  that  the  pcv^ 
tion  of  them  consisting  of  real  estate  should  be  wholly  indemnified  from  hii 
debts  by  the  rest  ?  for  that  is  the  question.    Now,  we  do  not  need  to  refer  to  the 
doctrine  of  what  is  called  by  us  *^  election,^  to  be  satisfied  of  the  proposition, 
that  a  testator  must  be  considered  to  desire  the  fulfilment  of  all  the  proviakm 
of  his  will,  according  to  their  apparent  purport.     If  so,  then,  where  one  mode 
of  arranging  his  assets  for  the  payment  of  his  creditors  must  wholly,  or  psi- 
tially,  disappoint  those  provisions,  according  to  their  apparent  purport,  while  by 
another  they  stand  whole,  or  are  less  invaded,  it  must  surely  be  right  to  atto- 
bute  to  him  a  wish  and  meaning  in  favour  of  the  latter  course,  so  far  as  the 
objects  of  these  provisions  are  concerned.     Accordingly,  as  we  know,  the  mere 
fact  that  a  testator  by  his  will  makes  gifts,  though  ne  does  not  mention  fail 
debts,  or  allude  to  a  debt  or  a  creditor,  has  the  effect  of  changing  the  order  and 
manner  in  which  his  assets  bear  the  burthen  of  his  debts.     If  a  man  dies  intes- 
tate, owning  freehold  and  personal  estate,  and  indebted  by  specialty  and  wapk 
contract,  all  his  debts,  whether  by  specialty  or  simple  contract,  whether  secured 
or  not  secured  by  mortgage,  fall,  in  the  first  instance,  on  his  personal  estate 
and,  if  that  be  deficient,  on  the  various  portions  of  his  freehold  estate  rateaUy; 
so  that  should  it  devolve  in  different  lines  of  descent,  each  heir  suffers  equalfy, 
or  in  proportion.     But  let  him  leave  a  will  making  gifts,  though  wholly  silent 
on  the  suDJect  of  his  debts,  and  not  alluding  to  a  deot  or  to  a  creditor,  and  the 
case  is  altered,  for  the  portion,  if  any,  of  his  freehold  estate,  which  ^e  has 
allowed  to  descend,  though  also  not  mentioned  or  alluded  to,  may,  in  relief  of 
the  personal  estate,  be  practically  subjected  to  debts,  with  which,  had  there 
not  been  a  will,  it  would  not  have  been  burthened,  or  would  have  been  to  a  less 
extent  burthened,  and  the  portion  of  the  freehold  estate  devised,  if  mortgaged 
by  the  testator  for  his  own  debt,  may  be  made  practically  liable  to  that  dSai, 
in  exoneration  or  relief  also  of  the  personal  estate,  though  the  will  does  not, 
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in  any  manner,  aHude  to  the  mortgage.  All  this,  which  is  so  trite  and  obvious 
as  almost  to  render  the  mention,  muco  more  the  repetition  of  it,  mere  waste  of 
time,  can,  I  apprehend,  only  be  on  the  foundation  of  ascribing  to  the  testator 
toch  an  intention  as  I  have  stated,  though  the  will  is  silent  upon  it.  In  truth, 
1  consider  it  to  be  perfectly  correct  in  principle  to  say  that  every  will  ought 
to  be  read  as  in  effect  embodying  a  declaration  by  the  testator,  that  the 
payment  of  his  debts  shall  be,  as  hr  as  possible,  so  arranged  as  not  to  disap- 
pomt  any  of  the  gifts  made  by  it,  unless  the  instrument  discloses  a  different 
intention.  And  for  authority,  whether  the  cases  upon  election  are  for  this 
purpose  reckoned  or  omitted,  I  think  it  certain  that  the  real  ground,  the  true 
principle,  of  a  set  and  series  of  decisions,  bearing  directly  as  well  as  indi- 
rectly on  the  present  question,  which  are  universalTv  recognised  as  binding — 
a  principle  not  the  less  sound  for  being  agreeaole  to  natural  equity — is, 
Aat  wills  ought  to  be  so  read  and  construed.  How,  indeed,  else  is  the  bulk, 
not  to  say  the  whole,  of  the  various  cases  in  which  marshdling  clearly  takes 
idace  nnder  different  circumstances,  for  general  as  well  as  specific  legatees — 
now  else  is  the  liability  of  descended  freeholds  to  indemnify  devised  freeholds 
ffom  debts,  secured  or  not  secured  by  mortgage,  to  be  satisfactorily  accounted 
fcr  ?  I  should  thus  express  myself,  had  JUrich  v.  Cboper  (8  Yes.  888)  not 
existed ;  but  I  may  add  that,  cautious  and  measured  as  was  the  language  in 
which  generally,  and  in  that  case  especially.  Lord  Eldon  spoke,  he  wouldnot, 
in  my  judgment,  have  used  the  words  ^^they  shall  not  disappoint  another 
person  whom  the  testator  intended  should  be  ssitisfied,*  which  are  in  page  396 
of  the  Report;  or,  in  the  next  pa^,  **  as  strong  an  inclination  of  the  testator,^ 
and  <*  that  denotation  of  intention,*'  had  he  taken  a  different  view.  It  is 
equally  unnecessary,  I  think,  to  refer  to  what  l<ord  Hardwicke,  in  1751,  is 
Te|Kirted  as  saying,  *^  The  Court  will  order  it  so  that  every  body  may  have 
tatisfiiction,  and  the  whole  intention  complied  with.^  Such  a  declaration,  then, 
being  embodied,  or  considered  as  embodied,  in  a  will,  must  surely  operate 
eqcifuly  for  the  benefit  of  all  upon  whom  the  will  professes  to  confer  benefit ; 
and  if  the  state  of  the  assets  does  not  allow  complete  effect  to  be  given  to  it,  it 
ought  surely  to  fail,  so  far  as  it  does  fail,  to  the  equal  prejudice  of  all,  without 
any  distinction  between  the  gifts,  whether  of  moveable  or  immoveable  property, 
whether  of  real  or  personal  estate.  If  a  testator  gives  specific  le^cies  to  A.  and 
B.,  and  making  particular  devises  to  C.  and  D.,  were  to  say  ^  neither  A.  nor  B., 
nor  C.  nor  D.,  shall  be  called  upon  to  pay  any  of  my  debts,**  could  there  be  any 
doubt  as  to  the  equality  P  And  what,  substantially,  is  the  difference  ?  What 
good  reason  can  the  feudal  leaning  towards  the  feudal  heir,  can  the  more 
man  mijust  privilege,  now  no  longer  dishonouring  our  law,  which  was  allowed 
to  landal  proprietors,  of  dying  at  once  wealthy  and  insolvent,  or  can  any  other 
source  supply,  for  giving  any  preference  to  a  devisee  over  a  legatee,  in  such 
circumstances  as  we  are  now  considering  ?  The  general  rule  of  construction, 
however,  that  I  have  stated,  if  I  am  ri^t  in  supposing  it  to  exist,  is  like  most 
general  rules,  not  wholly  exempt  from  qualifications.  The  qualifications  to 
which  I  consider  it  subject,  and  tne  reasons  on  which  I  suppose  them  founded, 
I  proceed  to  notice.  The  first  is  rather  explanation  than  qualification,  being, 
that  such  an  intention  does  not  operate  against,  or  in  favour  of,  any  of  the 
creditors,  their  rights  being  rcjgulated  by  law,  so  far  as  the  testator  does  not 
expressly  exercise  the  power  that  he  has  now,  less  than  formerly,  of  affecting 
them,  though  where  simple  contract  debts  and  legacies  are  diarged  together 
on  real  estate,  the  former,  from  a  presumed  intention  on  a  testator^s  part — a 
fremmed  intention,  I  say,  on  his  part,  to  be  just  before  being  generous — were 
vkimately  placed  higher  than  the  fatter.     Possibly,  also,  the  doctrine  on  which 
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Lord  Rosslyn  acted  in  the  case  of  Pearce  v.  Loman  (3  Yes.  13B\f  ought 
scarcely  to  be  reckoned  as  a  qualification.  It  does  not,  perhaps,  interfere  with 
the  general  rule  that  I  believe  to  exist ;  but,  if  it  does,  it  is  a  qualification  of  a 
very  particular  and  limited  nature,  resting  on  special  and  peculiar  grounds.  So 
is  tnat  as  to  charities  created  and  established  by  a  class  of  decisions  which  the 
policy  of  the  statute,  commonly  called  the  Mortmain  Act,  was  considered  to 
render  necessary,  though  I  never  felt  any  surprise  that  Mr.  Justice  Ashunt 
should  have  expressed  himself  on  the  subject  as  he  did  in  the  case  of  Makdum 
v.  Hooper  (4  Bro.  Ch.  Ca.  153).  There  may  be  noticed  also,  the  distinction, 
already  to  some  extent  referred  to,  which,  in  particular  circumstances,  ha8,fi]r 
certain  purposes,  been  introduced  and  established  between  the  general  debts  dt 
testator  ana  his  debts  standing  secured  specifically  at  the  time  of  his  death,  or 
any  particular  portion  of  his  property.  In  general,  as  between  those  who 
take  under  his  will,  if  he  is  silent  on  the  subject,  his  debts  secured  are  paid  in 
the  same  manner  as  debts  of  the  same  rank  not  secured ;  but  there  are  psrti> 
cular  cases  of  deficient  assets,  where  specific  legatees  or  devisees  of  property  on 
which  debts  of  the  testator  stand  specifically  secured,  are  held  to  take  the 
property  with  the  burthen.  The  reason  given  for  this,  though  the  cases  are 
not,  I  agree,  to  be  questioned,  are  perhaps,  if  I  may  venture  with  defeiends  to 
say  so,  not  entirely  satisfactory,  supposing  the  ^neral  rule  as  to  the  mode 
of  providing  for  secured  debts  to  be  well  founded  in  principle,  as  probably  it  ii. 
The  distinction,  however,  seems  itself  to  have  been  introduced,  in  each  of 
its  forms,  under  an  impression  that  it  was  a  distinction  itquired  by  the  inten- 
tion of  the  testator.  Tnere  remains  substantially,  unless  I  mistake  or  forg^ 
but  one  more  qualification,  so,  at  least,  I  call  it — the  devisees  here  term  it  the 
rule — I  mean  the  exclusion  in  ordinary  cases  of  a  general  pecuniary  legatee 
from  marshalling  against  a  devisee.  In  this  respect,  whether  truth  lay  between 
Lord  Harcourt^s  course  and  that  of  Lord  Macclesfield,  it  is  perhaps  not  now 
material  to  inquire,  as  Lord  Macclesfield^s  course  is,  I  conceive,  establidied. 
Its  explanation  is,  I  suppose,  to  be  found  in  the  fixed  doctrine  of  law,  that 
as  between  specific  and  pecuniary  lejzatees,  the  burthen  of  the  debts  belongs  to 
the  pecuniary  legatees  exclusively,  wiiere  a  contrary  intention  is  not  manifested. 
The  law  considering  a  testator,  when  giving  specific  and  pecuniary  legacies,  as 
saying  by  the  very  act,  unless  he  decmres  himself  in  effect  not  to  mean  to  say, 
that  ii  there  is  a  deficiency  of  the  personal  estate  to  satisfy  all  the  legacies,  the 
loss  is,  as  between  them,  to  fall  wnolly  on  the  pecuniary  legatcca  of  course  I 
am  not  referring  to  a  case  of  ademption.  Thus  Lord  Macclesfield  (when  in 
Clifton  V.  Burt  (1  P.  Wms.  679;  1  Prec.  Ch.  540)  differing  from  Loid 
Harcourt)  observed  tliat  ^^  every  devisee  of  land  is  as  a  specific  legatee,"* 
^'  and  that  if  one  gives  a  specific  legacy  of  a  horse,  or  diamond,  and  also 
a  pecuniary  legacy  of  500/.  to  B.,  and  there  are  not  assets  to  pay  both,  still  the 
specific  legatee  shall  be  preferred,  and  have  his  whole  legacy .*"  It  has,  as  I 
have  stated,  been  argued  lor  the  devisees  here  that  the  principle  of  the  decision 
against  pecuniary  legatees  in  Clifton  v.  Burtj  and  tne  cases  that  have  fol- 
lowed it,  applies  against  a  specific  legatee.  I  cannot  so  view  the  matter. 
Lord  Macclesfield  appears  rather  to  nave  refused  relief  to  the  pecuniary 
legatee  because  he  was  inferior  to  a  specific  legatee.  If  a  testator  ought,  as 
he  is  considered  primd  fade^  to  intend  a  preference  of  a  specific  legatee  to  a 
pecuniary  legatee,  to  intend  for  the  former  a  higher  rank  than  for  the  latter. 
It  may  be  thought  not  an  unreasonable  or  unfair  consequence  that  a  similar  in- 
tention bhould  primd  facie  be  ascribed  to  him,  as  between  a  pecuniary  legatee 
and  a  particular  devisee,  in  whose  favour  as  well  as  in  the  favour  of  the  specific 
legatee,  the  testator,  pointing  out  a  specific  individual  portion  of  the  property, 
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irects  that  be  shall  have  that  verj  thin^,  a  gift  incapable  of  being  satisfied  by 
ny  other  means  than  the  very  thing  pointed  out ;  and  Lord  Macclesfield  may 
ave  thouffht  that  a  particular  devisee,  contributing  for  a  ^neral  l^atee,  would 
e  entitled  to  call  on  a  specific  legatee  to  share  the  burthen  which  would 
Bake  the  latter  contribute  to  the  general  legatee,  which  would  be  absurd. 
Taking  the  judgment  in  Clifton  v.  Burt  altogether,  I  am  unable  to  think 
hat  I  ought  to  draw  from  such  expressions  as  *<much  less,*^  ^^  a  fortiori^ 
*  more  to  be  favoured,*'  and  "  with  more  difiiculty,"  which,  I  agree,  occur  in 
the  report  of  it,  the  inference  that  Mr.  Swanston  wished  me  to  draw.  Neither 
Wi  I  adopt  his  suggestion  that  (TNeal  v.  Mead  contains  something  unfavour- 
lUe,  or  was  meant  unfavourably,  to  the  case  of  a  specific  legatee,  upon  a 
^estion  such  as  the  present.  In  O'Neal  v.  Mead^  tne  specific  legatee  was 
wboUy  preferred  to  the  devisee,  on  a  ground  already  mentioned,  namely,  by 
qeison  of  the  mortgage.  Again,  I  am  not  satisfied  that  the  fifth  resolution  in 
BoMlewood  V.  Pope  ought  to  be  understood  as  Mr.  Swanston  wished  me  to 
Oiderstand  it.  The  Lord  Chancellor  there  seems  rather  to  state  a  case  of 
equality  than  one  of  inequality  between  a  devisee  and  a  specific  legatee.  I  am 
emer  disposed  to  agree  with  Mr.  Roper^s  construction  of  that  resolution — a 
resolution  deserving  certainly  great  respect,  however  it  ought  to  be  construed, 
ihhough,  probably,  it  was  extra-judicial.  I  have  a  copy  of  the  decree,  dated 
18th  August,  179^,  from  which  it  does  not  appear  to  me  that  there  was  any 
pedfic  bequest  in  the  case,  or  any  point  for  decision,  except  that  described  in 
ne  report  as  the  principal  point.  On  the  whole,  though  I  believe  myself  to 
bd  as  much  respect  and  deference  as  any  man  for  the  knowledge  and  capacity 
if  Lord  Talbot,  I  do  not  consider  that  the  fifth  resolution  in  Haxlewood  v.  Pope 
Muds  roe.  In  Mirehouse  v.  Scarfe  there  is  noticed  particularly  a  case  which 
[  read  repeatedly  in  Ambler  and  in  Dickins :  the  case  is  reported  in  one  book 
IS  Hanky  v.  Roberts  ( Amb.  127),  and  in  the  other  as  Hartley  v.  Fisher 
[Dick.  104).  The  expressions  of  I^ord  Hard wicke  are  difierently  given  by  the 
:wo  reporters,  and,  probably,  with  some  inaccuracies  in  each.  Whether,  upon 
iie  whole,  it  would  oe  safe  to  consider  his  lordship^s  manner  of  discussing  tnat 
Base  as  supporting  the  contention  of  the  specific  legatees  here,  I  do  not  say,  but 
[  am  satisned  that  it  would  be  wrong  to  draw  from  it  a  contrary  inference. 
These  remarks  tend  obviously  to  a  conclusion,  on  my  part,  in  favour  of  con- 
bibution  between  the  devisees  and  the  specific  legatees  in  this  case,  and  I  should 
have  made  them,  probably,  had  neither  lAmg  v.  Stiort  nor  Silk  \.Pryme  existed. 
But,  in  Long  v.  IShort^  which  was  previous  to  Clifton  v.  Burt^  as  that  preceded 
laming  V.  Tipping  (1  P.Wms.  729),  and  The  Duke  of  Devonshire  v.  Atkins 
n  P.  Wms.  38S)  ;  and  also  preceded  O'Neal  v.  Mead^  which  was  followed  by 
BoMlewood  V.  Pope<,  it  is  well  known  that  Lord  Cowper  expressly  decided  in 
fiiTOur  of  the  contribution  in  such  circumstances ;  nor  was  Long  v.  Shorty  in 
Bjr  opinion,  I  repeat,  intended  to  be  overruled  or  opposed  in  Clifton  v.  Burt^ 
orb  ONeal  v.  Mead.  The  decree  of  Sir  Thomas  Sewell,  at  the  Rolls,  in  Silk 
▼•  Pryme^  was  to  the  same  effect ;  and,  on  this  point,  I  believe,  not  appealed 
&tmi.  But  having  read  a  copy  of  that  decree,  sent  to  me  from  the  registrar'^s 
office,  I  am  not  by  any  means  convinced  that  the  point  was  contested,  or  called 
to  the  atteution  of  Sir  Thomas  Sewell,  though  the  decree  may  be  thought,  per- 
Iqtt,  at  least  to  afford  some  evidence  of  the  general  sense  of  the  profession  at 
ttat  time  on  the  subject.  I  can  add,  if  I  may  venture  to  speak  of  my  own  ex* 
perience,  that  it  having  happened  to  me  to  become  aware  of  the  case  of  Lon^  ▼. 
Skfrt  at  a  very  early  period  of  my  professional  life,  and  to  have  had  occasion, 
^hen  at  the  bar,  to  consider  it  more  than  once,  I  do  not  recollect  having,  at 
mj  time  while  at  the  bar,  believed  or  suspected  it  not  to  be  a  governing  decisicm 
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upon  the  point  now  in  question,  or  to  have  heard  it  mentioned  as  mn  orerruled 
or  a  bad  or  doubtful  authority  on  this  point  These  were  my  impresaoDB  befise 
the  case  of  Cornewall  v.  CornewalL  But  in  the  summer  of  1811  that  case  was 
decided,  and  so  high  is  my  respect  for  the  l^al  knowledge  and  experieoce  of 
the  learned  judge  whose  decision  it  is,  that,  notwithstanding  all  that  I  hare 
said,  if  it  had  not  been  distinctly  and  strongly  questioned  by  another  learned 
judge^  to  whose  legal  knowledge  and  experience  great  weight  also  bdoiigi»  I 
should  very  possibly  have  followed  it  against  all  my  former  impressiona.  But 
the  declared  opinion  of  Sir  Edward  Sugden,  in  the  case  of  Young  v.  iTioatord^ 
is  pointedly  and  directly  at  variance  with  Cornewall  v.  CornewalL  Tbit 
opinion  has  been  described  as  extra-judicial,  but  certainly  it  is  expresied  in  a 
very  clear  manner ;  and  as,  therefore,  however  satisfactory  and  agreeaUe  it 
would  be  to  me  to  place  myself  under  the  joint  guidance  of  those  two  diatai- 
guished  persons,  that  is  for  the  present  [)urpo8e  impossible,  as  I  cannot^  a 
tnis  occasion,  become  the  disciple  of  one  without  deserting  the  other.  I  tbiok 
that  I  must  act  independently  of  each  of  the  two  cases;  that  is  to  saj»  deil 
with  this  case  as  I  should  have  dealt  with  it  if  Cornewall  v.  ComewaJl^  and 
Toung  v.  Hasaard^  were  not ;  consequently,  as  I  continue  to  entertain  m 
opinion  consentaneous  upon  the  present  point  to  that  of  Lord  Cowper,  I  think 
I  must  follow  Long  v.  Shorty  a  course  which,  if  not  rendered  more  plainly  rigliti 
iscertainly,  I  conceive,  not  rendered  less  right  by  the  statute  of  1883,.  than  it 
would  have  been  before  that  statute.     Therefore,  let  there  be  contribution. 


ROLLS  COURT. 

Saturday,  March  7,  and  Saturday ,  April  18,  1846. 
LocKHART  V.  Hardy,  (a) 

Mortgagor  and  mortgagee — ForeeUmmre — Sale — Deflciencg  qf  eecuriiy — Remedy  o»  ewemmif  w 

bond,  when  available, 

A.  mortgaged  certain  premises  to  B,  in  fee,  and  B.  qfterwards  mortgaged  the  benefit  qf  thai  matU 
gage  to  C,  who  foreclosed  against  both  A,  and  B.,  and  sold  the  premises  at  a  price  whieh/eUsksri 
pfths  amount  due  to  him  on  his  security,  C.  then  carried  in  a  claim  before  the  Master,  h 
a  creditor^  suit,  which  had  been  instituted  against  B.,for  the  difference  between  the  deH  dm  $$ 
him  and  the  sum  realized  by  the  sale,  and  the  Master  allowed  it.  BxeepUons  were  taken  to  4k 
Master's  report  as  to  the  admission  qfthe  claim,  and  they  were  allowed. 

The  rule  is,  that  where  the  mortgagee  fbrectoses  and  the  mortgaged  premises  prove  insu/ieieaifir 
payment  iff  the  debt  thereby  secured,  the  mortgagee  may  sue  on  the  covenant  contained  in  ike  wmU 
gage,  or  on  a  coUaieral  bond,  or  may  bring  in  a  claim  in  a  creditors*  suit  for  the  d^j^eremee  t  butif 
he  does  so,  he  thereby  opene  the  foreclosure,  and  the  mortgagor  is  at  liberty  to  redeem  andsogii 
back  his  estate. 

fff  however,  the  mortgagee  fbrectoses  and  then  sells  the  mortgaged  premises,  he  cannot  nrr  om  tki 
eovenant  or  bond,  or  bring  in  a  claim  in  a  creditors*  suit,  because  by  tke  sale  he  haa  put  it  ami  ^ 
his  power  to  give  the  estate  back  to  the  mortgagor,  if  he  think  proper  to  redeem,  so  that  tks  wigki 
to  sue  can  only  be  etrfbrced  where  there  is  apossibility  qf  opening  the  foreclosure. 

iMrd  Tkttrlow's  opinion  as  to  this  question,  in  Tooke  v.  Hartley,  differs  from  Tjord  Bldtfift  *l 
Perry  t.  Barken  the  decision  in  the  principal  case  is  in  eoi\formity  with  Lord  Elden's  wiem. 

THIS  case  came  on  upon  exceptions  to  the  Master's  report,  whereby  he 
certified,  among  other  things,  that  the  representatives  of  the  Rev.  \Vii- 
'iam  Browne,  deceased,  were  entitled  to  sue  for  the  difference  between  a  sum 
realized  on  a  mortgage  security,  which  was  sold  and  proved  to  be  insuflicienty 
and  the  debt  due  thereon.    It  appeared  that,  on  the  7tn  of  May,  18S8,  William 

(«)  Reported  by  J.  Macaulat,  Seq.,  Barritter««t»ltw. 
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Henry  Smith  conveyed  to  John  Ingram  Lockhart,  by  way  of  mortgage,  certain 
costomary  messuages  and  hereditaments,  &C,  situate  at  Fieldshead,  in  the 
parish  of  Hawkshead,  in  the  county  of  Lancaster,  to  secure  the  repayment  of 
die  sum  of  S,999/.  advanced  to  Smith,  with  interest  thereon ;  ana  the  deed 
ci  conveyance  contained  a  covenant  for  payment  of  the  mortgage  money. 
Mr.  Lockbart  was  soon  after  admitted  tenant  to  the  premises  at  a  Court 
Baron  of  the  manor  of  Hawkshead;  and  on  the  14th  becember,  1829,  he 
advanced  the  sum  of  500/.  to  Mr.  Smith  by  way  of  farther  charge.  On  the 
ITth  of  Augast,  1831, -Mr.  Lockhart,  in  consideration  of  1,600/.,  assigned  the 
arid  sums  of  S,999/.  and  500/.,  and  all  benefit  of  the  mortgage  and  of  the 
covenant  therein  contained,  but  subject  to  redemption  on  repayment  of  the 
1,600/.  and  interest  to  the  Rev.  Wiuiam  Browne,  on  trust,  to  repay  himself 
the  1,600/.  and  interest  and  costs,  and  then  to  pay  over  the  surplus  to  Mr. 
Lockhart ;  and  he  bargained,  sold,  surrendered,  and  released  the  mortgaged 
premises  to  Mr.  Browne,  his  heirs  and  assigns,  subject  to  the  proviso  for 
redemption  in  favour  of  Smith,  and  also  subject  to  redemption  by  Lockhart  on 
myment  of  the  1,600/. ;  and  he  thereby  covenanted  to  repay  the  1,600/.,  &c. 
He  also  executed  a  bond,  by  way  of  collateral  security  to  Mr.  Browne,  in  the 
penal  sum  of  8,200/.,  conditioned  to  pay  1,600/.  Mr.  Browne  was  admitted 
tenant  to  the  premises  on  the  29th  of  November,  1831.  Mr.  Browne,  by  his 
will  of  the  14th  of  December,  1881,  devised  all  the  estates  which  he  held  in 
trust  or  on  mortgage  to  his  sons,  John  and  William,  in  fee,  and  appointed 
them  and  his  dau^ter,  Elizabeth,  executors  and  executrix  of  his  will.  In 
November,  1884,  he  died,  and  on  the  17th  January,  1835,  his  will  was  proved 
by  William.  In  1832,  John  Ingram  Lockhart  changed  his  name,  and  became 
John  Wastie ;  and  on  the  1st  of  August,  1835,  he  made  his  will,  and  thereby 
devised  the  Fieldshead  estate  to  persons  therein  named,  and  certain  other  estates 
to  John  Hardy,  and  appointed  nim  and  William  Alder  his  executors.  John 
Wastie  died  on  the  13th  of  August,  1885,  and  his  will  was  duly  proved  by 
bis  executors.  William  and  John  Browne,  in  18899  instituted  a  suit  a^nst 
Smith  and  the  representatives  and  devisees  of  Wastie  for  the  administration  of 
Ks  estate,  and  on  the  20th  December,  1841,  a  decree  was  made  therein  for  an 
account  against  Smith  of  what  was  due  in  respect  of  the  2,999/.  and  500/.  and 
interest,  and  against  the  representatives  of  Wastie  for  an  account  of  what  was 
due  in  respect  of  the  1,60%)/.  and  interest,  and  the  Master  was  directed  to  tax 
the  plaintiffs  their  costs ;  and  it  was  ordered  that  if  the  sums  found  due  should 
not  be  paid  by  given  days,  the  defendants  should  be  respectively  foreclosed. 
The  Master  having  found  that  the  sum  due  by  Smith  to  the  estate  of  Wastie 
amounted  to  5,436/.  Os.  3d.,  and  that  the  sum  of  2,136/.  12s.  5d.  was  due  to 
William  and  Jchn  Browne,  the  report  was  confirmed ;  and  default  having 
been  made  by  Smith  and  the  representatives  of  Wastie  in  payment  of  the  sums 
so  found  due  by  the  days  respectively  appointed,  they  were  respectively  fore- 
doaed.  After  the  foreclosure,  and  on  the  22nd  of  April,  1844,  the  premises 
were  put  up  to  sale  by  auction,  and  were  bought  in  for  2,000/.  by  the  vendors, 
Messrs.  Browne,  there  being  no  bidding.  Subsequently,  by  a  private  aale^ 
they  were  bought  by  Matthew  Tomlinson,  for  the  sum  of  l,999/-9  and  <»i  the 
SOth  August,  1844,  the  conveyance  to  him  was  executed. 

Besides  this  suit  of  Browne  v.  Smith,  there  were  several  other  suits  for  the 
administration  of  Wastie's  estate,  and,  among  others,  the  suit  of  Thomas  ▼• 
Hardy,  which  was  a  creditor's  suit,  instituted  oy  Alice  Thomas.  On  the  26th 
Februanr,  18899  a  decree  was  made  in  that  suit  for  an  account,  and  oo  the 
20th  July,  1844,  the  Master  made  a  separate  report  of  debts  in  that  suit,  and 
certified  that  there  was  no  other  claim  except  that  of  the  Messrs.  Browne^ 
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which  had  not  been  examined,  because  their  securities  were  not  tlien  nalistd. 
Proof,  however,  was  subsequently  tendered,  and  allowed  by  the  Master,  wha 
certified  by  his  general  report  of  the  1st  of  August,  1846,  that  there  was  dna 
to  the  Messrs.  Browne  the  sum  of  642/.  8s.  lid.,  being  the  diflerence  betw» 
their  whole  claim  and  the  sum  realized  by  the  sale  of  the  mortgaged  pre- 
mises. To  this  report  Mr.  Alder,  the  surviving  representative  of  Wartie^ 
took  four  exceptions,  which  in  substance  amounted  to  a  denial  of  his  liahiliiy* 
The  exceptions  now  came  on  to  be  argued. 

JTindersley  (with  him  Lhyd)y  for  the  exceptions.— The  Messrs.  Browne  are 
not  entitled  to  stand  as  creditors  for  the  balance  due.  {Tooke  v.  HarOe^jM 
2  Bro.  C.  C.  126 ;  Perry  v.  Barker,  (6)  8  Ves.  627;  and  see  18  Ves.  ig&) 
The  mortgaged  premises  having  been  sold,  the  mortgagee  cannot  place  tlieiiioie> 
^g^igor  in  the  same  situation  as  he  was  before  by  opening  the  mortgage^  «d 
.cpnseqiiently  should  be  restrained  from  suing  on  his  collateral  security.  The 
.contract  is  not  merely  a  loan,  but  a  loan  accompanied  bv  a  plec^,  and  if 
you  only  look  at  it  as  a  loan,  you  take  but  a  half  view  of  it ;  ana  when  the 
loan  is  satisfied,  the  pledge  ou^ht  to  be  restored.  The  mortgage  oontaios  m 
power  of  sale,  and  therefore  this  Court  not  allowing  a  sale  in  such  a  caae^  there 
IS  no  implied  contract  to  selU  and  so  the  parties  interested  could  not  foresee 
lliat  there  would  be  a  sale.  If  the  amount  of  the  debt  isallowed  to  be  piid 
out  of  the  mortgagor's  assets,  he  may  contend  that  he  has  a  right  to  have  a 
re-oonveyance,  and  that  if  the  mortgagee  cannot  re-convey  to  him»  he  is  not 
bound  to  pay  him  the  debt  out  of  his  assets.  The  creditor  says  it  is  hard 
that,  on  the  result  of  this  transaction,  his  estate  should  be  the  loser,  at  the  aame 
time  that  Mr.  Wastie's  estate  is  abundant  for  payment  of  his  debts.  It  mav 
be  so,  but  look  at  the  hardship  to  the  mortgagor  to  lose  the  benefit  of  his 
estate^  for  it  might  well  be  tnat  the  mortgagee  might  discover  ooal  or  oidm 
'minerals  after  foreclosure,  and  might  dispose  of  the  mineral  produce  ibr  modi 
more  than  the  sum  due  on  the  mortgage  security,  and  the  mortgagor  ooiiU 
not  claim  any  of  the  proceeds  of  the  sales:  there  is,  therefore,  no  mutuality. 
'Besides,  the  contract  is  superseded  and  entirely  at  an  end  after  foredosuR^ 
and  it  is  an  unprecedented  proceeding  for  the  executor  of  a  mortgagee  to 
commence  an  action  on  a  collateral  bond  or  covenant  of  the  mortgagor  for 
payment  of  the  mortgage-money  after  foreclosure  and  sale  of  the  mortffaffed 
estate.  And  lastly,  if  tne  Messrs.  Browne  can  enforce  this  daim,  they  cNUig 
mortgagees  of  a  mortgage,  are  bound  to  make  the  most  of  it  in  tne  first 
instance,  for  the  benefit  of  the  covenant  in  it  as  well  as  of  the  morta^ 
is  given  to  them,  and  they  are  bound  to  sue  Smith  in  our  name  to  realiie 
the  debt  due  by  him  to  Mr.  Wastie^s  estate.  The  same  principleft  will 
apply  where  a  mortgagee  is  not  suing  at  law,  but  comes  in  under  a  decree 
in  a  creditor's  suit  to  prove  for  the  deficiency  after  foreclosure  and  sale. 

LowndeSf  for  another  party,  joined  in  the  exceptions. 

(a)  In  Tooke  ▼.  Hartley,  mm  reported  by  Browne,  (b)  In  Perry  ▼.  Barker,  after  foredorare  nd  nli 

vnder  the  date  of  1788,  the  representatives  of  a  of  a  mortgaged  estate,  an  injnnetion  waa  graaledti 

mortgagee  after  foreclosure  sold  the  mortgaged  pre-  restrain  the  mortgagee  from  reeoTcring  the  diAr- 

mites,  and,  the  amount  being  insufficient  to  pay  the  ence  at  law.    The  same  case  in  13  Tea.  b  to  thb 

debt,  they  brought  an  action  on  the  bond ;  and  an  effect :— After  the  foreclosure  and  sale  an  actiombf 

ii^ction  was  granted.    But  as  reported  in  2  Dick,  the  mortgagee  lor  the  balance  opens  the  foieduwue. 

786,  under  the  name  of  Tooke  t.  *— ,  and  under  Therefore  the  mortgagee  ahaold  have  tiasa  la  git 

the  date  of  1784,  it  would  appear  that  a  mortgagee  back  the  estate  and  to  tender  a  recoBvcyaiiea  aai 

who  has  foreclosed  the  mortgagor  cannot  bring  an  the  mortgagor  to  redeem ;  but  the  mortgagto  ha;vi«g 

action  on  his  bond,  or  on  the  core nant,  in  the  taken  poasenlon  a  eooaiderable  time  ago,  and  thi 

Bsortgage,  until  the  estate  hath  been  fairly  sold,  and  balance  being  incQOlUlcrable,  a  paiyetiMlf  mrfflSftW 

U  is  seen  whether  the  purchase-money  is  deficient,  wai|nmt9d« 
Ibr  vntil  It  is  sold  the  estate  remains  in  pledge,  and 
mm  MMfof  batitmaybesm^. 
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rier  (with  him  Shapter),  for  the  Messrs.  Browne. — The  question  is, 
^uity  is  there  on  the  part  of  Wastie,  or  his  representatives,  to  take 
leir  equity  from  the  Brownes,  or  to  deprive  them  of  their  legal  right  to 

the  amount  due  to  them  ?  As  to  the  case  of  Tooke  v.  Hartley^  it  is 
i  in  2  Bro.  C.  C.  in  1788,  but  as  reported  in  Dickens's  Reports  in 
he  decision  is  very  different,  for  there  Lord  Thurlow  proceeded  on  the 
le  that  the  mortgagor  could  not  be  prejudiced  by  the  sale  of  the  mort- 
>remises,  if  they  turned  out,  as  in  the  present  case,  of  less  value  than  the 

due  thereon.  In  Parry  v.  Barker^  Lord  Eldon  only  granted  an 
ion  on  the  terms  of  the  money  being  brought  into  court ;  and  Lord 
Ts  opinion,  as  reported  in  18  Ves.  198,  will  not  decide  the  question, 
was  on  the  ground  of  the  mortgagee's  demand  being  inconsiderable, 

rted  this  injunction.  Now,  look  to  the  principle.  There  is  a 
in  the  mortgagee  to  recover  the  full  amount  of  his  debt ;  if, 
le  value  of  the  estate  falls  short  of  the  full  demand,  how  can  be  be 
have  taken  full  satisfaction  by  taking  the  pledge  ?  It  is  said  to  be 
and  a  pledge.  Well,  suppose  a  pledge  ot  chattels  accompanied  by 
issory  note  for  the  sum  lent ;  if  the  pledgor  does  not  pay  the  amount 
id  by  the  time  appointed  for  that  purpose,  the  pledgee  is  entitled 
:eed  at  law  on  the  promissory  note,  notwithstanding  the  sale  of  the 
But  again,  it  is  said  that  the  mortgagor,  by  paying  the  debt,  has  a 
y  have  his  estate  back ;  yes,  he  has  a  right  if  he  pays  the  debt  inde- 
;ly  of  the  estate,  and  not  by  means  of  it,  as  is  the  case  here.  It  is  said 
seeding  by  sale  and  subsequent  action  is  open  to  fraud.  [The  Master 
loLLS. — it  is  open  to  abuse,  and  how  is  the  mortgagor  to  set  himself 
Why,  he  may  file  a  bill  for  relief  against  a  collusive  and  fraudulent 
id  insist  he  is  not  bound  by  it;  there  is  no  hardship  at  all  in  this 
rds  the  mortgagor.  The  mortgagor  ousht  to  be  permitted  to  proceed 
>ther  remedies.  As  to  resorting  to  Smithes  estate  before  coming  against 
's,  the  argument  cannot  be  maintained  {Mason  v.  Boffg^  S  Myl.  &  Cr. 
ind  it  must  first  be  shewn  that  Smith  left  assets  applicable  to  the^ 
It  of  the  debt,  which  has  not  been  done.  On  the  whole,  there  is  nothing; 
irb  the  decision  of  Lord  Thurlow  in  Tooke  v.  Hartley^  and  there  is 
age  done  to  the  mortgagor,  for  if  the  sale  is  collusive,  he  may  set  it 
(Pow.  Mort.  (6th  ed.)  1001,  et  9eq.)  They  cited  Dyson  v.  Morris  (a) 
^413). 

lersley^  in  reply. 

Mastee  of  the  Rolls. — The  general  view  I  take  is  this :  the  contract 
ga^  transactions  is  of  this  nature.  The  debt  is  secured  by  a  pledge  of 
id,  in  cases  like  this,  by  the  mortgagor's  covenant  and  bond  ;  and  at  law, 
oUy  independent  of  any  trust.  But,  on  coming  into  a  Court  of  Equity, 
►rtgagor,  on  full  payment  of  the  debt,  expects  to  have  his  land  back 
-looks  to  it  as  a  matter  of  right — and  a  Court  of  Equity  will  give  it  to 
x>rdingly.  On  the  other  hand,  a  mortgagee  may  pursue  all  his  remedies 
ame  time — foreclosure,  and  an  action  on  -tlie  mortgagor's  covenant  or 
but  if  he  obtains  full  payment  by  means  of  such  action,  he  is  precluded 
arsuing  his  remedy  by  bill  to  foreclose,  by  the  fact  that  he  has  had  full 

Ihfwom  T.  Morrist  a  farther  charge  wai  which  the  nortgamwoald  have  the  fiill  beneit' of 

m  the  nortfaged  premiset,  and  atoo  an  his  teciiritiet,aBdm  the  apedfic  maaaer  moat  bcoft- 

It  of  a  policy  of  intnraoce  upon  trott  to  re-  ficial  to  him,  he  was  only  eatiticd  to  the  usual  4e- 

mly  the  sums  payable  thereon  towards  cree  of  foreclosure,  retaining  the  policy  for  what  it 

M  the  catire  mortgage.    Held,  that  npon  might  thereafter  be  available, 
eoostnetkm  of  the  assignment,  and  by 
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satisfaction.  If  full  payment  is  not  recovered  on  the  covenant  or  bond,  faa  nj 
still  proceed  to  foreclose  for  the  residue,  and  may  hold  the  mortaiged  eMte 
foreclosed,  whatever  may  chance  to  be  the  value  of  it.  On  the  o&r  hand,  if 
the  mortgagee  obtains  a  decree  of  foreclosure  in  the  first  instance,  and  aUspi 
that  the  estate  foreclosed  is  insufficient  to  satisfy  the  mortgage  debt,  heiiMt 
precluded  from  proceeding  in  his  action  on  the  bond  or  covenant,  to  reoover 
the  surplus  remaining  due;  but  if  he  think  fit  to  take  that  ooorBe,  he 
must  give  the  mortgagor  a  new  right  to  redeem ;  that  rieht  is  renewed  by  ds 
attempt  to  ^t  full  payment,  and  Uie  mortgagor  may  file  nis  bill  to  redeem.  I 
conceive  this  to  be  quite  established,  and  TOthing  has  been  said  to  impugn  iL 
So  long,  therefore,  as  the  mortgagee  of  the  estate,  sttcr  foreclosmre,  renudnf 
possessed  of  it,  and  can  give  effect  to  the  mortgwor^s  right  to  redeem,  he  cm 
j>roceed  at  law  against  the  mortgagor  on  the  bcxuf  or  covenant ;  but  the  ooei* 
tion  here  is  of  a  different  nature.  Here  the  mortgaffee  has  foredoseatb 
mortgage,  and  has,  at  his  own  will  and  pleasure,  sold  the  estate;  and  the 
understanding  here  is  that  he  must  be  supposed  to  have  commenced  his  actioa. 
How,  then,  would  it  be,  if  he  had  ?  Wnat  becomes  of  the  right  of  die  mGrt» 
gagor  to  redeem  the  estate?  How  can  he,  on  full  payment  of  the  debt  due 
to  the  mortgagee,  have  back  the  mortgaged  estate  ?  Lord  Thnrlow^s  opinkn 
was  that  you  must  look  at  the  sale,  and  if  the  estate  was  fairly  and  propexly  sold, 
the  mortgagee  might  deduct  from  the  proceeds  of  the  sale  the  expenses  pwipttly 
incurred  by  him,  and  recover  what  remained  due  by  an  action  on  the  co^gsaat 
or  bond.  Lord  Eldon  was  of  a  different  opinion,  and  thought  that,  after  a  safe 
of  the  mortgaged  estate  by  the  mortgaj^,  he  could  not  recover  any  put  of  ds 
debt  by  an  action,  not  being  in  a  situation  to  restore  to  the  mortgi^^orliii 
estate  in  specie.  I  must  now  decide  this  question.  The  case  might  have  bees 
different  had  there  been  a  trust  for  the  sale  of  the  estate.  I  have  gnat  deA^ 
ence  and  respect  for  the  opinion  of  Xiord  Thurlow,  and,  I  may  add,  I  haie 
known  it  preferred,  in  some  instances,  to  that  of  Lord  Eldon,  and  tharefae  I 
diall  say  nothing  now  of  the  cases  cited  before  me. 

April  18. 

The  Master  of  the  Rolls  began  by  stating  the  facts,  and  observed,  that  it 
was  admitted  that  the  estate  had  been  fairly  sold  by  the  mortgagee,  and  wm 
now  entirely  out  of  his  power.  It  was  to  be  carefully  borne  in  mimi,  also^  thit 
this  was  a  case  of  mortgage  of  other  securities,  and  not  a  trust  to  selL  His 
lordship  then  observed  on  the  rights  of  a  mortgagee  in  refoence  to  his 
remedies  by  foreclosure  in  equity,  and  by  an  action  on  the  covenant  or 
bond  at  law,  to  the  same  effect  as  he  had  done  after  the  arg;ument.  He  thcB 
said :  The  question  is,  whether  an  action  on  the  covenant  or  bond  can  be  nuda- 
tained  by  the  mortgagee  after  he  has  sold  the  estate.  I  apprdiend  the  rafe  is 
to  opening  a  foreclosure  to  be  founded  on  this  principle,  that  the  mortgagor 
would  lose  his  estate  unless  he  paid  the  whole  of  the  debt  due  thereon ;  and,OB 
the  other  hand,  the  mortgagee  had  always  a  right  to  foreclose  the  mortgage,  ssBd 
if  he  considered  the  estate  insufficient  to  satisfy  the  amount  due  thereon,  he 
might,  at  all  events,  proceed  on  the  mortgagor's  covenant  or  bond ;  and  it  Al- 
lows from  this,  that  the  mortgagee  having  got  the  estate  by  foreclosure,  oariit 
not  to  be  permitted  to  proceed  on  the  mortgagor's  bond  or  covenant  for  rail 
payment,  unless  he  restores  the  estate ;  and,  if  that  be  so,  how  can  he  alter  the 
relations  of  the  parties  by  selling  without  the  mortgagor's  consent,  and  thenbf 
depriving  him  of  his  right  to  redeem  ?  If  he  does  so,  he  loses  his  right  to 
recover  on  the  bond  or  covenant;  and  where  he  has  so  dealt  with  thepr^- 
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pecljp  thai  die  mortgagor  caimot  have  it  back  a^n,  his  right  to  recover  fiMr 
tha  defidency  ia  gone ;  and  therefore  the  exceptions  must  m  allowed.  TotJk 
V.  Mmile^  and  Perry  ▼•  Barker^  have  left  matters  in  great  obscurity ;  and 
diawfae^  I  say,  wherever  a  mortgagee  seeks  payment  of  the  amount  due  from 
die  mcNrtgagor,  the  latter  is  entitlra  to  have  hi&  estate  back. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday,  March  7,  1846. 
Tubing  v.  Tueing.  (a) 

Wm^-  Clause  of  novivorihip — Period  of  veeHng. 
/.  T.hif  hie  wOipne  a  certain  eum  of  mmey  to  irutieee,  and  direeUd  them  to  inoeet  Ae  eame,  and  pn 
tke  intenet  to  Me  widow  dwrimg  her  Met  ond  itfUr  her  deeeaee  he  gave  a  certain  jmh  to  be  held  bff  tie 
Moid  truettee  m  truet  for  the  use  qf  be  daughter  H,  S.  D.,  during  her  Ufe,  and  vpon  her  deamee  the 
itOtrest  arising  ther^rom  to  he  appropriatedfir  the  use  of  any  of  her  child  or  children,  unt3  ^ney  reaekei 
Ike  m  of  twen^'One  years,  and  dien  the  principal  enm  to  he  paid  to  the  ewrvioor  or  enrviuere  of  tko 
tksUren,  wdU  Uneg  reiehed  Aeageof  tmentycne  tfoare,  and  then  ike  prindpei  sum  remaining  in  tniet, 
em  mfbreeaid,  to  be  paid  to  the  eurmeor  or  survioors  if  the  ehddren  of  hu  said  daughter  Ja.  S.  !>.» 
ekare  and  ehare  aahe. 
Hi  S,D.  hod  a  eon,  J.  !>.,  «^  died  m  her  iUetime,  having  attained  d^  age  of  twent^'^me  yeare  :-^ 
ayyt  thattheword  •'eurvinor**  refarredto  Ae  tima  of  the  deeeaee  of  E.  S.  D.,  and  that,  ther^fbn, 
JLD,  woe  not  entitled  to  ang  part  of  thejund,  eoaeto  let  in  hie  personal  representative, 

^■TdlS  was  a  petition  in  the  cause,  and  stated  that  John  Turing,  Esq.,  the 
JL  testator,  formerly  of  Knoulton,  in  the  county  of  Kent,  by  his  last  will 
nd  testament,  bearing  date  the  2nd  day  of  December,  1808,  appointed  defen- 
flantSy  all  since  deceased,  execators  thereof;  and  gave  them  the  sum  of  50,00011, 
b  trust  to  be  employed,  as  the  money  could  be  collected  from  the  proceeds 
of  his  estate,  for  the  use  and  behoof  of  his  wife,  Mary  Turing ;  recommend- 
ing that  the  said  sum  of  50,000/.  should  be  vested  and  employal  in  the  public 
fuada  of  Grovemment,  or  lent  upon  the  indubitable  security  of  landed  property 
in  Great  Britain,  and  the  interest  arising  thereon  should  be  paid  to  the  saia 
tbarj  Turing  during  her  natural  life ;  and  upon  her  decease,  he  gave  the  said 
mm  of  50,00W.,  or  the  produce  of  the  said  bequest,  to  be  divided  and  appor> 
doned  in  the  following  manner :  viz.,  one-fifth  part  thereof,  which  he  estimated 
It  10,000/1,  to  his  son,  John  Turing,  one  of  the  plaintiffs.  In  like  manner,  he 
gave  one-fifth  part  thereof  to  his  son,  William  Turing ;  one-fifth  to  his  daug4i- 
ber,  Ann  Catherine  Baker,  then  Ann  Catherine  Turing,  spinster ;  and  one-finh 
k»  hiB  executors,  in  trust  for  the  children  of  his  daughter,  Mrs.  Bannerman, 
Ihercin  named  in  manner  therein  mentioned.  In  like  manner  he  gave  to  hia 
sxceutors,  in  trust  and  for  the  use  and  behoof  of  his  daughter,  one  of  the  plain- 
tifi^  Helen  Sophia  Darley,  one-fifth  part  or  share  of  the  said  Mary  Turinff^s 
jointure  or  settlement,  recommending  that  the  same  should  be  placed  in  the 
fmbHc  funds  of  Grovemment,  or  lent  upon  undoubted  security  of  landed  pn^^ 
perty  in  Great  Britain ;  and  that  the  interest  arising  therefrom  should  be  paid 
to  ma  daughter,  Helen  Sophia  Darley,  during  her  natural  life;  and  upon 
Itor  demise  the  interest  arising,  as  aforesaid',  to  be  appropriated  for  the  use  of 
tatf  ot  her  child  or  children  until  they  reached  the  a^  of  twenty-one  years ;  and 
mi  the  principal  sum  remaining  in  trust  as  aforesaid  to  be  paid  to  the  attrtriwir 
w  ntnworn  of  the  ckiltiren  of  hia  Bmd  daughter^  Helen  Sophia  Darley ^  shaft 
(a)  Reported  by  G.  Goldsmith,  Esq.,  Barriiter-at-Iaw. 
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and  share  aUke.    And  after  bequeathing  various  legacies,  the  iud 

Bive  to  his  executors,  in  triist  and  for  the  use  of  his  said  daughter,  Helen  Sophia 
arley,  the  sum  of  2,000/.,  recommending  that  the  money  should  be  unrested 
in  the  public  funds  of  Grovemment,  or  lent  upon  undoubted  aecuri^  of  landed 
property  in  Great  Britain,  and  the  interest  arising  thereon  to  be  raia  to  his  tiid 
daughter,  H.  S.  Darley,  during  her  natural  life ;  and  after  her  aemiae,  the  attd 
interest  to  be  appropriated  for  the  use  of  any  of  the  child  or  children  of  fail 
daughter,  H.  S.  Darley,  until  they  reached  the  age  of  twenty«4]ne  jcan> 
when  the  aforesaid  2,000/.  was  to  be  paid  to  the  survivor  or  survivors  of  tlie  attd 
children  of  his  daughter,  H.  S.  Darley,  share  and  share  alike.  And  the  teitator 
made  a  further  provision,  in  case  his  property  should,  by  any  unforeseen  acci- 
dent, be  reduced  in  the  amount  which  ne  then  estimated  it  to  be. 

The  testator  departed  this  life  without  having  revoked  or  altered  his  said 
will,  which  was  duly  proved  at  different  periods,  and  first  in  the  year  1809,  in 
the  proper  ecclesiastical  court,  by  the  late  defendants,  the  executrix  and  execu- 
tors thereof. 

Mary  Turing,  the  testator^s  widow,  who  was  tenant  for  life  under  the  will, 
died  on  the  81st  of  March,  1889 ;  and  after  paying  the  testator^a  debts  and 
funeral  and  testamentary  expenses,  there  was  an  increase  above  the  sum  of 
88,000/.  mentioned  in  his  will. 

A  suit  for  the  administration  of  the  said  testator^s  estate  was  afterwards  imti* 
tuted^  when,  by  virtue  of  various  orders  and  proceedings  had  and  made  in  tfae 
cause,  the  said  sum  of  82,000/.  was  apportioned  amongst  the  parties  interested 
under  the  said  testator^s  will ;  and  among  the  rest,  the  beouests  to  Hdea 
Sophia  Darley  were  transferred,  in  the  name  of  the  Accountant-General^  in  trust 
in  the  cause,  to  an  account  entitled  *^  Helen  Sophia  Darley  and  her  childrea, 
their  account  \^  and  the  dividends  accruing  on  the  several  bank  annuities m 
which  the  said  bequests  were  invested,  were  received  by  her  up  to  within  a  siiCMrt 
time  of  her  decease,  which  took  place  on  the  5th  day  of  January,  184S,  after 
having  made  her  will,  bearing  date  the  10th  April,  lo48,  wherein  sbemppointed 
the  petitioner,  and  another  who  had  not  proved,  executors  thereof. 

Tne  petitioner  was  the  only  child  of  the  said  Helen  Sophia  Darlej  who  sur> 
vived  her ;  and  having  duly  proved  her  will,  became  the  sole  legal  repvesentsr 
tive  of  the  said  Helen  Sophia  Darley. 

The  Master,  in  pursuance  of  an  order  of  the  Court,  dated  87th  June^  1845, 
made  his  report,  whereby  he  found  that  the  said  Helen  Sophia  Darlej,  who 
had  marriea  one  Henry  Darley,  whom  she  survived,  had  issue  of  her  said  mar^ 
riage  three  children  only ;  viz.  Mary  Ann  Darley,  who  was  bom  about  the 
month  of  May,  1808,  and  who  died  in  June  foUowing;  secondly,  the  late 
plaintiff  in  the  suit,  John  Darley,  who  was  born  in  or  prior  to  the  month  of 
November,  1804,  and  who  died  about  the  month  of  July,  1842,  having  attained 
his  age  of  twenty-one  years ;  and  thirdly,  the  present  petitioner,  Henry  Daiky, 
who  was  bom  in  or  prior  to  the  month  of  July,  1806,  who  married  in  Sept. 
1841.  That  John  Darley  made  his  will,  bearing  date  22nd  July,  18S0,  aid 
thereby  appointed  Jbhn  Thomas  Nagel  and  James  Smith  executors  thereof; 
and  that  the  said  John  Thomas  Nagel  is  now  the  legal  personal  representative 
of  the  said  John  Darley,  deceased. 

The  said  Henry  Darley,  as  the  sole  surviving  child  of  his  mother,  now  pie* 
sented  his  petition,  praying  for  a  transfer  of  the  whole  amount  of  the  funds 
standing  in  the  name  of  the  Accountant-General,  in  trust  in  the  cause,  ^  The 
account  of  Helen  Sophia  Darley  and  her  children ;"  and  the  question  now  to 
be  considered  was,  whether  the  said  John  Thomas  Nagel,  as  the  peraonal 
representative  of  the  said  John  Darley,  who  attained  the  age  of  twenty-one 
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▼ears,  but  who  died  in  the  lifetime  of  his  mother,  the  said  Helen  Sophia  Dar* 
ley,  was  entitled  to  a  moiety  of  the  fund. 

iSeihell  and  Rogers,  in  support  of  the  petition.— The  gift  in  this  case  to  the 
diildren  is  not  to  be  enjoyed  by  them,  at  all  events,  until  the  death  of  the 
mother.  When  a  bequest  is  made  to  certain  parties,  and  to  the  survivor  or 
survivors  of  them,  without  any  intervening  limitation  tending  to  postpone  the 
enjoyment  of  the  gift  by  those  individuals,  in  such  a  case  the  period  of  survivor^ 
ship,  for  the  most  part,  relates  to  the  time  of  the  testator's  decease ;  but  where, 
as  in  the  present  case,  a  certain  individual  is  pointed  out  by  the  testator  to  have 
a  prior  enjo]rment  in  the  bequest,  or  a  certain  length  of  time  is  to  elapse  before 
the  class  of  individuals  are  to  take,  the  period  of  survivorship  clearly  relates  to 
the  expiration  of  the  first  life  estate.  We  contend  that  it  was  clearly  the  inten- 
tion of  the  testator  to  postpone  the  vesting  of  the  children's  interest  until  the 
period  of  enjoyment,  namely,  the  death  of  their  mother,  and  not  merely  the 
testator's  decease;  and  that  John  Darley,  who  predeceased  his  mother,  took  no 
interest  whatever  in  the  fund.  Cases  cited :  Gibba  v.  Tait  (8  Sim.  132) ; 
Wordsworth  v.  Wood  (2  Bea.  26)  ;  CHpps  v.  Wolcoit  (4  Mad.  11)  ;  Back  y. 
Bum  (8  Jur.  848).;  2  Jarman  on  Wills,  6S1,  et  seq. 

Stuart  and  Faber,  for  the  executors  of  John  Darley,  contended  that  it  was 
the  manifest  intention  of  the  testator  to  provide  for  the  infant  children  of  his 
daughter  who  might  survive  her,  and  that  the  income  was  to  be  applied  to 
their  support  until  they  attained  their  respective  ages  of  twenty-one,  and  then 
the  fund  to  be  given  to  the  survivor  or  survivors  of  them :  that  the  word 
^  then  ^  was  applicable  to  no  other  period  than  that  of  the  children  attaining 
the  age  of  twenty-one.  The  case  of  Crossier  v.  Fisher  (4  Russ.  398)  was  to  the 
point,  for  there  the  testator  directed  that,  after  the  death  of  his  daughter,  his 
trustees  should  hold  his  freehold,  copyhold,  and  leasehold  estates  upon  trust  to 
receive  the  rents  and  profits  of  the  said  several  estates  for  the  sole  use  and 
benefit  of  all  the  children  of  his  said  daughter ;  and  further,  from  time  to  time, 
as  the  rents  became  due,  to  pay  unto  such  child  or  children  a  just  proportion  of 
such  interest,  as  they  flhould  arrive  at  their  ase  of  twenty-one  years ;  and  to 
jdaoe  the  interest  of  the  infants'  shares  in  the  Three  per  Cent.  Consols,  for  their 
own  use  and  benefit,  and  so  on  alternately,  till  the  youngest  child  should  arrive 
at  his  or  her  age  of  twenty-one  years ;  and  then  all  the  said  children,  or  the 
survivors  of  them,  to  be  let  into  full  possession  of  all  the  said  estates,  share  and 
diare  alike.  It  was  there  held  that  the  word  *<  survivors,^  in  reference  to  the 
children,  should  be  taken  as  surviving  so  as  to  attain  their  respective  am  of 
twenty-one  years,  and  not  with  any  rdation  to  the  circumstance  of  their  sur- 
viving their  mother,  the  tenant  for  life. 

Selwynj  for  the  trustees  of  the  will.  ' 

The  Vics-Chancellob.— I  cannot  but  think  that  Croxier  v.  Fisher  was, 
in  every  respect,  different  from  the  present  case ;  for  there  (after  directing  a 
just  prop(ntion  of  the  rents,  &c.  to  be  paid  to  the  child  or  children  as  they 
should  arrive  at  their  age  of  twenty-one,  until  the  youngest  should  arrive  at 
his  or  her  age  of  twenty-one  years)  the  principal  part  of  the  clause  was  as  fol- 
lows :  *<  Tl^n  all  the  said  children,  or  the  survivors  of  them,  to  be  let  into  fiiU 
possession  of  all  the  said  estates.*^  The  main  question  in  that  case  was  whether 
the  word  survivor,  which  was  ambiguous,  should  frustrate  a  clear  vested  inte- 
rest; and  what  Sir  John  Leech,  in  his  decision,  said,  was  this:  *<  Here  the 
word  *  survivor '  admitted  of  another  and  more  rational  meaning,  namely,  sur* 
vivinff  so  as  to  attain  twenty-one."^  Now,  to  my  mind,  nothing  is  more  mani- 
fest than  that,  in  the  present  case,  the  testator  intended  a  child  who  took  any 
interest  in  the  fund  should  survive  the  mother.     The  words  are  clear,  for  lie 
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first  grres  his  widow  a  life-interest,  then  to  his  daughter  far  life,  and  tapoa  har 
decease,  in  the  event  of  lier  leaving  children,  he  directs  that  the  intercat  shaD  be 
wplied  for  their  maintenance  until  they  reached  the  ages  of  twentj-oneycan,  aod 
then  the  principal  sum  to  be  paid  to  the  survivor  or  survivors  of  the  diiUna 
of  Us  said  daughter.  It  would  indeed  be  absurd  to  maintain  that  the  tcatalar 
intended  to  give  the  interest  of  the  money  for  the  benefit  of  those  who  n^lit 
not  survive  to  take  the  capital.  They  take  the  principal  as  tenants  in  coaraMo; 
but  the  interest  is,  in  the  meantime,  given  to  them  for  their  joint  im&  Thorn 
children  only  who  survive  the  testator's  daughter  were  intended  by  bim  to  hav» 
any  vested  interest. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday^  March  21,  1846. 
Brooks  v.  LAKX.(a) 

B^qmtMt  ^  p9n<maky—T€M3iUfir  Ufit^Efiet  of  wordi  of  inhtritaiiee—AboolmiefHt 
A  tuiatorattve  a  sum  of  monof  to  each  of  kufiwr  oUUn,  namod  in  his  wiS,  jmnw&ig^  howem,  Aif 
*^^oMit  m>h&ppm  that  duwhohihoMdio  wUkouikmrSfd^  sum  ^ 

^thsfamOg:  but  sksMuU  or  019  fffthmdiouM  horn  qf  thmrbod^,  ths  sum  of  whack  tit^mmdtf 
AS  possessed  is  to  be  cotUinued  to  thmr  htxrsfbr  ever,  and  mot  to  revert  to  <ft«  estate  :** — 
Mdd,  Aat  under  this  disposition  the  legatees  were  entitled  to  tahe  idfsobue  interests, 

THE  Honourable  Greorge  Augustus  Frederick  Lake,  by  his  laat  will  and 
testament,  bearing  date  I9th  March,  1808,  gave,  among  oth^  Iq^MisiH 
$m  follows :— '^  To  the  Honourable  Mrs.  Brooks,  my  sister,  4,000t. ;  to  tk 
Honourable  Mrs.  Harvey,  my  sister,  4,000/. ;  to  the  Honourable  Franaes  Lah^ 
my  sister,  4,000/. ;  to  the  Honourable  Anne  Lake,  my  sister,  4,000<.  ;  to  the 
l£mourable  Warwick  Lake,  my  brother,  4,0001.  for  ever.  The  respccdfa 
fuUM  left  to  my  sisters,  Annal)dl  Brooks,  Elizabeth  Harvey,  Francea  Laki^ 
and  Anne  Lake,  are,  in  the  event  of  either  of  them  dying  without  heirs,  tobt 
equally  divided  between  the  survivors  of  the  four  atove-menticmed ;  and 
should  it  so  happen  that  the  whole  should  die  without  heirs,  the  sum  is 
ultimately  to  revert  to  the  estate  of  the  family ;  but  should  all  or  any  of  thstt 
die  without  heirs  of  their  body,  the  sum  of  which  they  severally  die  possessed 
is  to  be  continued  to  thdr  heirs  for  ever,  and  not  to  revert  to  tlie  estate.  The 
sum  left  to  my  brother  Warwick  is  his  forever."  The  testator  gave  the 
residue  of  his  property  unto  and  ecmally  between  his  brother,  Francis  Ganrd 
Lord  Lake,  and  hisbrotbe]>iii-law,  Kichard  Borough. 

The  testator  died  in  the  month  of  August,  1808.  Anne  Lake  naarried  Joha 
Wardlow,  and  died  in  1845,  leaving  several  childr^.  A  suit  having  been  instL* 
tuted  for  the  purpose  of  administering  the  testator^s  estate,  Anne  Wardlow 
assigned  her  legacy,  which  had  been  carried  over  to  her  separate  account,  19 
tlie  trustees  of  her  marriage  settlement ;  and  the  trustees  of  the  settlement  bow 
petitioned  that  the  money  might  be  paid  out  to  them ;  whereupon  the  questkai 
arose,  whether  Mrs.  Wardlow  took  an  absolute  interest  in  the  bequest,  or  a 
life  estate  only,  with  remainder  to  her  children. 

Bethell  and  Sidehotton^  for  the  petitioners. 

Sittart,  on  the  other  side,  submitted  that  the  wcnrds  used  by  the  testator 
could  not  be  treated  as  a  nullity  or  as  having  no  meaning ;  but  that  the  testator 

1^  Reported  by  G.  Goldsmith,  Esq.,  Barriater-«t-Iaw. 
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have  intended  that  the  children  and  grandchildren  of  Mrs.  Wardlow 
riioold  have  an  interest*  in  the  fund. 

The  Vice-Chancellob  decided  that  Mrs.  Wardlow  took  an  absolute 
mterest,  and  that  there  was  no  limitation  over  which  the  Court  could  carry  into 
cmct. 


COURT  OF  QUEEN'S  BENCH. 

April  30  and  June  98, 1846. 
Doe  dem.  Dayman  v.  Moobe.  (a) 

3  jr  4  Wm.  4,  c  27^Adv€ne  poaw^itkm. 
The  tettator  being  seUed  in  fee  of  a  sneseuage,  put  hie  daughter  and  her  husband^  the  defendant,  into 
poeseeeion^  and  aOowed  them  to  occupy  it  without  pat^ment  of  rent,  from  1801  until  1837,  when  he 
died.  By  will  dated  Feinruary,  1837,  he  devieed  me  meesuage  to  his  daughter  for  life,  with  remainder 
to  the  leuor  of  the  plaintiff  in  fee.  By  the  wiU  he  alao  gave  an  annuity  of  5L  to  hie  eaid  daughter, 
wkieh  the  d^endant  regularly  received.  They  remained  m  poeeeetion  untU  her  death,  in  1844*.  On 
^fectment  brought  by  the  remiinder'numt  kdd^firet,  that  the  teetator'e  right  of  entry  having  been  VmUad 
to  five  veare  after  Jubf,  1833,  by  the  ^ect  of  the  7  th  andJMeectionMqf  3'^4f  Wm.  4,  c  27,  therigit 
^^Ueeor  tf  the  plaintiff  was  barred;  andeeeondfy,  that  the  drfendant  hadnot,  5y  the  reodptofike 
munaty,  recognieedthe  vaSdity  t^the  dmjiee  qfthe  meeeuage  m  question,  or  estopped  himself  from  setting 
uphis  adoersepossessumas  against  the  testator,  and  those  claiming  under  kirn. 

EJECTMENT  for  a  messuage  in  Devonshire. — At  the  trial  at  the  Spring 
Assizes  in  1843,  it  appeared  that  the  lessor  of  the  plaintiff  claimed,  as 
under  the  will  of  Peter  Dayman,  who  had,  by  will,  dated  February,  1887, 
defvised  the  premises  to  his  dauriiter  Jane,  the  wife  of  the  defendant,  for  li&^ 
and  remainder  to  the  lessor  of  the  plaintiff.  It  further  appeared  that^  about 
1801,  the  defendant  and  his  wife  were  put  into  possession  of  the  premises  by 
Peter  Dayman,  and  had  continued  to  reside  there  without  paying  any  renty 
Dayman  himself  paying  the  taxes.  By  the  will,  an  annuity  of  5/.  a  year  was 
giren  to  the  defendant's  wife,  which  defendant  regularly  received  until  tne  death 
of  his  wife  in  March,  1844.    This  ejectment  was  brought  in  Easter  Term,  1844. 

A  verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  a  motion  for  a 
Bonsait.     A  rule  nUi  had  been  accordingly  obtained ;  against  which. 

Butt  and  Beavan,  in  Easter  Term,  shewed  cause. — During  Peter  Dayman's 
fife,  the  defendant  and  his  wife  were  in  possession  under  him,  and  aner  his 
death,  in  the  wife's  right  derived  from  the  will.  The  plaintiff,  if  he  had 
brouj^t  an  action  of  ejectment,  would  have  been  answered  Dy  the  wife's  ri^ht 
mtder  the  will,  so  that  there  has  been  no  adverse  possession  against  him. 

iCoLBKiDGE,  J. — But  could  Peter  Dayman  have  maintained  an  action  in 
889  ?]  Possibly  not,  according  to  Doe  dem.  Nepean  v.  Knight  (2  M.  &  W* 
»W).  But  the  7th  section  of  8  &  4  Wm.  4,  c.  27,  is  not  retrospective.  {Doe. 
dtm^Evans  v.  Page^B  Q.B.  767.)  Here  therewas  no  determination  of  the  tenancy 
«t  will  until  1837,  when  the  testator  died.  The  plaintiff  had  no  right  of  entry 
until  1844.  The  wife  was  tenant  for  life  under  the  will,  and  as  the  defendant 
by  that  will  received  the  annuity  given  to  his  wife,  he  must  be  held  to  have 
acquiesced  in  her  taking  that  life  estate  under  the  will.  [Patteson,  J.— 
There  does  not  appear  to  be  any  clause  to  save  the  risht  of  the  remainder-man, 
and  I  do  not  see  now  he  can  compel  the  tenant  for  lite  to  enter  for  the  purpose 

(a)  Beported  by  B.  Wisx,  Etq.«  Barristar-at«]«v. 
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c^  giving  him  the  benefit  of  the  15th  section.]  The  jurv  have  found  there  was  no 
adverse  possession.  They  referred  also  to  Dae  dem.  Bennett  v.  Tkimer  (7  M. 
&  W.  226)  ;  Culley  v.  Doe  dem.  Taylerean  (11  A.  &  E.  1008)  ;  Doe  dem. 
Smyth  V.  Smyth  (6  B.  &  C.  116) ;  Noys  v.  Mordaunt  (2  Vem.  581). 

Crowder  and  M.  Smithy  contrk. — The  drd  section  of  the  statute  S  fc  4 
Wm.  4,  c.  27,  does  not  apply,  as  Peter  Dayman  not  having  availed  himself  of 
the  15th  section,  was  himself  barred  by  the  7th,  and  the  fact  of  his  devising 
the  property  could  not  afiect  the  question.  His  heir-at-law  might  perhaps, 
within  the  five  years  after  the  passing  of  8  &  4  Wm.  4,  c.  27,  have  entered  on 
the  premises  under  sec.  15 ;  but  after  that  period,  all  right  in  those  claiming 
under  Peter  Dayman  was  at  an  end.  It  has  not  been  decided  that  the  7tn 
section  does  not  apply  to  existing  tenancies ;  in  fact.  Doe  dem.  Evane  v.  Page 
recognises  its  application  to  them.  All  that  that  case  decided  was,  that  it  md 
not  apply  to  tenancies  at  will  which  had  detarmined  before  the  period  of  the 
Act.     The  15th  section  must  now  have  ceased  to  operate  altogether. 

Judgment. 

LoBD  Dekhan,  C.  J.— -The  defendant  in  this  case  had  married  a  daughterof 
Peter  Dayman,  which  Peter  Dayman  was  unquestionably  the  owner  c^  the 
premises  in  question.  He  had  permitted  the  ddfendant  and  his  wife  to  ooeoDv 
them  without  paying  any  rent,  and  himself  paying  the  taxes  for  upwards  of  80 
years,  and  they  were  so  in  their  occupation  at  the  time  of  the  prang  of  the  statute 
8  &  4  Wm.  4,  c.  27,  in  July,  1838.  Let  it  be  assumed  that  bv  this  state  of 
things  the  defendant  was  tenant  at  will  to  Peter  Dayman.  The  7th  section  of  Ibe 
statute  then  applies,  for  although  in  Doe  dem.  Evana  v.  Page  (5  Q.  B.  767)  ^i& 
section  was  held  not  to  be  retrospective,  yet  it  certainly  applies  where  tba?e  bci 
been  no  express  act  done  to  determine  the  tenancy  at  will  up  to  the  time  of  tbe 
passing  of  the  statute.  By  the  7th  section,  coupled  with  the  second,  move 
than  20  years  had  elapsed  since  the  expiration  of  one  year  from  the  commencement 
of  the  tenancy,  and  Peter  Dayman'^s  right  of  entry  was  gone,  except  so  far  as 
it  was  saved  by  the  15th  section,  that  is,  within  five  years  after  July,  188S. 
Now,  Peter  Dayman  did  not  avail  himself  of  that,  but  sufiered  things  to  con- 
tinue  as  thev  were,  and  until  his  death  in  1837.  His  heir  might  have  entered 
within  the  five  years,  but  he  did  not;  and  in  July,  1838,  fdl  benefit  of  tbs 
15th  section  to  any  one  was  at  an  end.  But  it  appears  that  Peter  Dayman^^bj 
his  will,  left  the  premises  to  the  defendant's  wife  for  life,  and  after  her  death,  to 
the  lessor  of  the  plaintiff;  and  this  ejectment  is  brought  by  him  upon  ber 
death.  By  the  same  will  an  annuity  is  jg^iven  to  the  defendant  s  wife,  which  the 
defendant  received  continually ;  and  it  is  therefore  argued  the  defendant  mujit 
loe  taken  to  have  been  in  possession  since  Peter  Davman's  death,  in  right  of  hii 
wife's  life  estate,  and  hence  must  be  a  tenant  at  will,  or  a  wrongdoer.  We  do 
not  think  the  defendant  is  concluded  by  his  receipt  of  the  annuity  ;  such  reoe^ 
could  at  most  operate  only  as  a  recognition  of  the  will  in  general,  that  is,  of 
its  due  execution  and  the  capacity  of  the  testator,  but  it  cannot  be  any  admis- 
sion at  all  of  any  particular  devise,  or  of  the  seising  of  the  testator  in  any  pur* 
ticular  premises.  The  statute  had  run  against  the  testator,  subject  to  the  rwht 
reservea  by  the  15  th  section,  and  the  defendant  was  at  liberty  to  insist  on  that 
defence,  and  on  the  estate  that  he  had  thereby  acquired,  ana  to  disregard  the 
estate  for  life  which  Peter  Dayman  had  professed  to  devise  to  the  wife.  This 
case  is  remarkable,  because,  if  any  other  person  had  been  in  posse^on  under 
the  same  circumstances,  the  defendant's  wife,  being  devisee  for  life,  would 
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have  bad  the  remainder  of  the  five  years,  up  to  July,  18S8,  to  enter  under  the 
I5th  section ;  but  it  does  not  follow  that  she  must  be  taken  so  to  have  entered 
as  against  her  own  husband,  and  to  have  clothed  herself  with  the  life  estate 
under  the  will,  and  if  not,  this  ejectment  is  too  late.  On  the  whole,  we  are  of 
opinion  the  rule  should  be  made  absolute. 

Rule  absolute. 


COURT  OF  QUEEN'S  BENCH. 

January  19  and  23,  1846. 

RUMBALL  V.  MUNT.  (a) 

Churehwarden*  and  owerteen^Land  in  trust  for  pariik  purpon9^b9  Geo.  3,  c.  12,  i.  17. 
Tkt  59  Geo.  3,  e.  12,  #.  17,  if  not  merely  an  enabling  statute,  but  compulsory  in  its  operation,  and 

sfplies  to  all  lands  which  are  m  trust  for  general  parish  purposes,  which  by  the  statute  become 

tested  in  the  churchwardens  and  ouerseers,  and  they  ahne  can  sue. 
Lends  which  had  been  vested  in  trustees,  and  the  rents  allied  to  the  mamtenance  qf  the  parish  church 

ffP.,  and  for  the  benefit  qf  the  poor  of  the  said  parish,  in  accordance  with  previous  bequests,  were 

teneeyed  in  1831  to  new  trustees,  upon  the  like  trusts.    The  deed  conveyed  (inter  alia)  some  cot" 

tofes,  described  as  **four  messuages  wherein  poorfamilies  are  permitted  to  dwell  reni'free*' .'— > 
Bdd,  thai  an  action  for  use  and  occupation  for  a  part  qf  these  lands  must  be  brought  by  the  parish 

90eers,  although  there  were  trustees  in  existence, 
BM,  also,  that  this  description  <f  the  cottages  did  not  imply  thai  they  were  held  on  any  special 

trust. 

SPECIAL  CASE. — In  an  action  for  use  and  occupation  a  verdict  had  been 
found  for  the  plaintiffs,  with  leave  to  defendant  to  enter  a  nonsuit.  A  rule 
NJfi  having  been  obtained,  the  Court  directed  the  £acts  to  be  stated  as  a  special 
case.  Various  points  were  stated,  but  the  judgment  of  the  Court  was  eiveii 
opon  the  first  only,  which  arose  upon  the  following  facts : — Thorpe's  Lan£,  for 
me  occupation  ot  which  the  action  was  brought,  have  been  from  a  very  remote 
period,  together  with  certain  other  lands,  cottars,  &c.  vested  in  trustees,  and 
the  rents  tnereof  applied  to  the  maintenance  and  repair  of  the  parish  church  of 
St  Peter,  in  the  boroueh  of  St.  Alban,  and  to  the  use  of  the  poor  of  the  said 
wish,  in  accordance  with  several  charitable  bequests  and  customs  to  that  effect. 
ay  indenture  of  lease,  under  seal,  made  the  15tb  of  March,  1828,  James  Brown 
ind  others,  described  therein  as  feoffees  in  trust  for  and  on  behalf  of  the 
parishioners  of  the  parish  of  St.  Peter,  demised  Thorpe's  Lands  to  William 
Harris,  his  executors,  administrators,  &c.,  for  fourteen  years,  from  the  29th  of 
September,  1828,  at  the  yearly  rent  of  55/.,  payable  unto  the  said  feoffees,  their 
bcnrs,  successors,  or  assigns,  for  the  use  ana  benefit  of  the  parishioners  of  the 
ilid  parish  of  St.  Peter,  for  and  towards  the  repairs  and  amendment  of  the  said 
diurch.  The  defendant  Munt,  whose  occupation  was  admitted  at  the  trial, 
commenced  his  occupation  of  the  lands,  under  an  agreement  for  a  lease  from 
Barns,  dated  the  17th  of  May,  1881,  for  eleven  years,  from  the  29th  of  Sep- 
t^ber,  1831.  By  indenture  of  release,  dated  the  14th  of  June,  1881,  James 
BmwD  and  others,  the  then  surviving  trustees,  conveyed  to  new  trustees  various 
hods  and  premises,  comprising,  amongst  others,  Thorpe'^s  Lands,  and  also  <<all 
^Hise  four  other  messuages,  cottages  or  tenements,  situate,  &c.  in  Cock  Lane, 
^herein  poor  families  are  permitted  to  dwell  rent-free.^  The  trusts  declared  in 
Ae  said  release  of  the  14th  of  June,  1841,  as  to  all  the  property  therein  described, 
^M  as  foUow ;— **  Upon  trust  to  receive  and  take,  or  otherwise  to  permit  and 
(0)  Beported  by  B.  Wmi  Esq.,  BaRister-at*Uw. 
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suffer  the  charchwardens  of  the  said  parish  of  St  Peter,  for  the  time  beings 
yearly,  for  ever,  to  receive  and  take,  the  rents,  issues,  profits,  8cc  of  all  aal 
singular  the  said  hereditaments,  &c.  for  and  towards  the  repair  of  the  pmh 
church  of  St.  Peter  aforesaid,  and  for  the  benefit  of  the  poor  of  the  said  parish ; 
so  and  in  such  manner  as  the  same  have  heretofore  b»sn  usually  or  lawMb 
applied  and  disposed  of,  and  according  to  the  intention  of  the  several  charitafafe 
persons  who  gave  and  devised  the  said  premises  respectivdy,  they,  the  sud 
churchwardens,  yearly,  at  Easter,  accounting  to  the  parishioners  of  the  snd 
parish  of  St.  Peter,  in  vestry  assembled,  for  tne  same.^  At  the  time  of  the  rent 
Decoming  due  in  respect  of  which  this  action  was  brought,  the  plaintiffs  wen 
the  only  surviving  trustees,  parties  to  the  indenture  of  tne  14th  of  June,  1881. 
The  defendant  continued  in  possession  of  the  lands  up  to  Michadmas,  1848^ 
and,  during  the  last  seven  years,  paid  the  rents,  with  tne  exception  of  that  ia 
respect  of  which  the  action  was  brought,  to  the  vestry  clerk  of  St.  Peter^s.  The 
first  question  for  the  opinion  of  the  Court,  was  whether  the  statute  59  Geo.  8, 
c.  12,  was  imperative  tiiat  the  action  should  have  been  brought  by  the  diardw 
wardens  of  St.  Peter\  there  being  an  actually  existing  set  of  trustees  in  whom 
the  property  was  legally  vested.  If  the  Court  shouU  decide  that  question  io 
the  affirmative,  a  nonsuit  was  to  be  entered. 

Lydekker,  for  the  plaintiffs. — The  question  is,  whether  the  59  G.  8^  c.  12, 8.17, 
is  imperative,  and  of  necessity  vests  this  property  in  the  churchwardens  and  over- 
seers for  the  time  being.  The  object  ot  the  statute  was  to  do  this  only  when  it 
was  not  known  in  whom  the  legal  estate  was  vested ;  in  Doe  v.  HUey  (10  B.  fc' 
C.  885),  the  decision  of  Lord  Tenterden  should  be  thus  limited.  In  Dob  v. 
Terry  (4  A.  &  E.  gTl'),  there  were  no  existing  trustees.  Alderman  ▼.  Neate 
(4  M.  &  W.  704)  was  decided  upon  the  supposition  that  Doe  v.  HUey  hdl 
settled  that  the  statute  applied  in  all  cases ;  but  in  JBason  v.  Stark  (9  A.  k  E. 
S65),  Lord  Denman  explained  Doe  v.  HUey  upon  the  grounds  above  mentioned, 
that  there  was  no  feoffee,  or  person  having  the  legal  estate  ;  here  there  is.  And 
the  Vice-ChaDcellor,  in  Attorney-General  v.  Lewin  (8  Sim.  366),  doubted  the 
correctness  of  the  decision  in  that  case.  He  also  referred  to  the  case  of  the 
Paddington  Charities  (8  Sim.  620).  The  distinction  between  land  belonging 
to  a  parish  and  land  vested  in  trustees  for  a  parish,  is  recognised  in  4  &  5  Wm.  4, 
c.  69,  s.  S,  which  facilitates  the  conveyance  of  workhouses  and  other  parish 
property.  The  17th  section  of  59  Geo.  3  does  not  destroy  the  title  of  the 
trustees ;  the  words  are,  ^^  that  it  shall  be  sufficient  to  name  the  churchwardens 
and  overseers  of  the  poor  for  the  time  being,""  &c.  Moreover,  the  deed  disdoKS 
a  special  trust,  for  it  mentions  *<  certain  messuages  in  Cock  Lane,  wherein  poor 
fsimilies  are  permitted  to  dwell  rent-free."  A  portion  of  the  beneficial  interest, 
therefore,  was  not  in  the  parish  officers,  and  the  property  was  not  held  for  parish 
purposes  only. 

Peteradorff^  contr^. — This  is  the  very  case  contemplated  by  the  statute,  wbicii 
is  not  merely  an  enabling  statute,  but  compulsory,  as  was  held  in  Aldermany- 
Neate.  Here  the  trustees  held  for  parish  purposes  only.  He  cited  Ex  paxU 
Annealey  (S  Y.  &  C.  356) ;  Doe  dem.  Edney  v.  BiUett  (14  L.  J.  343,  Q.  B.). 

Lord  Denmak,  C.  J. — The  only  point  to  decide  is  as  to  the  construction  of 
the  statute,  and  it  seems  to  me  that  it  has  already  been  determined,  and  it  does 
absolutely  vest  the  property  in  the  churchwardens  and  overseers  for  the  tiae 
being.  They  have  no  option  but  to  take  it  as  a  species  of  corporation.  The 
word  <<  sufficient^  in  the  17th  section  means  that  it  is  sufficient  to  name  the 
churchwardens  and  overseers  for  the  time  being. 

P  ATTEsoN,  J. — I  quite  agree  that  the  statute  59  Geo.  8  is  not  optional  merelvi 
but  imperative ;  Doe  v.  HUey  has  several  times  been  attacked,  but  always  upheld, 
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pttikularly  in  Alderman  v.  Neaie.  Looking  at  the  Act  itself,  this  must  be  so 
ooostrued.  The  words  refer  to  all  parish  property,  *^  all  such  buildings,  lands^ 
and  hereditaments,  and  all  such  other  buildings,  lands,  and  hereditaments 
bdoBging  to  the  parish.  There  are  some  recent  cases  which  ccmfine  thia  to 
property  conveyed  for  the  use  of  the  parish  generally,  and  if  any  special  trust 
sfipuaedf  the  statute  wcmld  not  apply  such  as  bequests  and  trusts  to  be  applied 
to  any  or  a  particular  class  of  persons ;  but  here  there  is  nothing  of  the  kinci,  the 
words  are  merdy  desmptive.  The  whole  of  the  trust  property  appears  to  be 
aiiplicable  only  to  parish  purposes,  in  aid  of  diurch-rates  and  poor-rates,  and 
thmfoie  it  vests  in  the  parish  officers  for  the  time  being. 

CoLsaincB,  J. — It  is  too  late  to  argue  the  question  whether  the  59  Gea  S 
be  an  enabling  or  a  vesting  statute.  It  is  true  that  the  word  <<  vest  ^  does  not 
occur  in  the  statute,  but  the  words  **  empowered  to  accept,  take,  and  hold  '^  fully 
warrant  the  construction  put  upon  it  in  Doe  v.  Hiley  and  Alderman  v.  Neaie  ; 
fior  if  they  hold,  how  can  any  others  have  the  lesal  estate  ?  There  cannot  be 
two  l^al  estates.  The  statute,  in  fact,  vests  in  the  parish  officers  ^  lands  the 
nnts  of  which  are  applicable  to  parish  purposes ;  and  the  extent  of  its  operation 
csuiot  be  doubted,  where  there  appears  to  have  been  no  particular  selection  of 
the  objects  of  the  bounty  of  the  original  donor.  The  only  question  therefore  is» 
whether  there  be  any  such  special  trust  her&  Our  attention  has  be«i  drawn  to 
a  certain  part  of  the  proper^,  described  as  cottages  ^*  wherein  poor  £Euniliesaie 
pemntted  to  dwell  rent-n^.  But  it  does  not  appear  that  there  was  any  trust 
that  certain  families  not  receiving  parish  relief,  or  that  some  other  particular 
class  of  persons,  should  be  entitled  to  this  benefit  The  words  are  moely 
descriptive  of  the  particular  parcels— cottages  in  which  poor  persons  were  at  the 
time  of  the  execution  of  the  deed  residing  rent-free.  I  think,  therefore,  that  the 
defendant  is  entitled  to  judgment. 

Naneuit  eniered. 
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Beown  o.  Bamfokd.  (a) 
May  7,  1845,  June  6,  1846. 

9tfmrmt9  mUt§  offeiM  eweri-^daun  proh^Uimg  amfieipMtion^Fbrm  qf  Umitation  of  9tpant9 
eaM§ — Negaiwe  wi!rd§'-'InienHom^P9W€rtmd  intereMt 

T%9/orm  utucUy  adopted  hy  coHveyanceri/or  limitmg  property  to  tk&  M^mnttt  not  qf  a- imii'iiaf 
WQtmoM,  with  the  ordinary  elauM  ayahtit  anticipation  qf  the  ineowta  it  n^eient,  at  it  plainly  imdi* 
emieo  the  intention  of  the  settlor  to  prevent  the  married  woman  from  charging  the  property  and 
mmiieipaiing  her  income,  and  that  without  the  insertion  qf  expreee  negative  words, 

nkaatparate  estate  is  a  ereatiamqf  the  CouH  of  Equity  yfamndednponinteniion,  and  the  Comriwill 
00  construe  the  language  qf  instruments  limiting  separate  interests  to  married  women,  as  to  §¥m 
effect  to  the  intention ;  and  the  intention  qf  a  settlor  to  give  to  a  married  u^oman  a  life  tntereei  in 
property,  without  the  power  qf  anticipating  the  income,  operates  over  and  controls  the  whole  series 
of  douses, 

nU  dooisiott  qf  the  Viee^Chmeeilot  qf  Bnglond  (U  Simons^  127)  in  this  eoee,  had  been  e^wsed  M 
oppeol  Ay  l^rd  Lyndhurst,  C,  but  afterwords,  on  being  reargued,  was  reversed. 

fit  gmestions  relating  to  the  interpretation  qf  family  settlements,  the  practice  and  commonly  received 
eonetruction  qf  conveyancers  is  received  with  great  attention  by  the  Court. 

JOHN  BECKETT,  by  his  will,  dated  the  Slst  of  September,  183S,  save 
certain  leasehold  houses  and  stock  in  the  fiinds  to  trustees,  upon  trust,  nom 
lime  to  time,  during  the  natural  life  of  his  daughter,  Sophia  Bamford,  or  until 

(a)  Reported  bj  R.  G.  Wuroao,  Esq.,  Barrtettr-at-Uw. 
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she  should  be  duly  declared  a  bankrupt,  or  take  the  benefit  of  any  Act  paned 
or  to  be  passed  for  the  relief  of  insolvent  debtors,  to  pay  the  clear  rents,  interest, 
dividends,  and  proceeds  of  such  leasehold  hereditaments,  stock  funds,  and 
securities,  unto  such  person  or  persons,  for  such  intents  and  purposes,  and  in  iiicli 
manner  as  Sophia  Bamford,  by  any  writing  or  writings  under  her  hand,  when  and 
as  the  same  should  become  due,  but  not  by  way  of  assignment,  charge, (mother 
anticipation  thereof,  should,  notwithstanding  her  then  present  or  any  fatme 
coverture,  direct  or  appoint ;  and  in  default  of  any  such  direction  or  aj^Mmt- 
ment,  or  so  far  as  the  same,  if  incomplete,  should  not  extend,  into  her  proper 
hands,  for  her  sole  and  separate  use,  mdependent  of  the  debts,  oontrcd,  or  inte^ 
ference  of  her  then  present  or  any  future  husband;  for  which  purpose  the 
testator  thereby  directed  that  the  receipts  in  writing,  under  the  naiid  of  Ub 
daughter,  Sophia  Bamford,  should,  notwithstanding  any  such  coverture  as 
aforesaid,  be  ^ood  and  sufficient  discharges  for  the  last-mentioned  rents,  inte- 
rests, dividends,  and  proceeds,  or  so  much  thereof  as  should  in  sudi  reoeipts 
respectively  be  expressed  to  have  been  received ;  and  from  and  after  the  decease 
of  his  daughter,  Sophia  Bamford,  or  such  her  bankruptcy  or  insolvenqr  » 
aforesaid,  which  should  first  happen,  then  in  trust  for  all  and  every  or  audi  one 
or  more  of  her  children  as  therein  mentioned. 

After  the  testator^s  death,  Sophia  Bamford,  in  consideration  of  the  Sunder- 
land Joint  Stock  Banking  Company  withdrawing  a  writ,  under  which  certain 
goods  of  Benjamin  Parker,  her  son-in-law,  had  b^n  taken  in  execution  for  a 
aebt  due  from  him  to  the  company,  signed  a  paper  writing,  by  which  she 
agreed  to  guarantee  the  payment  of  the  debt  to  tne  company. 

In  December,  1840,  Farker  became  bankrupt,  and  no  moneys  having  been 
paid  in  reduction  of  the  debt  since  the  guarantee  was  given,  the  bill  was  fikd 
by  one  of  the  public  officers  of  the  company  against  Sophia  Bamford  and  Jdm 
Sunford,  her  (luslMmd,  and  the  assignee  of  rarker*s  estate  and  the  trustees  of  the 
will ;  and  after  stating  that  Sophia  Bamford  had  refused  to  pay  the  debt  wUdi 
she  had  so  guaranteed,  it  alleged  that  John  and  Sophia  Bamfind  and  the  trustees 
pretended  that  Sophia  Bamford  was,  by  the  will,  restrained  from  charging  her 
shares  and  interests  in  the  dividends,  rents,  issues,  and  profits  of  the  trust  pro- 
perty, or  rendering  the  same  liable  for  any  claim  on  her,  by  way  of  anticipation ; 
whereas  the  plaintiff  charged,  that,  according  to  the  true  construction  oi  the 
will,  Sophia  Bamford  had  both  a  restricted  power  of  appointment  and  the 
general  uncontrolled  dominion  over  the  income  so  bequeathed  to  her  for  life  as 
aforesaid,  and  that  by  the  agreement  signed  by  her  as  before  mentioned,  die 
rendered  all  the  property  which  she  was  entitled  to  or  interested  in  under  the 
will,  liable  to  the  payment  of  the  debt. 

The  bill  prayed  that  it  might  be  declared  that  the  income  to  which  Sopbii 
Bamford  was  entitled  under  the  will  for  her  separate  use  was  liable,  to  the 
extent  of  her  right  in  or  to  the  same,  to  make  good  and  pay  the  debt  to  the 
company. 

Bamford  and  wife  and  the  trustees  demurred  to  the  bill  for  want  of  equity; 
and  on  argument  before  the  Vice-Chancellor  of  England,  the  demurrer  was 
overruled.  His  Honour  held  that  the  words  in  the  will  were  the  same  in  sub- 
stance as  the  language  in  Barrymore  v.  Ellis  (8  Sim.  1).  (a)     He  observed,  ia 


(•)  Barri 
Feoniary,  i 


I  Barrymore  v.  BUit  (8  Sim.  l).   ^Qk  and  29Ui  by  tale  or  other  anticipAtioD ;  ud  for  want  of  tmk 

nary,  and  Ist  and  3ad  March,  1836.    Sir  L.  appointment,  in  trust  to  pay  the  aama  to  U| 

Shadwell,  V.  C.  £.— An  annuity  was  anisned  to  fiarrymorr,  for  her  leparute  uae. 
trusteet,  in  tmst  to  pay  the  same  to  raeh  persons         His  Honour  held  that  Lady  BarryaMwe  had  B0t 

as  Lady  Barrymore  should,  by  any  writing  signed  only  a  limited  power  of  appointssent,  but  also,  uadtf 

by  her,  notwithstanding  her  eoTerture,  appoint,  but  the  latter  power  of  the  clause,  the  general  aMOa* 

to  as  not  to  deprive  herself  of  the  beneftt  thereof  trolled  dominion  over  the  annuity. 
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E'ying  judgment,  that  he  admitted  the  common  form  to  be  in  the  terms  stated. 
It  it  bad  always  appeared  to  him  to  be  defective.  That  when  he  was  in  the 
habit  of  drawing  conveyances,  and  wished  to  settle  on  a  lady  property  over 
wbich  she  was  to  have  no  power  of  anticipation,  he  always  usea  to  introduce  an 
express  proviso  that  no  receipt  should  be  a  discharse  to  the  trustees,  except  a 
receipt  given  by  the  lady  for  rents  or  dividends  then  actually  become  due. 
That  in  this  case  there  were  no  negative  words  in  the  receipt  clause,  and  there- 
fore there  was  nothing  to  restrict  the  power  which  Mrs.  Bamsford  had  to  dis- 
pose of  or  charge  the  rents  and  dividends  of  the  trust  property  under  the  general 
direction  to  pay  those  rents  and  dividends  to  her  separate  use. 

From  that  clecision  the  defendants  appealed  to  the  Lord  Chancellor,  who,  on 
the  16th  of  April,  1844,  affirmed  the  decision  (see  S  L.  T.  69)9  (a)  upon 
the  OTound  that  the  restriction  on  anticipation  did  not  extend  to  the  estate 
which  die  took  in  default  of  appointment,  and  that  it  was  not  to  be  distinguished 
(rbm  Barrymore  v.  EUis. 

This  decision  did  not  give  satisfaction  to  the  profession,  and  it  was  represented 
to  the  Lord  Chancellor  that  the  conveyancers  especially  were  dissatisfied,  and 
that  much  consternation  had  been  excited  by  a  decision  that  the  ordinary  form 
of  restraint  on  alimation  by  a  married  woman  was  ineflPectual.  Under  these 
drcumstanoes,  his  lordship  consented  to  have  the  demurrer  re-argued  before  him 
by  one  counsel  on  each  siae. 

Beihell,  for  the  appellants,  contended  that  the  demurrer  ou^ht  to  have  been 
allowed.  This  was  a  question  of  great  importance  and  one  of  daily  application, 
and  the  quiet  of  many  families  depended  upon  its  decision.  The  law  relating 
to  the  sepkurate  use  of  married  women  had  at  different  times  been  subject  to 
great  misapprehension.  So  the  husband's  right  to  deal  vnth  the  wife^s  rever- 
sionary interest,  long  the  subject  of  varying  decision,  was  finally  settled  in 
Hannor  v.  Morton  (1  Russ.  1).  The  form  which  the  Vice-Chancellor 
has  declared  not  to  be  effectual  to  restrain  alienation  of  her  separate 
estate  by  a  married  woman,  is  that  which  has  been  in  universal  use.  His 
Honour  held  that  that  clause  limited  an  interest  which  was  independent 
of  her  power  to  appoint,  and  that  the  restraint  affected  only  the  power, 
not  the  interest.  The  first  branch  of  the  separate  use  clause  is  ^<  to  pay 
the  income  to  such  persons  and  in  such  manner  as  the  feme  covert  by  any 
writing  under  her  hand,  when  and  as  the  same  should  become  due,  but  not 
by  way  of  assignment,  charge,  or  other  anticipation  thereof,  should,  notwith- 
standing her  coverture,  direct  or  appoint^  There,  according  to  the  decision 
and  reasoning  of  the  Vice-Chancellor,  the  words  terminate  to  which  the  restric- 
tion on  alienation  applies ;  that  is,  the  power  of  appointment  alone  is  subject  to 
the  restriction.  Then  the  second  branch  of  the  clause  is,  <*  and  in  default  of 
any  such  direction  or  appointment,  or  as  far  as  the  same,  if  incomplete,  should 
not  extend,  into  her  proper  hands,  for  her  sole  and  separate  use,  independent  of 

(«)  la  JDroicm  ▼.  Bosf/brtf  (3L«T.  S9)f  April  l6Ui,  took  in  de&nlt  of  ippolntment ;  Uie  words  beiog, 

1844,  Lord  Lyadhnrtt,  C.  said :— This  was  a  qaes-  tkiat  the  trustees  were,  ia  defiiilt  of  appointment, 

tkm  npon  the  eonstniction  of  a  will  which  gave  to  pay  into  her  proper  bands,  exdnsive  of  her  hns- 

leasehold  and  personal  estate  to  trustees,  npon  trust  band.    The  Vice-Chanoellor,  in  the  case  of  Bany^ 

to  pay  the  income  to  a  married  woman  for  her  life,  more  ▼.  BlUt  (S  Sim.  Rep.  1),  very  properly  said, 

for  her  separate  use.    lo  the  restrictive  clause  of  "  Then  is  this  different  from  a  Umitation  to  such  uses 

that  will,  Sophia  Bamford  is  authorized  to  malce  an  as  A.  shall  in  a  oertein  manner  appoint,  and  subject 

appointment  of  the  yearly  income  of  the  property,  thereto  to  A.  generally  ?'*    It  is  a  power  to  be  eze- 

whleb  she  is  restricted  from  anticipatiDg ;  by  ano-  cuted  in  a  particular  manner,  and  subject  to  certain 

dier  clause  she  is  to  have  the  power  of  writiag,  restrictions.     I  therefore  think  this  case  is  not  to 

under  her  hand,  when  the  rents  become  due,  to  dis-  be  distinguished  from  Barrymore  ▼.  BUit,  and  I 

pose  of  sueh  rents,  but  not  by  way  of  assien-  must,  therefore,  affirm  the  dedsion  of  the  Vice- 

ment  or  other  anticipation.    The  question  is,  whe-  ChancelloTi  witik  eosti. 
kher  this  restriction  extended  to  the  estate  which  she 
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the  debts,  8ic.  of  her  husband  i"  £or  which  purpose  the  receipts  of  the  i 
woman,  notwithstanding  her  coverture,  are  declared  to  be  good  and  m 
discharges  to  the  trustees.  This,  his  Honour  sa^s,  limits  an  interest  and  < 
in  the  married  woman  to  her  separate  use,  which  is  unaffected  by  the  restrautoa 
alienation  contained  in  the  first  branch  of  the  cause.  The  estate  being  tb» 
held  to  stand  alone,  it  would  become  subject  to  the  ordinary  power  of  di^xMitioa. 
But  if  she  may  thus  do  with  respect  to  her  estate  what  she  is  fiirbidden  to  do 
under  the  {)ower,  the  effect  is  to  abrogate  the^  power  and  defieat  idtog^her  the 
intention  with  which  the  clause  was  framed. 

The  LORD  CHANCELLOR  (Lord  Lyndhurst).  — The  qucadaB  ii 
whether,  according  to  the  construction  of  the  clause,  that  part  ot  it  wUd 
firaits  the  estate  is  not  subject  to  the  same  restriction  as  the  power  of  iqppoint- 
ment,  when  the  words  are  accurately  examined  P 

BeihelL — The  restriction  on  the  power  would  be  idle  if  the  oonstructioBcf 
the  Vice-Chancellor  were  to  prevail.  It  is  opposed  to  and  deleata  the  «»toMif* 
of  the  testator.  It  is  also  opposed  to  the  sound  view  ol  the  aubjectHUtter, 
which  is,  that  the  whole  limiution  of  the  separate  use  must  be  taken  together; 
that  it  is  but  one  thing,  and  relates  to  one  subject  only,  namely,  a  aqpamlr 
estate  to  a  married  woman  for  her  life,  without  power  of  alienation.  It  ooBt» 
Tenes  the  true  l^al  construction  of  the  dause. 

The  LORD  CHANCELLOR.— According  to  the  Vice-ChanceUor'a  «■- 
stroction  of  the  clause,  if  she  does  not  make  any  appaintasenty  what  is  the  duty 
of  the  trustees  ?  On  this  point  some  of  the  wcnrds  are  most  material.  It  tap, 
^so  fiur  as  any  appointment  does  not  extend  ;^  and  it  is  dear  that  they  coiiU 
not  apply  the  income  otherwise  than  as  subject  to  her  appaintment.    * 

Betkeli. — Trustees  can  only  nay  the  rents  as  they  become  due.  He  pnopossd 
to  ai^e  the  case  on  two  oc  three  leading  grounds.  First,  the  liieory  md 
prinaple  of  the  separate  use  clause ;  secondly,  the  history  and  prindple  of  the 
dause ;  thirdly,  a  review  of  the  cases ;  and  fourthly^  on  two  expresa  dedsiaw 
of  othar  jud^  who  have  declined  to  follow  the  decuiao  of  the  Vioe-Chanedbr 
of  England  m  this  case.  First,  the  separate  use  originated  in  the  fiaiet  that  s 
marri^  woman  is  incapable  of  executing  a  deed,  or  eontracting  for  thr  Jisns 
sttion  of  property.  When  the  estate  had  been  reoogsised  in  the  ahape  of  s 
trust,  it  occurred  to  conveyancers  that  it  would  be  r^ht  to  invest  a  oaarrwl 
woman  with  a  power  of  appointment  by  means  of  which  ahe  could  deal  tritk 
the  property,  although  she  could  not  dispose  of  her  interest  by  deed.  And  tkb 
was  effected,  either  by  giving  her  an  express  power  of  appdntment,  or  a  limited 

"5l 


power  of  appdntment  spedally  guarded.  A  power  of  appointment 
to  the  theory  of  the  trust  was  the  only  instrument  by  which  she  could 
«  disposing  control  over  the  property.  Then  the  langiwge  cf  the  aeparale  ur 
trust  goes  on  to  express  that,  in  the  absence  of  amwintment,  the  income  absO 
be  applied  for  her  personal  enjoyment.  This  is  the  oady  way  of  aooouatiDg 
for  the  frame  of  the  separate  use  clause.  The  reasoning  of  the  Vice-Chancdlor 
in  drawing  a  distinction  between  the  power  of  appdntment  and  the  ioleraat  the 
married  woman  takes  in  default  of  appointment,  is  inapplicable  to  this  case; 
audi  a  distinction,  where  applicable,  is  soldy  dependent  upon  the  Statute  sf 
Uses.  There  was  no  leeal  ground  for  the  introduction  of  the  separate  use, 
except  the  theory  that  the  settlor  is  about  to  endow  a  person  iaoompetent  st 
law  to  make  any  disposition  of  property.  This  leads  to  the  conclusioB,  thst 
whether  a  separate  estate  is  limited  with  a  power  of  disposition  expressed,  <r 
whether  fettered  by  restrictions  in  order  to  ascertain  what  is  the  intcotioa  of 
the  settlor,  we  must  look  to  the  language  of  the  limitation  by  which  the  power 
is  given  alone,  and  not  from  the  sub^uent  limitation  dT  the  estate,  aduch 
follows  and  is  controlled  by  the  power.     We  must  take  the  measure  of  tbc 
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r  alienation  from  the  power  alone ;  and  if  the  extent  of  that  right  is  there 
,  all  interest  she  takes  is  likewise  bound.  Secondly,  the  history  of  the 
e  use  clause  supports  the  theory.  The  earliest  instances  which  occur 
clause  are  in  Brown''s  Reports,  in  Pybns  v.  Smith  (8  Brown^s  C.  C. 
[a)  where  Lord  Thurlow  decided  that  a  feme  covert  might  alienate  her 
e  property ;  and  he  said,  ^^  that  if  the  point  had  been  open,  he  should 
lought  that  a  married  woman,  who  had  a  separate  estate,  should  not 
ith  it  without  an  examination ;  but  a  feme  covert  had  been  considered 
Court,  with  respect  to  her  separate  property,  as  a  feme  sole;  and  that 
id  he  had  gone  too  far.'^  (Ellis  v.  Atkineon^  8  Bro.  C.  C.  847,  n.^  (6)  On 
\r  occasion,  as  he  afterwards  added,  <'  If  it  was  the  intention  oi  a  parent 

a  provision  to  a  child  in  such  a  way  that  she  cannot  alienate  it,  he  saw 
H:tion  to  its  being  done ;  but  such  intention  must  be  expressed  in  dear 
The  limitation  in  that  case  was  in  these  words :  *^  In  trust  to  permit 
d  Anna  to  receive,  or  otherwise,  during  the  life  of  the  said  Anna^  to 
3p)y,  and  dispose  of  the  rents,  &c.,  unto  such  person  or  persons,  in  such 
and  proportions,  manner  and  form,  and  to  and  for  such  purposes,  as  she^ 
I  Annaj  should  by  any  writings  under  her  proper  hand  from  time  to  time 
or  appoint^  and  in  default  of  such  direction,  then  into  the  proper  hands  of 
i  Anna^  and  for  her  sole  and  separate  use ;  and  after  the  decease  of  the 
nna^  then  upon  trust  for  such  person,  for  such  estate  and  estates^  in 
lares  and  proportions,  and  for  such  uses,  and  in  such  manner  and  fimn, 

said  Anna,  whether  covert  or  sole,  by  any  deed,  8ic.  should  direct, 
)r  appoint ;  and  in  default  thereof,  and  as  to  such  part  whereof  there 
be  no  appointment,  in  trust  for  the  said  Anna^  her  heirs  and  assigns 
r.*"  That  was  a  settlement  made,  in  the  most  approved  form  then  known, 
ect  the  wife  from  the  influence  of  the  husband ;  but  while  the  wax  was 


fr«f  ▼.  Smith  (3  Bro.  C.  C  340).  3rd 
1791.— Lord  Thurlow,  C.^A  feme  covert 
lettlemeDt  of  a  real  estate,  and  money  in 
,  the  rents  and  diTidends  to  be  paid  as  she 
Dm  time  to  time  direct,  with  a  contingent 
r,  in  failure  of  issue,  to  herself,  conyeyed 
i,  jointly  with  her  hoflbond,  as  a  security 
isbandU  debts. 

ird  Chancellor  said,  if  the  point  was  open, 
I  have  thought  that  a/emtf  covert  who  had 
e  estate  should  not  part  with  It  without  an 
ion  ;  but  a/em«  corer/had  been  considered 
mrt,  with  respect  to  her  separate  property, 
gole;  therefore,  though  hs  had  been  de- 
going  as  far  as  he  could,  he  found  he  had 
nir  upon  a  former  occasion.  If  it  was  the 
of  a  parent  to  give  a  provision  to  a  child 
way  that  she  cannot  alienate  it,  hs  saw  no 
to  its  being  done ;  but  such  intention  must 
ssed  in  clear  terms.  If  a /erne  covert 
t  she  is  about,  the  Court  allows  of  her 
I  of  her  separate  property. 
i»T.  Atkinson  (3  Bro.  C.  C.  n.  347).— This 
ase  Lord  Thurlow  referred  to  in  Pybui  t. 
;t  came  on  before  his  lordship  in  Easter  and 
erms,  1789.  The  limitations  in  the  settle- 
«,  that  the  trustees  should  pay  the  interest 
.  in  the  funds  into  the  plaintiff  Susannah* a 
Zf ,  or  to  such  person  or  persons  as  she, 
anding  her  coverture,  should,  by  writing, 

•  hand, /rom  time  to  time  appoint;  to  the 
It  the  same  should  be  for  her  sole,  sepa- 
peculiar  use ;  and  might  not  be  subject  to 
,  5kc.  of  the  husband.    The  husband  and 

the  bin,  praying  that  the  trustees  might 

•  property  to  the  husband.    It  stood  as  a 


short  cause,  for  the  last  daj  but  one  of  Baiter 
Term,  and  the  wife  attended  in  court  to  consent : 
his  lordship  doubted  very  much  whether  he  could 
take  her  ooosent,  but  took  it  de  bene  esse,  and  de» 
sired  the  point  might  be  considered  the  next  Term, 
when  it  was  argued  much  at  large  by  Mr.  Solidtor- 
Oenerai  and  Mr.  HoUist  for  the  plaintiib,  who  dtid 
the  cases  of  Clarkt  ▼•  Pistor  and  Nemum  ▼•  Gor- 
foiiy,  stated  bdow.  The  Lord  Chancellor  took  time 
to  consider ;  but  the  parties  eomiog  to  a  coBpro* 
miss,  no  judgment  was  ever  pronounced. 

Clarke  v.  Pistor,  25th  March,  1777.— By  settle- 
ment, 8th  February,  1776,  bank  stock  was  cove- 
nanted to  be,  and  was  transferred  to  trustees,  ia 
trust  to  pay  the  interest  and  dividends  to  such  per* 
sons,  &€.  as  plaintiff,  Margaret,  should,  from  time 
to  <tme,  during  her  life,  notwithstanding  her  cover* 
ture,  by  any  note  or  writing  under  her  hand,  direct  or 
appoint ;  and  in  defoult  of  appointment,  into  the  pro- 
per hands  of  the  plaintiff  Margaret,  for  her  sepa- 
rate use ;  and  after  her  death,  to  transfer  the  stock 
to  plaintiff,  the  husband,  absolotelj.  On  bill  Sled 
by  the  husband  and  wife  without  appointment,  and 
on  consent  of  the  wife,  the  Court  directed  the  trus- 
tees to  refer. 

Newnum  v.  Cartony.  3nd  AprO,  1771^— A  legacy 
had  been  given  to  the  wifo  for  her  sole  use,  with  a 
power  of  appointment  by  will,  and  in  default,  to  her 
executors.  It  was  ordered,  on  her  consent,  to  be 
paid  to  the  husband. 

It  was  also  said,  in  arguing  BlUs  v.  Atkinson,  that 
Lord  Kenvon,  when  at  the  Rolls,  had,  upon  great 
consideranon,  in  the  case  of  Mrs.  JohnJBuller,  who 
was  entitled  to  separate  property  for  life,  with  re- 
mainder to  her  children,  with  her  consent,  ordered  a 
part  to  be  raised  for  the  advancement  of  a  child. 
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yet  warm  upon  the  deed,  the  property  was  assigned  to  creditors  of  the  hasband 
under  a  general  trust  for  sale.  Mr.  Brown  says  that  Lord  Thurlow  had  in 
the  prior  case  of  Ellia  v.  Atkinson  {supraS  doubted  whether  he  could  til» 
the  consent  of  a  married  woman  where  the  interest  was  directed  to  be  paid  into 
her  own  hands;  and  he  struggled  to  protect  the  married  woman,  under  die 
words  from  *<  time  to  time.^  But  if  she  had  the  power  of  alienation  undora 
general  interest  limited  to  her  in  default  of  appointment,  then  was  all  that 
struggle  useless.  This  furnishes  proof  that  they  who  introduced  the  clause 
clearly  never  thought  that  it  could  be  defeated  by  a  disposition  under  het 

Jeneral  interest.  Ellis  v.  Atkinson  was  another  instance  in  which  the 
/ourt  had  made  the  same  struggle ;  and  there  the  expression  was,  that  her 
receipts  alone  should  be  suflScient  discharges  to  the  trustees.  Tet  the  Chan- 
cellor was  compelled  to  determine  that  if  a  feme  covert  sees  what  she  is  about, 
the  Court  must  allow  of  her  alienation  of  her  separate  property.  So  in  Parkss 
V.  White  (11  Ves.  209),  (a)  Lord  Eldon  said,  <'  No  judge  ever  felt  so  stropg 
an  inclination  to  say  the  act  should  not  avail  as  Lord  Thurlow  in  ElRsy.Afkmr 
son;  and  more  particularly  in  Pybus  v.  Smithy  in  which  case  his  reaaonbg;wis 
unseasonable  if  the  point  Kad  been  open  upon  principle ;  a  woman  contracting 
marriage  loses  all  the  power  she  had  as  a  feme  sole^  and  yet  this  Court  allows 
her  to  place  herself  by  contract  in  the  situation  ofafeme  sole.  Lord  Thuriow 
said,  upon  true  principle,  that  if  the  contract  makes  her  SLifeme  sote^  her 
faculties  as  such,  the  nature  and  extent  of  them,  are  to  be  collected  from  the 
terms  of  the  instrument  making  her  such.  In  Pyhus  v.  Smith  this  Couit 
exerted  all  its  providence;  the  trustees  were  to  receive  the  dividends,  and 
from  time  to  time  to  pay  them  into  the  proper  hands  of  the  wife,  receipts  to  be 
from  time  to  time,  &c.  The  words  <  and  not  by  anticipation'  were  inserted  in 
Miss  Watson's  settlement,  in  which  Lord  Thurlow  was  a  trustee,  and  took 
great  pains  to  defeat  what  he  took  to  be  established  by  the  authority  of  tlui 
Court ;  and  in  Fettiflace  v.  Gorges  (S  Bro.  C.  C.  8),  (6)  Lord  Thurlow  tbouriit 
the  expression  used  in  that  will  equivalent  to  all  these  words,  and  gave  the 
wife  a  right  to  receive  the  property  with  her  own  hands  from  time  to  tiBMi 
The  principle,  therefore,  is,  that  all  these  words  are  only  an  unfolding  ofaU 
that  is  implied  in  a  gift  <  to  the  separate  use!  Lord  Thurlow  made  the 
decision  in  Pyhus  v.  Smithy  with  great  reluctance,  thinking  the  act  most 
unrighteous.  But  he  looked  back  to  authorities,  and  found  that  he  had  occaskn 
to  consider  the  subject  very  much  in  Hulme  v.  Tenant  (1  Bra  C.  C.  16).  (c) 

(a)  Parket  ▼.  WhUe  (11  Vet.  209).  15th  Joly,  can  be  eojoyed  seiiarately,  miut  be  eo  witk  aD  ili 
1805.  Lord  Eldon,  C. — In  this  cite  hit  Lordihip  incident!,  and  the^'at  ditpimmii  is  one  of  them, 
decided  that,  in  a  Court  of  Equity,  a  married  woman  (r)  Hutme  ▼.  Tenani  (1  Bro.  C.  C.  16).  IMailr 
having  an  ettate  to  her  separate  nae,  is  capable  of  Term,  18  Geo.  3,  1778.  Lord  Thniiow,  C— Thif 
selling  it,  provided  she  is  honA  fide  dealing  with  per-  was  a  bill  brought  by  obligee  upon  joint  boads  hf 
sons  competent  to  deal  with  her,  and  not  taking  nnf air  husband  and  wife,  to  recover  that  nun  o«t  of  tke 
advantage  of  her.  separate  property  of  the  wife.  Lord  Thurlow  de- 
(6)  FeitipUiee  v.  Gorges  (3  Bro.  C.  C.  8 ;  30  Geo.  3,  cided  that  the  bond  vrouM  bind  her  acMnite  pie* 
1789).  Lord  Thurlow,  C.>-His  Lordship  here  de-  perty,  and  said  that  the  rule  laid  dowm  in  Peacock 
cidea  that  where  personal  property  is  given  to  a  and  Moul,  tliat  a/eme  eoeerf,  acting  vrlth  retpeetlD 
feme  covert,  to  her  sole  and  separate  use,  she  may  her  separate  property,  is  competent  to  act  in  all  le- 
dispose  of  it  by  will,  without  the  assent  of  her  bus-  spects  as  if  she  was  a/eme  sole,  is  the  proper  rule, 
band.  and  necessary  to  support  the  decisions  on  this  sub- 
In  the  course  of  the  argument,  the  Solicitor-Ge-  ject.     If  hfeme  covert  had  by  instrument  contracted 


neral  mentioned  the  case  of  Wright  v.  Lord  Cmdogan  that   this  or  that  portion  of  her  separate 

(6  Brown,  Pari.  Cases,  156),  where  it  was  held,  that  should  be  disposed  of  in  this  or  that  vray,  his  Lor^ 

though  the  will  of  land  was  not  good  at  law,  yet  it  ship  thought  she  and  her  trustees  might  have  been 

was  a  good  will  in  equity :  and  Hearle  v.  Oreenbank  decreed    to   make    that  dispo^on  ;   but   if  slic 

(1  Yesey,  298),  that  where  personal  property  was  enters  into  an  eogagement  which  would  nake  s 

so  given  to  a  wife,  she  is  considered,  as  to  it,  as  a  feme  sole  liable  to  the  whole  extent  of  the  con- 

feme  sole,     ^rd  Thurlow  said  that,  '*  in  that  case,  tract  as  to  her  person,  &e.,  in  every  respect,  it 

if  the  wife  makes  no  disposition,  the  husband  takes  is  dear  such  general  engagement,    entered  into 

it  as  next  of  kin,  not  from  his  inarital  rights."   All  by  a  feme  covert  will  not  bind  her  at  such.    It  ii 

the  cases  shew  that  the  personal  property,  where  it  not  like  the  case  of  an  infant,  who  is  incapaUs  of 
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equent  case  (Miss  Watson's  settlement),  to  which  I  have  alluded,  is 
ion  of  Lord  Thurlow,  as  a  trustee,  as  to  his  opinion  of  the  doctrine 
urt  conformable  to  his  acts.^  And  in  giving  judgment,  in  Jackwfi 
ttse  (S  Merivale,  488),  (a)  again  made  observations  which  strongly 
his  argument.  His  lordship  said  :  **  For  many  years  after  I  entered 
)rofession,  no  such  thing  was  known  as  a  clause  of  restraint  .upon 
1  of  a  wife^s  separate  property  by  way  of  anticipation.  The  terms  of 
-  in  Hulme  v.  Tenant  will  be  remembered,  and  there  Lord  Thurlow 
t  the  bond  being  executed,  the  creditor  was  entitled  to  the  benefit  of 
:ion.  Yet  it  is  obvious  that  such  a  determination  must  defeat  the 
with  which  the  power  was  given.  It  was  afterwards  attempted,  in 
Pyhus  v.  Smithy  to  be  established  that  the  alienation  must  be  eo  modo 
power  given  ;  that  the  circumstance  of  a  direction  to  pay  the  interest 
I  to  time  into  the  proper  hands  of  a  married  woman  was  enough  to 
er  from  having  any  absolute  disposing  power  over  the  property,  or 
before  the  time  of  her  own  {iroper  receipt  of  it.  But  this  attempt 
overruled.  Lord  Thurlow  still  continued  to  struggle  hard  that  tne 
It  be  brought  into  a  situation  consistent  with  the  manifest  intention 
tlor ;  but  he  thought  the  decisions  too  strong  against  it.  At  last,  he 
alter  his  opinion,  first,  in  the  case  of  Miss  Watson,  where  he  reasoned 
'erne  covert  having  a  power  to  alien  is  a  mere  creature  of  equity^  to 
t  to  which  the  settlemisnt  constitutes  her  a  feme  sole^  and  no  further  ; 
erefore  thought  that  the  Court  might  modify  the  power  of  alienatioii 
clause  as  that  now  under  consideration.  Lord  Alvanley,  who  followed, 
t  a  valid  clause  (Sockett  v.  Wray^  4  Bro.  C.  C.  483),  (6)  and  so  it  has 
idered  ever  since.^  There  is,  therefore,  the  authority  of  Lord  Thurlow 
1  Eldon  for  the  position  that  the  right  of  disposition  is  limited  by  the 
pressed  in  the  instrument ;  and  the  expressions  there  used  exclude  a 
mnex  any  other  jus  disponendi.  There  is  nothing  in  the  form  of 
id;  but  where  it  is  intended  by  the  insertion  of  words  to  prohibit 

in  respect  to  a  feme  eocert,  deterndned  dpttion.  The  huBband  joined  ^th  a  sarety  in  a 
0  go  thus  far,  that  tha  general  engage-  eoTenaat  to  pay  an  annuity,  secured  by  an  assign- 
wife  shall  operate  upon  her  personal  ment  by  the  wife  of  the  interest  to  become  dae,ancl 
all  apply  to  the  rents  one,  profits  of  her  of  the  principal  sum,  in  the  event  of  there  being  no 
and  that  her  trastees  shall  be  obliged  children  of  the  marriage.  His  Lordship  held  that 
lonal  estate,  and  rents  and  profits  when  the  surety  was  not  entitled  to  any  remedy  in  equity 
» the  satisfaction  of  such  general  engage-  under  the  assignment,  in  respect  of  his  playment  of 
his  Court  has  not  used  any  direct  pro-  the  arrears  of  the  annuity  reeoTered  against  him 
the  separate  estate  of  the  wife,  and  the  by  an  action  upon  theoorenant,  although  he  had  no 
oming  at  the  separate  property  of  the  notice  of  the  proviso  against  anticipation  in  the 
n  by  decree  to  bind  the  trustees  as  to  settlement,  a  charge  of  naudulent  concealment  not 
ite  in  their  hands ;  or  rents  and  profits,  being  sufficiently  established.    And  even  if  fhiud 

>  the  exigency  of  justice,  or  of  the  en-  had  been  fully  made  out  against  the  wife,  it  seemed 
the  wife  to  be  carried  into  execution.  that  it  woxild  not  be  sufficient  to  support  the  assign - 

riow  concluded  his  judgment  thus : —  ment,  which  would  be  to  give  her  a  power  of  alien- 
doubt  about  this  principle,  that  if  a  ation  against  the  intention  of  the  settlor, 
luity  says  a  feme  covert  may  have  a         (6)  Sockett  y.  Wray  (4  Bro.  C.  C.  483).    17th 
ite,  the  Court  will  bind  her  to  the  whole  January,  1793.    R.  P.  Arden,  M.  R.~The  Master 

>  making  that  estate  liable  to  her  own  of  the  Rolls  decided  in  this  case,  that  when  money 
i;  as,  for  instance,  for  payment  of  debts,  is  invested  in  trust  for  a  married  woman,  to  pay 
though  the  remedy  here  is  more  exten-  her  the  interest  for  Ufe,  to  her  separate  use,  and  liter 
a  court  of  law,  I  do  not  find  the  Court  her  decease,  to  such  person,  and  subject  to  such 
ered  a  power  to  be  executed ;  thev  have  powers,  &c.  as  she  should  by  any  instrument  in 
r  stopped  short  of  so  doing,  and  have  writing  from  time  to  time,  or  by  will,  appoint  (dur- 
reme4y  by  stopping  the  fund,  where  the  ing  her  present  coverture),  she  cannot  dispose  of  tiie 
secuted ;  therefore  I  cannot  order  the  principal  at  once,  by  deed,  but  by  a  revocable  act 
0  execute  her  power ;  but  I  am  exceed-  only.  '*  A  married  woman,**  said  his  Honour,  '*  is 
lat  the  leasehold  estate  will  be  liable.*'  in  a  different  state  from  an  infant ;  an  infant  has  no 
a  V.  Uobhouse  (2  Mer.  483).  14th  June,  disposing  mind ;  with  respect  to  a  married  woman, 
Eldon,  C. — This  was  a  settlement  by  the  law  says  she  has  a  disposing  mind,  but  not  a 

money,  in  trust,  to  pay  the  interest  to     disposing  power.    This  Court  gives  her  a  disposing 
ng  her  life,  with  a  proviso  against  anti-     power,  if  the  power  in  the  setUement  limits  it  so.*' 
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anticipation,  it  does  not  matter  in  what  part  of  the  separate  use  dame  thcj  ac 
inserted.  The  object  is  to  limit  and  denne  the  power  of  the  wife  to  dispoM  uf 
the  property.  Thus  it  had  been  deemed  by  conveyancers  sufficient  to  insett 
the  clause  against  anticipation  in  the  power.  That  was  assumed  to  be  a  sufficient 
indication  of  the  measure  of  the  right  of  alienation  given  to  the  married  mmwL 
By  putting  the  two  Judgments  of  Lord  Eldon  tocher,  it  is  sufficient  to  sbnr 
that  what  be  meant  by  the  clause  against  anticipation  was,  that  any  ezpressiaaaf 
intention  to  that  effect  should  operate  upon  the  whole  of  the  trust  for  sepaiale 
use ;  that  if  it  came  anywhere  in  the  trust,  it  would  be  sufficient.  No  oopj 
of  Miss  Watson^s  settlement  is  known  to  be  extant ;  therefore  we  cannot  icnr 
to  the  precise  form  of  words  used  by  Lord  Thurlow  in  that  settiement. 

The  LORD  CHANCELLOR. --It  is  quite  clear  that  Lord  Eldoa'b 
attention  had  been  drawn  to  it. 

BethelL — In  a  case  which  occurred  soon  afterwards  {C/uuaaing  v.  Parmmag$f 
6  Yes.  15,  (a)  1799),  where  a  ward  of  court  had  married  under  ffross  dreinii- 
stances,  the  settlement  sanctioned  by  the  Master  contained  a  provision  that  tfai 
wife  was  not  to  dispose  of  the  income  of  her  property  by  way  of  antidpatiflo. 
The  trusts  of  this  settiement  made  under  the  sanction  of  the  Court  were,  *<  to  pay, 
apply,  and  dispose  of  the  dividends  to  such  person  and  persons,  and  for  sudi 
intents  and  purposes,  as  the  wife,  by  any  writing  or  writings  signed  with  her  owa 
hand,  should,  whether  covert  or  sole,  and  notwithstanding  her  coverture  (but 
so  as  that  the  same  was  not  by  way  of  antidpation^,  direct  or  appoint ;  and  ia 
de&ult  of  such  direction,  and  in  the  meantime,  and  until  such  direction,  to  mj 
the  same  into  the  proper  hands  of  (the  wife),  and  for  her  own  separate  and  peciuitr 
use  and  benefit."'  How  dark  were  all  the  learned  men  of  that  time  if  the  dedfloa 
of  the  Vice-Chancellor  in  this  case  is  right.  Here  is  a  settlement  made  under 
the  direction  of  the  Court,  using,  in  the  words  of  the  Lord  Chancellor,  all  the 
providence  and  all  the  care  of  which  it  was  capable,  which  was,  in  lubstano^ 
the  same  as  that  now  in  use.  This  shews  that  the  Court  considered  the  torn  it 
had  settled  adequate  for  the  purpose.  Some  of  the  best  precedents  follow  the 
same  form.  Thus  in  the  Appendix,  No.  XIV.,  to  Roper  on  Husband  and  Wife, 
the  first  trust  to  the  separate  use  of  a  married  woman  is  in  these  words^  **  To 
pay  the  rents  to  such  person,  &c.,  for  such  intents,  &c,  as  the  said  (wife)  shaD, 
notwithstanding  her  coverture,  by  any  writing  or  writings  under  her  hand  (but 
so  as  not  to  dispose  of  or  affect  the  same  by  way  of  safe,  mortgage,  charse,  or 
otherwise,  in  the  way  of  antiripation)  direct  or  appoint ;  and  in  default  of  sod 
direction  or  appointment,  into  ner  own  hands,  for  her  sole  and  separate  use,  kd' 
This  was  Mr.  Butler's  form,  and  it  was  adopted  by  Mr.  Roper,  and  subsequenA^ 
received  the  sanction  of  Mr.  Jacob,  who  edited  the  book  without  any  idea  that  sun 
a  form  was  not  suffident  for  the  purpose.  A  similar  form  is  given  in  SandeiB  on 
Uses  and  Trusts,  4th  edit.  (18S4),  Appendix,  129.  In  all  these  forms  there  is  the 
same  little  parenthesis  which  was  thrown  in  by  Lord  Thurlow.  In  Mr.  Jar- 
man^s  By thewood,  vol.  9)  L.  S15,  various  forms  of  settlements  are  inserted,  and 
in  a  note,  the  form  of  a  separate  use  clause  with  restraint  on  alienation  is  gives 
in  very  similar  language ;  and  this  continued  unquestioned  down  to  the  caae  of 
Barrymore  v.  Ellis.  The  conveyancers  were  so  struck  by  tiie  novelty  of  that 
case,  that  they  called  upon  the  counsel  in  the  cause  to  know  whether  it  was 
a  dedsion.  But  the  dedsion  did  not  turn  upon  this  point,  and  therefore  the 
Vice-ChanceIlor''s  opinion  expressed  in  that  case  was  considered  a  mere  Mkr 

J  a)  ChauaiHg  w.  Panonage  (SVeter,  16).    llth  snnriTiDg  her,  a  life  interest,  wm  r^eeted;  vi 
1 14th  November,  1799.     M.  R.— tlpon  a  mar-  the  Court  reftised  even  to  pay  oat  of  the  aeet- 
riage  with  a  ward  of  the  Court,  under  groas  dream-  mnlation  his  debts,  chiefly  contracted  in  ttu  mail- 
stances,  a  proposal  for  a  settlement  of  the  wife's  tenance  of  his  wife  and  children, 
fortune,  g:iYing  the  husband,  in  the  erent  of  his 
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dktum.  The  late  Mr.  Jacob  did  not  consider  it  a  dedsioo.  The  alarm,  there- 
tme^  which  that  case  had  created  amongst  conveyancers  passed  away,  and  they 
awrcT  made  any  alterations  in  their  forms  or  practice  in  consequence.  In  giving 
judgment  on  tnat  case  the  Vice-Chancellor  referred  to  the  case  of  Co»  v.  Cham- 
bmrlmm  (4  Yes.  631),  (a)  within  the  spirit  of  which  he  considered  the  limitations 
Id  ba  This  was  an  index  to  the  Vice-Chancellor^s  error,  for  the  doctrine  there 
referred  to  had  nothing  in  it  capable  of  being  applied  to  the  trust  for  separate  use. 
It  was  a  mistaken  anSogy,  and  at  variance  with  the  whole  history  of  the  aepor 
raJte  use.  From  the  nature  of  the  petition  in  Barrymore  v.  EUia^  no  furtno: 
decision  could  be  had,  and  it  passed  with  the  profession  as  a  mere  obiter  dictum. 
In  Barton  v.  Briscoe  (Jacob,  603),  (6)  there  was  a  long  argument  upon  the 
question  whether  after  the  death  of  the  husband  the  restraint  upon  alienation 
of  the  separate  estate  ceases,  and,  consequently,  whether  the  lund  could  be 
tnmsferred  by  the  widow ;  all  of  which  would  have  been  perfectly  useless  if  it 
oofuld  have  been  done  under  her  interest  No  one  ever  supposed  that  what  is 
Cxbidden  in  the  first  part  of  the  sentence,  could  be  done  by  virtue  of  the  second 
part  of  the  sentence. 

All  the  cases  prove  that  this  form  has  been  constantly  recognised  in 
the  Court  of  Chancery  as  effisctuaL  Let  us  look  at  the  true  nature  of  a 
trust  for  the  separate  use  of  a  married  woman,  and  consider  whether,  having 
reference  to  that  nature,  it  is  capable  of  division  as  held  by  the  Vice-Chancellor. 
Tliat  trust  invests  her  with  the  character  of  a  feme  sole  to  the  extent  of  die 
nnnperty  settled,  and  the  whole  must  be  taken  together.  The  Vice-Chancellor 
oad  pcMUted  out  a  form  which  he  said  would  cure  Uie  defect  in  the  ordinary  form. 
But  if  such  defect  really  existed,  would  the  alteration  suggested  have  been 
aauffident  remedy  P  His  Honour  said,  ^^  I  always  used  to  introduce  an  express 
proviso  that  no  receipt  should  be  a  discharge  to  the  trustees  except  a  receipt 
given  by  the  lady  for  the  rents  or  dividends  then  actually  become  due.***  Now  tne 
caae  of  EUU  v.  Jtkinaon  proves  that  that  was  insuffiaent  to  prevent  alienation. 
In  Acton  v.  White  (1  Sim.  &  Stu.  429),  (c)  it  was  held  tlut  a  trust  to  pay 
rants,  as  the  same  should  become  due,  into  the  hands  of  the  wife,  and  not  other- 
wise,  fer  her  life  for  her  separate  use,  did  not  restrain  the  wife  from  alienating 
her  life  estate.  Such  expressions  were  said  in  Parkes  v.  White  {supra)  to  l^ 

(4  Cox  ▼.  Chamberlai*  (4  Vcs.  631).  9th  and  1  Ith  aHcnitlon  a  fatter  nnknowB  to  tiie  eonmon  kw  of 
Msf ,  1709.  Lord  Ahmaley,  M.  IL^A.  having  both  Englaiid»  may  bo  permlttod  to  tho  extent  to  whloh 
ft  fornn  and  an  iatereat,  the  estate  beiog  conveyed  that  power  ii  created  by  equity,  bnt  not  further : 
to  iveh  uaet  at  he  shonld  appoint,  and,  in  default  of  when  the  eovertore  is  gone,  the  reason  on  which  the 
■BBointBient,  to  him  in  fee,  conTeyed  by  lease  and  restraint  is  founded  no  longer  aists/' 
^  ■      -  ""•/«  (1  Sim.  -  "^ 


using  also  words  of  apnointment.     His        (c)  Aelonr.  WhUt  Q  Sim.  ft  Sta.  499).    flTth 

HoBOW  held,  that  the  deed  operated  as  a  cooTeyaoce     June,  1823.    Sir  John  licach,  V.  C— Testator  de- 
of  his  interest,  not  as  an  execution  of  his  power ;     vised  a  freefaoM  estate  to  trustees,  in  trust  to  pay 


MMdaUy  if  the  etfaet  of  the  latter coBslniction  will     the  rents,  as  the  same  should  become  due  and  pay. 
dsuat  the  object  able,  into  the  hands  of  his  wife,  and  not  otherwise, 

(6)  Mmion  y.  ^riicoe  (Jaeob,  603).    5th  and  1 2th    for  llfs,  lor  her  separate  use ;  and  directed  that  the 


^ ,  1822.    Sir  Thomas  Plumer,  M.  R.— This  receipts  of  his  wife  alone  ftir  what  should  be  actually 

«M  ft  settlement,  in  trust  for  the  separate  use  of  a  paid  into  herowa  proper  hands,  shonld  be  good  dis* 

■Hiled  woman  for  life,  but  so  as  not  to  antidpatCi  charges  to  his  trustees. 

vltk  lamainder  as  she  shonld  appoint  by  will ;  and  HU  Honour  the  Vice-Chancellor  said :~"  It  is 

Ift  Mhalt  of  appointment  to  A.    His  Honour  was  now  too  late  to  contend  that  a  lady  is  restrained 

of  opinion  that  on  the  death  of  her  husband,  the  from  the  power  of  her  alienating  her  life  interest. 


at  OB  afttidpatk)n  ceased,  and  thcrcfovo  she     because  itis  given  to  her  sole  and  separate  use,  aad 

wafttltled,  withthecoBcarreaceof  A.,toatffans-     is  to  be  paid  into  her  own  proper  hands,  and  upoa 


fer  of  the  fund.  her  reoeipt  alone.    The  contrary  is  settled  by  re- 

Hfe  Honour  said  in  his  judgment ;— "  The  power  peatrd  authorities.    The  construction  given  to  the 

o«Br  separate  property  being  a  creatnrs  of  equity,  expressions  in  question  is,  that  they  are  intended 

It  is  said  that  equity  may  aotodily  that  power;  that  only  to  exclude  the  marital  claims  of  any  present 

mao^Bg,  however,  only  applies  daring  the  cover-  or  after-taken  husband ;  and  not  to  control  that 

tan*  WbcB  the  married  woman  becomes  discoicrt,  right  of  dispositloB  which  U  incident  to  property. 

aha  has  the  same  power  over  the  property  as  other  Let  a  raeeiflc  ptrfermaBOs  of  tha  agreemeat  be 

UriOHB  s  the  icstraial,  therefora,  ougatnot  to eoa^  Am^wmmA^f* 
tfaoe.    The  attempt  to  Isspoii  ipoB  the  ptnw  of 
TOL.  II. 
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only  an  unfolding  of  the  separate  use.  All  such  expressions  as  "  into  .her  pvqMr 
hands  ^  had  l)een  held  to  be  ineffectual.  It  was  required  that  the  ertate  shooU 
be  created  without  the  capacity  of  being  aliened  to  make  it  incapkUe  of  dMo- 
sition.  The  true  way  to  construe  the  trust  is  to  take  the  whole  together.  The 
effect  of  the  trust  is  to  convert  the  married  woman  into  a  /erne  4ofe»  -either  abio- 
lutely  as  regards  the  settled  property,  or  with  certain  limitations.  We  must kok 
at  the  trust  to  see  to  what  extent  she  has  been  converted  into  a  /<fif^e«d/e. -^We 
cannot  take  the  trust  and  divide  it  into  two  parts,  and  then  hdd  that  the  tm^  |Mit 
neutralizes  the  other.  Such  a  construction  is  dike  contrary  to  commoB-.-'sdCK 
and  to  every  principle  of  legal  construction.  You  cannot  read  the  latter^ j»t 
of  the  clause  to  render  nugatory  the  rtetriction  contuned  in  the  first  part«  TUs 
would  render  it  an  absurcfity,  and  equally  opposed  to  the  true  principle  of  Mh 
struction  as  to  the  true  theory  of  the  law  on  this  subject.  If  she  is  th<i«  fliade 
tifeme  soh  by  contract,  we  must  look  at  the  terms  and  object  of  the  itmtaOKiit 
making  her  such  ;  if  by  a  will,  the  whole  intent  of  the  testator  nuist  belookedit 

There  are  two  other  and  recent  cases  to  be  added  whkh  are  dinectly  oppoied 
to  the  Vice-Chancellor^s  decision,  Moore  v.  Moore  (1  Cd.  C«  C.  54),  (a)  by  viee- 
Chancellor  Knight  Bruce,  and  Harnett  v.  MacdovgaU  (8  Beav.  187^  U  a  Bccv. 
58),  (6)  by  the  Master  of  the  Bolls.  In  the  latter  case  the  trust  was  *<  topsEy  the 
dividends  to  such  person  or  persons,  and  for  such  intents  aQd!purpoflea,  aaMm  A^ 
bj  any  writing  under  her  hand  shall,  notwithstanding  her  eovertiire,  fraui'tiiiiHo 
time,  when  and  as  the  sameshall  become  due,  butaotby  wav.oCassignment^  chtrge, 
or  other  anticipation  tho-eof,  direct  or  appoint ;  4n^  imtti  toid  in  default  cttS^ 
direction  or  appointment,  into  her  own  ftfoper  handf .  for  her  own  sole  BmirmfmOk 
benefit,  free  from  the  debts,  control,  or  inter&reiiee  of  h<^.hiisband  { ^and  tnSit  % 
receipts  in  writing  of  Mrs*  A.  or.  such  appoiutee  asiafovesaid  shall^  potMpitHaliwifl 
ing^her  coverture,,  be  good  dischar|;es  fpr  the  saive.diKirideiids/^  Upona  p^^ 
to  ffive  effect  to  a  char^  made  upon  the  income  by  Mrs.  A.,  LoMTLmigM^ 
M.  R.,  said  **  that  to  give  effect  to  such  (a,  chat^geM  this^Mld'beftp  octi  in  afreet 
contradiction  to  the  plain  intention  and  language  of  the.^tlemenV  wkfolp/«4w- 
tinctly  expresses  that  the  i^ppointment  of  Mra.  X  shall  4iQtbe  bgr-^ay-of  taM|^ 
ment,  charge,  gr  other  anticipation.?.  The  settlemmt  JQilh^tfcape  hacThemnide 
vunder  the  direction  of  the  Court.  There  is  also  the  e^ise  of.Morf^pt  Th.  Bo^md 
(3  Hare,  Ci2i).  (c)  The  rul^,  upon  this  tcust  fpr  tl)e^.s;paRij;(^.,u|if  of  ^jpfofki 
.woman  aie,  as  derived  from  Lord  Thurlow^  that  the  egstenl^  toiWwWaMuiBine 
ffime  sole  must  be  ascertained  from  the  ^Veikwcffj^ 

ing  to  Lord  Eldim,  the  whole  of  the  toustmust  m  tajl6eii4e0siuw  ^*Jaeeonittufr> 
tion  of  the  Vice^hanccUor  is  therefore  atl'  iugettidUs'^lkyiNsltT  '^KfithoM'wk! 
fojundation  on  principle  or  authority.  ....  „.<  .^.u/vn.'m.  ,.        ..  .14, . 

Stuart^  for  the  plaintiff,  supported 'the  yiee-€h«ieelMfV''d|^^ 

(a)  Moort  ▼.  Mowt  (1  CM.  C.  C.  54).   ISCh  Feb.         (6)  Eanttt  ▼.  Me^i^lM»lniBn^J^mJ.  *  1 A 

1S44.    Sir  J.  L.  Knight  Bnue,y.G.-'lTii4er«  asd  ink  PebMsrf/l^lR  iUM  L«y^^ 

Bvriagc  tettlmeiit,  cettmia  money  and  ttoek  lA  the  VtMky  WailiHeai'  triiiri6  ptf^ti  IWMaift  ft 

fiindt  were  Tested  in  tnuteet  vpoa  trnti,  dnrlttf  tbe  nm  ^ttion  «■  aaiftMcd  ttatoia  ihavld*  Mially 

joint  liTn  of  the  husband  and  wife,  to  pay  the  in.  •way  of  -ahtfdpttllob. 'afl^oUtJ  and  fa  MMt'-tf 


tareit  and  diridends  to  endi  pertont  aad  ft>r  nieh  apiiolutnietit,  iafhet  iBrWiMwMtttie  |  iMIII^ni 

pnrpoiei  at  the  wife,  notwitiiitandinf  the  cover-  detlared  Chat  'tlie  i^aed^'^f  w  Of  ~ 

tare,  should,  by  anvwritlognnder  her  hud,  eztept  ....~.. 

In  any  aiode  of  anddpation,  direct  or  appoint ;  or, 

in  denalt  of  so^  direction  or  appolntaient,  Sntb  her  not  accmed  dnd 

own  hands  ftir  her  own  sole  and  sepanle  nse,  lade*  (f)  Hampf,  Bmoerd  (S  Hare,  6M).     9!(k^ 

pendenflyof  her  husband;  and  so  that  her  roeelptB,  S9th  January,  IMS.    ftli  Tiwiili  "irMW.  T  T. 

BOtwithstandfaif  the  coirertnr^  or  the  receipts  of  the  dedded  that  It  is  sol  In  m  casta  iiiiHi—j  ttH 


itandina  the  cover-  detlared  Chat  tbe  iNmsI^  of  'her  Of  bar'  wfadUbtt 
ler  her  htad,  eztept  should  be  gitfod  dbeluMI. '  Hti  LordaUp  Ml  ttH 
ect  or  appoint ;  or,     ih«  ttidd  not,  b^  VAflilpiflbB,  afatiga  tte  ihlMii 


;tee,  night  be  good  dtedittgcs. ^  negatttb  words  AMA  be  Inteoduced  -  In'tka  Mrfit 


His  Honour  hcM,  that  the  effwt  of  this  Instru-  clause  to  eompitte  the  reitftiat  oa 

meat  was  to  restrain  «m  wife  firoa  aatSdpatloB»  Chat  danse  asast  be  ciwutiawl  to  Triatv'la  lbs  1i- 
whether  by  an  appointment  under  the  power,  or  by 
an  asdgaiseat  iadepeadent  of  the  power. 


eame,  sui^aet  to  aatii  i 
thalbmerpartoftbt 


BUOWNv.  BikMFOim.     •*  '-307 

for  the  demurrer  shews  that  the  frame  of  settlements  to  the  separate 
rried  women  has  been  gradually  advancing  and  improving.  The  form 
so  much  stress  has  been  laid  is  not  that  of  all  convey&ncers,  or  even 
eminent.  It  is  true  all  the  cases  on  this  branch  of  the  law  cannot  be 
I,  but  all  proceed  on  a  principle  of  law  which  is  intelligible.  [He  relied 
alo^y  to  cases  of  a  power  and  an  interest  in  default  of  exercise  of  the 
e  cited  Owens  v.  Dickenson  (Cr.  &  Phill.  p.  48) ;  (a)  Chance  on  Powers, 

The  observations  of  Lord  Eldon  in  Parkea  v.  fV/tite  went  to  shew 
otms  of  conveyancers  had  been  im|)erfect.  Stronger  words  hid  been 
[iss  Watson^s  settlement  than  in  this  case,  which  did  not  contain  clear 
biguous  words  against  anticipation  of  every  thing,  given.  The  other  side 
le  power  only,  and  do  not  consider  that  the  gift  of  an  estate  to  a  married 
ay  swallow  up  the  power.  She  has  an  estate  to  her  separate  use,  with 
•f  api)ointmenty  and  as  the  Court  must  give  e£RBCt  to  the  whole  instru- 
necessary  consequence  of  her  separate  e^ate  must  be  admitted.  She 
3oint  to  a  volunteer.      The  defendant  must  establish  that  the  power 

every  thing,  and  that  all  the  rest  only  unfolds  and  states  more  strongly 
to  be  her  separate  estate.  It  was  to  be  paid  into  her  proper  hands  in 
1 11  Ves. 

ORD  CHANCELLOR.— If  she  does  not  appoint  any  part,  then^ 
mu^t  be  paid  into  her  proper  bands. 
-—That  will  not  restran  her  from  antidpation. 
9HD  CHANCELLOR— She  has  power  to  appoint  the  rent  actualhy 
f,  if  iltie  does  not  appoiiit,  it  is  to  be  paid  into  her  own  hknds.  Does  it 
i  that  ?  Ddes  not  tnat  go  to'  shew  that  the  restriction  on  anticipation- 
'  every  payment- which  sne  does  not  appdnt? 

.-^That  j^triction  does  n6t  apply  to  the  eistate  limited  to  her  in  default 
:n)ent.  ■ '  '  •  ' 

3RD  CHANCELLOR.— You  say  that  if,  in  defauH  6f  apjioiht- 
trustees  had  been  directed  to  pay  into  her  own  bands,  thai  would  not 
irfrotfi  alienation.  Tliere  is  no  estate  limited  exdept'  in  the  direction  to 
»  as  to  whiO^  thev  are  to  do.  Suppose  the  direction' to  the  trustees  had 
ly  ther^fs  tdthe  married  woman  as' tbejr  become  diie^  but  ih  as  tet 

f :  lHHeu8tm'(l  Cr.  &  Phil.  48).    18th,  there  U  wiitiag  in  tveh  a  frMMM^oB  whleii  haa aay 

LflC  Dearabfci;  1840.      Lotl  Cottca-  nMnhtaoeitotlui'cnMtiMi'Of  ftpowir.    Whafttt 

parn(4  xvon^w)  had  a  leoarate  utate,  U,  it  if  .aot  eMf.  tfk  Miie.    tt  haa  wuBfti^Mt-beca 

r  appbintountby  will  or  aeed,  or  other  treated  ae  a  dbpoeing  of  the  particiilar  eptate ;  hot 

a  Writiig,  attstted  by  one  witaen.  the  tmkttut  it  eilent  at  t»  the  ttparate  cttoite,  for 

u  mvkv  pHt  lier  siffnatura  to  the  doca-  a  protaittory  note  it .  aMtely  a  aootraet  ta  p^»  4Mt 

recoirnised  a  certain  tnin  as  a  debt,  saving  out  of  what  it  la  to  be  paid,  or  by  what  meaat 

tain  circumstances,  she  was  to  be  liable  it  it  to  be  paid ;  and  it  It  aal  coitvet,  meeordiaf  ta 

plaintiff,  thaiaakes  her  wiU«  and  by  legal  prladplet,  to  tay  thatt^eoolnetto  pay  it  ta 

^s  all  her  debts  opon  property  which  be  constm^  into  a  oontract  to  pay  oat  of  a  parti* 

r  to  dispose  of.  auiar  propeity,  ao  at  to^conatit«le  a  Uta  oa  Chat 

laid  hia  Lordiaf&ip,   **  that  docameat  property.     Equity  lays^hoM  af  the  separate  pro. 

the  aotl^ifity  ofxases  wlUch  have  been  pcrty,  bat  not  by  vMna.'af  .any  thing  asprcastd  ia 

Id  have  been  operative  npon  her  tcpa-  the  eontraet  i  anfi  it  it  not  vary  eonsittaat  with  aQf« 

>at  not  by  way  of  the  czecntion  of  a  rcct  prladplet  to  add  to  tha.foatraat  that  which  the 

kgh  that  has  beea  an  expression  some-  party  Iwt  aot  thoaght  at  to  introdoot  into  it.    The 

I  cases  where  the  Court  has  enforced  view  taken  of  the  saattar  bqr  LardThnriow,  in  ifalme 

of  Btarried  women  against  their  sepa-  ▼.  7eaaa<,  it  aaore conract.  ■  Aaoovdlagto  that  vkw, 

Lt  cannot  be  an  execution  of  the  power,  the  aeparata  pTOperty  of  a  aMnied  woman  beiag  a 

ther  refers  to  the  power  Bor  to  the  sab-  creature  of  cqai^,  it  foUosra  that.  If  abe  haa  a 

r  the  power ;  nor,  indeed,  in  many  of  power  to  deal  with  it,  aha  haa  the  other  power  iad- 

,  there  l>een  any  power  existing  stall,  dent  to  property  in  general,  aanely,  the  power  af 

was  argued  in  the  case  of  Mwraif  v.  oontractiag.dabfta  to  bis  paid  out  of  it ;  and  inaamodi 

Sc  K.  209],  if  a  married  woman  entera  aa  her  creditora  have  not  tha  asaaaa  at  law  of  com* 

sgrecmenta  of  this  sort,  and  all  the  pclUag  payaiantof  those  dabta,  a  Coari  of  Eqalty 

to  have  aatiafaction  out  of  her  aeparate  takea  upon  Itaalf  to  give  aAet  to  them,  not  aa  pav- 

ire  paid  pari  pasgu ;  whereaa,  if  the  aoaal  Uabilitiea,  bat  by  laying  hold  of  tha  aepanta 

tooh  effect  aa  anpointaentp  under  a  propertr,  a^tha  oaly  ntaaa  by  whkh  they  ciA  ba 

roold  rank  aeeordiog  to  the  prioritiea  aattaflad," 
I.     It  ia  quite  dear,  there  ore,  that 

N  2 
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to  £^aMe  her  to  affect  the  Mine  by  way  of  aotidpatiop»  doet  nottUs  in  pMt 
of  eoD8truction«  amount  to  the  tame  thing? 

^iiMir/.— The  law  won^t  ffive  effect  to  an  intention  thus  looidy  eipwuttl. 

The  LORD  CH ANCEXLOB.— Have  you  any  precedent  of  conyeyaiwfi 
which  carried  the  restriction  further  ? 

Bethell.— The  preced^U  of  Mr.  Brodie»  Mr.  Duval,  lir.  Francia  Tarw, 
and  Mr.  Tjrnell  are  all  substantially  in  the  same  form. 

Stuart. — Mr.  Hodgson^a  form  it  we  most  perfect,  in  which  there  is  not  oiij 
an  express  proviso  that  there  shall  be  no  antiopadon,  but  that  any  deed,  imtm* 
ment,  note  or  paper  writing  affecting  to  charge  or  anticipate  the  income  shall  be 
nuU  and  void.  Mr.  Preston,  Mr.  Cnristie,  and  Mr.  Coote  also  used  an  expnv 
proviso  against  anticipation.  And  the  same  thing  is  to  be  found  in  the  9th  vol. 
of  By thewood  in  the  edition  of  1883.  He  also  cited  Brandon  v.  Mobimm  (18 
Yes.  429) ;  (a)  Medley  v.  Hartan  (8  Jurist,  858).  (b) 

BeAell  in  reply. — The  great  bodv  of  conveyancers  were  anxious  on  tbb 
subject;  they  pay  gj^t  attenticm  to  the  progress  of  decision,  and  guard  witb 
jeilous  care  a^dnst  innovations.  Mr.  Stuart  had  said  the  law  was  a  jMogresm 
science,  but  such  perverse  ingenuities  were  inconsistent  with  that  position.  Loid 
Bacon  had  said,  <^  Exert  yourself  to  open  the  law  upon  doubts,  not  to  open  douhli 
upon  the  law.*^  This  decision  was  an  opening  of  doubt  upon  the  law ;  it  was  not 
a  proof  of  progress,  but  of  versatility  and  mutability.  Tne  fallacy  of  it  ccaisisiM 
in  dividing  a  trust  which  is  single,  one,  and  entire,  into  two  parts,  by  aajdng 
that  the  power  is  oue  thii^  and  the  estate  another. 

The  LOBD  CHANCELLOB  (Lord  Lyndhurst).— I  should  like  to  hate 
this  argued  upon  the  common  form,  and  also  upon  the  particular  wocds  of  tfaii 
trust.  You  say  the  common  form  is  printed  in  Boper.  I  wish  that  to  be  o» 
aidered  whether  it  is  sufficient ;  and  if  not  sufficient,  whether  this  trust  is  ao  dis- 
tinguished from  it  as  to  be  sufficient.  I  take  that  limitation  in  5  Vesey  to  be 
also  a  common  form. 


(a)Br«ii4^T.  J|pMNMti(18VM.4SS).  ISlh  Dw. 
1811.  Lord£ldon,C.,lsmortedtohAYeMddiahlt 
jvdsment  of  thii  case  u  followi :— "  The  old  waj 
of  ezpMwliigi  tnutfor  a  raanicd  woman  was,  tiiat 
tka  troftcea  ehonld  pay  ioto  her  proper  hands,  and 
upon  her  own  receipt  only.  Yet  this  Court  always 
•aM,  she  miffht  dispoae  of  that  interest,  and  her 
•salgnee  wonld  take  It;  as,  if  there  was  a  eontraet 
•ntltiing  the  assignee,  this  Court  would  eompel  her 
to  giTe  her  own  reedpt,  if  that  was  aeeessair,  to 
onsime  him  to  receive  it.  It  was  not  hefore  Miss 
Watson's  ease  that  these  words, '  not  to  he  paid  hy 
•ntieipation,'  dee.,  were  introduced.  I  DeUere 
these  were  Lord  Thurlow's  own  words,  with  whom 
I  had  much  couTersation  upon  it.     He  did  not 


ailtsmnt  to  take  away  any  power  the  law  gare  her 
aa  kicident  to  property,  which,  being  a  creature  of 
equity,  she  could  not  have  at  law ;  but  as,  under 
the  words  of  the  settlement,  it  would  hare  bm  hers 
absolutely,  so  that  she  could  alien.  Lord  Thurlow 
undenfonred  to  prevent  that  by  Imposing  upon  the 
trustees  the  necessity  of  paying  to  her  from  time  to 
tfane,  and  not  by  anticipation;  reasoning  thns: 
that  equity,  making  her  the  owner  of  it,  and  enabliag 
her,  as  a  married  woman,  to  aHen«  might  Umlt  her 
power  over  it ;  but  the  ease  of  a  diaj^tion  to  a 
man,  who,  if  he  has  the  property,  has  the  power  of 
aHc^ng,  is  quite  distinct." 

(6)  iitdUji  ▼.  Hurtmi  (8  Jurist,  853).  16th  July, 
1S44.  Sir  L  Shadwell,  V.  C.  E.,  saM,  TUs  ease 
was  different  from  B&rrymort  ▼.  JlOb,  and  Brmom  ▼. 
Beai/brd.  In  the  present  case  it  did  not  appear  to 
his  Honour  that  tlwre  were  snfKdent  words  in  re- 
stadniof  aatlelpatloni  fcr  thetealator,  after  dfauet- 
Ing  his  residuary  estate  to  be  Invested,  it  to  tht 


ifthpartof  it,  desired  Us  trustees  to  pay  and  aaplf 
the  annual  intareat  and  dMdenda  thereof,  m- 
ing  the  life  of  his  daughter,  Sarah  Duckham,  wlB 
such  person  or  persons  as  she  should  appoint  TNft 
was  one  thing— a  Bcneral  power.  Than  the  tsrtHK 
inroeeedcd  :--and  in  de&ult  of  such  appointBMst, 
then  into  her  proper  hands,  fbr  her  separate  vtt 
"  and  the  receipt  or  receipts  of  m  ssid  i 
or  of  the  person  or  persons  whom  she  may  i 
to  receive  the  same  annual  proceeds,  shall  ahmeti 
an  effsctual  discharge  to  my  said  iiusiees  ftr  tki 
payment  thereof."  And  then  came  these  words  s- 
'*  And  my  said  trustees  shall  always  be  at  Bbcrty  to 
require  from  my  said  daughter  a  separate  aatherity 
or  receipt,  from  time  to  time,  lor  eadi  quarterly  ssf" 
ment."  So  fhr  It  seemed  to  his  Honour  to  m  t 
geaeral  power  of  appointment,  without  any  restrshlt 
whatever  over  the  power,  and  then  n  gift,  whhost 
anyrestrietionas  to  the  receipt,— that  Is,  the  reeiy 
is  not  conSned  to  a  receipt  lor  dividends  that  but 
accrued  due,  but  the  receipt  Is  general ;  and  It  seeawi 
to  his  Honour,  that  the  general  words  at  the  end-* 
''  It  being  my  intention  that  the  aald  annual  IntBrnk 
and  proceieds  shall  not  be  sold,  charged,  or  other- 
wise disposed  of  "-HBust  go  fbr  nothing.  If,  ask 
was  of  0|dnlon,  a  general  power  to  dispose  was  glwa 
beftnre,  according  to  the  well-known  rule  of  lav, 
that  If  there  be  a  gift  In  fee,  and  then  a  deetamtka 
that  the  donee  shall  not  alien  it,  such  dedsaratim 
goes  lor  nothing.  It  seemed  to  his  Honour  to  te 
oidte  consistent  with  what  was  decided  in  Aetmr. 
IrMfe,  and  wholly  Independent  of  BsnTyaiere  V.  .Sflbf 
Broion  v.  Bmntfard^  and  JUisoreT.  Momrt,  to  hoM,  si 


he  dM,  that  the 


WM  A  good  and  viBi 


BBOWN  «.  BJLBiFQBIK  ^ 

BeihelL^^The  Vice-Cbancellor  said  it  was  the  oommoa  form  rather  enlarged. 

The  LORD  CHANC£LLOB.~Wbat  is  the  operation  of  this  clause?  The 
qveation  is,  what  is  the  meaning  of  this  particular  dauae  ?  It  may  give  her  a  fee 
aiod  deprive  her  of  the  power  to  assign  duriag  coverture. 

BetheU.^'It  may  be  moulded  to  answer  the  purpose  intended.  The  gram- 
matical construction  of  the  words  are  against  the  Vice-Chancellor^s  decision. 
The  trustees  are  directed  to  pay  the  rents,  after  they  become  due,  according  to 
her  appointment ;  thesre  is  nothing  more :  then  the  trust  goes  on  to  say,  *^  in 
de&ult  of  appointment,  into  her  own  proper  hands,"^  &c  There  is  only  one  thing 
spoken  of;  there  are  no  words  designating  a  new  subject* 

The  LORD  CHANCELLOR.— If  no  appointment,  the  trustees  aie  to  pay 
into  her  own  hands.  Pay  what  ?  Why,  what  has  not  been  appointed.  It  is  clear 
that  does  not  go  beyond  what  she  has  the  power  to  appoint,  namely,  the  rents 
after  they  become  due. 

BeihelL — There  is  only  one  subject ;  that  sul^t  she  has  power  to  appoint^ 
and,  in  defisiult  of  appointment,  it  is  to  be  paid  to  her  own  hands, — that  is,  tbe 
rent  after  it  becomes  due. 

The  LORD  CHANCELLOR.— This  question  is,  whether  that  is  not 
aliDEiitation  of  the.  power  of  the  trustees. 

BeihelL — There  might  be  some  difficulty  without  the  aid  of  the  intention ;. 
together,  the  object  clearly  appears. 

The  LORD  CHANCELLOR.— I  think  the  whole  must  be  taken  together. 

JBethelL — The  doctrine  of  the  operation  of  a  power  and  an  interest  only  arisea 
in  .cases  deriving  their  effect  from  tne  Statute  of  Uses.  Cocf  v.  Chamberlain^  and 
oaaas  of  that  class,  illustrate  the  doctrine,  which  belongs  to  a  different  view  of 
the  law.  The  foundation  of  that  is  that  at  common  law  a  man  cannot  have  a 
common-law  power  over  his  own  estate.  The  isllacy  of  the  reasoning  here  is 
the  holdine  one  entire  thing  to  be.  divisible,  one  estate  given  to  trustees.  What 
we  here  call  the  power  of  appointment  is  to  direct  the  trustees  how  to  dispose 
of  the  rent  after  it  has  become  due.  That  was  intended  to  point  out  the  measure 
of  the  power  of  disposition  jgiven  by  the  creator  of  this  peculiar  estate.  The 
trust  is  inci^paUe  of  division;  whatever  phraae  limits  the  discretion  of  the 
trustees,  goes  throughout  the  trust. 

The  LORD  CHANCELLOR.— How  do  thoae  observations  apply  to  the 
oommonfonaP 

Jfo/Ae2^— They  apply  Co  all  the  fonns.  Take  any  one.  Take  that  in  5th 
Veaey  [he  read  the  dause].  What  is  the  subject  of  the  clause  to  be  paid  into 
her  proper  handa  ? 

The  LORD  CHANCELLOR.— That  which  she  cannot  anticipate. 

BethelL — There  is  a  unity  of  purpose  throughout  the  trust. 

The  LORD  CHANCELLOIL— The  effect  of  the  contrary  constructkiQ 
would  be  in  the  one  branch  of  the  same  sentence  to  restrain  her  from  alienation. 
Hid  in  the  other  to  limit  an  estate  of  which  she  may  dispose.  I  will  not  put 
audi  a  construction  on  the  clause  unlesa  I  am  obliged.  It  would  be  to  say 
yea  and  no  in  theaame  place. 

Beihetl. — It  would  mace  this  property  at  her  disposal.  She  can  only  dis- 
poae  by  writing,  guaraed  by  solemmtiea.  If  an  estate  be  created  with  a  par* 
ticular  g^ard,  such  as  solemnities  atteading  execution  and  the  like,  that  will 
accompany  it  throughout.  There  is  no  room  for  the  Vice-Chancellor's  dis- 
tinction. 

The  LORD  CHANC£LLOR.—You  cannot  give  to  a  married  woman  a 

Eower  to  convey  an  estate  in  fee;  her  conveyance  is  voi(|:  but  you  may  give 
cr  a  power  of  appointment. 
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Bethett^—The  power  is  to  be  collected  from  the  mstnimeot:  ibHiniti  tad 
defines  her  faculties.  The  trust  relates  to  the  same  thing  as  the  poira: ;  tk 
subject-matter  is  ode — any  other  construction  would  leave  her  unqprotected. 
Lord  Cottenham,  in  TuUeit  v.  Jtmstrong  (4  MyL  &  Cr.  990),  (a)  sod, 
<<  The  question  ndsed  in  this  case  is  as  to  tte  clause  against  anticipation ;  but 
I  agree  with  the  Master  of  the  Rolls  in  thinking,  not  only  as  it'  nacessai^ 
involves  the  question  of  separate  estate,  but  mit  these  two  qnestiona  an 
identical  ais  to  the  principle  which  must  regulate  the  decision  upon  tbem ;  hf 
which  I  mean,  that  if  the  case  be  of  a  separate  estate,  without  power  of  antjo. 
pation,  it  must  exist  with  that  qualification  or  fetter,  if  it  exist  at  all,  and  tiiat 
there  is  no  principle  upon  which  it  can  be  held  that  the  separate  estafie  operalci 
during  A  coverture  subsequent  .to  the  gift,  but  that  tne  provision  against 
anticipation,  with  which  thfc  gift  was  Qualified,  does  not  It  is  obvioiis  that 
such  a  rule  would,  in  practice,  defeat  the  intention  of  the  donor»  and  in  mai^ 
cases  render  the  provision  he  had  made  for  the  protection  of  the  obiect'of  his 
bounty  the  means  and  instrument  of  depriving  her  of  it."*  Here  then  we  see 
that  the  restriction  on  anticipation  is  inseparably  annexed  to  the  separate 
estate.  Here  the  one  thing,  this  fetter,  aooompames  tlie  married  wonutn 
throughout  the  whole  extent  of  her  beneficial  ownership.  His  LotdsUp 
afterwards  said,  <<  The  separate  estate,  and  the  prohibition  of  antieipatioB,  are 
equally  creatures  of  eiquity,  and  equally  inconsistent  with  die  ordinary  rules  sf 
property.  The  otie  is  only  a  restriction  and  aiialificatioh  of  the  other.  Ibt 
two  must  stand  or  fall  together."  Here  you  nave  the  restriction  borne  widi 
the  separate  estate.  It  was  evident  the  married  woman  was  intended  to  have 
the  property,  and  it  would  be  a  strange  thing  if  the  Court  should  exot 
ingenuity  to  deprive  her  of  it.  Lord  Cottenham  goes  on  to  say,  '<  When  cnoe 
it  was  established  that  the  separate  estate  of  a  married  woman  was  to  be  ao  fiir 
'enjoyed  by  her  as  a  feme  m)ky  as  to  bring  with  it  all  the  incidents  of  pnipeity, 
•and  that  sne  might  therefore  diqpose-of  it  as  a/eme  «o2s  might  do,  it  was  mund 
thut  to  secure  to  her  the  denred  protection  against  marital  rights,  it  wm 
-nece$sary  to  qualify  and  fetter  the  gift  of  the  separate  estate  by  prdiibitilig 
anticipation.  The  power  to  do  this  was  established  bv  authority  not  now  ts 
be  questioned,  but  which  could  only  have  been  foundra  uoan  the  power  of 
this  Court  to  model  an  f  quaUfy  an  interest  in  iroperty  wnich  it  had  ixtei 
created,  without  regard  to  those  rules  which  the  law  has  established  for  rega- 
lating  the  enjoyment  of  property  in  other  cases.^  From,  these  passacea  three 
ihin^  are  evident ;  first,  that  it  there  is  an  indication  of  intention  to  Knsit  and 
restnct  the  separate  estate,  that  will  accompany  it  throughout;  seoondly,  tbst 
the  Court  is  bound  to  give  effect  to  it,  because  sucW  limits  bound  her  fiieulty  of 
enjoyment ;  and  third^,  that  tliis  Court  must  not  confound^  the  separate  estate 
with  bro^rty  ^ven  to  persons  capable  of  contract,  tn  pagb  404  of  tlie  Report, 
after  navmjg;  reviewed  tne  caMS,  Lord  Cottenham  says,  <<  Such  is  the  state  d 
the  authorities  on  this  very  important  onestion.  It  is  said  to  have  been  voj 
generally  understbod  in  the  profession,  that  the  separate  estate  would  continne 
to  operate  during  a  subsequent  coverture,  and  that  conyejanoers  have  acted 
so  extensively  upon  that  supposition,  that  very  many  fiunibes  are  interested  in 
the  decision  of  this  question.  That  circumstance  ought  to  have  great  attention 
paid  to  it    For  the  future  it  would  not  probably  be  fimnd  difficult  to  obtain 

(a)7WMfT.i4nMf»im^(4M7l.ftCr.S90}.32id  bar wIma diteovert,  b0 e^Jo^Bd Vy bcr  MWrMf^ 

Janvary,  1840.— Lord  Cottenliaa,  C.»  decided  In  imte  ettiite,  daring  uj  eovcrturt  or  eovcrtneelB 

tkieeaMtlistlf  pffopflrtjrbeglTe&or  Mtttedto  tiM  wUehthe  may  aftenrwdibeiofeiifeki  •ttdakewB. 

•eparale  «ie  of  a  womaa,  unmarried  wbea  tkt  act-  doriag  the  ariiteace  of  amh  eofcrturt  or  wrcitanit 

tlemeator flft  takaa  eflieet,  and  abe  be  probiUted  be nnable  to antidpata it. 
againat  anSdpatiaf  it,  it  wUl,  If  not  aliMMted  by 
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the  desired  security  for  the  future  wife  by  other  means,  consistent  with  the 
well-established  rules  of  property;  but  existing  arrangements  must  depend 
upon  the  decision  of  this  case.**  It  was  attempted  to  establish  a  distinction 
%mere  there  was  a  separate  proviso  restraining  alienation ;  but  it  can  make  no 
difference  whether  the  clause  is  incorporated  in  the  same  sentence  which 
ereates  both  the  power  and  the  interest,  or  whether  it  is  in  a  subsequent 
proviso.  Both  Lord  Tburlow  and  Lord  Eldon,  in  the  cases  before  men- 
tioned, deemed  the  clause  suiRcient.  The  question  bad  really  been  settled  for 
the  last  sixty  yean ;  and  the  Court  is  now  asked  to  unsettle  the  arrangements 
of  families  by  an  ingenious  subtlety.  There  is  no  analogy  in  the  case  of  Owens 
T.  Dickenson.  That  case  is  not  ieit  all  applicable.  It  was  there  held  that  the 
married  woman  had  a  right  to  direct  her  trustees  in  the  manner  and  to  the  extent 
Gmitcd  by  the  trust.  That  does  not  militate  against  any  argument  used  in  this 
case.  The  most  literal  interpretation  of  the  trust  will  give  it  a  construction, 
the  effect  of  which  would  be  that  its  two  parts  neutralise  each  other. 

Judgment. — June  6. 

The  LOftD  CHANCELLOR  (Lord  Lyndhurst).— This  was  an  appeal 
lirom  a  decree  of  the  Vice-Chancellor  of  England.  When  the  case  came  before 
Aie,  I  expressed  ati  opinion  upon  it  in  accordance  with  the  judgment  of  the 
Vice-Chancellor,  but,  entertaining  doubts  as  to  the  correctness  of  that  opinion, 
T  directed  th^  case  td  be  again  argued.  The  result  of  that  argument,  and 
the  subsequent  Consideration  of  the  case,  have  led  me  to  change  the  opinion  I 
had  previously  formed.  The  testator,  John  Beckett,  by  his  will,  dated  the 
SIst  of  September,  183^  gave  certain  leasehold  houses  and  stock  in  the  funds 
to  trustees  ^*upon  trust,  from  time  to  time,  during  the  natural  life  of  his 
dtturi^ter,  S6phia*Bitthford;  or  until  she  should  be  duly  declared  bankrupt,  or  take 
thtf  benefit  or  any  Act  for  the  relief  of  insolvent  debtors,  to  pay  the  cuear  rents, 
interests,  dividends,  and  proceeds  of  such  leasehold  hereditaments,  stock,  funds. 
Mod  securities,  ahtp  such  person  or  persons,  and  for  such  intents  aiid  purposes, 
attd  in  such  mahtier  as  Sophia  Bamford,  by  any  writing  or  writings  under  her 
hands,  and  as  the  same  stiaJl  become  due,  but  not  by  the  way  of  assignment, 
charge,  or  other  li^titicipation  thereof,  should,  notwithstanding  her  then  present 
o^any  future  covehilkre,' direct  or  appoinr,  and  in  default  of  any  such  direction 
<ir  appointment,  W  sd'  &r  as  the  same,  if  incomplete,  should  not  extend,  unto 
h^r  own  proper  hands  for  her  sole  and  separate  use,  independent  of  her  husband 
and  independeiit  of  tlie  delyts,  control,  and  interference  or  her  then  present  or  amr 
^ture  husband;  and  the  tmitor  dirtfcted  that  the  receipts  in  writing  of  Ills 
daUght^,  Sbjjfiia  Banxford*  shoulclj  notwithstanding  any  sudi  Coverture, 'be 
be^od^hd  suffiyytit  disibhi^^es  to  the  ttiistees  of  the  last^mentioned  reiits, 
iiiteiTStg^  dividends/ itiid  proc^cds^of  gomuclt  thereof  ils  ehbuld-in  sdch  receipts 
Respect!  relv  "be  eitptesstfd  to  hkvt  been  recfeiifed.^  I  think  the  intebtibn  of  the 
testator  wai,  that  the'iftcotne  tjf  the  property'  shoufd  be  kept  entire  for  the  use 
of  hi>  daughter ;  'and  It  should  not  be  chlEurgM  or  disposed  bf  except  as  the 
successive  payi^^rtts  ^Ouldbet^driiedu^, — that  it  should  not  In  any  Way  be 
Anticipate  Yt  cdLild'Tiot' reasonably  be  supposed  that  he  would  be  so  careful 
as  be  evidently  had  been  to  .exclude  one  mode  of  anticipation,  and  at  'the 
•Aniiedmetoi^  to^'l^i^e'th^'lift)|j^y  subject  to  aH^tito,  even  to  its  full 
eKtent,  in-  etiocher  form.-  -The  question,  therefore,  is  whether  the  terms  used  by 
the.testatbr  are  SuiSd(hat;to  enk^  the  Court  to  give  efiect  to  this  intention. 
!£lie  tnisl  is  to  pay  the  KBtii  to  such  persons  as  Sophia  Bamford,  by  any 
writing  under  her  hand,  when  and  as  the  same  shall  become  doe,  should  direct 
and  appoint,  but  not  by  way  of  assignment,  charge,  or  other  anticipation  thereof; 
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and  in  default  of  any  saoh  direerion  or  appointment,  or  as  fior  as  fhe  ime^  if 
incomplete,  shall  not  extend,  unto  her  woper  hands  for  her  aole  and  sepande 
use.  This  right  to  appoint  was  not  to  be  exercised  until  the  rents  and  other 
income  became  due,  and  then  only  to  the  extent  of  what  was  due.  In  dcfinilt 
of  any  such  appointment,  the  rents,  &&,  and  those  only,  or  so  much  of  them  as 
shall  not  have  been  appropriated  by  the  appointment,  are  to  be  paid  into  kr 
own  hands.  All  this  is  very  deariy  and  precisely  expressed.  The  negative 
words  in  this  clause,  via.,  *<  but  not  by  wajr  of  assigiuneat,  diaKge^  or  odicr 
anticipation,^  remain  to  be  consideredL  The  question  dependaupon  the eftet 
of  th€»e  wmtls.  The  daughter,  Sophia  Bamford,  was  not  allowvd,  by  meaBB 
of  any  asrignment,  charge,  or  otner  anticipation,  to  direct  the  pnyment  sr 
application  of  the  rents,  &c.,  by  the  trustees ;  -but  any  assignment,  chane^  ^ 
odier  anticipation,  if  efiectual,  would  operate  as  a  dirrotion,  and  tfiaJi 
evidently  so  considered  by  the  testator  or  otner  persons  who  framed  this  dansa 
The  effect,  therefore,  of  the  prcdiibition  is  to  restrain  Sophia  Bamfiird  fin 
assigning,  charging,  or  in  any  manner  anticipating  the  income,  or  exerdmag 
any  dominion  or  control  over  her  life  estate,  unless  in  the  form  and  under  the 
TCStrictions  contained  in  the  power  of  appomtment;  she  is  precluded  fkom 
assigning,  charing,  or  in  any  manner  anticipating  tlie  rents  or  other  income; 
but  she  IS  permittdl  when  and  as  they  become  due,  and  not  before,  to  diroct  Ik 
application  of  them,  and  in  default  of  any  such  direction,  they  are  to  be  paid 
into  her  own  hands.  I  think  this  is  the  true  construction  of  this  danse^  ai|d 
it  corresponds  with  what  I  connder  to  have  been  the  manifest  intention  oiF  die 
testator,  viz.,  that  the  continuance  of  the  income  during  his  daug^tet's  life 
tdiould  be  secured  for  her  benefit  This  case  does  not  in  any  degree  depend  npep 
the  terms  of  the  receipt  clause ;  the  observations  of  the  leanied  judge  i^ 
that  point  appear  to  have  arisen  from  what  occurred  incidentally  in  tteeoatte 
of  the  discussion.  I  certainly  do  not  understand  that  this  dedsion  is  reited^ 
any  such  ground.  He  considered  that  this  qjuestion  came  widdn  the  piiBejjfc 
upon  whicn  be  had  dedded  Barrymore  v.  jEUiMj  viz.,  that  where  a  linsld 
power  ci  appointment  is  created,  «id  in  default  of  execution  of  such  powVi 
.the  estate  is  given  generdly  to  the  same  person,  it  is  competent  in  the  dsnie 
to  dispose  oAhe  estate  without  regard  to  the  power,  the  execution  of  which  k 
is  at  liberty  to  waive  and  abandon.  The  question,  however,  is  not  as  to  Ae 
prindple  thus  stated,  but  as  to  the  application  of  it  to  the  present  case*  I  thU^ 
It  has  no  such  application.  The  restriction  aeainst  anticipation  extends  to  tk 
whole  gift.  That  is  the  true  construction  of  Uie  bequest,  and  it  corresponds 
with  what  was  the  manifest  intention  of  the  testator.  I  may  further  observe^  tkt 
the  receipt  clause  in  this  case  is,  in  all  its  material  parts,  the  same  aa  in  tk 
settlement  stated  in  the  case  of  Barton  v.  Briscoe  (Jac  608).  That  was  a  csle 
▼ery  much  considered  by  the  Court  and  the  Bar;  but  it  would  bave  be^ 
idiolly  unnecessary  to  discuss  the  important  question  there  dedded,  if  it  kd 
been  supposed  that  the  clause  would  have  admitted  of  the  interpretation  gtm 
to  it  in  the  present  instance  by  the  Vice-ChanceUor.  For  thoe  reasons  tias 
iqipeal  must  be  allowed. 

Beihell^^The  effect  of  your  Lordship's  allowing  this  appeal  is,  that  Ae 
demurrer  to  the  bill  is  allowed  ? 

The  LORD  CHANCELLOR.— Yes ;  but  there  will  be  no  costs  of  tk 
appeal,  (a) 

ra)T]ie  eMe  of  Baggoii  ▼.  Matg  (ante,  toI.L)  dend  on  the  leeond  aigammt,  Iim,  howtvcr,  plMlA 
ted,  in  effeet,  dedded  tUt  qvettioo  in  the  Mune  wet.  the  point,  hoth  on  prinelple  ud  mthoritj,  hsfflid 
XM  tlnboaile  manner  in  wUehthii  caw  wnt  otMi-     doubt. 
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Friday,  Nawmber  6,  1846. 

Grace  v.  Wxbb.  (o) 

SHihmen§-^Chtu9iu  mtrahU  tf  nuayUge  mid  f^om  grmmda  qffukHe  poRcy, 
t  mm  imdemiwrt,  9999  m  mmmUy  ^f  40/.  «  fecr  fo  A,  «  flNflt  wvmmk^fir  t^,  wUk  mpraiHfo 
fimtmBetJktmmTiti  with  mpjNFam,ikmikgii»B  mid  mmUi^^40i,9kmM,/iwmik9 
mok  I— ri  i9§;  b9  rfdmeml  d&mm  to20Lm  pemr  tn^  4o  k^pmd  k&r  dmrim^  A«r  4ii%f— 
to  bt  within  the  ruim  relating  to  rtetramt  vipon  muarrimge,  mid  tkn^fof  void  igMW  grmmdi  ^ 
Ue  policy, 

¥  m  indeotiuep  bearing  dote  the  1st  of  May,  ISOSt^  and  naade  betweaqr 
John  Webb  of  the  one  part,  and  Elizabeth  ElbQioiigii»  then  Eliaabeih 
le,  ipinater,  of  the  other  part,  reciting  certain  prv^poaals  and  eonsiderationa 
in  reSemd  to,  the  said  John  Webb  did,  in  pursuance  of  the  said  redtad 
Dsal  and  consideralicm,  for  himself,  his  bdrs,  executors,  and  administrators* 
mnt  with  the  said  Elizabeth  Elborougb,  then  Eliiabeth  Cwtle,  that  he, 
ud  John  Webb,  his  exeoutom  and  administrators,  would  pay^  or  cause  to 
lid,  unto  the  said  Elizabeth  Elbotough  for  her  Uk,  subject  to  the  proviso 
inafter  contained,  an  annuity  or  dear  yearly  sum- of  40L  payable  quarterly^ 
eieiu  mentioned.  And  in  the  said  indentUK  there  was  contained  a  proviso^ 
in  case  the  said  Elisabeth  Elborougb  should  at  any  time  thereafter  happen 
ury  with  any  person  or  persons  wtomsoever,  then,  from  and  immediately 
her  marriage,  the  said  annuity  or  yearly  sum  of  40^  should  be  reduced 
p  annuity  or  yearly  sum  of  90L  only,  which  was  to  be  payable  to  her  from 
ane  of  Iier  marriage  for  the  remainder  of  her  life. 

iiabeth  Castle  remained  a  feme  eole  until  the  month  of  October^  1805^ 
she  intermarried  with  Richard  Elborougb,  her  present  husband, 
le  said  John  Webb,  by  his  will,  bearing  date  the  Slst  day  of  July,  182^ 
id  and  confirmed  the  said  indenture  of  the  said  1st  day  of  May,  180S,  in 
flords  following :— ^  I  do  hereby  ratify  and  confirm  a  certain  indenture 
and  executed  oy  me,  bearing  date  on  or  about  the  1st  day  of  M^»  1802^ 
en  myself,  of  the  one  part,  and  Elizabeth  Elborougb,  then  iSlizabeth 
s,  of  the  parish  of  St  Giles,  Reading,  in  the  county  of  Berks,  spinster, 
B  oth«*  part." 

le  testator,  John  Webb,  died  in  March,  18S8,  and  his  will  was  duly  pioyed 
s  proper  Ecdeaiastical  Court  by  the  executors  therdn  named.  And  it 
md  tnat  the  testator  duly  paid  the  annuity  during  his  life,  and  William 
r  Webb,  the  plaintiff^  in  the  original  cause  of  Webb  and  Grace,  paid  the 
d  sum  of  20^  in  respect  of  the  said  annuity  up  to  Christmas,  18S8. 
e  Master,  by  his  report  made  in  the  cause,  Deainng  date  the  20th  of  July, 
certified  tKat  he  had  allowed  the  annuity,  and  Uiat  the  sum  of  902.  was 
3  the  said  Elizabeth  Elborougb  for  arrears  of  the  said  annuity  of  90L  up 
idsummer-day,  1838,  and  that  the  said  testator,  John  Webb,  had,  by  his 
irill,  charsecf  his  real  estate  with  the  payment  of  the  said  annuity,  and 
cssed  of  the  said  real  estate.  The  Maimer,  by  his  report,  dated  the  1 7th  ci 
b,  184fi,  and  made  under  an  order  of  the  28rd  of  May,  1846,  found,  amons^ 
things,  tiMt  the  state  of  facts  carried  in  on  bdialf  of  the  said  Richard 
ough  and  Elizabeth  his  wife,  submitted  that  the  proviso  contained  in  the 
identure  of  the  1st  of  May,  1802,  for  the  lessee  of  the  said  annuity  of  40L 
(•)^BifOfftt4ky  !G.  GoiASMiTH,  Sif|.f  BsBfiilti^at-lsw. 
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or  a  reduction  thereof  to  an  annuity  of  20/.  in  the  event  of  her  marriage,  was 

contrary  to  public  policy  and  wholly  void,  and  stated  that  until  after^e  date 

of  a  decree  of  the  S4th  jlay  of  March,  1841,  the  said  Richard  Elbonmgh  and 

Elizabeth  his  wife,  with  tne  invalidity  of  such  proviso,  and  totally  ignonnt 

that  they  or  either  of  them  had,  notwithstanding  their  marriage,  any  ridbt  to 

or  claim  against  the  said  estate  for  any  thing  beyond  an  annuity  of  i(QJL  per 

annum  and  the  arrears,  and  that  they  had  acted  without  professional  advioe  ir 

information,  and  were  under  the  erroneous  impression  that  theisaid  J)i|ki(l^.ii|ijf 

jt  yalid  proviso^  and  that  therefore  no  claim  was  made  to  the  saidiinaitttjcf- 

^40L  or  to  the  arrears,  thereof,  and  ihev  submitted  that  Elixabetb.Bllipfjittgb  ij||i 

.  entitkd  under  the  said  indenture  and  will  of  the  testator  to  an  aBBoi^el'  40L 

^.ayearaid  the  arrears  thereof.  '  '  •'.    ;V"V''»r'ita-' 

The  said  Master,  by  -his  last-mentioned  report,  founij  that  llieic^^K,  JiOM 
WAb,  pkfd  tkt  said  aqriuity  of  40Z.  Mp  to  IM  thp^  of  th<»  liiiirilw^f  llfrfhiniji 
RicfaaRl  Elbbrough  wiib  Eliaabeth  Ms  wife,  ami  f^ihe  m^gfitifi^&W 
1st  bf  Mieirch,  18^  the  dAte  of  th^'deAth  of  the  testator,  he  pud  ^OL^jemwd  ' 
■o  more,  in  respect  of  the  said  annuity ;  and  that  frcmi  thA  1st  i6^,)9pta^V'ffliK 
to  Chrisfmab,  1838,' William  B.  Webb  paid  inrespect  thetMr^Mb aMiir^itti 
no  more.  By  the  said  slate  of  facte  carried  in  under'tbe  said  ^otd^.^f^EjI^.'JM  ' 
tif  May,  1845,  it  was  allmd  that  there  was  due  in  respect  of  ffce^aaiiisHindlor 
from  dctober,  180S,  the  date  of  the  said  marriage,  to  the  lit  dtlXwtdr^'mk 
date  of  the  testator^s  death,  a^  period  of  twenty-two  yearn  andAhaUr^wOltj 
and  from  the  1st  of  March;  1885,  to  Christmlw,  1888,  up  ttf'i4f)ehr'  tiSM  th^ 
taad  William  B.  Webb  paid  the  annual  sum  of  80/.  in  respect  ttiniMi;  bqlq^a 
.period  of  four  years  and  three  quarters  of  a  year,  95/.^  <nd  tfawi'  thewr^iii 
dne  in  respect  of  the  said  annuity,  from  Christmas,  1888,  to  Midsuaijafef^ll^ 
'being  a  period  of  twelve  years  and  a  half, '600/.;  and  it  was  therebpaubininsd 
that  the  said  annuity  of  40/.  and  arrears  tliereof,  tip  to  Midsanim]er,('ljB|S» 
amounting  to  1,045/.,  wa8'a'charfl;e  upon  the  real  estate  of  the  said  leataiMi; 
and  they  submitted,  therefore,  thiEit  th^  W^  entitled  to  an  annuity  of  40lti 
year  utiaer  the  said  indenture  of  the  1st  of  May,  1808^  and  that  theie  waa  dueto 
'them  in  respect  of  the  arrears  thereof  up  to  Midsummer,  1845,  the  tum  d 
1,045/.,  ana  that  the  same  ought  to  be  paid  out  of  the  fund  in  oourt  to  the 
credit  of  the  causes,  or  other  the  real  ana  personal  estate  of  the  said  testalar, 
and  to  have  such  a  sum  of  money  set  apart  out  of  the  said  fund,  or  out  of  the 
estate  of  the  said  testator,  as  would  be  sufficient  to  answer  the  growing  pqr- 
ments  of  the  said  annuity  of  40/.,  and  to  have  the  same  investecTand  secured 
accordingly. 

The  said  Master,  b^  his  report  of  the  day  of  '  1846, 

certified  that  in  consideration  of  the  said  state  of  facts  and  eharge^  and  of  the 
evidence  which  had  been  produced  and  read  before  him  in  support  theitef,' lie 
was  of  opinion  that  the  proviso  contained  in  the  said  indenture  of  the  Ist  dsy 
of  May 9 1808,  for  the  reduction  of  the  said  annuity  of  40/.  to  an  annuity  iii 
90/.  in  the  event  of  her  marrying,  was  not  contrary  to  public  poIicy^iemd'tMi^- 
fore  not  void,  and  that  he  had  therefore  disallowed  the«aid  ehavttes.  <  v 

To  the  Master's  draft  report,  the  «aid  Richard  Elborough  and  EliBabetbliii 
wife  carried  in  four  objections,  which,  being  argued  -before  him,  ha>  disallowed 
the  same,  and  issued  his  report  accordingly.  To  this  report  the  said  RidiiDd 
Elborbugh  and  wife  petitioned  the  Court  for  the  Master  ta- review  liia- report 

BetkeU  and  Winstaftlmfy  for  the  petition,  dted  Morky  r.  RmmoUm^ 
(8  Hare),  (o)  .    ;  I       .  :    ' 

(•)  The  priadples  upon  which  the  Conrti  hK99    mm  marriiM,  m%7  be  Mm  In  that  of  JIMy  ▼• 
BSwdfldto  eiei of  a  geagy^  •4lfmltwlTeilnlBt    JiiwgMw(tlfaw,t7i;8^a7Jmr.aM).  Thvta 
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Mtmiague,  for  the  plaintifTs. 

Stuart  and  G.  L.  ttusseU^  for  ^vcral  defendants. 

The  VicE-CuANC£LLOfiy  in  giving  his  judgment,  said,  that  the  ground  of 

riagc ;  that,  althouf  b  in  the  former  eaie  the  Umlta- 
tloa  is  goodjjtt,  ia  the  latter,  it  is  invalid. 

Wigram,  Y.  C.,  in  his  judgment,  referring  to  the 
eases  and  deetoions  upon  the  nl^cet,  and  obserriag 
that,  in  the  English  law,  a  distinction  had  been  taken 
between  a  restraint  which  operated  as  a  eondition 
preeedent,  and  where  it  ezpressed  to  take  efiBctas  • 
eondition  sviM^acaf ;  and  another  distinetion  also, 
whether  it  is  a  narticular  restraint  (a  partial  and  rea- 
sonable restraint),  or  whetbkr  It  Is  a  goncral  te* 
Btralat,— aaid,  that  the  dwiskm  ted  geMrally  beta 
made  to  depend  .  npon  the  question  whether  there 
was  a  gift  orer  or  not.  Ifbat  thefe  appeared  ta'ba 
soiee  mriaU  eleariy  aettied*  aooordfaqr  to  the  law  as 
administered  in  oiirc9nrts,--pne  <4  them  being  this, 
nhmely,  diat  if  the  rettrAlai  be  a  general  restraiiift, 
add  the  eonditiaa  sabseipieat,  'the  condition  is  alto- 


teiliiftar,%y  Us  wUI,  dated  the  4th  of  Norember,  1 834, 
bavfaw  made  several  bequests,  as  therein  mentioned, 
gave  tke'  residue  of  his  personal  estate  in  tmst,  ont  of 
ni  proeceds  thereof,  to  the  maintenance  and 
of  hia  4«i8htcr  Margaret,  nntii  she  shonUi 

_  twcnjty-one,  or  be  married  under  that  age, 
vMft  tbe'eoAsent  ^of  his  trustees ;  and  immediately 
■tor/  bar  aitilning  the  age  of  twenty-one,  or  ba 
laai^ie^  under  that  age,  with  consent  as  aforesaid, 
tktB,  vpon  trust,  to  pay  the  InterHtt  and  dividends 
of  tke  asM  resMw  unto  Us  daagbtar  Margaret,  far 
her  separate  use ;  and  after  her  decease  he  gave  the 
resjdue  of  the  said  trust  moneys  to  her  children ; 
aadfiA  ctsartdsf  said  daughi^-sbonld  die  without 
te«|BC«aycbiM  or.ehiltenphe  j^irecUd  his  said 
tfiitteea  to  stand'pbssessed  of  the  said  trust  inoneys 

I  tait;  for  tte  bhMflt  of  eertsitt  Ugdttaa  t ' 


By  a  codicil,  dated  the  I5th  o(  February,  1836,  the 
ttatafui  revoked  the  fast  •mentkmed  tdtlmate  bequest 
of  his  residue  ia  ease  of  tha  decease  of  his  daugh* 
tor  Margaret  without  issue,  and  gave  one  moiety 
thereof  to  his  daughter  Emma,  and  the  other  moiety 
to  hia  nephews  and  niece,  WiMam  Reanoldaoa,  John 
j)ojtioa^  and  Maiy  Harvey. 

In  a  aeoond  eodkil,  dated  the  30th  of  October,  1 836, 
oyanvrhieh  the  question  In  the  cause  arose,  there 
«oo  the  following  passage :— '<  In  consequence  of 
the  eontinual  nervous  debility  under  which  my 
daaglliter  Margaret  is  labouring  (originally  oeca- 
ifamed  by  a  fright  at  the  age  of  five  years),  and  con- 
sideriag  that  it  totally  unfits  her  for  the  eontrol  of 


bcrself,  I  deem  It  advisable  for  her  better  protection, 
and  of  the  several  legacies  and  bequests  to  her  by 
my  said  will,  to  direct  that  my  true 
tors  shall  apply  all  moneys  bequeatli 
dangbter  for  her  use  and  benefit  in  i 
thsy  shaU  think  fit,  and  the  most  for 


my  said  will,  to  direct  that  my  trueteeS  and  execu- 
queathed  to  my  said 
'  I  such  Bsanner  as 
r  her  comfort  and 
wtfiTaie ;  and  my  wffl  and  mind  Is,  that,  for  the  rea- 
OOB  afsrasaldf^my  said  daughter  Margaret  shall  not, 
at  anv  time,  contract  matrimony ;  and  in  case  of  the 
aamage  or  death  of  my  said  daughter  Margaret, 
then  I  direct  that  the  trustees  and  executors  for  the 
tiaw  being  shall  stand  possessed  of  aU  the  resi- 
daary  stocks,  funds,  and  securities  which  I  have 
hnqniafhtd,  to  her,  as  mentioned  in  my  said  will,  and 
Mr.  apd  tnnafer  oae  half-part  thereof  unto  my 
oaaghter  Emma,  and  the  other  half-part  thereof 
vato  and  equally  between  my  nephews  IViUiam 
Rennoldson  and  John  Dalton,  and  my  niece  Mary 
Hamy.'' 

llie  tesUtor  died  In  1837,  and  on  the  9th  of  Ja- 
aaary,  l84ia,bbdaaghterMarg«retlntermarriedwith 
R.  liaskon,  one  of  the  executors.  Issue  of  the  mar- 
riage was  bom  subsequent  to  the  filing  of  the  ori- 
Mal  bill,  which  was  filed  to  obtain  the  direction  of 
tao  Court  resofcting  the  rights  of  the  parties,  in 
ooBBcquence  of  the  marriage  of  Margaret;  the  said 
WIMua  Rennoldson,  as  oae  of  the  didbadants,  sub- 
■IttiBg  that  upon  the  maniags  of  Margaret,  the 
tostator's  residuary  estate  beoune  payable  to  the 
otfcsi  pertons  named  In  the  sceond  codidl. 

It^ias  admitted,  In  the  argoment  of  oonnsel  for 
Xovgaret  and  her  husband.  Uat  a  testator  might, 
ia  ooBse  cases,  create  a  valid  flmitatlon  of  property 
aaUPpaiilsgt,  and  that  he  might  alter  his  bounty 
i  tf$U  event ;  but  in  all  cases  it  was  always  a 
"  1 6f  foteatfon  whether  be  really  means,  on 
vent,  the  braefitof  the  obrject  In  wboss 
I  legiicy  is  linUted  over,  or  whether  it  be 
to  ooosptA  the  ceHbaey  of  the  Iq^atee,  or,  in  other 
"    the  ohiaotloaabts  yaipooo  of  fssnrainiag  mar* 


gether  void, and  thepartj  ipitaUis  thf  nft  discharged 
of  the  condition.  Biit  if  the  benefit  IS  given  untU 
marriage,  and  too  loogcf ,  there  is  nothing  to  carry 
the  gift  beyond  the  amiriags ;  consequently,  where 
gift  is  until  marriage,  and  when  the  party  marries 
then  over,  it  is  a  vdid  Mmitatlon.  •'His  Honour  theo# 
In  reference  to  the  point  upon  which  he  reserved  his 
judgment,  said  that  the  question  vras  whether  the  se- 
cond codicil  confirmed  the  gifts  made  by  the  will,  aad 
then  sought  to  determine  them  on  the  event  of  mar- 
riage, or  whether  it  vras  not  a  complete  substitntion 
of  new  bequests,  amountiog  fn  sobstanee  to  a  limita- 
tion during  eelibaey ;  aad-bis  edoclnsion  was,  that 
the  codicil  did,  in  point  of  fact,  recognise  and  confirm 
the  prior  bequests  by  the  will,  "niat  the  testator 
had  so  expressed  himself  as  to  import  an  intention 
to  create  a  general  restraint  upon  the  marriase  of  his 
daughter,  and  the  limitation  over,  with  that  obfeei, 
was  therefore  primi facie  void.  That  upon  the  lace 
oC  the  Instmments  (one  made  in  1834  and  the  other 
in  1836,  wherein  the  testator  docs  cot  speak  of  any 
new  fact  having  occurred,  but  of  eontinnous  debility 
produced  by  an  antecedent  cause; ,  there  was  a  recog- 
nition by  the  testator  of  a  eanadty  on  the  part  of 
his  daughter  to  contract  marriage,  and  therefcie  It 
must  be  held  to  be  a  oonditiooal  gift  In  geaetal  re- 
straint of  aarriage,  by  which  the  tesUtor  sought  to 
cut  dowa  an  interest  which  he  had  given  by  the  wlU, 
and  therefore  a  void  eondition. 

In  the  case  of  Scott  v.  T^ler  (2  Dick),  to  which 
frequent  reference  was  made  in  the  above  case  of 
Morley  v.  iZeaitotclfon,  the  testator  directed  that  if 
his  daughter  M.  C.  married  vrith  consent  of  her 
mother  before  twenty- one,  a  moiety  of  a  sum  of 
South-Sea  Annuities  should  be  settled  to  Her  sepa- 
rate use  and  for  her  issue,  according  to  the  direction 
of  her  mother  ;  the  other  moiety  to  be  disposed  of 
asthedaughterM.C.  should  think  fit.  If  she  died 
unmnrried  before  her  nge  of  twenty-five,  the  whola 
to  go  over  to  the  mother,  who  was  the  general  resl- 
duary  legatee  t»  the  testator. 

The  daaghter,  when  she  waa  only  elghtsai  yeoro 
of  agCp  married  the  plaintiff  against  her  mother'a 
adrice,  which  marriage  was  considered  by  her  mo- 
ther, l^om  various  eircumstaaees,  an  Impnrrldeat 
Bsateh.  It  was  held  by  Lord  Thurlow,  that  tha 
restraint  not  being  general  but  partial,  there  was  no 
inegaUty  in  the  prohibition,  and  that  the  daagbtsr 
hariag  Bssvried  at  eighteen  improvidently.  aad 
agalast  the  anxious  prohibition  of  the  mother,  never 
came  under  the  desofption  to  which  the  gift  of  the 
annaitics  vras  attashed.  It  was  therefore  void,  aad 
fonaed  part  of  the  residue,  aad  payable  to  tha 
"  I  mother,  she  having,  after  IIm  tea- 


nsslgnees  of  the 
talof'o  dsathf ' 


bsakrapt. 
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the  public  policy  which  rendered  any  provision  for  restZBining  uiinriiAge  had, 
was,  that  it  was  considered  the  most  beneficial  thing  Ibr  a  state  to  be  aUe  to 
see  an  increase  of  population,  and  the  multitude  oi  its  subjects.  An j  no- 
visions,  therefore,  which  tended  to  frustrate  that  object  were  objectioiMShk 
The  law  considers  tliat  the  husband  has  a  species  of  interest  in  the  Tidahy  tf 
his  wife  for  the  maintenance  and  general  benefit  of  their  chfldren.  In  the  case 
bdbre  him,  there  seemed  to  be  no  other  real  motive  in  the  disputed  eknse  ttan 
that  the  provisions  therein  contained  might  operate  as  an  inducement  fiarik 
lad^  not  to  marry,  and  fearing  she  mi^ht  do  so  notwithstanding  his  wishes-to 
the  contrary,  he  had  that  object  alone  in  view.  It  was  his  Honour^s  <^iimaii» 
tfaereftire,  that  the  proviso  for  reducing  the  annuity  in  case  of  her  BMiryingwas 
i^nst  the  general  rules  of  public  poBcy,  and  themore  bad. 

Declart  that  tkeprom$o,  rtdiema  the  mnmity  of  AOL  to  202.  it  tm^.oil 
that  the  petitioners  are  entitled  to  the  ammtv  cf40l  and  the  arrm^ 
from  themarriaaeof  the  femaUpeiitiemerinSOM.  and  to  prove  for  tie 
same  acecrdingfy.  Refer  it  back  to  the  Maeter  to  review  his  r^fcft, 
and  take  the  aeconmi  of  snck  arrears*  The  costs  of  tiepetidam  to  h 
added  to  the  amount  ofthefimd. 


THE  LORD  CHANCELLOR'S  COURT. 
May  7  andJuneSl,  1846. 

YoUXaHUSBAltP  V.  GiSBOKVB*  (o) 

Cmiirmeihm ^f  m  Ufmmt with ptnki§m  sfrtsil  uHuMHm    flmsi    jMSiiwqr* 
W^mr§  m  mmuUp  wu»  pnm  to  inuitm,  to  k§pmd  mi9  iM§  kmuU  qfmaAUiumkpenemf  tfiv  U 
Utmmt  due,  umiU  k§  skomtd  mtiemfi  to  charge,  aniidf0i€,  oremeumber  U^  w  OU  mr  otkerpsrmn 
9kmdd  eiaim  ike  e^met  emd  ^flm^iorde^  tyw*  tnui,  U  be  i^pUed  bp  Uke  trmtme/ar  ike  mtppmif 
eloibimg,  end  eMdmiemmiee  ^f  ike  iepeiee,  H  woe  ketd  i9  be  a  ben^^eM  HUermi  i»  ike  itj^m, 
wUeA,  tfwn  kie  huoieemerf  ptmed  ie  hie  mteifmeee. 
Properip  mmp  be  so  Kmiied  me  io  befeffiUed,  or  piven  ooer,  te  ike  eomi  ^f  ike  meohmep  of  ike 
tUmee,  but  it  cmmoi  be  Uwdied  eoeeio  pho  Am  a  emUUuUng  hUereet  efior  imtohenep,  wAM  «tf 
noi  paee  io  kie  eeeipmeee. 
Tke  ceeee  qf  Twopamj  «.  Peyton  mid  Godden  «.  Crowhmt  qmeeiimted, 

npHIS  was  an  appeal  from  the  decision  of  Vioe-Chancellor  Knight  Bmoe, 
X  who  held  that  the  plaintifi^,  the  assignee  under  the  Inscdvent  Debton 
Act,  John  William  Astley,  was  entitled  to  an  annuity  of  40(K.  a  year 
bequeathed  to  the  insolvent  under  the  following  circumstances:— 

Francis  Duckenfidd,  by  his  will,  dated  the  17th  of  June,  18SS,  gave  eerfain 
real  estates  to  trustees,  upon  trust,  to  levy  and  raise  yearly,  during  the  lift  at 
his  brother,  John  William  Astley,  one  annuity  or  yeariy  sum  of  40(NL,  and 
in  case  of  his  death  in  the  interval  between  any  of  the  days  therein  mcntiondf 
tat  payment  thereof,  then  a  proportional  pert  thereof  tip  to  the  time  of  deaths 
And  the  testator  directed  tnat  the  annuity  and  proporticmal  part  niaremii 
should  be  held  by  his  said  trustees,  upon  trust,  fbr  the  personal  siipiMfft« 
clothing,  and  maintenance  of  his  said  brother,  so  as  not  to  be  subject  or  uaUe 
to  the  Claims  of  any  person  or  persons  to  whom  he  shcnild  attempt  to  eimrgs, 
anticipate,  or  otherwise  encumber  the  same;  or  to  his  creditors  under  a  cxxn- 

(#}  llc|wm<  hftUB.  Wa&voBB,  Iiq., 
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in  of -bankmptcjy  or  any  Act  for  the  relief  of  inBolyeiit  ddbtors ;  or  to  his 
ontrol,  contracts,  debts,  or  other  engagwiypts.  And  the  testator  decUund 
be  said  nmiity  should  be  paid  to  his  and  farothor  himself,  from  time  to 
when  and  after  the  same  should  becone  due,  until  he  should  attempt  to 
?,  anticipate,  or  otherwise  encumber  the  same,  or  unUl  any  other  person 
sons  miffht  daim  the  same ;  and  from  and  after  sudi  attempt  or  daim, 
me  shoiud  be  applied  by  his  said  tmstcea^  or  some  person  under  their 
ion,  for  or  towards  the  personal  support,  dothing,  and  maintenance  of  his 
•rother,  and  for  no  other  purpose  whatsoever.  The  testator  died  in  1880, 
be  trustees  paid  the  annuity  to  J.  W.  Astley  to  December,  1841.  In 
184S,  Astley  took  the  benefit  of  the  Insolvent  Debtors  Act,  and  the 
iff  was  appointed  his  assignee.  The  present  bill  was  filed  for  the  purpoae 
aining  the  annuity.  The  Vice- Chancellor  construed  this  bequest  to  be 
t  for  the  benefit  of  the  insdvent,  and  held  that,  as  such,  it  passed 
;  assignee  under  hu  insolvency,  (a)  Ffom  that  decree  the  insolvent 
ed. 

Ueii  supported  the  Vice-ChanceUor^s  decree^  and  contended  that  no 
nal  interest  could  he  limited  to  an  adult  person,  not  under  the  disidnlity 
erture,  so  as  to  be  inalienable. 

kefield  and  Bealea^  for  the  appeal,  contended  that  this  constituted  an 
ion  to  the  general  rule,  which  was  not  denied.  The  estate,  on  A^y^s 
ency,  was  forfeited  to  the  trustees  of  the  willj  who  were  to  make  anodicr 
ion  for  him.  He  dted  and  referred  to  DammeH  v.  Bedford  (6  Term 
ts,  684) ;  (b)  Shee  v.  Hale  (IS  Ves.  404);  (c)  Godden  v.  Crowhuni 
m.  642) ;  {d)  Tuwpmy  v  Peyton  (10  Sim.  487).  (e) 


nrnglmhand  ▼.  QiMkorme  (1  CdU.  C.  C  400). 
lut,  1 844.  The  foUowing  is  the  Vice-  Caian- 
adgment :— **  I  wish  to  be  understood  u 
ig  any  opinion,  idMlwr  the  tw»  «Met  dttd 
Beales  are  or  are  not  materially  disting^sh- 
&  the  present.  If  they  are  not  so,  then  I 
pectfottsr  dissent  Spob  thea.  In  the  present 
inst  say  that  I  hare  no  doubt.  There  is  no 
'  forfeiture,  no  clause  of  cesser,  no  limita- 
'•  It  is  merely  a  wordy  trust  for  the  bene- 
I  Insolvent,  attcasptad  to  be  guarded  from 
D,  but  vainly  and  IneffBctaally.  Consider- 
■ngnace  of  the  nill  and  state  of  the  aatho- 
fchlnk  it  reaaonabb  that  the  eosU  thonld  be 
of  the  fund." 

mmett  v.  Bedford  (6  Term  Rep.  684).  7tk 
96.  King's  Bench.— A.  by  will  gave  an 
to  B.,  directing  that  B.*8  receipt  only  should 
barge  for  it ;  &at  B.  should  not  alienate  it, 
if  he  did.  It  should  cease  and  determine. 
mt  a  bankrupt,  and  the  eommiaaiooers 
the  annuity  with  his  other  effects  to  the 
\ ;  the  Court  held  that  the  annuity  ceased. 
(T  ▼.  JBTaZtf  (18  Yea.  404).  6th  March,  1807. 
.  Grant,  M.  IL^-Teatator  bequeathed  an 
»Usaan,wlth  a  eooditlon  to  isU  into  the 

nthe  ton  aigalBig  an  instmmeat  agree* 
.  Mign,  charge,  or  dispose  of,  or  empower 
m  to  raeeive,  &c.,  in  the  most  oomprthen- 
a.  TheMasterof  the  Rolls  held  tlmt  the 
was  broken  by  the  son  taking  the  beneit 

mUos  ▼.  Crmokmnt  (10  Sim.  642).  SStb 
1843.  SirLanflelotShadweli,V.G.£.— 
alor  beoocaihed  his  residuary  estate  to 
•ad  BM  mabisig  a  provisioa  out  of  it 
meftt  of  his  son,  for  his  life,  and  after  the 


son's  death  fiir  his  wilb  sad  ehUdrem  directed  that, 
if  his  son  ahovJd  assign  or  charge  the  interait  to 
which  he  was  entitled  for  life,  or  attempt  or  agree  to 
do  or  eoBsasll  any  aet  whocby  the  easse,  or  any 
part  thereof,  might,  if  the  absolute  property  thaeaQf 
were  vested  la  him,  be  forfeited  to  or  beeome  vaated 
in  any  person  or  persons,  then  the  tivstees  should 
pay  and  apply  the  said  interest  lor  the  malnteaaMB 
and  support  of  his  son,  and  any  wife  and  child  or 
children  he  might  have,  and  for  the  edncatton  of 
such  Issue,  as  tte  truateeo  ahould,  in  thsir  dlsen» 
tkm,  think  St  Sosse  years  after  the  tcatator'a 
death^theaonheeame  baahruiit  The  Vka-Cta»- 
eellorheld  that  the  tnat  fbr  the  braeSt  of  the  aoo, 
bU  wUb  and  chUdren,  waa  vaUd,  and  thai  the  aarir. 
nees  were  aot  entitled  to  any  part  of  the  provlskm. 

(e)  Twopen^  v.  Ptytm  (lO  Sim.  487).  \^ 
February,  1840.  Sir  Lanedot  ShadweU,  V.  C.  E. 
—The  testatrix,  in  her  vrill*  atade  a  gift  to  T 
nephew  for  his  life;  she  afterwards, in  a  codi 
taking  aotiee  that  her  nephew  had  beeome  a  baakp> 
rupt  aad  a  hinatie,  levokad  the  bequest  Isr  Uft  to 
her  aephew,  aad  divsefeed  her  ezsentoct,  during  Ua 
lile,  to  apply  for  hie  maiBteaaaae  aad  support,  aad 
for  no  other  pwpose,  the  whole  or  saeh  part  of  the 
interest  of  that  portkA  of  the  resldna  whkh^  bv 
her  will,  she  had  bequeathed  in  trust  for  him,  ataaflh 
tisse  or  tiasaa,  in  such  ptoiNwtian  aad  in  saeh  man- 
ner as  they  ahoald,  la  their  dIaaretloB,  thiak  aoit 
ezpedieat. 

The  Yiea-ChaBccUor  thoight  It  would  ba  iapos- 
sibleforthe  neentoia  to  miy  the  inoama  of  the 
trust  fund  for  the  beneit  of  the  nephew  generally, 
or  for  any  purpose  benefldal  to  him,  which  waa  aflt 
comprehended  under  the  terms 
support."  Besides,  the 
to  apply  ttewheto  af  the  lacoBMfortta 


ai8  REAL  pMonanr  amb  cMmmamsiQ  oasesl 

'  HalleHf  in  reply. — ^There  is  no  gift  oter  in  the  event  of  mmAreoefyhaX 
only  a  modification  of  the  trust  in  favour  of  the  Imtee. 

The  LORD  CHANCELLOR  (Lord  Lyndhuist)^T1ie  ikat  tnistiisfo 
the  clothing  and  maintenance  of  the  testator^s  brother,  but  not  to  beanhjcet  to 
the  claims  of  any  person  to  whom  he  should  attempt  to  charge  the  annuity  ;iaDd 
the  testator  then  declared  that  it  should  be  paid  to  the  aunuitaat-  mtilrhii 
bankruptcy;  then,  after  an  attempt  to  charge,  it  is  to  be  retained  by  llie 
trustees  for  his  maintenance.  The  question  is,  whether  it  can  be  so  nppliedraAer 
his  in8olvaic}\ 

Halkit — Property  cannot  be  given  without  conferring  on  die  donee  alliti 
incidents.  The  Scotch  and  French  kw  recognised  certain  ptovisidiis.ibr  the 
perBonal  maintenance  of  extravagant  persons— -in  Scotland  called  alimentaiy 
funds ;  such  funds  must  not  excml  what  was  necessary  for  bare  mafnteoaiioe; 
and  it  was,  even  tliere,  deemed  more  secure  to  give  over  the  funds  far  Ae 
maintenance  of  the  wife  and  children.  In  this  country,  nothing  of  the  kind  is 
known  to  the  law;  and  if  property  is  forfeited  on  a  particular  events -as  insot 
vency,  it  must  be  abeolutefj^  given  over  to  others.  The  only  exceptBtosare  in 
the  case  of  military  and  dvil  aalariea,  which,  on  grounds  of  puUic.poUcf.and 
convenience,  are  not  lost  by  insolvency.  In  TuUett  r.  Jmuirvng. (^'MjL 
&  Cr.  888),  (a)  Lord  Cottenham  treated  the  separate  estate  as* «. peculiar 
exception  to  the  rules  of  law ;  but  unmisrried  women  can  dispose  ii  tksR 
interests,  however  strictly  limited.  

The  LORD  CHANC£LLOR.*-^They  do  not  contest  theipenend  priiwipk; 
thc^  say  there  is  a  distinction  in  this  case. 

HalleiL—That  was  .attempted  to  be  done. in  /Vfey  v.ij9a9Uioi»^.(' '^^ 
C.  C.  a08),  {b)  and  Brandon  v.  Robinson  (18  Ves.  429).  (c) 

The  LORD  CHANCELLOR.— The  whole  is  to  be  applied.  Tbey  hm 
only  a  discretion  as  to  the  mode  of  application.  '      ; ' 

HaUeii.-^The  assignees  are  entitled  to  any  interest  which  ntoy.  be  VeatwJA 
the  insolvent.  ■'     ■  '^••'    . 

The  LORD  CHANCELLOR.— The  only  pos8i7)leqtte)rtbp;beQS.i%*irSe- 
ther  there  is  any  discretion  vested  in  the  trustees.  '  ■    \'' 

•ad  nunort  of  tbo  Mphew,  bit  owly  nek  a  iprapor-     lotcntloB  «f  nUlaf  a  tnwt  kmad  tka 
tloa  of  It  M  they,  ia  Ueir  <liKretion«.th<ral4  think     the  Mbcdulid  deliU  it  ao  ^totallr  9 
cspadteat.     Hit  HoDoar  wm  therefore  of  opinion,     no  tniat  ean  be  raiaed  aaoa  tha 
that  in  thie  ease  a  tnut  was  created  for  the  sere     there  were  worde  to  fifalba.ti     ' 
•paeial  porpoeeof  eapportiag  aad  aiaintainlnff  the 
nephew;   and,  vnder  sueh  a  tnut»  the  aMUgnee 
eoold  not  talceaay  iaterett. 


of  diepocliu;  of  the  reati  and  proitt  fer  asf  Hiifkm 
pnrpoiee,  I  ahoald  lM?e  heea  glad  l»  •mim^  tahw 
bold  of  them.  -    /  n    .      ....  ••  -.. 


(a)  7V2Mf  ▼.  Armttrm^  (4  MtI.  &  Cr.  881).—  •<  na  rale  of  Uw  ie,  Ihatwheia.  tha  hnuiB.ar  a 
Xiora  Chancellor  Cottenham,  dnrlag  the  argament  term  are  czhaaetedy-atraatreealli^.fiBr^waal  Sf^ 
ia  thie  fiunons  eaec,  eaiil  It  was  quite  impossible  to    farther  dlipositioay  to  tha  legal  iiaaAta«    la-«f 


malntiln  the  dcdsion  la  Breadlmv.  Bobituom,  Jewcg  jadgmant,  these  nwataow  ba  i 

T.  8€tUer,  aad  Bartcn  ▼.  Urircof,  that  property  given  thcrefofa  they  must  go  to  tha  teaaata  IbrliHii^'' 

fbr  the  separate  ase  of  a  penoB  who  Is  or  beoomes  discretioa  of  thetraslsas  ihaaM  baaatiiadsil  agsii 

Arfjarit,  may  be  disposed  of  by  him  or  her,  while  sueh  plalatifii as  tiwso^aa  <ar  as  pnesiMs, If  thiw 

Arf/MTifp  wilhoat  regard  to  aay  dirsetlon  to  the  con*  were  sueh  grounds  as  would  apply  tanthare 

trary  eoataiocd  in  the  instrument  by  which  the  gift  well  as  this.    I  do  aot  sea  what  taay  i 

iamade.  by  their  bill  s  but  I  emuwt  step  thoM 

(*)  Jbl^  ▼.  Z>8cids0a  (2  Bra.  C.  C.  908).  Trinity  of  tiia  oaase." 
Term,  87  Geo.  8, 1787.    Lord  TThurlow,  C.^A.  by        His  Lordship  therefore  orerrulai  Um- 1 

will  guTC  to  trustees  for  terms,  remainder  to  T.,  by  tha  trustees  to  a  bUl  by  cwditan  for  aa  i 
Lord  Foley,  aad  E.  Foley  for  Ufo,    The  trusU  of        (e)  Araadea  t.  aabtesea  (U  Vaa^  4SS|. 

tbb  terma  werefor  payment  of  scheduled  debts,  and  December,  1811.    Lord  fildoa,  G^-«la  tUa  aasahii 


to  make   aa  allowaace  to  Lord  Foley  aad   £.  Lordship  deddad  that  piupuif  may  ba HmHsd  lot 

Foley.-  nma,  to  go  over  on  a  miftifr  aiasitf  aa  baalonHlsf  | 

Lord  Thatlow  sidd,  ia  his  jddgsBent:    ''  The  bat,  while  hia  property,  U  mMl  ' 
aatara  of  a  resaMag  truet  is,  that  it  Is  such  aa  Inddeatsof  pcoperty,aad  thenfoi 
"thalatcatkmof  tha  testator;  aad  haia  the 


TOTmOH1»IANI>  «,  GlBBOBNfe. 


mt 


eH  died  Lear  ▼.  I^eggeti  (ft  Sim,  48ff,  1  Rail.  &  M7L  690);  (a) 
.  Lockyer  (\%  Sim.  394).  (6) 

LORD  CHANCELLOR.— The  point  here  is  as  to  the  disctetion  of 
stees.  They  have  a  discretion  to  am>ly  the  fund,  only  it  must  be  for 
'flonal  support  and  maintenance.  The  distinction  between  Gadden  v. 
ur€i  and  tne  present  case  is,  that  there,  the  fund  was  to  be  applied  after 
ptcy  for  the  oenefit  of  the  annuitant,  his  wife,  and  children,  at  d*e 
on  of  the  trustees;  here,  the  whole  is  to  be  applied  for  the  benefit  of 
dvenL 

!e</. — Twopeny  ▼•  Peyton  is  also  distinguishable;  the  annuitant  was  a 
pt,  and  he  became  a  lunatic,  and  was  so  described  by  the  testatrix  in  a 
He  cited  and  referred  to  Snmodon  v.  Dales  (6  Sim.  OM) ;  (e)  Green 
^  (1  Russ.  &  MyL  895);  (d)  Pieroyy.  Roberta  (1  Myl.  &  K.  4);  (e) 
r.  Bunn  (2  You.  &  Col.  C.  C.  96) ;  (/)  Rippan  v.  Norton  (2  Beavan, 


r  T.  Leggeit  (2  Sim.  485, 1  R.  &  M.  69O). 
lary,  1829.  Sir  L.  Shadwell,  V.  C.  E.— 
or  declartd  tnisU  of  ttock  for  A.  for  life, 
hU  deocMc,  for  hit  cbildreo,  a^d  declared 
royisioa  be  had  made  f6r  A.  should  not  be 
any  alicnatian  or  diapotitioB  bj  hioi ;  but  ■ 
mid  alieoate,  or  attempt  to  alienate,  it 
erate  as  a  forfeltare  of  the  provision ,  and 
ihoold  devolve  oa  the  person  next  entitled, 
lad  several  children,  bccaase  bankrupt. 
:e 'Chancellor  lield  that  his  assignees  were 
:o  his  life  iatereet,  for  the  words  of  the 
-eferred  to  a  voluntary  act  of  tha  party, 
at  a  voluntary  alienation, 
scree  was  sibaequently  aflrmed  by  Lord 
ir  Lyndhorst. 

n  v.  Loeibyer  (ISSlm.  894).  19th  Novem. 
.  Sir  Laneelot  Skadwelf,  V.  C.  E.— the 
of  a  fund  were  directed  to  be  pald>Co  A. 
lut  if  he  assigned  or  otherwise  dupoaed  of 
tj  were  to  go  over.  A.  betng  in  prison, 
;cd  in  execution  tor  debt,  the  creditor  ob- 
.  order,  under  1  &  2  Viet,  c  110,  a.  88, 
U  his  property  In  the  provisional  assignee 
BoNent  Court.  The  Vice-ChaneeHorlield 
lividends  of  the  fund  did  not  go  over,  but 
the  assignee. 

wd9n  V.  JMet  (6  Slm^  MM).  ITth  April, 
r  h.  ShadweU,  V.  C.  E.— A.  assigned  SOOf. 
!■  in  trust,  daring  tlie  life  of  B.,  or  such 
Mf  as  they  should  thhsk  i»roper,  or  at  such 
loi  and  in  tueh  portioni  as  they  should 
c^nt,  to  pay  the  Interest  to  him,  or,  if 
lid  think  fit,  to  lay  It  out  in  proeurio^  for 
ind  other  nceessaries,  but  so  tnat  he  should 
my  right  to  the  interest  either  than  the 
in  their  mwontrolled  discretlofi,  should 
per,  and  ao  as  no  creditor  of  his  should 
dalm  thereon;  nor  should  the  same  be 
I  Ms  debta,  disposition,  or  engagements : 
M  dedaied  that,  after  Ma  death,  the  800I. 
ivteft  and  ueeumMlaHmiM  ^  Mereif,  (f  any, 
iminuijofkktkairen,  and,  If  he  should 
Mid,  then  in  trust  for  C.  B.  became  hank- 
ie trustees  had  paid  him  the  interest  down 


I  Vlee^Chaacellor  said,  that  it  was 
:  the  grantor  did  intend  to  exclude  the  aasig. 
that  ob^  might  have  been  effected  If  there 
i  dear  gMt  over.  But  the  question  waawhe- 
i  waa  any  thing  in  the  deed  that  amounted 
tdm  thnfe  the  trustees  should  withhold  tha 
iTtte  faitaisstand  aeeuasulaite  it,  dwing 
MOTB.,  If  tihey  should  think  fit.   AUhough 


the  words,  ''  saringa  and  accumulations,"  as  they 
first  occurred,  might  bear  that  construction,  yet, 
taking  the  whole  of  the  Instrument  together,  hia 
Honour  thought  that  the  better  coastmction  waa 
that  those  words  did  not  enable  the  trustees  to  with- 
hokl  and  acenmnlate  nay  portion  of  ihb  Interest 
during  the  Ufo  of  B. 

His  Honour  decreed  that  the  assignees  were  en- 
titled to  the  bankrupt's  Mfe-interest  in  the  SbOf . 

(d)  Green  v.  i9jiieer  (I  B.  &M.395).'  SndManli, 
1830.  Sir  Joha  Leach,  M.  R.— In  this  case  the 
Maiter  of  the  Rolli  decided  that  where  trustees 
«ader  a  wUl  have  a  diacrethm  as  to  the  .aasaaer  of 
the  applijcation  of;  the  tmst  fond  for  the  benefit  of 
a  paitfcolar  person,  but  no  poller  to  apply  it  other- 
wbe  than  for  the  benefit  of  that  eettui  que  trust 
duriag  his  life.  Us  Interest  paases  to  his  aeeigaees 
under  the  Insolvent  Act,  notwithstanding  a  prdvlso 
la  the  wUI  that  he  shall  nat  have  power  to  aUI^ 
mortgage,  or  anticipate  tha  income  of  tha  fiind. 

(«)  Fierey  v.  itofrerfi  (I  Myl.  &  K.  4).  6tti 
and  13th  November  and  14th  Deecmber,  18S9.'  Sir 
John  Leaah,  M.  R.i-Ate8ta(tar  bequeathed  a  legacy 
of  4002.  to  his  executors,  upon  trust,  to  pay  the  saau^ 
fa  such  smaUet*  or  Unrger  portions,  at  sudh  time  or 
times,  and  in  such  way  or  manner,  as  they  should  in 
their  Judgment  and  discretion  think  best. 

The  Hester  of  the  Rolls  held  that  the  dlscretloa 
of  the  execntore  was  determined  by  the  Inaolveney 
of  the  legatee,  and  that  the  legacy  vested  In  tha 
asslgaee  of  the  Insolvent. 

(/)£rf»tfv.  Bvna(3Tou.ftCol.C.  C.  96).  iTfb 
January,  1843.  Sir  J.  L.  Khight  Bruce,  Y.  €.— A 
person  conveyed  eertain  flreehold  and  leasehold  pro» 
perty  to  trutft^s,  upon  trust,  to  pay  the  rents  and 
prdfits  to  his  son  T.  fbr  lUb,  provided  that  in  case 
T.  should  be  declared  bankrupt,  or  be  discharged 
under  any  InsiDlvent  Act,  the  trustees  shouM  apply 
the  rents  and  nroflta  In  or  towards  the  maintenaMe. 
clothing,  lodging,  and  support  of  the  said  T.  and 
his  then  present  or  nny  future  wife,  and  his  ehitirea 
or  nny  of  them,  or  otherwfee  foi*  his,  h«r,  their,  or 
any  of  their  use  and  benefit,  in  sueh  manner  as  thie 
trustees  should  in  their  diseretioa  think  proper.  T. 
wns  taken  in  execvtfon  for  debt,  and  sent  to  prismi 
at  the  suit  of  a  creditor,  who  obtained  n  Testing 
order  against  Um,  under  the  statute  I  8c  9  Vict, 
e.  110.  The  Insolvent  waa  afterwards  dlsehai*ged 
under  that  Act.  TheVlee-Chaneellor  held,  that  tha 
life  estate  of  the  insolvent  was  forfeited  at  the 
time  of  his  dlsdmrge;  that  from  the  data  of  tha 
vesting  order  to  the  time  of  the  disehnrge,  the  renta 
and  profita  of  the  estate  hakmgcd  to  the  asaiahee 
under  the  Act ;  that,  upon  the  discharge  taUng 


m  BEAL  pBopnw  Mim  coiimmrjawaQ  cases. 

63);  {a)    Pemv.  m^CSBeAvsn,  »);(&)  Eearsloj/r.  Woiioo$k  (^Jhie, 
186).  (c) 

The  LORD  CHANCELLOR.— There  is  no  dispute  about  ths 
mle  of  law  on  which  this  cask  turns.  A  party  may  give  his  property  to^  ( 
person  so  as  to  go  over  to  other  persons  in  the  event  of  his  attempting,  to  aU 
It,  or  on  his  bankruotcy  or  insolvency;  but  he  cannot  give  a  continuing  i 
to  such  person  to  suDsist  after  his  bankruptcy  or  insolvency.  That  would  h 
to  alter  the  usual  incidents  of  property,  ibid  the  general  principie  is  not  con- 
troverted ;  but  it  is  contended  tnat  this  case  does  not  &11  within  the  nik. 
Here  the  testator  has  given  his  trustees  authority  to  pay  the  annuitT  of  400L  s 
year  into  the  hands  of  the  l^;atee;  and  has  declared,  that  if  he  shall  attempt 
to  charge,  anticipate,  or  otherwise  encumber  the  same,  or  become  bankrupt  or 
insolvent,  the  same  should  be  applied  by  the  trustees,  or  by  some  person  imder 
their  direction,  for  or  towards  the  personal  support,  dothing,  and  maintenance 
of  the  legatee,  the  testator^s  brother,  and  fi^  no  other  purpose  whatsoever. 
The  legatee  is  entitled  to  tiie  whole  fund;  it  is  to  be  applied  to  no  other  ohiect 
or  purpose,  except  for  his  benefit  He  has  the  absolute  li^  to  have  tha  mok 
appliea  to  his  support,  dothing,  and  mahitenanoe. 

I  am  of  opinion  that,  under  such  drcumstanoes,  the  l^tee  has  an  absofatfe 
interest  in  the  annuity,  which  pssses  to  his  assignees.  If  this  case  is  not  dis- 
tinguishable from  the  cases  of  Twopeny  v.  Pei/tcn^  and  Coddan  ▼.  Ommkmd^ 
timi  I  agree  with  Vice-Chancdlor  Knight  Bruce,  and  dissent  fnrni  those  easgi 
Tlie  legatee  here  has  the  whole  benefit,  imd  he  having  became  insolvenit^.tliit 


aliM,  the  diMntioDarr  pow  S^vb  to  fk«  tnutots  U)  KmnUji  t.  WMUmI  (S;  Hm,  IMj)^  Uft 

If  tlM  tetOeneiit,  might  be  OMNlMd  br  tkMB  ia  Jaly,  1S4S.    Bfar  Jiumb  VWffMi,  ▼,  CL    WiSiii^rf 

Smow  of  tlie  ineolveal,  Ue  wife,  and  chitarai  coU  a  ebaie  la  eertaia  tnwl  Awda,  ia  trait  te  Ju»  Hi 

leetivelT,  or  ia  fiiveiar  of  aaj  of  tlMee  peraoaf,  to  cseeatont  ad«iniatietwa,   aaS  SiiiiaairLlPai^ 

tlMezdBdoaortheotlieri;aBdthat,  to  whatarer  Untlf  A.  dMttldlnrlat<he  lllirof  ^^CClate 

«rtentttepo«oriBlfhtbe'esiNlaediAfiRoav«f  the  ohaige,  or  ottwfwiae  iJifae  aS Mit  ifctHali 

iM0lvent,the  beaettwUch  ha  would  talMby  tte  yclaSpal  or  iatenat  tbercoL  o«  attHMt  ap^MW* 

SpfoiatmeatwoiiU  rest  ia  the  aiaigaee.  todo,orioaSy  act  whirA|rUi  iMa  Is  ttMH 

(a)  a^ffoa  ▼.  iVorlea  (3  Beav.  SS).    96th  Jaao,  aMaeya^  if  payaUe  to  I'     ^' 


ISSS.   LoidLaBgdale,M.B«— ProMrtrwaaietUad  adminiatratora,  woBld.beeaMe  ftatei  ja 

<mJ.R.byhiefiyta:,nataheehoBld 

at  of  the  iBMdreat  Debtan 

traateea  were,  dariaf  hie  Itfe,  ta  anplf  it 

■aanaer  aad  to  eaeh  pereons, /or  fA«  Mard,  ledlfiaf,  apoa  beeome  ahaqlateiy  fbeffllted  i  aad  Iha  tnMtaa 

md  tuMttenee  qf  J.  R,  and  Mf /mU^,  ae  the  troa-  ahaaldthtaeiiwwaid  ataaipoeaeHMAaS^kaatea 


tahe  the  bane-    peraoo,  then,  and  in  each  case^  all  Ua  ogMat  Mi^ 
at  of  the' InsQlreat  Debtors  Aet,  aad  thea  the    tltla^  andlntewjttnawhtnwt  ■naepiBT— iiliii 

alf  it  ia  iueh    lataiy  aaaaa  aad  detaraiiiia,  iM  thiwiiy  led  tk» 


toes  shoald  thlak  proper;  aad  after  his  deaeaae,apon  or  ahare  aa  forMtad,  ia  treat  to  pay ^yapalf «  aaddb 

tnut  for  saeh  persoas  as  J.  R.  should  appoiat*  and  poseof  theaaanalptD^aaetharear,  d«nB|rA*BM^ 

Ia  dcftalt  of  appointaieat,  la  tnist  fiir  hk  childrea.  ofB.  aadC.,f6r  theavpjpott  aadaMiataBBMaaia. 

J.  R.  took  the  beneSt  of  the  laeolveiit  Debtora  andaf  hie  wtfeaad  fuiilf,-arothet«iaaitehla.fld 


▲et    He   had  thiee  chUdren,  bat  Ua  wife  wae    their  bcaeflt,  In  saah  aaaacr  aa  tta  traataa  iMI 
4kad.  thiakpraMr,aadafterthedeathoftt.aiidai&B 

Lord  Luadale,  M.R.,  held,  that  his  ehttdm,    aettta aad^aasove,  or  pay  aad  applpi  Md  4 


who  were  all  infants,  beaameeatiUed  to  three-fonrthe    the  ahare  ao.forfcfttsd,  latnnt  for  or  far 
aad  the  assignees  to  ooe-lbnrth  of  the  Ufe  iatereat    of  A.  and  hie  family,  la  audi  n 
cfJ.R.      ^  la  their  dtseNtfoalUali  proper. 


(b)  Pa^ew.  Wm  (3  Bear.  SO).    Srd  Jaly,  ISM.    property  to  traataaa  te  hia^andltarapvaadth 
Lard  Laagdale,  M«  R.— This  waa  a  eettloBMat  of  a    ooauaitted  an  aat  of  baakiaptap ;  aad«  a  airill 


frasbaad's  eetate,  on  hie  marrlaga,  ia  trust  to  pay  lasasd  agaiast  him,  ha  wat 

4hs  reats,  &e.,  '<  uato  or  fimr  the  maiateaaace  aad  The  Ylaa-ChaaaeUarihaUU  that,    . 

aapport  of  the  hashand,  wife,  aad  ehSdren,  orothcr-  by  A.  of  the  assignment,  his  share  aad  U^bmtd  h 

wise,  if  the  trustees  shoald  think  proper,  to  permit  the  trwt  maaeya  b^eat  aa^|eet  ta  tfca  twitidi 

the  same  to  be  leceived  by  the  hasbaad  durtef  bia  clandby  the  wiU  Ibr  thsbeaeatof  A.aBdJto«» 

life,  without  power  to  chaife,"&c,  on  the  baak-  aadfearily<  that  A.waenotof  asasaritj  ■aM<li<» 

mptey  of  the  husbaad.  aaypart  of  the  laeoBM  of  thetiuat  ) 

Hie  Lordship  held  that  a  trust  had  been  craatad  ratiify  fk«m  fak  wife  aad  i 


fEbr  the  mainteaaace  and  support  of  the  wife  aad  terest  of  A.  ia  the  trust  aaoaaya, 
childrea  out  of  the  property,  daiiag  the  huabaad»a  the  aapport  aad  ssaiateaaaea  of  Ms 
life.  paasad  la  hja  aarifasai  oa  hia  haal 


WiJUEFISUI  •.  BSOWW.  9lt 

^  ^^         Ixnefit  miKt  past  to  his  asiignees.    Tbejudgmoit  of  the  Vioe-Chancellor  muit 

be  sffirmecL    Ai  the  Vioe-Cbancellor  suggested  that  the  case  was  a  pnq)er  oiie 

for  appeal,  the  omts  of  all  parties  will  oome  out  of  the  estate.    The  ground  on 

•^  wUcn  I  pvooeed  is,  that  the  legatee  has  the  whole  interest ;  the  discretion  of 

^  ^^     die  tmstees  as  to  the  mode  of  appiication  is  at  an  end.    I  have  not,  from  the 

•   ^  ^    fiBl»  had  the  slightest  doubt  about  the  propriety  of  the  Vice-Chancellor'a 


COURT  OF  QUEEN'S  BENCH. 

Trimijt  Term.— June  S,  1846. 
'   ^^  =«»  Wakefield  v.  Brown,  (a) 

Hmw^i  lyw  iht  Mtrf  Jbowf  tmd  frmm§m,  mtd/or  Matrm§  Iktp&^maU^  aamgntd  the  term,  wmU» 
.  AytMilqri  /0  JL  IT.  JR.  W.  tkm,  ai  ike  reqiutt  tmd  appomimemi  qfS.W.tmd  B.  B,,  demUei^ 
'SMi A  JB.  ifaMtNur  tmd  tm^hfmni,  ikepremimt  to  S.  B.  fir  iMrif-mte  yean^ ptjimf  renii^S,  IT. 
wMkik9mmuUjteomHmmd,mtdifi9npmni9  io  R.  W.     8.B.emfenMmt€dwUk  8.  IV.mid  RfT. 

iUtbrnipectiv^  mnemioref  and  aUo  wUA  B^  B,,  tw  pay  ike  mi  io  R.  W,wkUe  ike  tmrnniiy 

iilmm§dt  mid  qfterwmrdi  to  B.  B,^  tmd  ako  io  rtpmir.  G.  keemme  ike  auignee  ^f  ikepremieeem. 
'iffcr  Oe  dotdk  tf  8.  TT.,  R,  JT.midB,  B.  bromgki  on  action  ^f  eooenani  agamti  Q.for  Hon- 

nlr4f  ikopmmom: — 

^ikniU  woe  riff kilif  knmgki  ip  ikem  Joinilif^  and  ikai  there  wm  primip  ^f  eeiaie  Mmeemiko 
fond  ML  W.'-ai  ail  eoenie,  eoaeio  ckarge  ike  drfendani  wiikcooenanie  rmminff  with  ike 

i6KraBNANX.r--The  dedaratioa  was  in  covenant  by  Robert  Wakefield  and 

li4    Beigainin  Bingley,  plaintiffit,  against  George  Brown.     It  redted  an 

Untane  made  between  the  plaintiffs  and  one  Samuel  Wakefield,  deceased,  of 

;  tiMiaBe  part,  and  Sophia  Brown  of  the  other  part  (profert  of  the  counterpart), 

'  4Miby  the  jplaintiflt  R.  Wakefield,  at  and  by  the  request  and  aopointment  of 

;  ^WMl  Wakefield  and  Benjamin  Bingley,  leased  to  Sophia  Brown  certain 

'  ^       -stables,  with  the  dwellings  over  the  same,  together  with  the  yard,  coach* 

i.aod  appurtenances  belonging  or  therewith  usually  occupied  and  enjoyed, 

ndiog,  and  being  at  ue  comer  of  and  on  the  south  side  of  Old-streetp 

^  Shoreditch  Church,  in  the  parish  of  St.  Leonard,  Shoreditch,  in  the 

^_  —I  y^yy  of  Middlesex,  and  known  by  the  name  or  sign  of  the  King'^s  Anw 
^^^  ^  B^^'  Stables  (part  of  certain  premises  demised  by  one  Sutton  to  &njanun 
^^^  ^^^^^>%  describiag  them),  for  thirty-one  years  from  Midsummer-day,  1826L 
^M  •  <^?x^^  ^^  Sophia  Brown,  for  herself,  her  heirs,  executors,  and  administratcNrsy 
TS  ^^S  ^'*^*'^by  covenant,  promije,  and  agree,  to  and  with  the  said  Samuel  Wake- 
^  ^^^^^  ^*id  Robert  Wakefield,  and  with  their  respective  executors,  administrators^ 
^r  ^ti^^^^^igBSy  and  also  with  and  to  the  said  Benjamin  Bingley,  his  executors, 
^  ^  j^jj^^trators,  and  assigns,  that  she  should  and  would,  from  time  to  time,  and 
^^   ~  V  during  the  said  term  thereby  granted,  at  her  and  their  own  charges, 

ifflcMDUy  lepair,  uphold,  preserve,  deanse,  empty,  amend,  and  keep 
dwockmanluu  manner,  with  the  b^t  materials,  and  to  the  satisfaction 
dd^Benjaniin  Bincley,  his  necutors,  administrators,  or  assigns,  and  of 
Bobert  SotlOD,  his  heirs  lor  assigns,  the  whole  of  the  said  premisea 
"^ — ~    "" ,  aS'WcU  aa  the  glass  wind^s,  doors.  Sec  be    There  were  alai^ 

(a)  B^orttd  bj  X.  Wxsx,  Esq.,  BvristBr-it*law. 


an^:  REAL  PROPEBXr^  AHn  OONVEYiLNOING  CASES. 

ooyenanta  to  paint  outade  and  inside,  fcc.  &c.  The  dedaration  then  stated  tint 
by.  virtue  of  which  demise  the  said  Sophia  Brown  lifterwards  entered  and  wis 
possessed  thereof.  It  then  averred  that  after  making  the  said  indenture^  and 
during  the  said  term,  to  wit,  on  the  SOth  day  of  riovember,  1880^  all  Afs 
estate,  &c.  of  S.  Brown  in  the  premises  legally  came  to  and  Tested  ia  :tlM 
defendant,  whereupon  the  defendant  then  entered  into  and  upon  all  and  sfa^iular 
the  said  demised  premises,  with  the  appurtenances,  and  became  and  was  tMnof 
possessed  from  thence  for  a  long  space  of  time,  exceeding  the  period  of  fivt^yean^ 
to  wit,  from  thence  until  the  commencement  of  this  suit.  It  then  alle^ea;  per- 
formance by  B.  Bingley,  and  that  Sutton  was  still  living,  and  laid  aif-DreadMi 
the  non-repair,  non-paving.  Sec,  to  the  satisfaction  of  Benjamin  Bin^^ey  and 
R.  Sutton,  and  also  the  omission  to  paint  the  inside  ev^y  thiree  ynuvy  and  the 
outside  every  five  years.  It  condudcd  thus:  and  so  die  pMhstiffs  siy, *<  tfanrtthe 
defendant  hath  not  kept  the  covenants  made  by  the  said  S^faia'lftMirn^ftr 
herself  and  her  assigns,  wil!h  th^phlintiffi^-'itt  mahtier  atid'ibrtoi,  &c:^-t&  the 
plaintiffs' damage  of  soot  ■■'''**  '       '    •«    *"    ' 

The  defendant  craved  oyer  of  the  deed,' which  purported  to  be  im^IndeBtine 
made  the  24th  day  of  No^t^mber^  A.B;  IWOy  befweefkV  Sifmii^l  Waltefidd  df  the 
first  part,  Robert  Wakefield  of  the  seeond'part^  Behjaiiiih  Bti^t^  of  thaXlM 
pan,  afad  Sophia  firowh  «f  the  fdCiith' part.*  It  recced  ah'tea^ti/reii^At^ 
87, 18S0,  between  Benjamin  Bingley  of  the  first  pairt,  Saiiiiiel  WateMtt'^f 
the  second,  atnd  Robert  Wakefield  and  Benjamin  Bingler  rf 'the  tbkd  fiM, 
whereby  B.  Bingley  girantfed  to  S:  Wakefield  an  tinnuity  <^9W;  chai^  Si^ 
QfUeraUa)  the  premites  denrised,  for  the  lives  of  six  nominees  nientkm^^injdie 
last-mentioned  indenture;  and  for  better  securing  the  same,  B.- Bia^lejy  ^liuishj 
assigned  the  premises  unto  R.  Wakefield,  for  me  remaiiklef  of  th^  tMtt'nT 
dxty-one  years  theti  to  cokne,  granted  by  R.'  Sutton,  wanting"'one  disy  bftte 
saidT term,  and  subject  to  the  agreement  for  lease  hereinafter  mentioned./  ft 
then  recited  an  agreement  of  Miay  80, 18S8,  by  B.  Bingley,  to  lease  the  f^rtrtiaa 
to  J.  Brown,  upon  the  terms  hereinafter  mentitmed,  and  with  the  tontarreiNe 
of  S.  Wakefield.  The  iiidimtuTe  then  witnessed  that,  in  pursoance  tf  tbe-Uid 
^reement,  &c.,  and  150/.  paid  by  J.  Brown  in  his  lifethne,  and  100l.b^  Ssl|pilii 
Brown,  his  widow,  he,  R.  Wakefield,  by  request  and  appointment  of  S.  Wak^ 
field  and  B.  Bingley,  demised  and  leased,  and  B.  Bingley  granted^  deralised, 
leased,  ratified,  and  confirmed  unto  S.  Brown,  her  executors,  iidmini8timtofB,ttfd 
assigns,  all  those  liverjr-stables,  &c  (describing  them)  for  thirtyHcine  years,  fnoi- 
Midsummer,  1826,  yielding  and  paying  therefor  yeariy  and  every  year  duriag 
such  part  of  the  said  t^m  as  the  premises  shall  remain  subject  and  liable  to  tW 
payment  of  the  said  annuity,  unio  the  said  Samuel  WakefiM^  his  executorjs, 
administrators,  and  assigns,  the  rent  or  sum  of  160/.  of  lawful  money  of  GMf 
Britain ;  and  from  and  after  the  repurchase,  redemption,  or  cessation  of  tliel 
said  annuity,  yielding  and  paying  yearly,  and  during  the  then  retoidneof  the 
said  term,  the  like  yearly  rent  or  sum  of  160/.  unto  the  said  B.'Bfn|^ey,  Ids 
executors,  administrators,  and  assigns^  the  same  to  be  paid-  by  equal  qiiaitci^ 
payments  on  Michaelmas-day,  Christmas^ay^  Lady-day^  and  MidsunAneiudATy 
without  any  deduction  or  abatement  whatsoever  thereout,  &e. ;  <^  and  th^  arid 
S.  Brown,'for  herself,  her  heirs,  executors,  and  administrators,  doth  heraliy|SOS^ 
nofi/,  promiae^  and  aareie,  to  and  with  the  said  StephmW^iktfiMamijM^ 
Wak^ld^and  with  their  respective  executors,  administrators, and  ataigiiaj  and 
also  with  and  i6  the  said  Benjamin  Brnghg^  his  exebutorsj  administiktioi^  inl 
assigns,  in  manner  following;  that  ia  to  sayj  that  the  said  Si^ia  Brown,  htfese- 
cutoni,  administrators,  and  assigns,  rittdl  and  wiU,  from  time  to  tiaai^  esoA  d  «n 
times  during  so  much  of  (he  sa&  term  hereby  granted  af  t^  said  premiaea  shall 
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continue  chargeable  with  and .  liable  to  the  payment  <^  the  said  annuity  ass 
Eifaresaid,  vdl  and  truly  .pay,  or  cause  to  be  {Mud,.unto  the  said  Robert  Wafte- 
foU,  hii  executors,  administrators,  and  assigns,  and  frpm  thenceforth  duringi 
the  then  residue  thereof^  unto  the  said  Benjamin  Bingley,  his  executors,  admi- 
oistratorsi  aud  assigns,  the  said  yearly  rent  of  160/.  of  lawful  money  as  aforesaid, 
90  the  days  and  times  hereinbefore  appointed  for  the  payment  theri^f,  according . 
ta  the  reservation  aforesaid,  and  the  true  intent  and  meaning  of  these  present^^  . 
.lliea.'fbUmred  covenanta.to  pay  the  taxes,  &c^  to  repair  to.  the  satis&cr 
tion  of  fiL  Biogley  and  R.  Sutton,  to  paint,  inside  and  outside,  with  powers  U> . 
R.  Wakefield ^nd  B.  Binglev,  and  also  foE  R,  Sutton,  ip  enter  and  view,  and.it. 
Doirenant.liy  S*  Broimn  with  B..  Wakefield  and  B*  Bingley,  their  respective 
sxecutorsv-fiainiAiatratQira,  &c.  to  repair,  and^  aftfrPQtic^  to  mspte  i^  the  joint. 
mmgB  of  J6U  Suttm^. his  b^irs.or  aspagns,  apd,  B«  Biqgley,  his  executors^ 
idininiatniCanb.Q&aasigns, . .  Xhere  w^reivariouii  other  cuK^ven^nt^  not  ma^terial 
O'.wfiBtioj^   ,Xhm.tb(ens„w4a  the.foUpiiting, joqyenmt  by  B*  Bingl^y:  that  ^*  the 
laid  S.  Brown  paying  the  rent  herein  reserved,  and  duiipg.  thci  perforoaapce  of. 
imtfind40QvevMu4^,shcgald/qMieUyi,epj<^,a^  io^terruption  by  him^pr 

B»*  Wakefiddy Jor  Bf.  Siutt^o,  nr.  any.  perspp  /or  pei^sons  c^aiofipg^  by,  from,  or  . 
\md0Ki  or  in  (ruati^r  ,hifn,.  th^, . or  any  qr^eithef  of  tlvw  ; -a^i^o  ^  covenant  bj 
Bt  Bi9^y<)ftf)^jqdiwwfy.iuid.^ve  faarwei^^^  Browi^  frpip.^he  rent  due  under. 
minmittir»,)iN)4fiK>inithe  nrament  of  ^.fwd  annuity  of  96/rf  ^d  frotm  any 
hcmdi.aftjCQvwnaoty  |>y..B.  J^^igl^y^  and.  his  execA|to]:ft,  adnoinistrators,  and. 
SiBigns,  .^lihl9deSmAl^t  ^ndefnurred.giinefaUy.  The^  point  stated  in  the  margifi 
vps,  thatitatiiiDentbe  d^ndaiit  p^.amgn^.  of  .the  .^Me.d^Ured  on,  and  tbe . 
plakitiff  Bf»vawiin  BiiuJeji^.tbiere  did  not  .appear  to  be  such  ft  privity  of  estate . 
Bs  waa  b^  law  requirc^tp.  enable  th^  said  ^ngley  to  sue  the  said  defendant  as 
such  aaoignee  .upon  the  covenants  of  the  lessee  to  and  with  the  said  Binglev, 
oontained  in  the  said  lease,  and  also  that,  according  to  the  interests  of  tne 
pLaintifTs  appearing  upon,  the.  face  oC  the  s^id/ lease,  the  said  plaintiffs  were 
not  entitjad  to  ^sue  jointly  in  this  action.  :     i       .  .  .  .  •     ^      ,• 

Watsma  (witb^im  Peacpck)^  in  support  of  the  demurrer. — This  is  an  action 
against,  the  assignee  of  the  term,  and  lies  only  in  respect  of  tlie  privity  of, 
estate.  -Taking  the. declaration,  it  appears^to  be  a  demise  by  Robert.  Wakenelid  , 
oviv^  but  a  joint  covenant  to  repair  with  Robert  Wakefield,  Samuel  Wakefield;, . 
ana,  Benjamin  Bingley.  It  is  a  covenant  in  gross,  aud  does  not  run  with  the 
lan^.  .(W'ebb.Y.RusseUj  ST.  R.S93.)  [CoLcaxnoK,  J.*- In  that  case  the 
objiection  wasy  there  waa.no  covenant  whatever  with  the  person  who  brought 
the.  action.]  :  JSece  the  covenants  are  separate  and  single,  divisible  accordmg. 
to  the  time  of  the  respective  interests  of  those  with  whom  they  are  made.  Robert 
Wake6eld  had  an.  jnterest  in  the  land,  Samuel  had  none,  and  Binglev  had  a 
reversion  only.  -..No  instance  can  be  found  where  a  joint  covenant  )vith  three, 
cue  .of  whom  only  h^  an,  interest,  has  been  held  to  run  wit^  the  land.  ^Then^ 
is  jt.a..  joint,  on  .aeparate  cqvenant  ?<  By  the  very  terms  of  the  lease  it  is  joint 
with..tbe,.Wak<^ddff,i and  semate  with  Bingl^y.  The  words  << respective 
caDacuiors?  ^re  put.  ii».  with .  tpe  covenant  to  th^  Wakefield^.  The  lease  is  by 
B.  Wakefield,  and  Qwfirmed  by  Bingley.  {TfeparCs  case,  6  Rep.  10,  a; 
Semanie  y*  Jm^s  iO  B..:&  C.  41^  per  Bayley,  J.)  He  referred  also 
Ui  jEcclest9M^  w.  GlipslHVn  {lyfm^  Saund.  15S);   Smith  v.  Pocklington, 

Qrow^f  contrl  {Lush  with  him)»---As  to  the  last  point,  all  the  cpnvenantees 
ware,  bound  to  jgin  in  this  action  against  the  defenduit.    Ilie  covenant  on  the  - 
fSiioe  of  it  appeara  to  be  joints  and  not  several;  and  if  joint,'  all  the  covenantees  must 
jdo  in  bringing  the  actum*    It  mattefrs  not  what  ^.int^srest  of  the  yafious 
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oOfentntBW  may  be.  Jndermm  t.  MmrUndale  (1  BmI^  497>  k^aynesrij  ikr 
Munecase.  f  PATTBioir^  J,^— That  caie  goei  no  farther  than  Aii^  that « f  ini  f  Ml 
with  A.  and  a oofcnant  with  B.  may  be  a^nt  eoTenant.  That  ipaaa  oavaunt: 
in  fpom&j  this  is  not]  This  is  ezpRsdy  a  joint  covenant ;  the  rsJiiyjMhiasig  the: 
lease  does  not  affeet  the  question.  (£lorsMe  ▼.  ParAr,  12  M.  fc  W.  U6^  JMik 
V,  Zodbrolte,  7M.fr  6.  Sia)  Who  is  entitled  to  sue  for  the  bmdi*  of  Ihr 
covenant  to  repair,  if  the  present  phdntift  are  not  ?  No  dislinctiutt  can  be: 
drvwn  between  the  ease  of  two  joint  covenantees  havinffsepvatr  infeoeeslBy  aad 
the  ease  where  one  has  an  interest  and  the  other  none.  TfalsisaoBmnant  wiib 
a  trastee  and  his  ceiM  9110  trust  and  a  revenioner.  It  would' he  hmposdHi. 
to  carry  ont  the  object  and  intention  of  the  parties  nnlsssthe  joinaaetioahr 
give&  As  to  the  other  objection,  this  is  not  a  coviwent  in  gsnss^  bat  a. 
oeivenaat  running  with  the  land,  on  which,  theitlbie,  tli&a«%Bfeeof  the  tmm 
isliaMe.  WM  ▼.  Rnnett  turned  upon  the  sfiiBOt  of  the  stalnte  M  iisn^i^ 
c.  84;  bntdns  is  a  covenant  tunnnig  with  the  huid at  eonunenkw.  li^kmm 
be  a  privity  of  estate  with  one  of  the  coveaantees,  it  ia  not  iir  the^assmseal 
the  covenantor,  who  has  the  land  with  which  the  covenant  nms,  lo'sny  uattfas 
other  covenantees  have  nointerest.  (Bac  Abr.  ^  heuftTO.)  ''  [PAxnnm^  J^ 
If  Robert  Wakefield'afaiterest  had  detemmcd,  and  BiB|^  was  dend^  thanit; 
Wmrid  be  odd  if  Samuel  Wakefield,  with  no  intesest,  was  the  party  ta  shk] 
PFoIsm,  m  reply.*— Tliedeftndant  need  not  point  out  dhe  remedy  apM  Is 

theplaitttifi,  but  they  would  have  dieir  reoedy  against  the  personal 

tatives  of  the  lessees.     Hera  it  is  contended  ttat  the  eomoant 

the  Wakefidds  jointly  ss  long  as  the  annuity  was  unpaid^  and 

separate  covenant  widiBingley.  HereftrredtoJ7apUM0fS'V,£sa(14I#.  J.141f 

Q.B.);  Bradhwn  r.  Be^(14  M.  k  W.  SB»). 

Cter.ariR.oMftL 


In  Trinity  Term  judgment  was  ddiveied  as  follows:— 

Lord  Denm an,  C.  J.^— This  was  an  action  fbr  covenant  finr  nonrepair,  in 
pursuance  of  the  terms  of  a  lease  made  between  Samtri  Wakefield  c^  the  first 
part,  Robert  Wakefield  of  the  second  part,  Benjamin  Bingky  of  the  thsd 
rart,  and  Sophia  Brown  of  the  fourth  part  By  the  redtd  it  appearsthst 
Benjamin  Bingley,  having  a  term  of  sixty-one  years  grsnted  by  Robert  Sut- 
ton, granted  an  annuity  to  Samuel  WakeMd,  and  to  secure  it  assigned  tbst 
term  of  sixty^ne  years,  wanting  one  day,  to  Robert  Wakefidd ;  then  by  s 
lease,  Robert  Wakefield,  at  the  request  of  Samuel  Wakefield  and  of  Buiglef, 
demised,  and  Bingley  demised  and  confirmed,  the  premises'  to  Sophia  Brown  rar 
thirty-one  years,  yielding  and  pAyin{[  a  rent  to  Samuel  Wakefield  while  die 
premises  remained  subject  to  the  annuity,  and  afterwards  to  Binffley.  Sopfais 
Brown  then  covenants  to  and  widi  the  said  Ibmuel  Wdcefiekl  and  Rooert 
Wakefield,  and  their  respective  executors,  administrators,  and  asrigns,  and  also 
to  and  with  the  said  Benjamin  Bindby,  to  pay  the  rent  wUlst  thepmnises  are 
subject  to  the  annuity  to  Robert  Wakefield,  and  afterwards  to  Bfngley9  and 
also  to  repair  and  paint  the  premises  outside  once  in  three  yearto,  and  inside 
once  in  five.  The  dedanition  dleges  that  the  premises  carae  to  the  defcndaat 
by  assignment,  that  afterwards  she  committed  a  breach  of  the  covenant  by  not 
pointing.  To  this  declaration  there  was  a  ffeneral  demurrer,  die  olgection  beng^ 
that  the  action  ought  to  be  brought  by  Ibbert  Wakefidd  alone,  and  that  dKiw 
is  no  privity  of  estate  between  the  de&ndant  and  Bingley.  Saoniel  Wakefidd 
is  alleged  by  the  dedaration  to  be  dead.  Theindentnreisstrangdy  drawn,  fhr 
it  reserves  uie  rent  to  Samud  Wakefidd,  and  the  coveuaut  is  to  pay  to  Robert; 
the  covenant  is  to  surrender  to  Kn^ey  at  the  expiration  of  the  lerai  of  thiiff^ 
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ne  jeara,  and  Bingley  alone  covauints  for  quiet  enioyment.  There  is  also  a 
mmson  for  notice  to  repair,  and  a  covenant  if ith  Robert  Wakefield  and 
lingley*  omitting  Samuel  Wakefield^  to  repair  after  such  notice.  The  present 
piestion,  however,  arises  on  the  general  covenant  to  repair  and  to  paint ;  that 
ovenant  is  with  the  two  Wakefields  jointly  and  Bingley.  If  Samuel  Wakefidd 
■d  been  alive,  it  is  plain  that  Robert  Wakefield  ooula  not  have  sued  without 
oinioff  him,  because  Samuel  Wakefield  had  no  legal  interest  in  the  premises, 
md  the  case  is,  therefore,  directly  within  the  authority  of  Jndermm  v.  Jfar- 
\ia$dale.  Now,  if  this  was  a  jcnnt  covenant  with  the  two  Wakefields,  one 
]f  whom  had  no  legal  interest,  it  is  difficult  to  say  how  it  could  be  a  separate 
aovenant  with  fiin^ey  in  respect  of  his  reversion  of  a  day ;  and  so,  as  regards 
am,  the  covenant  with  the  Wakefields  will  be  considered  several,  as  perhaps  it 
night  have  been  if  the  assignment  to  secure  the  annuity  had  been  to  both  the 
RTsJcefidds.  This  case  appears  to  come  within  the  authority  of  Sarsbie  v.  Park, 
UiBB  V.  Ladbrookef  and  Bradbum  v.  Boifidd,  and  is  in  no  way  inconsistent  with 
be  late  case  of  Hophinmm  v.  Lee  (14  L.  J.  101,  Q.  B.),  in  this  court.  The  case 
■luch  comes  nearest  to  the  preset  is  Foley  y.  Add^fibrooke  (4  Q.  B.  197),  in 
iriiich  it  was  held  that  wboi  the  interest  in  the  cause  of  action  is  joint,  the  action 
must  be  in  the  joint  names  of  the  covenantees;  neither  is  it  necessary  in  this  case, 
WBsj  more  than  in  Bradbum  v.  Botfield,  to  determine  whether  one  of  several 
fanors  can  sue  on  a  covenant  with  ail  to  renair.  That  they  may  join  is  clear 
fiom  the  case  of  Kiklhen  v.  Buckley  (Sir  T.  Raym.  80),  which  is  so  fiir  an  autho- 
Hbcj  for  the  plaintiffii  in  this  case.  The  other  objection,  that  there  is  no  privity 
cf  estate,  is  certainly  not  tenaUe.  The  covooant  to  repair  or  paint  clearly  runs 
lith  the  land ;  and  there  is  nrivity  of  estate  between  the  defendant  and  one  of 
die  plaintifi^s,  Robert  Wakeneld,  at  all  events.  Our  judgment,  therefore,  must 
kfbrtheplaintiA. 

Judgment  for  the  plainHgi. 


THE  LORD  CHANCELLOR'S  COURT. 

November  17,  1846. 

Anslet  v.  Cotton,  (a) 

Mjifacff  '^tf  ■  "Bequnt  ^f  »io€k^Onuirueiim. 

rOihmgwaffe^m^a  hegemrmi,  amdwmekmt  wiUnMhirmagemiipnM^ikmik^legaiki^^qf 
IM  ImifuageaUtk^m^iMU  maUkmed^  iU  burtkf  nf  9kewm§  thai  •  more  rairieted  bfor^ 
mm  intended  lie§  w^pontAoee  wAo  would  limit  the  meaning  qf  the  temuj  nor  wiU  mimUe  verM 
eritieiem  be  relied  on  to  contradict  the  plain  and  natmral  meaning  ^  ike  emlemee. 

nrn^bre  where,  ^fler  witend  large  legaeiee  of  etoch  had  been  gioen  ifon  irmei  Jbr  eueeeeeive  Ijfi 
it^iiwii,  a  ieeUiria^  m  ihs  ^fter-pnH  ^  her  wiU,  begneaihed  *' to  the  eeoeral  pereone  noxt 
hereiMifter  mwntiguedg  the  several  legaciee  following,''  mul  then,  tfler  meeifying  the  legaeietwed^ 
Itg&teee,  directed,^  that  all eueh  eeoeral  legaeiee,  a§  weU ae  ang  kereimfier  ghen,  ehall befrm ^ 

fwmkeid,  that  ihofioedom from  kgaeg-dntge^iedmweU  to  the  large  settled  legaeiee  qf  etoeh 
gioembgtheformer  part  qf  the  will,  as  to  the  enmnerated  legaeim  immediatelg  in  connection  with 
tho  clanae  qf  exew^tionffom  duty, 

HARRIET  AURORA  COTTON,  by  her  will,  dated  December,  1880, 
beaueathed  as  follows :— '<  I  bequeath  my  leasehold  house  in  Montagu- 
bee  for  ail  my  interest  theiein  at  my  death,  t^her  with  all  the  household 
imituK^  plate^  wines,  and  other  thmgs  therein,  and  all  other  my  persoaal 
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estate  and  effects,  of  what  natuire  or  ktdd  iioever,  6f  or  to  which  I'  dnit'be 
entitled  at  the  time  of  my  decease,  or  which  I  may  haye  E'^wer  to  diatgeor 
Appoint,  unto  Charles  Bowland  Cotton  and  Ceorge  Hear  CurasjAlnr  execdtoni 
administiators,  and  assigns,  upon  the  trust  hereinafter  expreiised  iliid  d^c&nel 
concerning  the  same;  that  is  to  say,  upon  trust  that  they,  the/ sAd'CtiliAQi 
Bowland  Cotton  and  George  Lear  Curtis,  and  the  survivor  of  thenij  and  the 
executors,  administrators,  and  assignees  of  such  survivorj  do  and  shall  absolutely 
sell  and  convert  into  money,  as  soon  as  convenientlv  may  be  after  my  decease^ 
all  my  said  personal  estate,  except  the  said  leaseholtf  house  and  other  my  effects 
, hereinafter  specifically  bequeathed^  and  also  except  any  stocks  or  publid  funds 
i  may  be  entitled  to  ;  and  for  that  purpose  do  and  shall  enter  into,  and  make 
and  execute,  all  such  contracts,  agreements,  bargains,  salefe,  assigntnehts,  acts, 
^eeds,  matters,  and  things,  as  to  them  or  him  shall  seem  meet.  And  I  db 
ded^e  my  will  to  be,  that  the  said  Charles  Bowland  CottOti  knd  George  Lg&t 
Curtis,  their  executors^  administrators,  and  assigns,  shall  stand  arid  be  possessed 
of  and  interested  in  all  the  money  to  arise  from  su^h  sale  or  disposition>f  the 
property,  and  of  and  in  the  money  of  or  to  which  I  Bhall  be  possessed' of  or 
entitled  at  the  time  of  my  decease,  upon  the  trusts  following ;  that  'is  to  %, 
.upon  trust  that  they,  the  said  Charles  Bowland  Cottdn  and  George  Lear  C^urtw, 
and  the  suryivor  of  thenit  and  the  executors^  admitiisttator^,  and  assigns  of 
such^.suryiyor,  dp  and  shall,  by,  with,  and  out  of  the  same,  pdy  my  debts  and 
funeral  and  test^entary  expenses^  and  alt  legacies  hereinafter  Ix-queathed  ;  and 
do  aqd  sh^ll  stand,  ana  be  possessed  of^  and  interested  in,  my  said  leasehold 
xpessua^^and  etfepts^  and  the  residue  of  the  said  trust  moneys^  rfoc^  fimds/and 
.securities  and  the  intei-est,  dividends,  and  annual  produce  tliereof,  lipon  and  for 
the  trusU,  intents,  and  purposes  hereinafter  expressed,  or  declared  of  or  am- 
oerning  the  same ;  that  is  to  say,  upon  trust  that  they,  the  said  Charter  Bowlaod 
Cotton  and  George  Lear  Curtis,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  surviv(>r^  do  and  shall  either  appropria^ 
and  set  apart  out  of  my  personal  estate  the  autn  of  40,000A  3  per  Centum  Con- 
solidated Bank  Annuities  (or  shall  purchase  stock  to  that  amount  immediately 
after  my  decease) ;  and  do  and  shall  stand  possessed  thereof,  upon  ati4  ^Qt 
the  trust,  iutents,  and  purposes  Hereinifter  expressed  and  declared  of  and  coik 
ceming  the  same ;  that  is  to  say,  ujxin  trust  to  pay  the  dividends  thereof  to 
Laura  Honor  Gosset  during  her  life,  and  after  her  deceasifj^iather  In  njy  fife- 
time  or  after  my  decease,  t|o  and  sha\l  stand  and  b^  possessed  of  the  Wa  sum 
of  40,000/.  stock  and  the  dividends  thereof,  as  therein  Btatedp.  Ana  1  hereV)' 
direct  that  the  said  trustees  of  this  my  ^iU  do^  and  shall  appro priate,|  and^^ 
apart  the  further  sum  of  6,000^.  3  per  Centum  Consolidated  Bank  Annuities  ^t 
ifudl  purchase  sitbck  to  that  amount  imineqjately  after  my  decease  ;  and  dp  and 
shall  stand  9od,  be  possessed  of  the  same,  upon  the  trusts  h^in^er  ^^^^ 
and  dedarf^  concerning  the  same;  that  is  to  say,  upon  trusty ^ to  pay  the  diiri- 
dends  th^reof^  tp,  Sophia  Ansley  during  lier  life,  and  frnni  and  pfter  Her  decea^i 
upon  tri)^  fdr-^n.^l^d  every  the  da ug^t iters  t^r  ^a^ighter  of  tlie  said  Sobtiia  '^nsley, 
who  shall  attaip  the  age  of  twenty *one  years  or  niarry,  to  be  divided  between  or 
among  sucn 'daughters,  if  more  than  pne,  in  equal  'shares  ;  and  if  there  shall  be 
hiit  one  such  daughter,  ihi^n  the  whole  to  fee  in  trust  fat  that  one  datightcr;  and 
jlf  there  be  no  daughter  who  shall  attain  a  vested  interest  in  th^  ^^^  ^^^  ^ 
draare  (hat  the  said  sum  of  6,000/*  stock  shall  be  congidered  as  part  of  tTie  re- 
sidue of  my  personal  estate,  and  shall  be  and  remain  upon  the  trusts  hereinftfkr 
declafed.  I  give  and  bequeath  to  the  several  persons  next  hereinafter  mentioned 
the  several  legades  following : — ^To  the  said  Matthew  Goa^t,  to  my  godson 
Adolphus  Greorge  Finch  Cotton,  to  William  Cotton  Curtis^  and  to  Charlotte 
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Elariot  Beare^  the  sum  of  50/.  each ;  to  the  said  George  Lear  Curtis,  the  sum 
>f  20(M. ;  to  Charlotte  Olier,  the  sum  of  10(V. ;  to  each  and  every  of  my 
lephews  and  nieces  who  shall  be  living  at  the  time  of  my  decease,  the  sum  of 
iOL  for  the  purpose  of  buying  mourning ;  and  the  legacies  of  such  as  are  under 
i^e,  to  be  paid  to  their  parents  (either  father  or  mother,  as  my  executor  may' 
&nk  fit)  or  ffuardian,  whose  receipts  respectively  shall  be  sufficient  discharges ; 
to  Ann  Meddings,  the  sum  of  .I9V.  19s.  And  I  hereby  direct,  that  all  such 
leveral  legacies  as  well  as  any  hereinafter  given,  shall  be  paid  immediately  after 
ny  decease  and  free  of  legacy-duty.  I  give  and  bequeath  to  my  several  ser« 
rants  next  hereindter  mentioned  the  several  legacies  following : — ^To  Barbara 
Barnard,  the  sum  of  Ip/.  19s. ;  to  Mary  Watson  and  Thomas  Nye,  the  sum 
3f  IBL  apiece ;  to  Elizabeth  Wheeler  and  William  Davis,  the  sum  of  10/. 
upiece ;  ttie  said  five  last-mentioned  legacies  to  be  payable  only  in  the  event  of 
the  said  le£atees  respectively  being  in  my  service  at  the  time  of  my  decease,  or 
baying  quitted  it  through  sickness  and  infirmity.  I  give  and  bequeath  to  each 
ind  every  of  my  servants,  whether  hereinbefore  named  or  not,  who  shall  be  living 
irith  me  at  the  time  of  my  decease  the  sum  of  5/.  for  buying  mourning,  and  to  be 
paid  immediately  after  my  decease.  I  eive  to  Rebecca  Koper  the  sum  of  10/. 
I  Year  for  her  life,  payable  half-yearly,  Uie  first  payment  to  be  made  at  the  end 
n  six  calendar  months  next  after  my  'decease.  And  I  direct  that  my  said 
trustees  or  trustee  shall  set  apart  a  sufficient  portion  of  any  of  the  public 
itock  or  funds  for  the  answering  such  annuity,  or  shall  at  tneir  or  his  discre- 
tion purchase  a  government  annuity  of  10/.  for  the  life  of  the  said  Rebecca 
R(^r,  and  in  her  name ;  and  as  to  the  residue  of  the  moneys  to  arise  from  the 
lale  and  conversion  of  my  personal  estate,  I  direct  that  my  said  trustees  shall 
invest  the  s^me  in  their  names  in  the  purchase  of  any  or  the  parliamentary 
stocks,  or  public  funds^  or  at  interest  on  government  or  real  securities  in  Eng- 
land, but  not  in  Ireland."^ 

In  a  suit  for  the  administration  of  the  estate,  the  question  raised  was  whether 
the  two  sums  of  6,000/.  and  40,000/.  stock  directed  to  be  invested  by  the  trus- 
tees, were  within  the  meaning  of  the  testatrix's  will,  where  she  directed  all  such 
leveral  legacies  to  be  free  from  legacy-duty.  The  Master  of  the  Rolls  held 
the  direction  to  be  general,  and  that  it  applied  to  all  legacies  given  by  the  will. 
Prom  diat  decree  tqe  resiouary  le^tees  appealed. 

Wood  and  Cra^  supported  the  decree  of  the  Master  of  the  Rolls,  and  con- 
tended that,  as  the  language  of  the  will  ^as  general,  full  legal  effect  must  be 
given  to  it.  The  burthen  of  shewing  the  testatrix  did  not  intend  what  the 
words  of  her  will  expressed,  rested  upon  the  appellants. 

Cooper  and  LewUf  for  the  appeal,  contended  that  the  proper  construction 
of  the  will  was,  that  the  two  sums  of  40,O00L  and  6,000/.  stock  were  not  given 
free  from  duty,  the  direction  to  that  eifect  being  contained  in  a  separate  part 
of  the  will ;  that  the  word  *^  such  ^  legacies  in  tne  latter  part  of  the  will  could 
only  apply  to  the  pecuniary  legacies  given  by  that  latter  part  of  the  will. 
The  legacies  to  be  free  of  duty,  were  lendes  to  be  paid  ;  whereas  the  legacies 
of  stock  were  not  to  be  paid,  but  to  be  set  apart  or  purchased.  The  stock 
legacies  were  settled,  and  various  particular  trusts  were  carved  out  of  them, 
while  the  pecuniary  legacies  intended  to  be  exempt  from  duty  were  given 
to  friends  and  their  children,  and  to  servants. 

The  LORD  CHANCELLOR  (without  hearing  a  reply).— It  is  not  certain 
what  the  testatrix  really  meant  with  respect  to  exemption  from  legacy-duty,  but 
the  language  of  her  will  is  in  terms  large  enough  to  include  all  the  legacies 
given  in  any  part  of  her  will.     It  is  incumbent  on  the  residuary  l^atees  to 
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flhew  that  the  testatrix  did  not  intend  that  which  the  plain  and  natural  import 
«f  her  words  expressed ;  in  fSurt,  that  she  drew  a  distinction  between  leeacies  of 
stock  in  the  first  jMrt  of  the  will,  and  the  pecuniary  legacies  given  by  the  latter 
part  of  it  I  thmk  there  is  no  such  distmction  apparent  upon  the  will ;  and 
if  I  cannot  find  that  distinction  by  the  langua||^  of^tne  will  itself,  I  cannot  dnw 
it  by  any  speculation  as  to  what  {XMsiUy  might  have  been  her  meaning  There 
is  this  distinction  made  by  the  will,  that  the  leasehold  estate  ( 


and  effects,  spe^ 
dfically  bequeathed,  are  not  to  be  sold ;  but  the  trustees  are  to  sell  all  die  rest  of 
her  personal  estate  and  pay  her  debts,  funeral  expenses,  and  all  legacies  ihereiB- 
afker  given.     Then  comes  a  provision  that  the  leasehold  estate  and  the  resdoe 
of  her  trust-moneys  are  to  be  neUi  by  the  trustees  upon  trust ;  that  out  of  ber 
personal  estate  they  shall  appropriate  and  set  apart  the  sum  of  40,0001  Thus 
per  Cent.  Annuities.    She  contemplated  either  that  she  should  be  nnsBesaeJ  d 
that  sum  of  stock,  or  that  so  much  should  be  purchased.  Then  she  mvected  tluit 
the  trustees  should  appropriate  and  set  apart  the  sum  of  0,00011  Three  per 
Cent  Stock,  for  the  benefit  of  the  plamtiffs.  Then  she  comes  to  the  bequest ''to 
the  several  persons  next  thereinafter  mentioned,  the  several  legacies  fidlowing  * 
and  enumerates  them ;  and  then  adds,  *<  I  direct  that  all  sudi  several  l*ytrFpf,  ss 
well  as  any  hereafter  given,  shall  be  paid  immediately  after  nv  decease  and  fnt 
of  legacy-duty.^    I  cannot  but  construe  that  as  meaning  all  such  legacks  as 
I  have  before  ^ven,  and  it  cannot  be  disputed  that  the  sums  of  stocE  befive 
givoi  are  Isaacs;  and  then  this  clause  exempting  from  duty  must  be  cobstrued 
to  apply  to  such  legacies  of  stock.    It  is  clear  the  direction  as  to  legacy-dnty  is 
not  confined  to  money  legacies.    The  first  provision  in  the  will  u  that  miA 
directs  the  trustees  to  pay  her  debts,  funeral  expenses,  and  all  legadea  hereinafler 
bequeathed ;  and  the  question  is,  why  am  I  to  exclude  the  two  lai^  legadei? 
There  is  nothing  to  exclude  that  but  the  small  circumstance  that,  m  the  latter 
part  of  her  will,  she  gives  the  several  trades  following.    The  penmal  estate 
was  to  be  applied  in  the  purchase  of  ^000/.  Three jper  Cent  Stock ;  but  hov 
could  that  sum  be  invested  if  the  legacy-duty  was  nrst  to  be  paid  out  <^  itf 
On  the  other  hand,  that  would  not  be  suflicient  of  itself  because  the  duty  is  bj 
law  charsed  upon  the  l^;acy;  but  when  we  are  considering  the  intentioo 
expressed,  that  is  a  circumstance,  though  not  one  of  any  great  weight    The 
point  however  cannot  be  determined  on  such  minute  criticism,  but  on  die  con- 
struction to  be  put  upon  the  plainly  expressed  language  of  tl^  sentence.  I  think, 
then,  that  the  oecree  of  the  Master  of  the  Rolls  is  right,  and  it  must  be  affinned, 
with  costs. 


THE  LORD  CHANCELLOR'S  COURT. 
July  15  and  22, 1946. 

DiSTBICBSEN  V.  CaBBUBN.  (o) 


Y  am  mftmmmd  uao  impwtfiet  or  infirm  tktti  tht  Oomrt  e€»  d§ert0 m&  niiaiaUial prnforwuma  qfih€ 
mkmU  qf  tJU  iermg,  th9  pwrHn  will  he  l^ft  to  punue  their  legal  r§medie8f  and  the  Court  qf  Equity 
will  not  imterf ere ;  M  where  there  is  a  plain  and  dietinet  negative  agreement  on  the  one  eide,  and 
m  poeitim  agreement  on  the  ether,  the  Court  will  not  refrain Jrom  ea^etrting  the  negaiiee  agreement 
kf  n^funetionfheeame  there  meg  he  eoempoeitieeetipuliiene  whiek  the  Court  eenneieiiforeeagakeit 
tkepkuni^. 

ne  rulee  and  prine^flei  hg  which  the  Court  ie  guided  in  eatee  qf  epeeijle  petformanee,  are  not  atte- 
geiker  ee-esteneiee  %eith  thoee  bg  whieh  the  Juriedietion ef  rettriUning  kg  h^uneOon  ieregulatedt 
mnd  ikere  ere  eaeee  in  wkiek  the  Oeuri  will  grani  «s  ii^unetien  eg^onrnt  agreement,  in  wMek  no 
decree  for  a  epee^le  performance  would  be  decreed^ 

n«ff,  where  the  drfendant  had  agreed  to  employ  theplaintif  ae  eole  wholeeale  agent  for  the  eale  qf 
n  medicinal  oil,  to  allow  him  a  dieeount  rf  40  per  eent^  and  to  allow  no  greater  diecount  then 
tb  per  cent,  to  m^  other  pereon^  m  demurrer  to  m  bilifkd  bg  the  pUhUiffiit  epeef^  performance 
mad  for  em  j^jemetion,  wee  giwrriiM, 

THIS  was  an  appeal  against  an  order  made  by  the  Vioe-Cbancellor  of 
Endandy  allowing  a  demurrer  to  the  whole  bill  for  want  of  equity. 

The  bill,  filed  on  the  8rd  of  February,  1845,  stated  that  plaintiff  had  for  manj^ 
fears  carried  on  an  extensive  business  as  a  vendor  of  patent  medicines  at  his 
pliu»  of  business  in  Oxford-street,  and  had  as  sudi  acquired  considerable  repu- 
tation, and  his  shop  has  become  a  place  of  great  resort  for  persons  purchasinff 
patent  medicines,  and  was,  at  the  date  of  the  agreement  thereinafter  mentioned, 
possessed  of  ample  means,  by  advertising  in  an  almanac  puUished  by  him,  and 
JAving  a  circulation  of  upwards  of  100,000  copies  annually,  and  also  b^  means 
)f  printed  wrappers  used  in  his  business,  and  b^  other  means,  of  publishing  and 
naking  known  to  the  public  the  different  medicines  sold  by  him. 

That  in  the  year  1840  the  defendant  having  discovered,  or  become  possessed 
if,  a  recipe  or  prescription,  known  only  to  him^f,  for  makfaig  an  oil  or  medidne, 
irhich,  as  he  represented  to  plaintiff,  possessed  mat  virtue  and  efficacy  in  the 
mre  of  gout,  rheumatism,  sprains,  bruises,  and  o3ier  pains  and  disorders  of  the 
ike  nature,  whidh  medicine  or  oil  was  called  and  described  by  defendant  as 
*  Cabbum's  Anttdoloric  Oil,^  applied  to  plaintiff  and  requested  htm  to  become 
iie  sole  wholesale  agent  of  the  said  medicine  or  oil  at  a  rate  of  40.  per  cent, 
liaoount  or  aUowance  upon  the  retail  selling  prices  of  the  said  medicine  or  oO, 
md  that  the  plaintiff  should,  at  the  expiration  of  every  three  months,  pay  to  the 
ndd  defendant  the  price  or  vtdue  of  the  said  medidne  or  oil  so  supplied  by  him, 
mlculated  at  the  invoice  or  selling  price  less  the  said  sum  of  40/.  per  cent. 
:hereon ;  and  the  plaintiff  having  assented  to  such  application  of  said  defendant, 
;he  terms  thereof  were  embodied  in  an  agreement  in  writing,  bearingdate  the  1st 
yf  October,  1840,  and  made  between  the  said  defendant  ofthe  one  part,  and  the 
ilaintiff  of  the  other  part,  and  thereby  the  said  defendant  for  himself,  his  exe- 
mtors,  administrators,  and  assigns,  did  promise  to,  and  agree  with,  the 
plaintiff  that  he,  the  said  defendant,  would,  for  the  space  of  twenty-one  years 
Srom  the  date  thereof,  employ  and  continue  to  employ  the  plaintiff  as  the 
vfaolesale  agent  of  him,  the  said  defendant,  for  the  vending  and  sale  of  the  said 
nedidne,  (»lled  "  Cabbum's  Antidoloric  Oil ;  *  and  he  did  thereby  appoint 
he  plaintiff  to  be  his  wholesale  agent  accordingly.  And  he,  the  said  defendant 
ilso  by  the  said  agreement  acr^  and  undertook  that  he  would  supply  the 
daintiff  with  the  sdd  medicine  from  time  to  time  in  sndi  quantities  as  he 
(«}  ReporM  by  R.  O.  Wklvoed,  Btqi.,  Bvfitltr-tt-tew. 
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should  order  in  writin^y  and  would  invoice  the  same  to  him  at  and  after  the 
rate  of  40i.  per  cent,  discount  under  the  respective  retail  prices  thereof.  And 
further,  that  the  said  defendant  would  not,  during  the  continuance  of  the  ml 
agreement,  supply  or  sell  anjr  of  the  said  medicine  to  any  other  person  or  persons 
wnomsoever  for  sale  again,  with  a  larger  discount  or  allowance  than  S5/.  per  cent 
under  tlie  several  retail  selling  prices  thereof,,  or  with  any  other  deductku  or 
allowance  whatsoever;  and  the  plaintiff^  in  consideration  of  such  aereement on 
the  part  of  the  said  defendant,  did,  by  the  said  agreement;  Viomiilht  'and 
a^ree  with  the  said  defendant,  that  he  would  continue  andVbi'^tlWSMfipl&k 
agent  of  the  said  defendant  for  the  vending  and  sale  of  the  aaid'^tisepjdne, 
called  ^<  Cabbum*s  Antidoloric  Oil,*'  for  the  said  period  of  tW^ty-onejem, 
upon  the  terms  and  for  the  consideration  in  the  sidd  asr^^tnejit  diil^UMMr ;  and 
that  he  would,  at  the  expiration  of  every  three  months  durihfii  the'<i<>lkA[i]Liaiiioe 
of  the  said  agreement,  on  an  account  in  writine  beinff  fiihiisned  t!&%imof  (he 

Suantities  of  the  said  medicine  so  supj^ied  to  tiirn,  'nirth^Brith  'pfay  to  the  add 
efendant  the  price  and  value  of  the  said  liiedicine  io  sAppIictf  fo  nibiVcflciflated 
at  the  invoice  pnce  aforesaid. 

Tliat  immeaiately  nfter  the  es^ecution  of  the  said  lBgreement,'fljid  fh^  dme 
to  time  till  the  present  time,  the  ^md  defendant,  in  p^frcrmanciWhis  said  agree- 
ment, supplied  to  the  plaintiff*  divers  large  quantities  of  the  said  n^edicioe^ 
which  said  medicine,  maibly  by  tlit?  exertions  of  the  plaintiff,  acquired  an  ex- 
tensive sale,  and  became  rapidly  known  to  the  public ;  and  the  plaidtiif  incurred 
very  considerable  coats  and  expeqseg  iii  and  abotit  printing  ^nd  publishing 
advertisements,  aqd  priniing  and  distributing  lar^e  quantities^  of  labels  and 
wrappers,  setting  fdfth  the  nature,  virtues^  and  efft^cts  of  the  said  ihedi cine; 
and  the  plaintiff  regtilarly,  at  ttje  escpiratioti  of  every  three  months  from  the 
date  of  the  said  agreement,  had  paid  tai^Ke  said  d^jFendant  the  price  or  valu^of 
.  the  quantities  of  tne  said  medicine  suppUed  by  bi(n  to  the  plainUff  during  the 
preceding  three  months,  calculated  at  the  invoice  {ii^ce  as  afote^tj^  less  the 
said  discount  allowance. of  40/.  per  cent.  i     -^       ^  - 

That  by  means  ifemaidf  the  plaintiff  aoid  he^»  %Kiiud  def^JAlinlV  ei^d^ 
rived  con^deiableprofls.   .       ^  "  '  '   vnnn.  .|-j 

That  the  said  rodditaae  having,  through  the  e^Certibns  of  the  pTaintiff,  beaxoe 
known,  and  havirig  attained  a  very  considerable  celebrity  abd  sale,  the  sdd 
defendant  became  qeearous  of  depriving  the  plaintiff  of  the  ^nefit  to  Which  he 
was  entitled  under  tl}e  saidagreeoieiit,  or  a  great  part  thereof;  and  accordiaglj 
the  defendant  suppled  and'  sold  to  divers  other  vendors  of  jpatent  medicines  ia 
London,  and  divers  other  vendors  of  patent  medicine,  druggirts^  and  other  shop- 
keepers in  various  parts  of  England  and  Wales^  l^rge  quantises  of  the  said  medi- 
cine  for  sale  again,  and  made  to  them  in  respect  of  such  sales  and  supplies  a  larger 
allowance  by  way  of  discount  than  9BL  per  cent,  upon  the  several  retail  selbn^ 
prices  thereof,  or  made  some  terms  or  arrangement  with  t^spect  to  such  rules 
and  supplies  whereby  he  sold  and  supplied  to  such  vendors,  druggists,  or  shop 
keepers,  a  greater  number  of  bottles  orthc  said  uiedicine  to  thedo^en,  or  by  some 
contrivance  he  endeavoured  to  evade  the  terms  of  the  ^d  agreem^tt  wfiich 
secured  to  the  plaintiff  such  benefit  as  might  be  derived  by.selliog  the' said 
medicine  to  other  persons,  so  supplied  to  him  at  such  pnce  as  in  tl^e  said'agree- 
ment  mentioned.  That  by  so  selling  and  supplying  the  isaid  meAicioe  to.  such 
persons  other  than  the  plaintiff  for  sale  again,  in  breach  of  his  ^d  agpem^t, 
with  a  larger  discount  lor.  allowance  than  25/»  per  cent,  upon  the  retaU  awing 
prices  thereof,  the  defendant  had  derived  very  considerablepront  oyer  and  abo^e 
the  601.  per  cent  on  tjhe  retail  selling  prices  of  such  medidoe  which  he  would 
bav^  obtdQiod  l^adbe  sold  and  suppbecl  the  san^e  tp  the  plaintiff. 

That,  althougii  the  defendant  was  at  liboty,  under  the  terms  of  the  said 
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igreement,  to  sell  the  said  medicine  by  retail  to  any  person  or  persons,  yef,  in 
xmsideration  of  the  services  of  the  plaintiff  in  and  about  the  aisposing  of  the 
laid  medicine,  and  bringing  the  same  into  notice,  he  was  restrictea  from  selling 
he  said  medicine  wholesale  to  any  person  or  persons  whomsoever  for  sale  again 
irith  a  larger  discount  or  allowance  than  25/.  per  cent,  under  the  several  retail 
idling  prices  thereof,  without  any  other  deductions  or  allowance  whatsoever. 

That  under  and  by  virtue  of  rights  given  to  the  plaintiff  by  the  said  agrec- 
nent,  be  is  entitled  to  receive  and  oe  paid  by  the  said  defendant  all  such  profit 
K  he  shall  have  made  since  the  date  of  the  said  agreement  by  the  sale  of  the 
said  medicine  to  any  person  or  persons  other  than  and  besides  the  plaintiff  to 
kU  a^ain  with  a  larger  discount  or  allowance  than  S5/.  per  cent,  under  the 
Kveru  retail  sdling  prices  thereof,  over  and  above  the  sum  of  60/.  per  cent. ;  that 
is  to  say,  the  plaintiff  is  entitled  to  receive  from,  and  be  paid  by^  the  defendant 
ill  sum  and  sums  of  money  which  he  should  have  reoeivec}  from  or  been 
allowed  in  account  by  any  persons  or  person  whomsoever,  for  any  quantities  or 
quantity  of  the  said  medicine  to  sell  again  with  a  larger  discount  allowance 
tnan  S52.  per  cent,  under  the  several  retail  selling  prices  thereof,  exceeding  in 
■mount  the  sun^  of  60Z.  per  cent,  of  the  said  several  retail  prices. 

That  the  plaintiff  is  also  entitled  to  receive  and  to  be  paid  by  the  defendant 
fbs  amount  of  profit  which  the  plaintiff  would,  have  made  by  the  sale  of  the 
sud  medicine,  so  improperly  sold  and  supplied  by  the  defendant  to  other 
po^ns,  if  ttte  same  Quantities  of  the  said  medicine  had  been  sold  and  supplied 
Dj  the  defendant  to  tne  plaintiff,  and  that  an  account  ouffht  to  be  taken  of  the 
^uantitiet  of  the  said  medicine  supplied  by  the  defendant  to  any  person  or 
pqpsQDs  since  the  date  of , the  said  agreement  in  breach  thereof. 

And  the  plaintiff  also  ^charged  that,  under  the  terms  of  the  said  agreement, 
Qie  defeiidaht  yi^'jesftncted  and  prohibited  from  supplying  the  said  medicine 
to.  anj^  ^persons  or.  pe^  other  than  the  plaintiff  for  sale  again  with  alarjger 
discount  or  dlowance  than  25/,  per  cent  uader  the  several  retail  selling  prices 
tl^erelof,  without  any  (deductions  or  allowance  whatever. 

^A^dthe  plaintiff  also  ^barged^  thai,  tjiei  intention  of  the  plaintiff  and  the 
defendant' entering  into  the  said  agreement,  was  to  promote  their  mutual  benefit, 
■qd  thatr^  plaintiff .shp^ld  advance  juid  promote  the  sale  of  the  said  medicine, 
and  tW  the  pliiiitjff!^  asrtbe  ivifbplesale  .agent  of  the  defendant,  should  derive 
tbciiufofit  of  ^dljb^apd-.sup^^  other  persons  with  the  said  medicine  which 
he  might  be  al)le.ta|  make  m.  purchasing  the  sameat  such  .price  as  aforesaid, 
and  that' no  othef, '^person  .should  be  supplied  by  the  defendant  with  the  said 
medicine  to  sell  i^n  at  a  lower  price,  or  with  a  greater,  allowance  or  discount 
or  advantage  than  the  plaintiff  was  supplied  therewith.  ^  . 

And  the  d^intiif  also  charged  that  the .  said  defendant  was  also  a  licensed 
publican  am  wiqcsmerchant,  and  that  he  has  not  now  and  had  not  at  the  date 
of  tbe^saod  agreement,  or.  at  ^ny  times  sipce,.'the  m^ps  of  bringing  the  said 
medicine  jproperiy  to  the  notice  of  the  public  except  through  the  means  of  some 
vendor  orpateht  ijiedicines,or  some  person  in  that  line  of  ousiness. 

And  the  plaintiff  also  charged  that  defendant  had  kept  accounts  of  all 
the  said  inedicfnes  sold  or  supplied  by  him  to  aiij  person,  and  that  from  such 
aooounts  it  would  appear  what  quantities  thereof  had  been  sold  or  supplied  to 
any  other  person  or  persons  in  breach  of  the  terms  of  the  said  agreement,  and 
when,  and  for  what  price  or  prices,  and  under  what  terms. 

And  the  bill  prayed  that  an  account  might  be  taken,  under  the  direction  of 
the.  Court,  of  all  and  singular  the  quantities  of  the  said  medicine  sold  or  supplied 
b^  the  defendant  to  any  person  or  persons  other  than  the  plaintiff  to  sell  again, 
since  the  date  of  the  said  agreement,  with  a  larger  discount  or  allowance  than 
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ML  percent  under  the  ievctal  retail  selling  piiees  dwreof^oniitdii 
deduction  or  allowance  or  adTsntage  whataoercr,  in  bmidi  of  the 
the  said  agreement. 

And  that  an  aooount  might  be  taken  in  like  manner  of  the  rant  and  anBMjcf 
nmiey  received  by  the  de£endant>  oTTalloved  to  him  in  aeoonnl  hom  or  by  nqr 
audi  last-mentimed  penon  or  perions  for  tar  in  reqpect  of  such  aalea  or  wappBtL 


And  that  the  defendant  might  be  ordered- to  pay  to  the  plaintiff  what,. imoa 
taking  such  account,  it  should  appear  he  had  so  received,  or  been  nttranis 
account  over  and  above  the  sum  otOOL  per  oent.  of  the  said  retail  .aelli^g  pnan 
of  the  said  medicine. 

And  that  it  mifffat  be  ascertained,  by  and  under  the  direction  of-the  Coat^ 
irhat  profit  the  plaintiff  would  have  made  in  re»pect  of  and  by  sales  of. the 
naid  medicine  if  the  said  several  quantities  thereot  so  sold  or  supplied  to  odnr 
persons  by  the  defendant,  in  breach  of  his  said  agreement,  had  been  aold  or 
supplied  to  the  plaintiff. 

And  that  the  defendant  might  be  deereed  to  pay  the  same  to  the  phuntiC 

And  that  the  defendant  mi^t  be  restraioed  by  injuuctioQ  from  suppbiag 
or  selling  any  of  the  said  medicine  during  the  term  of  twenty-one  yean  aim 
the  date  of  the  said  agreement  to  any  penon  or  persons  whomsoever  other  than 
the  plaintiff  for  sale  again  with  a  lar^  discount  or  aUowance  than  SUL  fs 
cent,  under  the  several  retail  selling  pnoes  thereof. 

To  this  bill  the  defendant  put  m  a  general  demurrer,  which  the  Vise- 
Ghanoellor  had  allowed.    From  that  order  the  phdntiff  appealed. 

James  Parker  and  Glaeee,  fbr  the  appeal,  contended  that  the  dochrinr  oa 
which  the  Vice-Chancellor  allowed  the  demurrer  was,  that  as  the  Court  coiddaat 
;oampel  the  plaintiff  to  purdiase  the  medicines  froos  the  defendant,  it  ooold  not 
Retrain  the  defendant  nam  selling  to  othere  than  the  plaintiff;  that  dootnse 
aras  sdely  founded  on  the  cases  of  Memble  v.  JTeon  (6  Sim.  a86)»(a)  and 
JOmberl^  ▼.  Jennrnga  (6  8hn.  84A).  (6) 

The  LORD  CHANCELLOR.— It  is  not  an  agreement  for  atlling  ik 
medicine  at  all,  but  for  employing  the  plaintiff  as  agent.  The  agreement  mpt 
that  the  defendant  is  not  to  emidoy  any  other  agent  at  more  discount  than  fUL 
per  cent.  As  you  have  read  tne  allegation  of  the  agreement,  it  would  Icsve 
the  defendant  open  to  sell  die  medicine  to  other  persona. 

Parker. — The  agreement  is,  that  he  will  not  supply  or  sdl  whoksak  to 
any  other  persons  at  a  greater  discount  liian  95L  per  oent. 

The  LORD  CHANCELLOR.— How  can  you  limit  the  use  to  which  ma> 
diasera  may  apfdy  it  ?  Might  not  any  person  come  into  the  de£mdant*8  mf) 
and  buy  the  medicine  with  Sie  intention  of  selling  it  again? 

<«)  KembU  ▼.  Kim  (6  Sim.  SSS).     DMember,  Uie«oBtnnr)  kit  opiilon WM,  tkat «k«t  Am aptt- 

1899.— The  nrofrietcNrt  of  Coveat  Quitm  ThMtra  meat  if  msiQlr  ud  tihttmrtally  of  aaaelHa  nteh 

•greed  ia  writing,  with  an  actor,  that  he  ihonld  act  and  ie  lo  undetermined  that  it  le  tmpoerihie  te  hiN 

for  iwenty-fow  nighte,  daring  a  eettain  period  of  perfommiiee  in  the  Court  of  Bqolty,  and  iti'0>J[ 

Iteo,  at  their  thMtre,  and  that  in  .the  meantime  giaidcd  h^  a  aegatlTe  nravleioo,  that  Govt  «■ 

he  ehould  not  act  at  any  other  place  in  London.  leaTe  the  parties  altogetner  to  a  court  of  law,  ud 

Lord  Lyndhuret,  C,  granted  an  iifjanction,  ex  will  not  gire  partial  renef  by  enftirelBg  only  a  ntge- 


Hie  Honour,  therefDre,  thoaght  proper  to  db- 
iolTe  the  i^Jnnetlon. 
wIthlibertTtothedefendiuittomofetodieeelTethe         (h)  JCM<rl0rT./0miimf(68bia»34O).  Ja 


i^}anction  before  the  Yice-Chanoellor.  IS3S.— In  this  eaie,  Sir  L.  Shadwdl,  YJOJE^i^^ 

On  the  motion  to  diesolre  being  made  before  Sir  dded  that  where  a  party  agreee  not  to  do  a  pir- 

L.  Shadwell,  V.C.E.,  his  Honoar  expressed  hie  tienhv  aet.  and  there  are  other  terms  la  thaa|iN- 

opinion  that  the  epeemeat  in  qneetkm  is  each  a  one  meatwhkh-arosoTagaethettheCoart  ranaer<s« 

as  the  Ck>artco«lanot  perform.    There  is  no  ssetiiod  force  thes^  It  will  not  grant  an  li^anetion  to  icsbris 

ofarrlTing  at  that  which  is  the  eobctaaoe  of  tte  the  breadkol the aeg&fe  term;  and  the  Odai[t«a 


fMalraet  betwesa  the  partios,  by  means  of  aay  pro-     not  gifo  aayamiitiaet  to  a  partf  teekiiia  to  i 
cess  which  this  Court  is  enablad  to  Issaeg  and     aJuidbsiitia* 
ttanBfore  (unlest  there  it  sobn  poiltifi  sattmtty  to 
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Parker.-^Bnt  he  must  not  sell  it  at  a  greater  discount  than  25/.  per  cent. 
The  doctrine  on  which  the  Vice-Chancellor  had  acted  was  peculiar  to  himself, 
and  had  not  been  sanctioned  by  the  decisions  of  any  other  judge.  Tl)e  Vice- 
ClMDceUor,  in  giving  judgment  in  Kemble  v.  Kean,  has  said,  ♦'There  is  no 
iMctfaod  of  arriving  at  that  which  is  the  substance  of  the  contract  between  the 
fMrdes  bj  memns  of  any  process  which  this  Court  is  enabled  to  issue ;  and 
therefore  (unless  there  is  some  positive  authority  to  the  contrary)  ray  opinion 
iMf  that  where  the  agreement  is  mainly  and  substantially  of  an  active  nature, 
jnd  is  to  undetermined  that  it  is  impossible  to  have  performance  of  it  in  this 
oourt,  and  it  is  only  guarded  by  a  negative  provision,  this  Court  will  leave  the 
puties  altc^ether  to  a  court  of  law,  and  will  not  give  partial  relief  by  enforcing 
cmiy  a  negative  stipulation.  I  think  what  liord  Eldon  said  in  Morris  v.  Cot- 
muui  bears  upon  this  case.**"  In  that  case  it  was  clear  tb^e  was  no  connection 
between  the  inability  of  the  Court  to  compel  Mr.  Kean  to  act  for  the  plaintiff, 
or  to  prevent  him  from  acting  elsewhere.  That  case  had  been  followed  by  the 
Vice-Chancellor  in  Kimherly  v.  Jennings^  and  in  Baldwin  v.  The  Useful 
Knowledge  Society  (9  Sim.  593).  (a)  It  was  a  most  important  question  as  to 
the  jurisdiction  of  the  Court,  and  if  this  Court  will  not  act  in  every  case  where 
it  cannot  enforce  both  negative,  and  positive  agreements,  the  principle  will 
extend  to  many  cases  not  contemplated,  and  will  materially  abridge  the  useful 
power  of  the  Court.  For  instance,  in  the  case  of  a  farm  lease  containing 
lestrictive  covenants.  So  in  the  case  of  a  mill,  at  which  all  the  grain  of  certain 
tenants  must  be  ground.  There  the  law  implies  a  duty  to  keep  the  mill  in 
lepair,  and  it  would  be  a  defence  to  shew  that  the  owner  of  the  mill  had  not 
pmbrmed  his  implied  agreement.  That  principle  had  been  affirmed  in  several 
CMes.  {Morris  v.  Colman,  18  Yes.  438.)  {b)  The  Vice-Chancellor  had  said, 
in  giving  judgment  in  Clarke  v.  Prtce^  that  the  case  of  Morris  v.  Colman 
haa  turi^  upon  the  partnership  between  the  parties,  and  upon  the  partnership 
articles.  But  that  was  not  so.  In  Morris  v.  Colman  the  bill  prayed  an 
injunction  to  restrain  Mr.  Colman  from  writing  dramatic  pieces  for  any  other 
theatre  than  the  Haymarket ;  and  Lord  Eldon  said,  ^^  I  cannot  perceive  any 
notation  of  public  policy  in  this  provision.  The  case  of  trade  to  which  it  has 
been  referred  is  quite  distinct.  If  Mr.  Garrick  was  now  living,  would  it  be 
unreasonable  that  he  should  contract  with  Mr.  Colman  to  perform  only  at  the 
Haymarket  Theatre,  and  Mr.  Colman  with  him,  to  write  for  that  theatre  alone  ? 
Why  should  they  not  thus  engage  for  the  talents  of  each  other  ?"  The  Vice- 
Chancellor  had  also  referred  to  Clarke  v.  Price  (2  J.  Wilson  C.  C.  157),  (c) 
but  Lord  Eldon  thei-e  expressly  said,  that  there  were  no  negative  terms  in  the 

(a)    Baldwin  v.   The  Useful  Knowledge  Society  and  the  Society,  1  cannot  grant  the  injunction, 

(9  SiBEU  393).    19th  November,  1838.   Sir  L.  Shad-  which  is  merely  ancillary  to  what  the  Court  may  do 

wall,  V.C.E. — By  an  agreement  between  the  plain-  at  the  hearing  of  the  cause.'' 

lift  mnd  the  defendants,  the  former,  in  consideration  {b)  Morris  v.  Colman  (18  Ves.  438).    January, 

td  certain  payments  to  be  made  by  them  to  the  1812. — In  this  case,  Lord  Eldon,  C,  decided  that  a 

bitter,  were  to  have  the  exclusive  right  of  eneraving  contract  with  the  proprietors  of  a  theatre  not  to 

and  publishing  a  series  of  maps  from  drawings  to  write  dramatic  pieces  for  any  other  is  legal,  as  a 

be  furnished  to  them,  from  time  to  time,  by  the  similar  restraint  of  a  performer  would  be,  and  is 

latter.  perfectly  distinct  from  a  covenant  restraining  trade 

The  Tiec-Chancellor,  after  stating  other  grounds  generally. 

for  rcfosing  to  grant  an  injunction  to  restrain  the  (c)  Clarke  v.  Price  (2  Jno.  Wilson's  C.  C.  157). 

defendanU  from  acting  in  violation  of  the  agree-  July,  1819.— Lord  Eldon,  C,  made  the  following 

Beat,  said:  "How  can  I  compel  the  Society  for  decision :~"  The  Ck>urt  cannot  specifically  perform 

the  Ditfiision  of  Useful  Knowledge  to  furnish  the  an  agreementwhercby  a  party  agrees  to  compose  and 

plelatifrs  with  drawings  of  maps,  from  the  eng^ving  write  reports  of  cases,  determined  in  a  court  of  jus- 

■ad  pabUshing  of  which  they  ai«  to  derive  a  profit?  tice,  to  be  printed  and  published  by  a  particular  indi- 

If  I  cannot^  so,  the  principle  which  Lord  Eldon  vidual  for  a  stipulated  remuneration,  nor  interfere 

1  in  Clarke  v.  Price  applies ;  and,  as  I  am  by  injunction  to  restrain  the  party  from  permitting 


adopted] 
mtMt  t 


to  compel  a  specific  performance  of  the     reports  written  bv  him  to  be  published  by  another 

^loeaicnt  between  Meiara.  Baldwin  and  Cmdock     person ;  the  remedy,  if  any,  is  at  law." 
TOL.  II.  O 
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agreement,  and  put  his  decision  upon  this,  that  if  the  contract  was  one  the 
Court  could  not  oirectly  carry  into  execution,  it  would  not  indirectly  eiifi»ce  it 
by  restraining  the  defendant  from  doing  some  other  act. 

The  LORD  CHANCELLOR.— You  say  that  case  is  not  an  authority  tat 
the  position  that  the  Court  will  not  interfere  to  enforce  the  negative  agreemeit 
where  it  cannot  enforce  the  positive,  because  there  was  in  that  caae  np  nqpaliTa 
agreement  ? 

Parker. — Yes.  That  is  supported  by  Rankin  v.  Huskissan  (4  Sim.  18);  (a) 
WiUiams  v.  Williams  (2  Swanst.  258);  (6)  Barrett  v.  Blagrow  (6  Va. 
566).  (c) 

The  LORD  CHANCELLOR.— There  is  also  the  case  of  the  British 
Museum  (The  Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum^ 
S  Myl.  &  Keen,  ^59)^  (d)  and  that  of  the  Cockspur-street  Statue  (<Sgrujrf  v. 
Campbell^  1  Myl.  &  Cr.  459),  (e)  decided  by  me. 

(a)  Rankin  v.  Hmki$9(m  (4  Sim.  13).  August, 
1830.— Sir  L.  Shadwell,  V.C.E.,  granted  an  injunc- 
tion to  restrain  the  Commissioners  of  Woods  from 
building  on  part  of  the  site  of  Carlton  Palace,  in 
▼iolation  of  the  terms  of  an  agreement  entered  into 
by  them  with  the  plaintiffs  for  a  building  lease  of  an 
■ojoining  part  of  the  site. 

(6)  WiUiam  t.  WilUam  (2  Swanst.  253).  June, 
1818. — A  coach-master  having  sold  his  share  of  the 
business  to  his  partner,  with  an  undertaking  not  to 
be  concerned  in  any  coach  running  from  Reading  to 
London,  or  prejudicial  to  the  business  which  he  had 
sold.  Lord  Eldon,  C,  granted  an  injunction  restrain- 
ing him  from  running  a  coach  from  Pangboume 
through  Reading  to  lAudon. 

(c)  Barrett  v.  Blagrave  (5  Yes.  555).  August, 
1800. — Lord  Loughborough,  C,  granted  an  injunc- 
tion to  restrain  a  breach  of  covenant,  secured  by 
forfeiture  of  the  lease  and  a  penalty. 

This  injunction  was  subsequently  dissolved  by 
Lord  Eldon,  on  the  ground  that  the  answer  con- 
tradicted the  affidavits,  and  shewed  consent  for 
several  years.    (6  Ves.  104.) 

(d)  The  Duke  of  Be^ord  v.  The  Trustees  qf  the 
British  Museum  (2  Myl.  &  Keen,  552).  July,  1822. 
— ^Where  land  is  conveyed  in  fee,  by  deed  of  feoff- 
ment, subject  to  a  perpetual  ground-rent,  and  the 
feoffee  covenants  for  himself,  his  heirs  and  assigns, 
with  the  feoffee,  the  owner  of  adjoining  lands,  bis 
heirs,  ezecutont,  administrators,  and  assigns,  not  to 
use  the  land  in  a  particular  manner,  with  a  view  to 
the  more  ample  enjoyment  by  the  feoffor  of  such  ad- 
joining lands,  and  the  subsequent  acta  of  the  feoffor, 
or  of  those  claiming  under  him,  have  so  altered  the 
character  and  condition  of  the  adjoining  lands,  that, 
with  reference  to  the  land  conveyed.  Lord  Eldon, 
C,  who  was  assisted  by  Sir  F.  Plumer,  M.R.,  held 
that  the  restriction  in  the  covenant  ceases  to  be  ap- 
plicable according  to  the  intent  and  spirit  of  the 
contract,  a  Court  of  equity  will  not  interpose  to 
enforce  the  covenant,  but  will  leave  the  parties  to 
law. 

Quare,  whether,  upon  such  a  covenant,  there 
could  be  any  remedy  at  law  against  the  assigns  of 
the  covenantor  ? 

His  Lordship,  in  the  course  of  his  judgment,  is 
reported  to  have  said—''  It  is  impossible  to  state, 
as  the  doctrine  of  a  Court  of  equity,  that  the  Court 
will  carry  into  execution  a  specific  covenant  in  all 
cases  where  the  legal  intention  of  the  deed  is  found ;'' 
and  *'  if  the  parties  have  so  dealt  with  regard  to  the 
legal  rights,  that  the  object  of  the  one  party  is 
defeated,  is  the  other  to  do  what  be  pleases,  while 
the  first  is  not  at  liberty  to  call  upon  that  other  to 
account  for  doing  that  which  be  himself  is  by  the 
deed  prohibited  from  doing  ?    I  do  not  think  that  s 


Court  of  equity  it  to  act  by  raeiprodty  of  «df«Mft| 

I  rather  mistake  what  has  been  held  to  be  the  do^ 
trine  of  Courts  of  equity  during  the  whole  eoisse 
and  practice  of  my  Ufe,  if  this  Court  does  Ml  iif 
to  parties  who  are  so  dreumstaneed, '  Confinayovr 
self  to  your  legal  remedies,  if  you  haire  any,  and  ds 
not  come  here  in  caaea  of  this  deicriptioA  to  Mk  «f 
the  Court  to  give  you  more  relief  thaa  could  be  qb» 
tained  in  a  court  of  law.' " 

(e)  Squire  v.  Campbell  (1  Myl.  &  Cr.  409).  Idf 
20,  21,  37,  1836.  Lord  Oottenham,  C^—Am  Adtsf 
Parliament  empowered  the  Commissioners  of  Woods 
and  Forests  to  make  certain  new  streeta  ftceordiag 
to  a  particular  plan  there&a  referred  to,  and  tokMt 
and  to  enter  into  agretmenta  for  leasing  the  giewd 
in  the  lines  of  the  new  streets.  Under  this  power, 
leases  were  granted  of  two  plots  of  ^ptaaaii  «fOi 
which  the  lessees  erected  two  partiecdar  hoomia 
the  line  of  one  of  the  new  streets.  Each  of  tte 
lessees  described  the  plot  of  ground,  which  fl  de« 
mised,  as  being  on  the  north  side  of  a  new  stmt 
then  forming  there,  called,  &c.,  and  as  fronting  to- 
wards the  south  on  the  said  new  ttlreet.  •  The  Blia 
referred  to  in  the  Act  of  PariiaiBeat  .erbiMtiAtM 
open  space  in  front  of  the  sites  of  these  houses ;  hot 
that  plan  was  not  mentioned  in  either  of  tiie  leases. 

The  intended  streets  were  coondeted,  andtki 
space  in  front  of  the  houses  was  left  open,  lbs 
Commissioners  of  Woods  and  Forests,  and  the  pn- 
ing  committee  of  the  parish  afterwarde,  gavopff- 
m»8ion  to  certain  persons  to  ereet  an  equestrita 
statue  in  the  open  space,  and  those  persons  pro- 
ceeded to  place  it  upon  a  part  of  that  open  idms, 
but  without  interfering  with  the  line  of  the  canlifs- 
way  of  the  new  street  in  which  the  houses  stood. 
The  lessees  of  the  house  thereupon  filed  a  bS  ta 
restrain  the  erection  of  the  statue,  alleging  that  upoa 
the  treaty  for  the  leases,  the  lessees  were  shewn  the 
plan  of  the  intended  new  street  and  parts  a4|aocit^ 
by  which  it  appeared  that  the  space  in  question  wis 
to  be  quite  open  and  free  from  all  obatrmctions,  sad 
that  it  was  upon  the  treaty  represented  and  stated* 
that  opposite  the  two  houses  a  free  passage  wovU 
be  left  of  certain  dimensions,  which  wouloT  be  eon- 
tracted  by  the  erection  of  the  statue.  They  also 
alleged  that  the  proposed  erection  would  '<iw»i«»A 
the  value  of  their  property,  and  would  be  a  pabUe 
and  a  private  nuisance. 

Lord  Cottenham  held  that  these  dronmstaaoss 
did  not  entitle  the  lessees  to  an  ii^unetion  to  restiiia 
the  erection  of  the  statue ;  it  is  not,  as  is  said  ia 
one  case  (see  Dick.  175,  and  l6yes.343),  because  the 
value  of  the  property  may  be  lessened,  and  it  is  iiot, 
as  is  said  in  another  (see  1  Dick.  175),  bccaaie  a 
pleasant  prospect  may  oe  shut  out,  that  this  Court 
is  to  intenere.    It  must  be  an  injury  very  dlfforat, 
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Glasse* — The  defendant  is  now  seeking  to  escape  from  the  performance  of  his 
agreement,  which  is  not  merely  one  of  agency,  but  for  the  actual  sale  of  the 
medicines.  An  account  of  the  medicines  supplied  to  the  plaintiff  is,  by  the 
agreement,'  to  be  settled  every  three  months,  and  the  amount  paid  without 
rdTerence  to  the  actual  sales  by  the  plaintiff.  The  decision  wholly  depends  for 
its  doctrine  on  the  Vice-Chancellor's  own  case  of  Kemble  v.  Kean. 

The  LORD  CHANCELLOR.— The  ground  it  is  put  upon  is  this,  that 
the  defendant  could  not  compel  the  plaintiff  to  perform  the  agreement;  that  it 
is  not  mutual  in  that  respect. 

Glasse. — Here  there  is  a  clear  contract  not  to  do  a  certain  thing,  which  this 
Court  may  enforce.     {Ball  v.  Coggs,  1  Brown's  Pari.  Cas.  140.)  (a) 

Walker  and  Bacon^  far  the  demurrer.— The  bill  asks,  first,  for  an  account  of 
all  the  oil  sold  by  the  defendant  at  a  greater  discount  than  ^/.  per  cent.,  and 
an  account  of  profit  by  the  defendant  from  violation  of  the  agreement; 
BBoondly,  an  injunction  to  restrain  him  from  selling  at  a  greater  discount,  and 
tbat  damages  may  be  assessed  and  paid.  This  case  should  go  to  law  on  specific 
damages.  (Scott  v.  Macintosh^  1  Ves.  &  Beames,  503.)  (b)  These  cases 
md  the  Vice-Chancellor's  decision  do  not  rest  upon  the  narrow  ground  on 
irhich  they  are  put  by  the  other  side.  They  do  not  depend  upon  negative  or 
positive  agreements,  but  that  justice  cannot  be  done  to  both  sides  by  a  partial 
eafbrcement  of  the  contract.  It  is  necessary  that  agreements  should  be  mutual ; 
khat  they  should  not  be  one-sided ;  and  the  Court  will  not  enforce  such  agree- 
Doents  as  the  present  by  prospective  decrees.  That  is  the  result  of  all  the 
cases.     (Clarke  v.  Pricey  suprJi.) 

The  LORD  CHANCELLOR.— In  that  case  the  Chancellor  puts  it  on 
this,  that  there  was  no  negative  agreement.     It  is  a  case  often  cited. 

Walker  cited  Morris  v.  Colman^  Kemble  v.  JTcan,  Baldwin  v.  The  Useful 
Knowledge  Society,  supr^.  In  the  late  case  of  Hills  v.  Croll  (9  Jurist ;  anti, 
W)L  i.  541),  all  the  cases  were  carefully  considered.  The  agreement  was  of  this 
iort ;  the  defendant  engaged  to  buy  all  the  acids  reauired  for  a  patent  process 
'poni  the  plaintiff,  and  of  no  other  person,  and  the  till  was  filea  for  a  specific 
lerforQaance  of  that  contract.  A  motion  having  been  made  for  an  injunction 
o  restrain  the  defendant  from  purchasing  acids  of  other  persons,  the  Vice- 
-chancellor refused  the  motion,  on  the  ground  that  he  could  not  enforce  the 
rhole  agreement ;  and  upon  an  appeal  by  the  plaintiff.  Lord  Chancellor 
Liyndhurst  affirmed  that  decision  :  he  said,  "  How  can  I  compel  the  plaintiff  to 
lupply  the  acids  T*  and  added,  ^^  In  this  case,  the  Court  has  no  power  to 
xunpel  HiUs  to  supply  acids  by  ordering  him  not  to  supply  acids  to  any  other 
jerson ;  that  is  not  the  agreement.  Therefore,  unless  the  Court  can  compel 
nm  by  a  direct  order  to  supply  Croll  from  time  to  time  with  the  acids  he 

B  Its  nstture  and  its  ori^o,  to  justify  such  an  inter-     conceived  was  Intended  as  a  reward,  attending  the 
If  tlie    plaintiffs    conceived   tliemselves     produce  of  the  worlcs,  dwring  such  time  only  at  the 


tgyicfed,  all  the  other  remedies  of  the  law  are  plaintiif  supervised  the  same.    But  this  part  of  the 

>pen  to  them.  decree  was  reversed,  and  he  was  held  to  be  entitled 

(a)   BiUt  V.  Co^s  (1  Brown's  Pari.  Cas.  140).  to  this  allowance  during  his  l\fe, 

Ird  April,  1710.    Lord  Gowper,  C— Tlie  partners  (6)  Scott  v.  MaciKtosh   (1  Ves.  &  Bea.  503). 

n  certain  brass-worlcs  enter  into  articles  with  A.,  March  27,  May  8,  1813.    Lord  Eldon.— The  de- 

"JbaX  he  shall  serve  them  as  their  manager  and  over-  fendant  sold  to  the  plaintiff  the  good-will  of  his  busi- 

leer,  during  his  Ufe;  and,  besides  a  stipulated  yearly  ness  as  a  broker,  and  the  profits  specifically  of  all 

lalary,  he  was  to  have  Ss.  6d.  for  every  himdred-  the  brokerage  he  should  make, 

weight  of  brass- wire  made  by  him,  or  any  other  His  Lordship  said :  "Where  a  man  sells  the  good- 

otnom,  during  his  Ufe.  A.  was  afterwards  discharged  will  of  a  trade,  and  covenants  to  make  it  as  pro- 

iiy  the  partners  from  their  service  ;  and  on  a  hill  fitahle  as  he  can,  the  actual  profit  made  is  not  that 

broaght  for  a  specific  performance  of  these  articles,  which  the  vendor  is  bound  to  take ;  but  he  win  have 

)t  was  decreed  thst  the  plaintiff  was  entitied  to  all  an  action  of  covenant,  if  he  can  establish  his  title  to 

the  advantages  thereby  stipulated  for  him,  exeept  more  through  the  default  of  the  vendor.    There  can 

the  3a.  6d.  payable  to  him  for  every  huadred-weigbt  be  no  eustom  bindiog  a  man  not  to  tell  his  own 

of  braas-wire  made  at  the  mills,  which  Lord  Cowper  nmvidona.'' 
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fequires,  it  is  quite  clear  the  Coturt  cannot  execute  all  the  parts  of  tbk  contract 
The  Cpurt  cannot,  therefore,  compel  the  party  q)ecificaU7  to  perfenn  tUi 
contract.^  That  is  a  direct  authority  for  this  demurrer.  {JervoU  v.  Edmariif 
8  Dru.  &  War.  80.) 

The  LORD  CHANCELLOR..— Do  you  contend,  that  the  juiiadictidn  cf 
the  Court  in  granting  injunctions  is  only  co-extensive  with  specific  peifownanoe^ 
and  that  the  Court  will  not  grant  an  injunction  in  any  case  in  which  it  eaanot 
decree  a  ccHitract  to  be  specifically  performed  ?  Obserratiom  to  that  efiset 
have  sometimes  been  made.  In  the  case  of  the  Vauxhall  Gardens  {Sarretiw, 
Blagrave^  5  Ves.  555),  (a)  the  Court  proceeded  .on  the  inplied  contract,  and 
granted  the  injunction.  The  rule  on  which  this  Court  acts  in  regard  to^iajuoo- 
tions  is  very  different  from  that  with  regard  to  specific  performance,  though 
the  rules  are  very  generally  confounded. 

Walker  referred  to  Rankin  v.  HuakUson^  supriu 

The  LORD  CHANCELLOR.— The  tenants  of  the  houses  at  the  twHon 
of  the  Haymarket  complained  that  the  statue  erected  in  the  open  lEfiaoe  ia 
Cockspur-street  was  a  violation  of  the  implied  terms  on  which  their  leases  woe 
granted.  So  tl^  case  of  the  British  Museum  came  before  me  upon  the  sasM 
miplied  contract,  but  I  thought  no  case  was  made  out.  Both  cases  tuned 
upon  the  fact  that  there  had  l^en  no  real  injury,  but  they  came  to  this  Cmai 
on  the  implied  contract,  and  no  doubt  that  is  an  equity.  There  are  cases  k 
which  the  Court  will  interfere  by  an  injunction  against  one  party,  without 
giving  any  relief  to  the  other.     If  you  can  distinguish  this  ease,  do  so. 

Walker. — The  whole  subject-matter  of  the  agreement,  as  for  example,  the 
amount  of  profit  of  which  an  account  is  sought,  is  cj^uestion  for  a  jury.  (J^miA 
y.  Fromontj  2  Swanst.  S80.)  (b)  The  injunction  m  Barrett  v.  Bujyrame  wsi 
afterwards  dissolved,  and  the  report  on  that  occasion  is  ia  6  Ves.  104.  (c) 
There  is  no  obligation  on  the  plaintifi^  to  order  medicine,  and  by  abataiiiiw 
from  doing  so  he  might  stop  the  defendants  business  altogether.  It  ia  no  Iv 
and  mutual  agreement  There  is  nothing  in  the  agreement  binding  Ik 
plaintiiF  to  advertise  the  medicine. 

Bacon. — The  impossibility  of  enforcing  this  agreement  in  a  court  of  aqpri^ 
becomes  apparent  if  the  parties  change  places.  Had  the  present  <lefeiMaBt 
been  the  plaintifi^,  how  could  the  Court  have  compelled  the  present  pUntif 
to  act  as  wholesale  agent  ?  If  there  be  any  damage  sustained  by  the  plaintiffy 
his  proper  and  only  remedy  is  an  action  at  law  for  the  difi*erenoe  in  tbe  ratesf 
discount.  The  safe  is  notorious,  and  there  can  be  no  ground  for  maintaiai^ 
this  suit  for  the  sake  of  discovery.  There  is  no  obligation  on  the  plainttf  to 
order  any  of  the  oiL 

The  LORD  CHANCELLOR By  the  agieement,  the  defenduit  mmj^A 

any  quantity,  but  not  for  the  purpose  of  the  re-sale. 

Bacan.-^In  such  a  case  as  this  the  cov^iantsare  not  valid  unless  mutual;  it 


(a)  Barrett  y.  Blagnme  (6  Vet.  555).     [Seenotei  the  limits  ia  question,  I  must  emoin  tbe  . 
ant^,  p.  334.]  from  noi  bringing  horses  there.    I  cannot  teSlniB 

(b)  Smith  T.  Fromont  (2  Swanst.  330).  July  18,  the  defendant,  unless  I  have  tbe  means  of  aMarisg 
1818.  Lord  Eldon,  C— Plaintiff  and  defendant  him  that  he  shall  find  the  plaiotiir's  horaes  readf." 
agreed  to  work  a  coadi  from  Bristol  to  London,  the  (c)  Barrett  y.  Elofrace  (6  Vet.  104).  Lori 
plaintiff  providing  horses  for  a  part  of  the  road,  and  Eldon,  C,  in  dissolving  the  iajnnedoB,  siM,  "  if 
the  defendant  for  the  remainder ;  and  in  consequence  yon  have  permitted  tUs  to  go  on  for  eleven  yem» 
of  the  horses  of  the  plaintiff  having  been  taken  in  most  you  not  take  your  chance  at  law  ?  I  have  not 
execution,  tbe  defendant  provided  horaes  for  that  the  least  doubt  that  what  is  stated  In  the  afldatite  if 
part  which  had  been  undertaken  by  the  plaintiff,  and  within  the  terms  of  the  covenant ;  but  the  qoestioB 
claimed  the  whole  profits  of  the  journey.  The  Court  is,  whether  you  can  have  a  specific  performance  us- 
Mfiised  an  iajunetion  against  continuing  to  proiide  der  such  circumstances ;  the  parties  having,  from  the 
horses.  execution  of  the  lease  eleven  years  ago,  ymmiM 

"  If,"  said  Lord  Eldon,  ^  T  si^oin.the  defendant  tlwt  covenant  to  stand  an  Intiieelivs  part  of  thi 

firom  bringing  horses  to  convey  the  coaches  hitiwea  kase.'* 


ift  mat  like  a  leaM,  where  rigbu  may  kave  been  created  which  do  not  involve 
■wtuality. 

Parkiry  in  leply.— The  other  side  put  the  case  upon  the  invalidity  of  the 
agreement,  and  yet  said  an  action  mignt  be  suatained. 

The  LORD  CHANCELLOR.— To  make  ont  a  Ueach  of  the  agreements 
the  plaintiff  must  make  out  a  sale  to  persons  to  sell  again. 

Poriter*— To  make  out  a  breach,  the  defendant  must  have  knowingly  supplied 
the  medicine  for  re-sale.  Where  does  the  consideration  for  the  defendant's 
agreement  fail  ?  it  mav  be  a  question  what  jurisdiction  the  Court  has  where 
there  are  mutual  breaches.  The  case  cited  of  Hitta  v.  CroU  was  that  of  a  very 
complicated  agreement,  extending  over  a  great  number  of  years,  and  the  bill 
was  for  a  specific  performance. 

The  LORD  CHANCELLOR — Was  the  discussion  in  that  case  upon 
a  motion  for  an  injunction  ? 

Parker. — Yes.  The  whole  question  of  specific  performance  of  the  agreement 
was  before  the  Court.  The  case  of  Jervoisr  v.  Edwards  was  for  the  specific 
performance  of  an  agreement,  and  for  an  indemnity  against  future  breaches ;  there 
was  no  injunction  sought.  A  bill  for  an  injunction  is  often  sustained  without 
an  account  in  such  a  case  as  the  present,  which  is  analogous  to  a  partnership. 
An  examination  of  the  authorities  proves  this  doctrine  to  rest  solely  on  the  deci- 
sions of  the  Vice-Chancellor  of  England. 

The  LORD  CHANCELOR.— It  is  a  very  important  point,  and  1  will 
look  at  the  authorities  before  I  decide. 

Judgment.— July  221, 1846. 

The  LORD  CHANCELLOR  (Lord  Cottenham).— The  plaintiff  was 
only  constituted  the  agent  of  the  defendant,  while,  on  tlie  other  hand,  the  defen- 
dttit  bound  himself  not  only  to  employ  the  plaintiff,  but  to  supply  no  other 
penon  with  the  patented  madidne  at  a  discount  greater  than  twenty-five  ()er 
omU  The  bill  alleges  a  due  perfotmanoe,  on  the  part  of  the  plaintiff,  of  his 
part  of  the  agreement,  and  then  states  the  violation  of  the  agreenient  by  the 
definidant  in  supplying  other  persons  with  the  medicine  at  a  greater  discount  t  ban 
ia  idpulated,  and  prays  for  an  injunction  and  an  account.  The  (question  is^ 
wlKtber  the  biU  has  stated  a  case  which  comet  within  the  jurisdiction  of  this 
CcMHt.  Now  it  has  been  stated  at  the  bar  that  the  Vice-Chancellor  of  England 
lia»  expressly  decided  that  this  Court  will  not  interfere  by  injunction  to  enforce 
the  negative  terma  of  an  agreement  where  the  positive  terms  of  it  could  not  be 
fuSanxd.  I  cannot  help  thinking*  that  the  learned  judge  has  been  misunderstcxxl, 
wad  that  he  only  meant  to  say  that  the  Court  could  not  interpose  where  no  part 
of  the  positive  agreement  could  be  performed,  and  not  where  the  whole  could 
not  be  enforced,  which  waa  the  case  of  Kemberley  v.  Jenninge^  and  to  that  pro- 
position I  subscribe.  The  rule  respecting  injunctions  in  this  court  cannot  be 
confined  to  cases  where  there  is  a  positive  agreement  not  enforced  against  the 
plaintiff.  If  there  is  such  inf  rmity  in  the  agreement  that  the  Court  cannot  per* 
§arm  the  whole,  it  may  decline  to  interfere.  But  where  there  is  a  consideration 
paid  for  a  negative  agreement,  or  an  agreement  prohibiting  certain  act$*,  the 
Court  will  interfere  by  injunction.  Thus,  in  the  case  of  tenants  and  many  others, 
there  is  nothing  to  be  done  by  the  plaintiffs.  In  none  of  such  cases  is  any 
equity  administered  a^nst  the  plaintiff.  So  in  suits  to  enforce  legal  rights, 
such  as  patents,  copyrights,  &c.  With  respect  to  the  question  of  mutuality,  the 
law  has  been  clearly  settled  by  Lord  Rldon  in  the  cases  of  Morris  v.  Cotman 
Mid  Clark  v.  Price ;  for  though  it  had  been  stated  that  Morris  v.  Odtnan 
proceeded  upon  the  ground  of  a  subsisting  partnership,  I  cannot  fmd  such  to 
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have  been  the  reason  from  the  report.  In  Barrett  v.  JBb^rot^  dioagh  At 
injunction  was  afterwards  dissolved  on  the  ground  of  aoquiesoenoei  I  do  not  Umi 
ihat  any  objection  of  want  of  mutuality  was  taken.  It  is  cfear  that  the  Coot 
will  interfere  in  cases  of  partnership,  which  is  an  additional  instttnoe.  Loekioi^ 
therefore,  at  the  whole  range  of  cases  respecting  nc|rative  agreements^  anfl  afai$ 
that  the  plaintiff  is  entitled  to  relief,  there  is  no  foundation  far  DM  feasanirig 
that  the  Court  will  not  interfere,  as  the  plaintiff  has  stated  byliis  biU,!  id  hive 
which  calls  for  the  interposition  of  the  Court.  The  agreement  beidg  dialiail, 
and  the  ddendant  havinc^  violated  it,  I  think  that  the  plaintiff  is  ^tUUd'tolk 
injunction  asked  by  the  bill,  and  that  the  demurrer  miist  be  ^yrerrulecL     -  •  i 


COURT  OF  COMMON  Vi^^i  .    '         ".?'/'' 
Wednesday,  November  U,  1846.  J-   :  . 

WmiOHT  «•  BirBEOOOHXa.  (0)  .:  „,  .,,  r,    ,," 

A.  haifmg  a  term  far  iwenijf-one  yean  in  ^ertfinprtwum,  dmUed  all  ik&prMm  ioB.J^frUlHMi 
term,  wanting  (me  day : —  ■'■■:.■•  1.    I -n  .     .1       »•■..-»  -t.lt 

Held,  tkat  with  reference  io  C,  who  had  an  undmrkan  ftr^  iitf  9e9njhm4>l M*  wmmJ^t^lifim 
^f  tkera9er9ion.wUhmiiaiute^2H4n.Ste^U0  9,l.       .;,,.,,     ,,        ,,  ,,1 

MHd,aUo,  thai  the  worde  •*  vi  et  arm^  im  an  action  of  treepaeeJp  not  implj/ i^Ai%gM  i(flimAkt 

.  aetobe  ineoneietent  with  the  peaeeahte  entry  qfa  miMwMf  %^  d  Ajfm  to  tkepiihmhn  ^m 
eloeefqnm  which  the  treepaeeu  alloyed  to  ht»mmtttBd'^  ..^^•iiv.\,   !.ii:^    «rft    ^>  'm  .'.;ito)da 

,npRESPASS,  for  breaking  and  eMieriYig  ^  dwelKttt-liMseifn;  f^ea^HJEbt 
;  X  heretofore  and  before  any  of*  the  iAm  A\o&ii^vfh&fVc.i'i»  iiit;  ggojfmc 
.  W.  M,  being  teised  in  fee  of  the  sfiSd  d^dfiMg^KkJA^rltt'^^IUI^f  ^<cev!%f« 
certain  indenture  then  made  betwieen  theisAid  WJ  M.^^tlli^mtl^  {IttftViaodiibtL. 
cf  the  other  part,  which  said  ind^tpre,  &fc.  ipf^fM\^ihe'iiikdlm^t^i,^t^ 
W.  M.  did  demise  unto  the  said  C.  L'.  ttorsaid  dWeSinf^otiM)  Iri  wfaidk/iail, 
with  the  appurtenances,  to  hold '  the  toitt«  ^nt6  the  iiam  0;>Ii2J'hid'exeGqiMB, 
^ministrators,  and  assigns,  from  theridcf,  for,  anA  dt<rih^)<^af9d^umll  Ui^^pki- 
tion  of  a  certain  term  not  yet'  expired;  to  vit^  «ntll><the<!f(ill'eAd'^flnd4ct»vf 
twenty-one  years,  from  the  ^th  day  of  D^isemb^ 'th^>'iaSt^>'^  byftfiersnl 
indenture  will  appear ;  by  virtue  wherl?6f  th^  9A\d  6:  L:  th^  Ini'tened'iriliv'flwi 
became  and  was  possessed  of  the  said  demised  toVeihises'floir  tbe;s4id  tenn^  JtAd 
being  so  pos^e^sed,  the  saidC.  L.'  afterwaMs^  saiS  kyify^AlAy  of  ^  soidf  tints 
when,  &c.,  to  wit,  &c.,  by  indenttire  theii  kllad^  betM'b^h  th^r^ald  Cl  (L^ofiAe 
one  part,  and  the  defendant  df  the  other  part,' which -^aidiitidentu];^^  t(C. 
(profert)y  demised  the  said  demised  prtoiis^'toth^'d^fbtMhmV-lohold  tbeiMOie 
for  and  during  all  the  residue- of  the  iaid  trtin' s6*'td  b<)tn'th«((«a]dY  OrL. 
;  granted  as  ^foresaid,  wanting  one  day,  as  by  th'etaM-iAi^titioAied  itldenttire-iiill 
appear.  And  the  defendant  being  so  pbss^ssM,  th^  plailitlff  ^Mmvng  titley^rc. 
{The  plea  then  gave  the  plaintiff'  cci&ut,)  AM  tmreupbnHhei  demickiitf  tin 
his  own  right,  at  the  said  several  times  When,  fit6.^^lei4d  fnOO/ahd'^upbn^e 
said  dweiUn^*house  in  the  deciaratidn  mentit^H^VMid'ih  wh{(3b)'&b.vihaiKi^'ii|xiD 
the  plaintiiTs  possession  thereof,  as  bdi^j^'tUe>dW«IHh^^4H)Use'0f'the'defimfknt, 
as  he  lawfully  might,  for  the  cause  aforesaid,  which  are  the  same  allegeditres- 
passes,  &c.  And/this  the  defendant  is  r^dy  tb^verffy*.  '^'-^  ^  t  .•?•..,<  I 
Replication — ^That  before  the  said  times  when,'&c.y  ahd'  ^foi^  the  making 
(a)  Repo  ted  by  Paul  PAmMBLLi  Esq.,  BanUier-st-litk^.  ' '      '    ' 


WHIfiHT  »  BUBBOUGHESb  389 

af  the  audi  indeBture  between  the  said  C.  L«  and  the  defendant,  as  in  the  said 
yka  ^meotioned,  and  iivbile  the  said  C.  L.  wasjpossessed  of  the  said  term,  as  in 
tbant  i[dea  ineptiiMNMl,,to]iivit,  &c*,  the  said  C.  L.,  being  possessed  as  aforesaid^ 
4iRiii8ed  the  said  dwelling-house,  in  which,  &c.,  with  the  appurtenances,  to  one 
Jit  Sw  fem^  tbeiM^elcurth  foe  a  certain  term,  to  wit,  for  the  term  of  tiiree  years 
jihen  next  foUowingy  and  fully  to  be  complete  and  ended ;  by  virtue  whereof  the 
wd  iHi  Fv  entailed  doto  and  upon  tj^said  dwelling-house,  in  which,  &c.,  with 
tke  Jippurtenmieea,  and  was  thereof  possessed  for  the  last-mentioned  term ;  and 
Ae  said  H.  F.  being,  so  possessed  as  jibresaid,  and  during  the  continuance  of 
the  said  lastHEpention^.ternH  ai^l,  before  the  said  times  when,  &c.,  to  wit,  &c., 
by  a  certain  assignment  in  writing  signed  by  the  said  H.  F.,  bargained,  scdd, 
assigned,  transferred,  and  set  over,  unto  the  plaintiiF,  the  said  last-mentioned 
term,  and  all  the  right,  title,  and  interest  of  the  said  H.  F.  therein  then  to 
come  and  unexpired ;  by  virtue  of  which  said  assignment  the  said  plaintiff 
afterwards,  to  wit,  8z;c.,  entered,  into  the  said  dwelling-house,  and  became  and 
was  possessed  thereof^  imd  continued  t^  (herebf  poSset^ed  f rom  thence  until  the 
defendant  afterwards,  and  during  .the  continuance  of  the  said  assignment,  to 
wit,  at  the  said  times  when.  Sec,  of  his  own  wrong,  broke  and  entered  the  said 
dwelling-house,  and  committed  thesaiS  several  trespasses,  &c.  ^nd  this  the 
plaintiff  is  ready  to  verify. 

.  :^  JU^oinder— ThiSit  the  demise  in  the  said  replication  mentioned  was  made  by 
the  said  C.  L.,  and  accepted'  by  the  said  H.  F.,  upon  certain  terms  and  agre^ 
iMnts,and  s^bjeet  to  oertaiAeondiiioDs;  that  is  to  say,  upon  the  terms  ai\d 
conditions  (ampngst  others),  that  the  said  H.  F.,  his  executors,  administrators, 
fldod  assigns,  did  md  should,  a^d  the  said  H.  F.  did,  upon  the  making  and 
acceptance  of  the  said  demise,  for  himself,  his  executors,  administrators,  and 
•ifligns,  promise  wd  agree  with  and  to  the  said  C.  L.,  his  executors,  adnum^ 
intorsi  amd  assigi^,  Abut  he,  the  said  H*  F.,  his  executors,  administrators,  fkid 
assigns,  shonld  and  would,  during  the  said  term,  keep  the  said  premises  in  good 
ind  tenantaUe  n»pair,  and  paint  m  a  proper  and  workmanlike  manner  the  wood 
and  ironwork  of  the  said  premises  where  necessary  to  be  done  for  the  preserva- 
tion thereof ;  and  that  if  he,  the  said  H.  F.,  his  executors,  administrators,  and 
MaignB,  should  not  i>r(q)erly  keep  and  perform  the  said  agreement,  it  should 
be  bwful  f(Mr  the  said  C.  L.,  his  executors,  administrators,  or  assigns,  to 
repeater  into  the  said  demised  premises,  and  to  re-possess  and  re-enjoy  the  same, 
a»in  his  or  their  first  and  former  estate.  That  the  said  H.  F.  did  not  nor 
would,  nor  did  nor  would  the  plaintiff,  nor  did  nor  would  any  other  person, 
keep  the  said  premises  in  tenantable  repair  during  the  said  term,  but  on  the 
flontrary  tlagceof,  the  said  H.  F.,  after  the  making  of  the  said  indenture  in  the 
de&ndiint^s  said  plea  lastly  mentioned,  and  before  the  making  of  the  assignment 
in  the  said  replication  mentioned ;  and  the  plaintiff,  after  the  making  of  the 
■aid  assignment,  wrongfully  suffered  and  permitted  the  same  premises  to  be, 
md  the  same  were  at  the  time  of  the  making  of  the  said  indenture,  and  from 
tbenoe  oontinuaUy  until  and  at  the  said  times  when,  &c.,  ruinous,  prostrate,  in 
great  decay,  and  in  bad  and  untenantable  condition,  for  want  of  needful  and 
necessary  reparations,  contrary  to  the  form  and  effect,  true  intent  and  meaning 
of  the  said  agreement ;  wherefore  the  defendant  entered,  as  in  the  said  plea  is 
alleged,  for  breach  of  the  said  condition,  and  in  order  that  the  defendant  might 
le-possess  and  re-enjoy  the  same  premises.  And  this  the  defendant  is  ready  to 
Teniy. 

Demurrer — Assigning  for  grounds,  among  others  which  were  abandoned  on 
the  argument,  that  the  rejoinder  sets  forth  an  agreement  by  and  between  the 
said  C.  L.,  his  executors,  administrators,  and  assigns,  and  the  said  H.  F.,  his 
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executors,  adminifltrators,  and  assigns,  and  the  defendant  then 
take  advantage  in  the  said  rejoinder  of  the  said  agreement ;  whereas  it  appsn^ 
l^  the  defendant's  plea,  that  the  defendant  was  not  an  assign  or  aasignae  of  <h( 
sfnd  C.  L.,  but  an  under-lessee  ;  and  that  no  audiority  or  power  is  shewn  m 
the  said  rejoinder  for  any  one  to  re-enter  on  the  said  premises,  exeept  by  dv 
enforcement  of  their  It^l  remedy,  if  any,  by  fjectment. 

PearMny  in  support  of  the  demutfer^— The  first  question  is,  whether  an  tindnk 
lessee  can  take  advantage  of  breadies  of  covenant  by  a  tenant  in  possession  P 
The  defendant  claims  under  statute  Sf  Hen.  8,  c.  84,  s.  1.  That  statute  grss 
to  '<  grantees  or  assignees,  their  heirs,  executors,  successors,  and  aadgns,  liiEe 
remedies  against  lessees  and  grantees,  their  executors,  administrators,  and  assfen^ 
as  the  lessors  and  grantees,  their  heirs  or  successors,  might  have  had.*  The 
defendant  here  is  not  within  the  meaning  of  the  words  '<  grantee  or  asrignoe.* 
WhitUm  V.  Peacock  (2  Bing.  N.  C.  412)  is  a  clear  authority  that  the  assigatt 
of  a  lessor,  having  all  the  equitable  interest,  cannot  take  advantage  of  covenants, 
but  that  it  is  necessary  that  he  should  be  the  assignee  of  all  the  legal  intersiL 
Th^re  is  no  privity  between  the  defendant  and  H.  F.,  or  the  defendant  and  the 
plaintiff.  In  Holjfcrd  v.  Hatch  (Doug.  188),  it  was  decided  that  a  lessor  cooM 
not  sue  an  under-lessee  in  an  action  of  covenant  for  rent ;  and  similarly  ia 
Brewer  v.  Hill  (Anstr.  418),  the  Court  held  that  an  under-lessee  of  tithes  w« 
not  bound  by  a  covenant  not  to  take  tithes  in  kind  made  by  the  lessee  witk^ 
owner  of  the  land.  The  rule  has  been  laid  down,  that  the  statute  does  nst 
apply  except  where  the  assignee  has  the  same  estate,  and  therefore  the  granteeef 
part  of  the  reversion  shall  not  take  advantage  of  the  breach  of  a  ruft^nsati 
nor  can  a  person  who  comes  in  by  title  paramount  to  that  of  the  lesscnr  or  grantor. 
(Co.  Litt  216,  a,  6th  resol. ;  Chawwrth  v.  Phillips^  Moore,  876.)  [M aulb,  J^ 
How  would  the  principle,  that  the  assignee  must  have  the  same  estate,  appl^ 
to  the  case  of  a  remainder-man,  who  is  neld  to  be  an  assignee  of  the  person!* 
whom  he  is  in  remainder  ?  {Isherwood  v.  OUknaw,  8  M.  8;  G.  88S2.)]  That 
the  words  of  the  instrument  upon  which  the  action  was  brought  were  pecute^ 
and  extended  to  something  more  than  a  mere  assignee.  Further,  if  (fci 
defendant  had  a  right  of  entry  at  all,  his  proper  way  to  enforce  it  was  by  \k 
legal  remedy  of  ejectment.  The  mere  fact  that  he  had  acquired  a  right  d 
entry  would  not  justify  him  in  committing  a  trespass  and  ejecting  the  tenant 
(Newton  v.  Harland^  1  M.  &  6.  644 ;  Harvey  v.  Brydges^  14  M.  8r  W. 
487,  Ex.)  [Wilde,  C.  J.— Does  Newton  v.  Harland  shew  that  the  landkxd 
may  not  enter  peaceably,  as  in  Taunton  v.  Costar  (7  T.  R.  481)  ?!  No.  B«< 
here  it  is  charged  in  the  declaration,  that  he  entered  with  force  and  arms,  ml 
made  a  great  noise  and  disturbance  in  the  dwelling-house.  [Coltmax,  Jw^ 
There  is  a  difference  between  m  et  armis  and  manu  forti.  The  former  dosi 
not  necessarily  imply  violence.] 

Dowling,  Serjt.,  contrii. — Ttie  word  "  demise**  is  not  confined  in  its  effect,  Imt 
will  operate  as  an  assignment  if  it  is  the  intention  of  the  parties  to  pass  the 
reversion.  In  Bacon's  Abridgment,  Leases  and  Terms,  N.,  it  is  said,  **  If  one 
having  made  a  lease  for  life  or  years  to  A.  of  lands,  after  make  another  ham 
to  B.  of  the  same  lands,  or  of  the  reversion  of  those  lands,  habendum  the  said 
lands  or  the  reversion  of  those  lands  to  the  said  B.  cum  poet  ewe  per  moriemi 
redgnationem^  suraum  redditionem  vel  aliquo  alio  modo  vacare  eonHgeriiy  ill 
this  case  B.  hath  election  to  take  such  lease,  either  as  a  reversion  or  a  rever- 
sionary interest,  if  he  can  prevail  for  an  attornment  of  A.,  the  tenant  fa 
possession,  or  if  not,  yet,  as  a  future  tnteresee  termini,  such  lease  will  be  geod 
to  take  effect  in  possession  upon  the  determination  of  the  first  lease.**  By  the 
statute  4  &  5  Anne,  c.  16,  attornment  is  made  unnecessary.     So  in  Palmer^* 
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Thorpe  (Crow  Eliz.  163),  it  was  held  that  a  reversion  for  years  may  be  granted 
firom  a  future  day,  for  it  is  a  lease  from  a  future  day.  (He  referred  also  ta 
Smiih  V.  Stapktonj  Flowd.  4S6.)  Co.  Litt.  215,  a,  is  distinctly  in  point, 
that  if  lessee  for  years  be,  and  the  reversion  is  granted  for  years,  the  grantee 
for  years  shall  take  benefit  of  the  condition.  [Maule,  J.—- The  case,  of 
Matures  v.  Wesiwood  (Cro.  Eliz.  599)  was  thus :  A.,  lessee  for  twenty  years, 

rits  it  by  indenture  to  W.  for  ten  years,  wherein  he  covenants,  at  the  end  of 
term,  to  leave  it  sufficiently  repaired  and  the  possession  to  the  lessor,  his 
executors  or  assigns.  Afterwards  A.  assigned  the  reversion  to  the  plaintiff, 
and  because  the  defendant,  at  the  end  of  ten  years,  did  not  deliver  up  unto  him 
the  tenement  sufficiently  repaired,  he  brought  this  action ;  and  it  was  first 
moved  whether  this  action  lay  by  32  Hen.  8,  for  an  assignee  of  a  reversion 
for  years,  and  therein  the  whole  Court  held  that  it  did.] 
Pearson,  in  reply. 

Wilde,  C.  J. — ^The  principal  question  in  this  case  is,  whether  the  defendant 
is  the  assignee  of  the  reversion  expectant  upon  the  determination  of  the 
pkintiff^s  lease,  which  is  a  lease  granted  originally  by  C.  L.  to  H.  F.,  and  by 
H.  F.  assigned  to  the  plaintiff?  Upon  the  authority  of  the  cases,  I  think  it 
donr  that  the  defendant  is  an  assignee  within  the  meaning  of  the  statute. 
C.  L.,  it  seems,  has  a  term  for  twenty-one  years.  He  first  demises  to  H.  F» 
&r  three  years,  and  then  to  the  defendant  for  such  a  term  as  to  entitle  him  to 
the  whole  of  the  remainder,  excepting  one  day.  The  reversion  that  C.  L.  had, 
wn  a  reversion  in  a  lease  for  twenty-one  years ;  that  same  reversion,  minus  one 
day,  came  to  the  defendant.  It  seems  to  me  precisely  the  same  reversion  which 
the  lesBor  had  to  the  plaintiff.  Generally,  the  grant  of  a  reversion  is  a  sufficient 
anjgnment  within  the  statute,  and  nothiug  has  been  cited  to  make  a  doubt  of 
dttt  in  this  case.  There  are  several  cases  to  shew  that  the  assignee  of  part  of 
the  reversion  cannot  take  advantage  of  a  condition  broken,  but  those  cases  apply 
to  the  assigiMnent  of  the  reversion  in  part  of  the  property,  so  that  the  covenants 
mmld  be  split,  and  the  right  of  entry  divided.  Here  tnere  is  no  division;  the 
whole  reversion,  minus  one  day,  is  in  the  defendant.  The  demurrer,  therefore, 
&QS  in  the  objection  that  the  defendant  was  not  possessed  of  the  reversion. 
But,  then,  it  is  objected  that  there  is  no  privity  of  contract ;  but  tliere  is  all 
thtt  is  necessary  under  the  statute,  and  the  condition  set  out  is  within  the 
Mute.  It  is  further  objected,  that  the  allegation  that  the  defendant  entered 
«i  St  armis  distinguishes  this  case  from  cases  in  which  it  has  been  held  that  a 
nan,  having  a  right  of  possession,  may  enter  peaceably  without  bringing  an 
ejectment  fiut  the  words  vi  et  armis  do  not  necessarily  import  that  there 
was  that  forcible  entry  which  the  law  avoids.  Doubts  have,  moreover,  been 
entertained  whether,  although  a  forcible  entry  be  subject  to  legal  consequences, 
the  entry  itself  be  not  valid.  It  seems  to  me,  that  the  defendant  has  furnished 
a  sufficient  answer  to  the  action. 

CoLTMAN,  J. — ^The  law  upon  the  subject  is  concisely  laid  down  in  Co.  Litt. 
216,  a,  4th  and  5th  resolutions.  ^'4.  That  where  the  statute  speaks  of 
giantees  and  assignees  of  the  reversion,  that  an  assignee  of  part  of  the  state  of 
the  reversion  may  take  advantage  of  the  condition.  As  if  lessee  for  life  be, 
fcc,  and  the  reversion  is  granted  for  life,  &c.  So,  if  lessee  for  years,  &c.,  be,  and 
the  reversion  is  granted  for  years,  the  grantee  for  years  shall  take  benefit  of  the 
eondition  in  respect  of  this  word  in  the  Act.  5.  That  a  grantee  of  part  of  the 
reversion  shall  not  take  advantage  of  the  condition.  As  if  the  lease  be  of 
three  acres,  reserving  a  rent  upon  condition,  and  the  reversion  is  granted  of 
two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the  parties,  but  the 
condition  is  destroyed,  for  that  is  entire,  and  against  common  right." 
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Maule,  J.— The  main  point  is  expressly  decided  in  Matures  v.  Weshimi^ 
which  establishes  that,  notwithstanding  the  want  of  priority  by  transiercf  the 
reversion,  the  under-lessee  for  years  may  enter  for  conditicms  brokcD.  Such  \m 
been  the  law  for  more  than  two  hundred  years. 

W1LLIAM83  J.  concurred. 

Judgment  for  the  defminni. 


COURT  OF  COMMON  PLEAS. 

Friday f  June  6,  and  Thursday,  November  19,  1846* 
Pankell  v.  Mill. (a) 

'^A,  B,  being  nked  in  hit  dememet  «t  qf  freehold  for  t^e,  of  a  eerttan  matior^  mik  tk9t__ 

and  hmring  a  power  to  letme  certain  parceie  of  the  eMmar^  demieed  the  euidjHurceU;  (9  C.  A^< 
term  of  pears,  **  except  and  reserved  all  royalties  whatever  to  the  sindf  remises  '^^£"^^""^{1]? 
hold  the  demised  premises,  with  their  appurtenances^  except  as  btfore  excepted.  -  Tke  dMk  M- 
tttinedf  also,  a  proviso  that  it  should  be  lawful  fitr  A,  B.,  dtiring  the  eimHmumee  •/  ike  ii»ifci|l> 
ammemee  and  prosecute  any  aetionf  iirfkrmatien,  Sfe,f  in  the  uajfte  ^  C.  Jkg  offi^^aUjffrfi^ 
trespassing  on  the  detnised  premises  for  the  purpose  or  by  meauM  of  h^ingifteottrpny^efv^j^jM 
porting  thereon:  A,  B.  paying  the  expenses  of  such proseeutions,  ^'C,  mid  inden^i^/yim§'u,  A 

'  <Beld,  that  the  exception  in  the  demise  did  not  operate  as  a  grant  froim  C.  D.ie  A.  'B.  V  **'M^ 
^and  exelu^M  riyhi  to  purmke,  kill,  and  take  birds  qf  warren  upam  the  demieed  premisan  mMUN* 
•4iherliffor  A»  B.  and  his  servants  to  enter  the  demised  prem»see,,»fd  fhereita  tg^  J^etroff,  .^Nj^lff' 
tajke  the  birds  qf  warren  upon  the  eame,  at  any  time,  at  his  free  will  and  pleasure/^  ^         i  ^  .  .j 

TRESPASS,  for  breaking  and  entering  twooloteft^kDf  tbepdaintiffjUliAe 
parish  of  MiUbrook,  in  the  county  of  SduthamptcMi.;  Plea^N^Tfaatikog 
before  the  said  several  times  when,  bc«,  or  any  of  •Ihemj  Sir  Ghariea  MiU4.fiflil.» 
was  teised  in  bis  demesne,  as  of  fee,  of  and  in  (amongst  cither  tUags)  ^^iflid 
several  closes,  in  which,  &c.,  and  also  of  the  imrdship  and  manor  4^"  MilUmocfc, 
^  the  demesne  lands  bf  which  manor  the  said  several  dosee,  in  wbicb^  ^o^thm 
were  and  still  are  pert ;  and  being  so  seised,  afterwands^  4o  wit,  kc^  dulvitaikde 
find  published  his  last  will  and  testament  in  writing,  bearing  datelhe  my  and 
yeai^  aforesaid,  and  signed  by  him,  and  signed  and  attested  by  < three. credSde 
witnesKPS,  according  to  the  form  of  the  statute  in  that  case  madle^dd  jMoridc^ 
and  then  in  force,  concerning  devises  of  freehold  estate;  and  thereby .(amoMBt 
other  things)  gave  and  devised  the  said  several  closea^iiii  which,  &&»  witifa.&e 
appurtenances,  and  also  the  said  lordship  and  manor  of  Millbnxdc,  wilb:4be 
appurtenance^,  to  the  defendant,  for  the  term  of  his  natural  life,  and  al^pi^lgrlus 
said  will  gave  to  the  defendant  power  and  authority  to  grant  leaaesof  :th6«Bd 
Btsv^al  doses,  ih  which,  &c.  And  the  said  Sir  C.  MiU,  afto-iraardaiatndibefore 
the  said  several  timei^  when,  &c.,  or  any  of  them,  to  wit,  be^  died  so  seised <yf 
and  in  the  said  several  closes,  in  which,  &c.,  with  the  appurtenanoes.as  afonmid, 
and  of  the  said  lordship  and  manor  of  Millbrook,  with  the  appurtenasoes, 
without  altering  his  said  will  as  to  the  said  devise  of  the  said'  seveial 
closes,  in  which,  &c.,  to  the  defendant,  whereupon  and  whereby  the  defendant 
then  became  and  was  and  still  is  seised  in  his  demesne,  as  of  freehdd,  tor  the 
term  of  his  natural  life,  of  and  in  the  said  several  closes,  in  which,  &c.,  with  the 
appurtenances,  and  of  and  in  the  said  lordship  and  manor  of  Millbrook,  with  the 

(a)  Reported  by  Paul  pAmNiLL,  Esq.,  Barritter»at-1aw. 
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appurtenances ;  and  thereupon  afterwards,  and  before  the  said  several  times 
wben,  &C.,  or  any  of  them,  to  wit,  on  the  S8th  day  of  July,  A.D.  1845,  the 
defendant  then  bein^  seised  in  his  demesne,  as  of  freehold,  for  the  term  of  Ins 
natural  life,  of  and  m  the  said  several  doses,  in  which,  Sec,  with  the  appurte- 
nances, and  of  and  in  the  said  lordship  and  manor  of  Millbrook,  with  the  appur- 
tenanees,  did,  under  and  by  virtue  of  his  estate  and  interest  in  the  said  several 
doses,  in  which.  Sec,  with  the  appurtenances,  and  also  under  and  by  virtue  of 
the  power  and  authority  given  to  him  by  the  said  will  of  the  said  Sir  C.  Mill, 
in  that  behalf,  ^ant  and  demise  unto  Charles  Bridger,  his  executors,  adminis- 
trators, and  assiCTS,  (amongst  other  things)  the  said  several  closes  in  the  deda- 
ration  mentioned,  to  have  and  to  hold  the  same  unto  him,  the  said  Charles 
Bridger,  his  executors,  administrators,  and  assigns,  from  thenceforth,  for  and 
during  the  term  of  ninety-nine  years,  if  Capron  Bridger,  Osmer  Bridger,  and 
Arthur  Bridger,  or  any  or  either  of  them,  should  so  long  live.  That  after- 
wards, to  wit,  &c.,  the  said  Charles  Bridger  entered  and  took  possession  of  the 
said  several  closes,  in  which.  Sec,  as  tenant  thereof  to  the  defendant,  under  and 
by  virtue  of  the  said  last-mentioned  grant  and  demise.  That  afterwards,  that 
is  to  say,  on  the  day  and  year  last  aroresaid,  by  a  certain  indenture  then  made 
1^  and  between  the  defendant  of  the  one  part,  and  the  said  Charles  Bridger 
OT  the  other  part,  one  part  of  which,  &c.  {profert  of  the  indeniure)^  the  said 
jbharles  Biidger  did  (amongst  other  things)  grant  unto  the  defendant  and  other 
the  person  or  persons  for  the  time  being  entitled  in  reversion  or  remainder, 
imnediatdy  expectant  upon  the  determinaticm  of  the  term  so  granted  by  the 
dlj^fendant,  as  aibbve  in  this  plea  mentioned,  the  sole  and  exclusive  right  to 
piunue,  kiU,  and  ^ke  all  birds  of  warren,  at  any  time  during  the  said  term, 
nong  in  and  upon  the  said  several  doses,  or  any  of  them,  together  with  free 
Hb^tty  tot  himsdf,  themsdves,  and  his  and  their  servants,  to  enter  into  and  upon 
the  said  several  closes,  in  which,  &c.,  or  any  part  thereof,  and  therein  to  pursue, 
Ifll^and'takieitbe  binds^of  'Warren  in  and  upon  the  same,  at  any-tiipe,  at  his  md 
tUir  fir^  wiil'knd  pkasum^  That  afterwards,  and  durinjg  thecoiuinuancj  of 
tUkaid  Uemae  from  the  defendant  to  the  said  Charles  Bridger,  and  ol  the  term 
l£>resai^:.'aDd  whilst  the  said  Capron  Bridger,  Osmer  Bridger,  and  Arthur 
Bridgei^  Vere,  and  eack  of  theot  was,  in  fulllife,  apd  at  the  said  several  times 
wben,  &Gi^  tfae«aid  sevehd  times^being,.  and  each  of  Ihem  hwg^  at.  proper  seasons 
bf'the'ytor,  in  that  behalf^  the  defendant,  underand  by  virtue  of  die  said  grant, 
and  hi  e:iderdse'  of  <tbe  said  several  rights  so  conferred  thereby,  as  afcxresaid^  did 
ttiter  into  and  «paO' the  said  several  doses  in  the  declaration  meatimiad,  for  the 
piirpose  nS  pursuing-and  Idiling  and  taking  therein,  and  then  did  pursue^  UU, 
flndtake/therdn  divecsy  to  wit^  ten  birds  of  warren,  to  wit,  partridges,  and  hk^o 
Aokg  did^'.unaii>^aibbfj'«  little  .tread  down^  crush,  and.  injure  ;uie  grass  and 
liepfai^  of  thbptAintifr^' there  then  grorwing  and  being,,  doi^g  no  unneeesaaiy 
damage  tof  the-aekiiid^  aaike  lawfudlr  mighii  (oar  the  cause  ajforesaid,  which  are  the 
■a^eral  trespaskd^  ite.  ^  J  and  thh  he  is  read^ 

'o-^niefdaintiirxsraflred  d^erJbf-'th&iQdenliuiie  in  the  ^pltsa  mentioned,  and  it  was 
att'Out.**^  it  appeared  ta  be snade  between  the  defendant  of  -the  one  part,  and 
dunrks  "Bridger  of .  the  either  part.  Jt  witnessed  that»  in  considaratiM  of 
ipprevioue  surrebder,  and  akwf  in-  consideration  of  the  sum  of  1202.,  and  also  in 
•oraderadon  of  the  yearly  rent,  covenants,  and  affreementsthereinafter  reserved 
«mI  contained,  and  on  the  lessee*s  part  to  be  paid,  observed,  and  performed,  the 
defendant,  in  exerdse  of  the  power  given  him  bv  the  will  of  Sir  C.  MiU,  did 
grant,  lease,  demise,  limit,  and  appoint  unto  the  said  Charles  Bridger,  his 
executors,  administrators,  and  assigns,  divers  lands  and  tenemrats  therein  par- 
ticularly mentioned,  thai  in  the  tenure  or  occupation  of  John  Pannell,  as  tenant 
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to  the  said  Charles  Bridger,  with  the  appurtenances ;  except  and  always reMrfed 
out  of  the  demise  unto  the  defendant  and  other  the  person  or  persona  entitkd  fs 
the  said  sereral  closes  thereby  demised,  in  reversion  or  remainder,  innnedktdjf 
expectant  upon  the  termination  of  the  term  therein  mentioned,  all  timfaeMBStti 
or  trees  likely  to  become  timber,  or  fit  for  timber,  with  the  tops  mid  boii^ 
thereof ;  and  the  bodies  of  all  pollards,  standing,  growing,  or  being  on  th«  aaid 
demised  premises,  or  any  part  thereof,  with  full  and  free  liberty  for  the  penoi 
or  persons  who,  under  the  limitations  of  the  aforesaid  Sir  C«  Mill,  min^bt 
entitled  in  that  behalf,  and  all  otliers  by  them  or  him  duly  authorizedi  but  mC 
further  or  otherwise,  at  all  times  to  fell,  take,  and  carry  away  the  same  atUt 
or  their  will  and  pleasure ;  and  also  except  and  reserved  all  royalties  whatsoefv 
to  the  said  premises  belonging,  or  in  anywise  appertaining,  to  have  and  to  biU 
the  said  demised  premises,  with  their  appurtenances  (except  as  befoie  exceptedX 
unto  the  said  Charles  Bridger,  his  executors, administrators, and  assigns^nir the 
term  of  ninety-nine  years,  if  Capron  Bridger,  Osmer  Bridger,  and  Arthor 
Bridger,  or  any  or  either  of  them,  should  so  long  live,  yielding  wd  paying  the 
yearly  rent  of  3s.  6d. ;  then  followed  provisions  for  a  power  of  re-entry,  in  cue 
of  waste,  or  non-payment  of  rent,  and  certain  other  provisions  not  material  to 
«et  out.  Then  came  tlie  following  proviso.  ^^  Provided  also,  that  it  sliall  and  nMif 
be  lawful  to  and  for  the  said  Sir  J.  B.  Mill  (the  defendant),  and  his  asam 
and  other  tiie  person  or  persons  for  the  time  being  entitled  as  aforesaid,  jSon 
time  to  time,  during  the  continuance  of  this  demise,  to  commence  and  prosecute 
any  action  or  actions  or  lay  informations  in  the  name  or  names  of  him,  the  sod 
Charles  Bridger,  his  executors,  administrators,  and  assigns,  or  his  or  tfadr 
tenants,  being  occupiers  of  the  said  demised  premises,  or  any  part  thereof,  against 
all  and  every  person  or  persons  who  shall  trespass  on  any  of  the  lands  hereby 
demised  for  the  purpose  or  by  means  of  hunting,  coursing,  shooting,  or  sportiii|{ 
thereon,  the  said  Sir  J.  B.  Mill  (the  defendant),  his  heirs  or  assigns,  or  otiMt 
the  person  or  persons  for  the  time  l^ing  entitled  as  aforesaid,  bearing  and  ptyMg 
all  the  costs  and  expenses  attending  every  such  action,  prosecution,  or  infiiiv 
mation,  and  indemnifying  the  said  Charles  Bridger,  his  executors,  adminiatratoa^ 
and  assigns,  or  his  or  their  tenants  as  aforesaid,  and  every  of  them,  therefiran. 
In  witness,  &€.*"     Greneral  demurrer  and  joinder. 

Channelly  Serjt.  (with  him  Barstow)^  for  the  plaintiff. — The  words  of  the 
exception  which  are  relied  upon,  ^^  all  royalties  whatsoever  to  the  said  premiflci 
belonging,  or  in  anywise  appertaining,*'  are  not  sufficient  to  give  the  right 
claimed  by  the  plea.  What  is  an  exception,  if  properly  pleaded,  may  floiii&- 
times  operate  as  a  grant.  But  here,  supposing  tliat  the  word  royalties  is 
equivalent  to  fre&-warren,  and  that  partridges  are  birds  of  warren,  yet  the  pki 
claims  a  grant  of  free-warren  appurtenant,  and  there  is  no  allegation  that  tiieie 
was  any  free-warren  appurtenant  to  the  manor.  There  is  a  dear  distinctioii 
between  free- warren  in  gross,  and  free-warren  appurtenant,  and  one  will  not 
pass  by  a  grant  of  the  other.  (Morris  v.  Dimes^  1  A.  &  £.  654.)  That  CMe 
was  decided  upon  tlie  authority  of  Bowlaton  v.  Hardy  (Cro.  Eliz.  547).  The 
plea  ougiu  to  have  gone  on  to  allege  that  there  was  a  free-warren  appurteoant 
to  the  manor.  1  he  exception  of  all  royalties  gives  the  defendant  no  rig^t  to 
enter  upon  the  lands  and  to  take  the  game.  Whatever  the  effect  of  such  an 
exception,  it  cannot  operate  as  a  grant  of  a  right  to  enter.  (Pickermg  t. 
Noyea,  4  B.  &  C.  639.)  [M  aule,  J. — ^There  the  exception  and  the  enjoyment 
were  of  the  same  thing.  In  that  case,  the  deed  suggested  by  the  fifth  jim 
was  not  the  deed  put  in  evidence,  and  not  the  de^  mentioned  in  the  waA 
plea.  Sir  Thos.  Wilde^  Serjt.— In  that  case,  the  deed  produced  did  not  sap- 
port  the  fifth  plea.     The  fifth  plea  was  then  abandoned;  but  from  the  dm 
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ppodnced^  and  from  other  evidence  which  was  giren,  the  Court  was  asked  to 
pmume  the  exiatence  of  another  deed.] 

Sir  Thoa.  Wilde^  Serjt.  (with  him  Mannings  Serjt,  and  FUxherberi)^  for 
Ihe  defendant*«^The  cases  cited  do  not  materially  bear  upon  this  question. 
The  deed  is  set  out  upon  the  reccnrd,  and  all  that  it  is  necessary  for  the  Court 
to  aee  is,  that' the  deea  set  out  supports  the  defendant's  justification.  The  deed 
ji  a  demise  by  the  defendant  to  the  plaintiff,  oontaimng  an  exception  of  all 
royalties,  with  a  covenant  for  the  landlord  to  have  power  to  bring  actions  in 
the  defendant's  name  against  trespassers.  In  Pickering  v.  Noyea^  no  question 
ia  made  that  if  the  exception  had  been  strictly  in  the  terms  di  the  plea,  the 
plea  which  described  it  as  a  grant  might  have  been  supported.  Under  the 
tarm  "  roydties,''  this  sort  of  right  is  clearly  included.  (Coweirs  Dictionary, 
tit.  "Royalties^  JTcftfe  v.  Hickringill,  11  Mod.  74.)  In  the  last  case,  the  Court 
said  the  word  "  royalty"  signified  free-warren.  [Cresswell,  J. — If  that  were 
the  meaning  of  royalty,  could  a  private  person  grant  free-warren  ?]  It  is  put, 
that  these  words  intended  to  reserve  to  the  landlord  the  rights  which  usually 
oome  under  the  word  '^  royalties.*"  In  3  Wood's  Precedents  of  Conveyancing, 
1S6,  occurs  the  following :  ^^  Another  lease  of  royalties,  viz.  hunting,  hawking, 
and  fishing.""  The  language  of  statutes  22  8e  23  Car.  2,  c  25,  s.  2,  and  4  &  5 
W.  &  M.  c  28,  8.  4,  treats  the  right  to  kill  partridges  as  a  royalty.  The 
Court  will  give  a  favourable  construction  to  deeds,  and  give  them  an  effect  as 
near  as  possible  to  the  intention  of  the  parties.  (Parkhurat  v.  Smithy  Willes, 
S82 ;  JtiiU  v.  Grange^  Plowd.  170,  a.)  In  Devauw  v.  r Anson  (5  Bing.  N.  C. 
519)9  the  Court  allowed  the  word  ^^  freight""  to  have  a  much  wider  meaning  than 
strictly  belongs  to  it,  because  of  the  manifest  intention  of  the  parties.  Under 
the  word  '*  royalty,""  the  parties  intended  to  reserve  all  that  goes  by  that  name 
popularly,  even  though  the  lessor  parted  with  the  possession  of  the  land.  The 
parties  must  have  had  some  intention  in  using  the  word,  and  no  effect  can  be 
otherwise  given  to  it.  The  words  <^  appurtenant,  or  in  anywise  appertaining,"" 
will  not  be  taken  in  their  strictest  sense,  and  the  right  of  sliooting,  as  a  right  to 
be  exercised  over  the  land,  and  belonging  to  the  possession  of  the  land,  may 
fisirly  be  said  to  belong,  or  appertain,  to  the  land.  [Tikdal,  C.  J. — You  would 
Qontend,  under  this,  Uiat  th^  landlord  would  be  entitled  to  hinder  the  tenant 
from  sporting  over  the  land.  Maule,  J. — It  would  not  give  full  effect  to  the 
exception,  in  your  view,  unless  you  did.]  All  that  the  defendant  need  do,  is 
to  shew  that  he  was  justified :  it  may  be  that  the  right  is  exclusive,  but  that  is 
opt  necessary  to  the  argument.  An  exception  of  this  sort  may  very  well  be 
pleaded  as  a  grant.  {The  Durham  and  Sunderland  Railway  Company  v. 
Walker y  2  Q.  B.  940.)  If  you  grant  a  man  something,  you  grant  him  also  the 
means  of  enjoying  it ;  if,  therefore,  the  right  to  enjoy  the  game  be  reserved, 
there  is  reserved  dso  a  right  to  enter,  to  get  at  the  game.  It  would  be  prepos- 
tocous  that  the  defendant  should  stipulate  for  the  means  of  preserving  the  game 
aod  punishing  trespassers,  unless  he  were  to  have  some  oenefit  from  such  a 
stipulation.  (He  referred  also  to  Hinchcliffe  v.  The  Earl  of  KinmouU  6  Scott, 
e$0;   Wickhamy.HawkeryTU.hV^.'^.) 

ChannelU  Seijt.,  in  reply. — It  is  not  disputed  that,  in  certain  deeds,  the 
wovd  "  royalty""  might  pass  free-warren ;  e.g.  if  a  man  had  a  free- warren  under 
%  grant  fiom  the  crown.  But  the  question  is,  wheth^ ,  upon  this  exception  of 
^•11  royalties,""  a  right  of  free-warren  will  pass?  In  I>oe  dem.  Douglas  r. 
Lgek  (2  A.  &  E.  705)  there  was  an  exception  and  reservation  of  full  and  free 
libarty  of  hawking,  hunting,  fishing,  and  fowling  upon  the  demised  premises; 
and  it  was  held  to  be  not  either  a  reservation  or  an  exception  in  point  of  law, 
httt  xmly  a  privilege  oc  right  granted  to  the  leuor.     W  beie  the  terms  of 
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excqition  necessarily  pdnt  to  a  right  to  be  exercised,  it  may  operate  tm  a  grant 
Here  they  are  quite  general.  [Maule,  J.— -Suppose  there  are  no  otberniyallM 
belonging  to  the  numor.  If  so,  as  the  plea  is  good  untilyou  set  out  tiie^deed 
cm  oyer,  are  you  not  put  to  shew  that  the  exception  anpliee  to  something  dbef] 
The  deed  set  out  upon  oyer  is  still  part  o£  the  defendant's  plea.  If  tins  fMf^ 
*' royalty,^  will  cany  free-warren,  the  plea  is  bad>  for  not  shewing  that  li»m 
was  any  free-warren  appurtenant.  Tne  words  ^^hAcmmg  or  in  atfprfM 
appertaining^  cannot  be  rejected  ;  and  in  BarltMO  r:  Rkfo&9\l  Ot.  8r  M;4n)t 
it  was  held  that  the  words,  <«  with  all  ways  thereto  belmging,  or  Id  anywise 
appertaining,"  in  a  ooa veyanoe,  will  not  pass  a  way  not  strictly  appurtemaC ; 
unless  the  parties  appear  to  have  intended  to  use  those  words  in  a  sense  lat||^ 
than  their  ordinary  legal  sense.  Pickering  v.  Mrnfes,  whto  properly  looked  ^ 
is  an  authority  that  tbe^word  **  royalty  ^  will  not  include  free- warren. 

'  Cur.  €uh.  m^' 

CoLTMAH,  J.,  now  (November  19)  delivered  the  judgment  rf  the  Couit.-^ 
This  case  was  argued- oefbre  th^  late  Lord  Chief  Jlisti^  Tindal,  my  brbtWh 
Maale  and  Cresswell,  and  mysdf.  (His  LoiVisMp  th^n  stat^  the  jpAeadll^) 
Tbe  <|ue6tion  arises  oti  these  pleadings,  whether  thd  itldentul*^  set  out  on  t^ 
does,  m  legal  effect,  amount  to  a  grant,  such  afc'  is  set '  liplln  the  plea.  Oh  the 
part  of  the  defendant/  the  case  of  Witkham  'v:HmoK^  (7  M.  8r  W.  OS)  *wn 
itlied  on,  to  shew  that  wherelhere  wasagtianf  orMbv^ysMc^clf  land  contiAft^ 
tbe  words,  ^^exceptingiaod  rdfervin^lo  the  ^ant<yrB,  theik"  herfs  and  assij^ 
liberty  to  come  on  the  land  and  hawk,  hiint,  flshV  AMd^fiml'^Us  such  a  fibefty 
couhl  tiot  amodtottb  lot  cMep^n  or  reservation,  that  clause  would  operate  as  a 
grant  by  the  party  to  whom  the  land  is  conveyed ;  and  it  was  said  that  die 
word  "  royal ty**  was  a  proper  description^of  the  right  of  free-warren.  KMer* 
Hickringtll  (11  Mod.  74)  was  cited,  in  which  the  Court  is  reported  to  have 
said,  the  word  *<  royalty^  signifies  free-warren ;  that  is,  though  there  is  no  right 
of  fi«e-warren,  a  grant  Qf-J^t^Wp^fPtpY  \  ^)^^^ifW4l  4^  considered  to  w  a 

?ant  of  liberty  to  entef'sh^tfae'iknU  'Md  )ciH  bifdi  6f  warren.  The  case  of 
arkhurat  v.  Smith  {W^lle^^  ^2)  \W{^s^]alfK)  citedx  .T^heii^^fit  is  ssjd  that  the 
construction  of  deeds  ouglit  to  be  favourable,'  and  as  hear  to  tlie  apparent 
intent  of  the  parties  aaxt^paasitdy  may  beraaS  tha^toottiuch  regard  is  not  to 
be  had  to  the  natural  and  proper  signific^tiou.of^  wpnh  ji^nd  sentences,  to  pre- 
vent the  simple  intention  of  the  parties  fiom  Ukin^  ef^  for  ..that  the  lai^is. 
nof:  ttice  in  grimts^'iihd^  t^ei(biie  pftep  trans^^  their  older, 

t0:  bring  them«  to  thsintentof  the.parties^  JbTtU*  vi^^rraiMisv  (^lowd.  170,  vV^was 
ciled  for  the  same  purpose^,  imd  it  wasr  said,  tharh^h^'tn«r^  bMld  be  no  WfiOt 
that  the  ]f)ai^ties  intdldM  thbt  Sh^'J:  B.  Mill  an^U^  4^^^>^pmM  have  a  rig:ht0 
enter  on  the  land  for  .thff.puqxifie  of  sporting;  wierwisavtheoknise  authoriadng 
Um  to  prosecute  twespasievsi*.  the  name  df^the  tetetit^ "Mrat  his  own  «xpfittle^ 
would  be  idle;  f(#'no  btte  i^ld>pppDseth  to  ihcur.^ 

eiLpense  of  preservii^  bis  gsopi^e^iuidprigisieculwg.l^  unless  he  Iwd^j^e 

right  of  shooting  the  game -whan  preserved.  Xhe  ptf^essnt  cateis  distinguishable 
fmn  Wickham  v.  ifMrMn  as^  in  that  tcas^^  th«  c^i^'^ce]^^  and  reser;^ 
libei^y  to  hunt"  coi^lij^  ^Qf,  l^  pPWWli^*,  ppferaSt^.^is  aii  Exception  or  reseihr** 
tioQ,.  In  the  present  iiassatt  is  not  as,  £c^  .a^opoyalty  may  faa  by  law  appuftenaaC 
to  the  land ;  asiattha^easi^oftwaffifeft^  a'man'tMf  have WarMim Iris  bwn  liuid,or 
in  that  of  another  man,  by  prescription.  In  Brooke's  AtiifM^ent,  tit.  **Warren,* 
pi.  2,  and  BtnoUto^rf  M^f^f^.iQff^ MVm  jSin^^  it i^  wavren  UiMt 

parcel  nor  any  momber^tf  a  i9ftiHHV.bM(ti^i  may  W  appertaining,  but  that  is  by 
rescription.''    Audit  i|sa^4nDytr9.30j.bvHil..T.  88  JHen.  8»  a  man'may 
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have  warren  or  law-day  in  the  land  of  another,  and  he  may  have  warren  as 
appurtmant  to  his  own  manor ;  and  if  the  manor  be  granted  cum  pertifieniiuy 
the  warren  will  pasa,  but  not  otherwise.  In  the  caae  under  consideration,  the 
words  *^  excepting^  and  always  veaerved  all  royalties"  may  have  the  effect  of 
cfMiXBg  an  exception ;  and  the  reason  for  holding  thdr  l^al  effect  to  be  that 
ofn^Mating  a  gnml  by  the  grantee  of  an  estate  fails*  But  passing  this  by^ 
tlMlEe  js  anoth^  reason  why  the  construction  contended  for  by  the  defmdant 
oiigjkl  not  to  be  adopted^  It  is  not  enough  for  the  defendant  to  make  out  a 
pnawhlo  intent  favoumUe  to  his  view;  he  must  shew,  with  a  reasonable 
oerUtfity,  that  the  intention  is^uch  as  he  suggests.  In  the  case  of  Wickham 
Y*.  Muwker  the  intention  of  the-  parties  was  clearly  expressed ;  in  the  present 
owe  there,  is  no  such  dear  indication  of  intention.  Charles  Bridger  mignt  con-* 
sent  to  the  use  of  the  name  of  his  tenants  to  prevent  trespasses  on  the  land ;  and 
if  he  were,  asked  to  give  a  liberty  to  Sir  J.  B.  Mill  and  his  assigns  to  sport  over 
the  land,  he  might  have  refused.  On  the  whole,  therefore,  we  think  if  we  take 
the  l^pida,  ^^  except  and  always  reserved  all  royalties,"  as  amounting  to  an  excep- 
^i^fj  itbey  must  be  taken  to  be  the  words  of  Sir  J.  B.  Mill,  as  the  grantor  of 
^ijdgepT ;  if,  on  the  other  hand,  they  cannot  be  taken  to  be.  an  exception  or 
r^^^ion,  stiU  they  cannot  ,be  considered  as  amounting  to  a  grant  by  Bridger, 
ngil^  .the  liberty  of  entering  on  the  hmd  for  the  piu'pose  c^  siraoting,  unless  we 
s^.^Iearly.  that  isuch  -axk  mlantion  is  to  he  collected  from  the  words  used* 
Ilifis^fbi:^  there  will  be.  judgment  for  the  plaintiff.  This  is  the  judgment  of 
m^, brothers  ,Maule  and  Cresswdly  and  myselfi  the  opinion  of  the  late  Lord 
p^jife^i'^iusUce  not  havjng'been  dtUvered.  ^ 
n  ^1-  ;     .     <  Judgment  for  the  plaintiffi 

<|f{)      T     M'       ■■■''■        t      •'  \   ■       .f    .    ■  :  I  ■•'•  ••■..:/'.  •:..:>. 

.'7  ^\\V^  h  .     '"1     S.    j."        t      ..    '     •»  :■       1       !..'•;    ■  '•■    r 

.^«  U*r:  >r      tj        •     I     rSoB-ebffti  BaOMFlELD-V.  Er7BB.(Byi.  ^   :^   ^' 

jitl  S(.\  a  feme  idle,  biino  seuii  t»/te.  at  ike  wiU  of  the  lord,  of  efrimin.  eqpvkdfd  Umdt,  in  oomiem^ 
^jMhk'^^iHaiikfitn'J^.  Bl.MriiOMA  ike  Itmii  to  Ae  UM  tb  fke  MitM  ihai  h^  iho^it 
vfur^  (^^^  toMr^kie^imm  emft^tt^e)  kkd  qfUr  t^efhirei,  i4^mut¥flf  J,'Bi  />f'  if^,  MIS 

AAll^Ms/  mkfm^k ike  oHj^my^litreoikiliiiMtib  efowip  9*p^ihfy^hiij^etiHff  M.  to  Mltaw 
4)yyp^wfn^  jrfiytufi  c»s<y(istg,  -f  e^iMst  M^ilatf  jMwtr  to  make  emekmi^imtmet^t  wufer  the  ienm 

\wUh%^tf^.ewfeHn;m^^f  her^kMuk^md. 
f  /.  J).»  M.  B.  atmointed  the  land*,  to  her  eoi^ 
.;  i0ffA  ii  t^afn%i^bniU  dlkrg^infiniBfkr 
^.m^qfker  other eome^tMdwitknpti^fMto,  akat'im tme srimw  <f <aU Mtk mmtimi^  eh&utdU 

truetM^inftmurtf  heraunUandyMelee;^' 
HM,UdfiJiXgitHierii^iif'HU^i^fpM^  tHht,ai  thSeitctetif  J.J.B. 

mmOdbeffmaeror  li^ei^w^miik§m'iW^Mmi^ifiki^tmefi^;1ll^pMr  ^  the  k^itUMH 
mhitk^ffUU^  to  hlm^o9^W94,hejeiiftir¥$tifnm  the  rmidwM,^utik^whota^^niinimei^we»mt$m* 
Mentwiihth^fiowetf^of^,^^,       ,a..    J.  ,;..,:.     ..  -  M  :■ 

^TWI S  was  an  tictio*of  ejectment,  wbteh  came  on  for  trial  bdbre  Coletidg^*- J., 
X    at  the  Summer  Assizes  for  the  county  ot  Essex,  when  a  verdict  was  foatid 
(•)  Reported  bf  Pavl  FAmmiLL  Eeq.,  Bvrieter-el-lmr. 
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fnr  the  plaintiff,  subject  to  the  opinkxi  of  the  Court,  upon  the  poiats  sMed  Im 
«  mecial  case,  the  miitarial  pariB  of  which  are  as  fidlowi^-. 

Before  and  at  the  time  of  the  surrender  to  uses  herekiaflter  nentioBed,  Mmj 
Sida  was  seised  in  her  demesnci  as  of  fSee,  at  die  wiH  of  the  lord  of  the  Manor 
of  Orerhall  and  Netherhall,  in  the  county  of  Essex,  according  to  the  cuslosi 
0t  the  said  manor,  of  the  tenements,  with  the  apmirtenanees,  in  the  dedantioa 
mentioned,  the  same  then  and  still  being  part  and  parcel  of  the  same  manor,  aajl 
a  customary  tenement  thereof,  demised  and  dcmisane  by  copy  of  the  ooviMbH 
of  the  said  manor,  by  the  lord  of  the  said  maoor,or  by  his  steward  of  tbeeoart 
of  the  said  manor,  ior  the  time  being,  to  any  person  or  persons  willing  to  td» 
the  same,  in  fee-simple  or  otherwise,  to  bold  of  the  lord  of  the  iiaid  manar,  at 
the  will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  die  sail 
manor. 

By  the  immemorial  custom  of  the  manor,  the  youngest  son  of  any  psraM 
djring  seised  of  any  descendible  estate  in  any  of  the  copyhold  tenements  thereof, 
is  the  customary  Keir  of  his  father,  and  succeeds,  aa  sucn  heir,  to  the  \ 
of  which  his  father  dies  seised. 

The  said  Mary  Sida,  being  so  seised  and  in  possession  of  the  said  cus 
tenements,  with  their  appurtenances,  did,  on  August  2,  A.  D.  1764,  by  die 
rod,  duly  surrender  out  cf  her  hands  into  the  hands  of  the  lord  of  the  manor, 
according  to  the  custom  of  the  said  manor,  the  said  tenements,  with  the  iqpptir- 
tenances,  to  the  intent  that  the  lord  of  the  manor  should  thereupon  regrant  aU 
and  every  the  said  surrendered  premises  to  and  for  the  several  uses  and 
purposes  hereinafter  mentioned ;  tnat  is  to  say,  to  the  use  of  the  said  Maiy 
Sida,  her  heirs  and  assigns,  until  a  marriage  intended  should  be  had  and  solem- 
nized between  her  and  John  Blomfield,  the  younger,  and  from  and  after  Ae 
solemnization  of  the  said  intended  marriage,  to  the  use  of  the  said  John  Blom- 
field  for  and  during  his  lifetime,  and  from  and  after  his  decease,  to  the  use  of 
the  said  Mary  Sida  and  her  assigns  for  and  during  her  lifetime,  and  from  and 
after  her  decease,  to  the  use  of  such  child  or  children  of  the  body  of  the  said 
Mary,  by  the  said  John  Blomfield  to  be  begotten,  and  fcMr  such  estate  or  estates, 
or  other  interest,  and  in  such  parts,  shares,  and  proportions,  manner  and  fonn, 
and  charged  and  chargeable  with  any  sum  or  sums  of  money  for  any  other  d 
their  children,  as  she,  the  said  Mary,  by  any  deed  or  deeds,  writing  or  wridngs, 
to  be  by  her  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or  more 
witnesses,  or  by  her  last  will  and  testament  in  writing,  to  be  by  her  signed, 
sealed,  and  published  as  such,  in  the  presence  of  and  attested  by  three  or  more 
witnesses,  shall  or  may  limit,  declare,  devise,  direct,  or  iq>poiDt,  and  for  want  of 
such  limitadon,  declaration,  devise,  direction,  or  appointment,  and  until  each 
limitation,  &c.  shall  be  so  made  and  executed,  and  the  estate  or  estates  or  odier 
interest  to  be  raised  and  created  thereby,  as  aforesaid,  shall  respectively 
commence  and  take  effect,  to  the  use  of  all  and  every  the  children,  or  of  die 
child,  if  but  one,  of  the  body  of  the  said  Mary  by  the  said  John  Blomfidd  to 
be  begotten,  in  equal  shares  and  proportions  (if  more  than  one  such  child),  and 
to  take  as  tenants  in  common,  and  not  as  joint  tenants,  and  of  the  heirs  of  the 
several  and  respective  bodies  of  such  children  lawfully  issuing ;  and  if  there 
should  be  but  one  such  child,  to  the  use  of  such  only  cnild,  and  the  heirs  of  his 
or  her  body  lawfully  issuing,  and  for  want  and  in  default  of  or  failure  of  sttch 
children  or  of  one  such  diiM  of  the  body  of  the  said  Mary,  tec,  then  from  and 
after  the  decease  of  the  said  John  Blomfield,  to  the  use  of  the  said  Mary,  and 
of  her  heirs  and  assigns  for  ever,  and  to  or  for  none  other  use,  intent,  or  pucpoPB 
whatsoever. 

On  August  9th,  1764,  a  marrii^  was  aolemoized  between  Mary  Sida  and 
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Jctoi  Blomfield,  wlio,  from  thence,  during  their  respective  lifetimes,  continued 
n  possession  of  the  said  premises,  with  the  appurtenances. 

On  May  30th,  1766,  the  said  surrender  to  uses  was  duly  presented  by  the 
lomage,  and  on  the  11th  of  November,  17(>6,  John  Blomfieid,  the  eldest  child 
){ the  marriage,  and  the  father  of  the  lessor  of  the  plaintiff,  was  bom. 

On  November  14th,  1766,  William  Blomfieid)  the  second  child  of  the 
■■rriage,  was  bom. 

On  January  15th,  1767,  there  being  then  no  other  children  of  the  marriage, 
Mary  Blomfieid  made  her  last  will  and  testament,  in  writing,  duly  executed, 
aoeording  to  the  terms  of  the  power,  the  material  parts  of  which  are  as  follow : — 

*<  I,  Mary  Blomfieid,  wife  of  John  Blomfieid,  the  younger,  &c.,  according  to 
and  in  pursuance  of  the  power  reserved  to  me  in  and  by  a  certain  surrender  of 
the  manor  of  Overhall  and  Netherhall,  &&  {it  then  described  the  surrender 
tiwe  set  forth),  now  as  concerning  the  said  copyhold  premises,  with  their 
npurtenances,  accordingly,  I  give,  devise,  direct,  and  appoint  all  and  singular 
toe  aforesaid  copyhold  premises  unto  my  son  John  Blomfieid,  and  to  his  iieirs 
ind  assigns  for  ever,  from  and  after  the  decease  of  my  husband,  John  Blomfieid, 
18 aforesaid ;  but  nevertheless  upon  this  condition,  thsit  the  said  John  Blomfieid 
dudl  pay  to  my  other  son,  William  Blomfieid,  the  sum  of  SOOZ.,  within  one  year 
and  a  day  after  the  decease  of  my  husband,  John  Blomfieid,  aforesaid,  in  case 
that  my  son,  William  Blomfieid,  be  then  living,  and  twenty-one  years  of  age ; 
but  if  he  should  be  then  under  the  age  of  twenty-oneyeara,  then  my  will  is  uiat 
the  above-said  £00/.  shall  be  paid  him  by  my  son  John  as  soon  as  he  comes  to 
the  age  of  twenty-one  years.  But  in  case  it  shall  happen  that  neither  of  my  sons 
atore^d  sliall  be  living  at  the  decease  of  my  husband,  then  I  give,  devise, 
direct,  and  appoint  all  and  every  the  aforesaid  copyhold  premises,  with  their 
appurtenances,  unto  my  father-in-law,  John  Blomfieid,  the  elder,  of  Dedham, 
hto  heirs  and  assigns,  in  trust,  nevertheless,  and  to  the  intent  and  purpose  that 
the  said  John  Blomfieid,  the  elder,  his  heirs  and  assigns  (as  soon  as  may  be 
after  the  decease  of  my  husband),  shall  absolutely  sell  and  dispose  of  all  and  sin- 
pilar  the  aforesaid  copyhold  premises,  with  their  appurtenances,  and  surrender 
or  cause  the  same  to  be  surrendered  unto  any  person  or  persons  and  their  heirs 
br  ever,  who  shall  be  willing  to  purchase  the  same  at  and  for  a  valuable  price  or 
consideration,  or  purchase-money  for  the  same;  and  I  will  order,  give,  direct, 
and  appoint  such  purchase-money,  so  to  arise  upon  the  absolute  sale  of  the 
premises  as  aforesaid,  to  be  applied  and  paid  imto  tne  several  persons,  and  in  the 
nanner  next  hereinafter  mentioned : — to  my  aunt,  Mrs.  Frances  Holman,  50L^ 
4^  {the?i  followed  a  number  of  similar  legacies)  ;  and  as  to  the  residue  and 
ittaainder  of  such  purchase-money,  I  give,  devise,  bequeath,  direct,  and  appomk 
the  same  unto  my  said  father-in-law,  and  to  his  use  and  disposal.  And  I  do 
hereby  ratify  and  confirm  this  to  be  my  last  will  and  testament  as  concerning 
the  above-mentioned  copyhold  premises  so  by  me  surrendered  as  above  men« 
tuned,  with  the  intent  that  the  lord  of  the  manor  above-said  shall  regrant 
the  same  premises,  with  their  appurtenances,  as  directed  and  appointed  by  tbia 
^  said  will  and  testament.^ 

On  March  16th,  1767,  John  Blomfieid  and  Mary  his  wife  were,  at  a  court 
''the  lord  of  the  said  manor,  according  to  the  custom  thereof,  duly  admitted  to 
^  said  customary  tenements^  with  the  appurtenances,  pursuant  to  the  said 
'lender  to  uses  of  August  Snd,  1764,  to  hold  the  same  to  the  uses  and  in  the 
^^^nner  mentioned  in  the  said  surrender. 

On  July  6th,  17&7,  William  Blomfieid,  the  second  son  of  the  marriage,  died* 
^kere  were  afterwards  five  other  children,  some  of  whom  are  still  living. 

On  June  19th,  178%  Mary  Blomfieid  died  without  revoking  or  altering  hor 
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willy  and  on  December  S7th,  178S,  administration,  with  tbe  said  will  annexed, 
was  duly  granted  to  John  Blomfield  by  the  proper  Ecclesiastical  Court. 

On  February  8rd,  1801,  John  Blomfield,  the  eldest  son  of  the  marriage,  was 
at  a  court  of  the  lord  of  tbe  said  manor  admitted  according  to  tbe  custom  of 
the  said  manor  to  the  reversion  or  remainder  in  fee  immediately  expfectant  upon 
the  death  of  John  Blomfidd,  bis  father,  in  and  to  the  af<»iesaid  premoMs^  tokold 
to  him,  his  heirs  and  assigns,  immediately  from  and  after  the  decease  of  the  wd 
John  Blomfield,  the  father,  pursuant  to  the  said  surrender,  and  tbe  will  otAe 
said  Mary  Blomfield,  his  mother,  deceased. 

On  June  26th,  1814i,  John  Blomfield,  the  son  of  the  testatrix,  married,  sad, 
on  July  18th,  18S0,  was  born  Benjamin  Blomfield,  the  lessor  of  the  plsuitiff, 
and  youngest  son  of  the  last-mentioned  John  Blomfidd. 

On  July  aOth,  1820,  Jcdin  Blomfield,  the  son  of  the  tesUtrix,  and  father  of 
tbe  lessor  of  the  plaintiff,  died  intestate  in  the  lifetime  of  his  father,  John,  tbe 
husband  of  the  said  Mary,  leaving  the  lessor  of  the  plaintiff,  bis  youngest  son 
and  customary  heir  by  tKe  immemorial  custom  of  tbe  manor,  him  surviving. 

On  September  20th,  1820,  John  Blomfield,  the  husband  of  the  said  Itoy, 
and  grandfather  of  the  lessor  of  the  plaintiff,  died,  having  been  until  bis  deitii 
in  possession  of  the  said  premises. 

On  February  Slst,  1820,  at  a  Court  Baron,  held  for  the  said  joanor,  the 
homage  presented  the  said  surrender  of  August  2, 1764,  and  the  marriage  of 
MaiT  Sida  and  John  Blomfield,  and  that  there  was  issue  of  the  said  Mary  so: 
chUaren,  to  wit,  &c.;  and  that  Mary  Blomfield  (formerly  Mary  Sida)  died  in 
the  lifetime  of  her  husband  without  having  made  any  appointment  or  di^ 
lition  by  deed  or  will  of  the  said  pr^nises,  leaving  six  (^Idr^n  her  surviyiii^. 
It  then  presented  the  death  ,of  John  Blomfield  the  father,  and  that  certun 

Iirodamatbns  had  beenmade^  At  the  same  court,  BeD^ianiin  Blopifield  (the 
easor  of  the  plaintiff),  aninfant  of  the  age  pf  six  months  was  admiitted  a^  the 
customary  heir-at-law  of  John  BlorofiekT  the  son^  deoeptsedy.to  one^xth  put 
or  share  of  and  in  the  premiaesi  pursuant  to  tbe  said  f^ipjender rof . AugystS, 
1764,  and  as  his  ri^ht  and  inheritance,  to  bold  the  said  o^ie-Bixtb  part  or  ^biue 
of  and  in  the  premises  unto  him  and  the  heirs  of  bis  body^  pui^suant  to  the;  sod 
surrender;  and  at  the  same  court  the  othar  five  children  of  Mafy  and  Jqhn 
Blomfield,  or  their  heirs,  wera  respectively  admitted  tp.  one^sixtb  part  each  of 
and  in  tbe  premises,  pursuant  to  the  said  surrender  of  August  %  1 764. 

In  the  year  1824  tne  present  .defendant  purchased  the  interest  of  all  the  asid 
parties  in  the  premises,  eiLcqMt  the  interest  of  the  lessor  of  the  plaintiff.  On  the 
l4th  of  November^  1824,  a  deed  of  covenant  was  executed,  a  copy  of  whidi 
accompanied  the  case;  and.  afterwards,  on  December  14, 1824,  a  aunwdor 
was  made^  and  recovery  suffered  in  pursuanor  of  tbe  said  deed  of  covenant,  and 
the  defendant  was  thereupon  admitted  to  the  said  premise  except  jthe  shiu:e  of 
tbe  said  Benjamin  Blomfield, .  the  lesscv  of  tlie  plaintiff,  eoc^Mrdinffly,  tp  bpid  to 
him,  his  heirs  and  assigns  for  ev^ry/SQCording  to  the  custom  of  |£e  s^id  manor, 
and  entered  into  tbe  po08es8H>a  .thereof,  and  oontinued  in  the  possession  or 
enjoyment  of  the  same  Until  the  present  ejectment  was  broudlit  .in  tbe  jcsr 
1846.  ^      ^      :..........,  ^       .        ••      .     ■ 

The  declaration  in  this  ejectment  contained  two  demises  in  the  name  of  the 
said  Benjamin  Blomfidd;  one,  on  January  1,  1825;  the  other,  on  Sep- 
tember 1, 1841.  The  defendant  defended  the  ejectment  as  landlord  for  sue- 
sevenths  of  the  property. 

On  the  trial,  lease,  entry,  and  ouster  were  admitted  as  to  six-sevenths  of  the 
property,  but  the  defendant  contended  that  the  lessor  of  the  plaintiff  was  not 
entitled  to  recover  upon  the  following  grounds  :*-lst.  Because  the  ^>pointmeiit 
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by  the  sud  Mary  was  made  in  the  lifetime  of  her  husband,  and  the  surrender 
to  uses  of  August  2, 1764,  contained  no  dispensation  of  die  coverture  of  the 
and  Mary.  %aA,  That  the  appointment  by  the  said  Mary  in  and  by  her  said 
will  was  void  for  excess  in  attempting  to  lienefit  persons  not  the  objects  of  the 
power  created  by  the  said  surrender.  8rd.  That  the  said  John  Blomfield,  the 
lather  of  the  lessor  of  the  plaintiff,  was  to  take  under  the  said  appointment 
only  in  the  event  of  his  being  alive  at  the  death  of  bis  father,  whom  he 
cKcf  not  ilurvive ;  of,  tlrat  any  interest  he  would  otherwise  have  taken  was 
divested  or  defeated  by  his  death  in  his  father*s  lifetime.  Lastly,  that  there 
was  no  surrender  ta  the  Uses  of  the  will.  If  on  all  or  any  of  the  grounds  the 
Court  should  be  of  opinion  that  the  lessor  of  the  plaintiff  was  not  entitled  to 
the  said  six-sevenths  of  the  property  in  question,  the  verdict  for  the  plaintiff 
was  to  be  set  aside,  and  a  verdict  entered  for  the  defendant ;  otherwise  the  verdict 
was  to  stand.  The  Court  were  to  be  at  liberty  to  refer  to  any  of  the  documents 
mentioned  in  the  ease,  dnd  to  draw  any  inferences  fvoii  the  faets  stated,  and 
either  party  might  turn  the  special  case  into  a  special  verdict. 

Channelly  Seijt.  (with  him  Willes)  for  the  pUintiff.--^  First,  this  is  a 
good  execution  of  the  power  of  appointment'  by  Mary  Blcnfield,  notwith- 
standing her  coverture.  It  is  true  that,  in  powers  of  this  kind,  the  words 
^  notwithstanding  her  cpvertur^,^^  or  the  like^  are  usually  inserted,  but  no  such 
words  are  necessary  whe^e  the  intention  of  the  instrument  is  clear.  In  this 
case  it  is  the  wife^s  estate :  she  is  contemplating  marriage^  and  it  is  intended  to 
give  her  a  power  6f  appointment;  Then  a  proviso  is  inserted,  that  in  case  no 
appointment  is  made^  toe' estate<  shall  to  in  a  particular  way.  If  the  other  view 
is  to  prevail,  then  in  case  the  husband  survived' her,  she  tould  n^er  appoint  at 
idl.  The  marginal  ndte  of  2>rtoer  dem.  Berry  v*  Thampioti  (4  Taunt.  298) 
is,  <^  If  a  copylK>ld  b^  siin^^dered  to  such  ij^s  as  «  fsme  covert  shall  by  wiU 
or  codicil  appoint,  a-paper  pui*portin^  td  be  cl^  will,  -thdngh  made  l^  her, 
living  her  husbandv  is  A  gdod  exe^tibn.^<-  Thch^e'the  w<vds  creating  the 
power  gave  it  to  ^  Mary ^  ii^wife  of  the  said  Joseph  Vliotapson  ;^  but  that  was 
merely  a  description  of  the  pej^son  intended,  ana  tiw]ld4ndce  no  difference. 
The  case  of  Rich  tj  BeanmoHt  (S  Br6.  PaHiv  Cases,  808)  i»  an  express  authority 
upon  this  pomt,'  and  i»  refelt^  to  as  sdch  by  Sugden  «n  Powers,  vd.  i. 
pp.  186,  187  (6th  edit.).  In  Heatle  v.  Oreenb&nk  <8  Atk.  695,  711)  the 
question  was  raised,' whether  a  power  was^well  executed  by  a  married  woman 
who  was  an  infant ;  and  In  giving  judgHtentj  L»A  Hardwicke^  C,  said,  <<  The 
counsel  for  the  plaintiffs  havie  gdne  further^  and  hisMtedthat  mfeme  covert  maj 
exercise  such  a  power  (toahene  an  estate),  alid'>ciled  the  case  m  Rich  v.  J3eaii- 
numi,  in  the  Houde  of  Lord^J  It  was  so  dcitermined^in  the  case  of  Lady 
Travel,  before  Lord  Chancellor  King ;  so  in  the  common  case  where  a  power 
is  given  to  a  woman  tenant  Tor  Hfe  to  execute  leases."  <It  would  be  cutting 
down  the  apparent  intent  to  sity  that  Mary  Svdb  must  exetulte  die  power  whiile 
eole.  Secondly,  it  is  object^  that  the  appdhitmeivt  is  \mA  fat  excess  in  bene- 
iSting  persons  who  are  not  the  objects  of  thi?  power.  •  By  her  will  she  directs 
that  in  case  neither  of  the  sons  John  or  WiUiaHm  diall  be  living  at  the  death 
of  her  husband,  then  the  estate  shall  come  to  her  father-in-law,  upon  trust  to 
sell  and  pay  certain  legacies  to  her  aunts  and  uncles,  and'  that  the  residue  of 
the  purchase-money  shall  belong  to  her  father-in-law.  It  is  going  too  far  to 
eontend  that  because  the  ultimate  limitations  iore  bad  M  excess,  the  appoint- 
ment is  bad  altogether.  In  Adams  v.  Adams  (Cowp.  651),  which  is  set  out 
in  %  Sugden  on  Powers,  6S,  the  excessive  execution  of  a  power  was  held  bad 
pro  ianio^  but  the  execution  good  as  to  the  residue ;  and  in  Brudenell  v.  Elwee 
(1  East944S),  where  an  estate  was  settled  on  the  husband  for  life,  with  remainder 
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to  the  wife  for  life,  with  remainder  to  the  childreii  as  the  busbAnd  and  wift^  er 
the  survivor,  should  appoint,  and  in  default  of  appcHntment  to  t^e  first  waA 
oiher  sons  successively  in  tail  male,  with  remainder  to  the  husbaad's  ri|^ 
heirs ;  and  by  a  joint  appointment  a  portion  of  the  estate  was  gives  to  a 
daughter  in  fee,  with  a  power  of  revocation  and  new  appointment  among  Ae 
children,  in  the  husband  and  wife  and  the  survivor ;  and  afterwards  the  wifi^ 
who  survived,  revoked  the  appointment  to  the  daughter,  and  appointed  new 
uses,  some  of  which  were  void  for  excess,  Lord  Kenyon,  in  giving  judgmea^ 
says,  ^*  At  present  I  have  no  reason  to  doubt  that  the  appointment  by  the  wifc 
alone  was  a  good  appointment,  as  far  as  it  is  warranted  by  the  power,  and  thai 
it  is  a  good  revocation  of  the  prior  appointment.     *    *     *     The  next  point  is 
too  w^  settled  to  be  broken  in  upon.     The  wife  had  no  power  unaer  the 
articles  to  appoint  to  the  children  oi  unborn  children,  but  she  was  confined  ts 
execute  her  power  among  the  children.     So  far,  therefore,  as  she  appointed  sa 
estate  for  life  to  the  daughter,  with  remainder  for  life  to  the  son,  she  did  wcU; 
beyond  that  she  exceeded  her  power  in  appointing  to  the  issue  of  the  son,  and 
therefore  the  excess  is  void.**"       Thirdly,  it  is  contended  that  although  the 

B3wer  be  well  executed,  and  although  the  excess  only  be  void,  yet  that  Joha 
lomfield  did  not  take  an  estate  in  fee,  but  only  a  contingent  remainder  in  the 
event  of  his  surviving  his  father ;  or  if  the  estate  vested,  then  that  it  wis 
divested  by  his  dying  before  his  father.  But  the  words  of  the  appointmenty 
<<  from  and  after  the  decease  of  John  Blomfield,^  do  not  refer  to  the  time  when 
the  estate  is  to  vest,  but  to  the  time  of  enjoyment.  The  object  was  to  benefit 
John  and  his  issue,  but  in  some  respects  to  benefit  William.  Suf^pose  John 
has  issue  and  dies,  and  William  survives  until  after  the  death  of  the  fiithcr, 
the  SOO/.  being  a  charge  upon  the  estate,  it  would  be  natural  enough  to  pro- 
vide that  the  estate  shall  not  go  over  unless  both  die  without  issue,  if  John  is 
not  to  take  unless  he  survives,  how  is  William  to  be  benefited  ?  [Maulb,  J.-* 
John  is  to  take,  in  case  either  he  or  William  survive.  The  limitation  over 
is  not  to  take  effect,  unless  in  the  case  that  neither  of  them  are  living  at  the 
time  of  the  husband'*s  decease.]  It  is  not  a  conditicmal  limitation  to  put  sa 
end  to  the  former  devise,  but  a  substitution  for  it  in  case  it  cannot  take  effect 
It  is  a  well-established  principle,  that  the  Courts,  if  possible,  will  make  an 
estate  vest  immediately.  ( Wrightaon  v.  Macaulay,  14s  M.  &  W.  214.)  The 
estate  vested  in  John  immediately  upon  the  appointment.  William  can  only 
^t  his  charge  through  John  getting  the  estate.  Further,  if  the  excess  be  voici^ 
It  must  be  put  out  of  the  will  altogether,  and  then  it  would  be  clear  that  the 
words  only  relate  to  the  time  of  enjoyment.  [Cresswell,  J. — Where  you  axe 
inquiring  whether  it  is  meant  that  an  estate  should  be  vested  or  not,  you  mav 
look  even  at  words  which  create  a  void  demise.]  (The  defendant's  fourth 
objection  was  now  abandoned.) 

Talfourdy  Serjt.  (with  him  Bovill)^  for  the  defendant. — First,  as  there' was 
no  express  dispensation  with  the  disability  of  coverture  in  the  surrender,  the 
power  was  not  well  executed  during  coverture.  The  power  was  not  purdy 
collateral,  but  coupled  with  an  interest ;  if  no  appointment  were  made,  the 
ultimate  remainder  would  pass  to  the  wife  in  fee.  That  will  distinguish  this 
case  from  Driver  dem.  Berry  v.  Thompson  (4  Taunt.  S93)  and  similar  cases. 
Provision  is  here  made  {or  the  children,  and  it  is  very  reasonable  that  she 
should  not  have  power  to  appoint  during  coverture,  because  it  is  then  uncertain 
how  many  children  there  will  be.  The  disability  of  coverture  does  not  oibIj 
exist  at  common  law,  but  continues  by  the  express  words  of  stat.  3S  Hen.  o, 
e.  1.  Iq  1  Preston  on  Abstracts,  389»  it  is  doubted  whether  a  feme  covert  csa 
exercise  a  power  coupled  with  an  interest.     He  says,  <'  The  opinion  wUcb 
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pRvoolfl  at  present  is,  that  a  power,  coupled  with  an  inteiest,  and  vested  in  a 
married  woman,  may  be  executed  by  her  during  coverture.  Lord  Hardwicke,  in 
I  Atk«  711 9  refers  to  the  case  of  Rich  v.  Beaum&nt  as  having  decided  this 
point.  He  also  refers  to  the  case  of  Lady  Travel ;  and  Mr.  Sugden,  in  hie 
valuable  Essay  on  Powers,  p.  134,  has  quoted  a  long  list  of  cases  in  support  of 
A  like  doctrine.  The  case  of  Lady  Travel  has  not  been  found ;  and  tne  case 
of  JRieh  V.  Beaumont^  instead  of  oeciding  the  point,  left  it,  as  far  as  an  opinion 
Bu  be  formed  from  the  Reports,  in  ^knibt;  and  all  the  other  cases  are 
bMtanoes  of  powers  to  lease,  and  sudi  powers  are  from  their  nature *to  be  exer'* 
oaed  during  coverture,  since  it  it  manifestly  for  the  benefit  of  the  married 
woman,  and  of  the  persons  in  remainder  or  reversion,  that  the  property  should 
be  duly  and  properly  tenanted.  It  is  too  much,  then,  to  consiaer  it  to  be  clear 
tkat  a  power  given  to  a  woman  by  way  of  interest  is,  without  a  dispensation, 
h  terms  or  circumstances,  with  the  disability  of  coverture,  exercisable  with 
effect  while  she  is  under  coverture.''  A  similar  doubt  is  expressed  in  Watkins^s 
Conveyancing  (White's  edit.).  [Maule,  J. — Where  there  is  an  interest,  there 
b  no  occaaon  for  a  power,  in  the  case  of  a  feme  sale.  There  is  a  stronger 
reason  for  supposing  that  the  power  is  intended  to  be  exercised  during  coverture, 
if  it  be  coupled  with  an  interest.]  That  may  be  the  natural  reasoning,  but  the 
artificial  reasoning  is  the  other  way.  It  is  her  own  property,  which  the  law 
says,  generally,  during  coverture  she  shall  not  dispose  of.  [Maule,  J. — You 
mean  that  by  this  supposition  she  is  stripped  of  the  protection  which  the  law 
casts  upon  her,  by  remiiring  her  to  be  pnvately  examined  ?]  All  the  cases  are 
cited  and  classified  in  JBridgman*s  Judgments  (ed.  Bannister^,  107,  in  a  note  to 
the  case  of  Grange  v.  Tiving^  and  no  authority  among  them  is  applicable  to  the 
case  of  a  power  coupled  with  an  interest.  Seconoly,  the  execution  of  the 
power  is  bad  for  excess.  Here  there  is  an  excess  in  tKe  very  disposition  of  the 
estate :  it  is  not  as  if  estates  for  life  were  given  to  proper  persons,  and  then  the 
reaidue  improperly  appointed,  as  in  the  case  in  which  Lord  Kenyon,  J.  said, 
••  As  to  those,  she  did  well :  beyond  that,  the  excess  only  is  void  ^  but  in  this 
case,  that  which  vitiates  is  engrafted  upon  and  forms  part  of  the  otherwise  valid 
aopointment.  The  good  and  t>ad  part  cannot  be  separated.  In  Pitt  v.  Jackson 
(S  Bro.  Pari.  Cases,  51)  the  evident  intention  was  carried  out.  This  is  not  the 
case  of  an  appointment  excessive  by  the  insertion  of  an  unwarrantable  condition^ 
whidi  may  be  rejected,  as  a  oomlition  of  paying  certain  debts,  or  the  like. 
(Sadler  v.  Pratt,  6  Sim.  632.)  Even  in  Brudenell  v.  Ebces  (1  East,  442), 
all  was  held  bad  beyond  the  limitation  to  the  son  for  life:  the  ultimate  fee  to 
the  daughter  was  avoided  by  the  intermediate  introduction  of  the  grandchildren, 
who  were  not  within  the  power.  In  Alexander  v.  Alewander  (9.  Ves.  640),  the 
boundaries  between  what  was  good  and  what  bad  were  clear.  This  is  more  like 
Routledge  v.  Darril  (2  Ves.  Jun.  867),  where  a  fund  was  given  eo^ually  among 
children  then  bom,  and  others  that  might  be  born  ;  for  the  intention  to  benefit 
the  father-in-law  is  not  simple  excess,  but  ingrained  in,  and  parcel  of,  the  whole 
exercise  of  the  power.  Lastly^,  the  estate  never  vested ;  it  was  either  a  con* 
tingent  remainder,  or  a  conditional  limitation.  [Maule,  J. — She  takes  the 
estate  away  from  the  son  to  give  it  to  his  grandfather.  The  ({uestion  is  whether, 
Bopposing  she  cannot  give  it  to  the  grandfather,  it  remains  in  John  Blomfield'i 
Siaue.  It  might  be  said  that  a  person  cannot  take  more,  if  the  limitation  be 
held  to  be  bad,  than  he  would  have  taken  had  it  been  good.  But,  then,  sup- 
pose the  wh(de  fee  to  pass,  then  the  question  is  not  as  to  taking  more,  but 
wiMtfaer  what  is  given  is  to  be  taken  away.  The  lessor  of  the  plaintifi^  wishes 
the  subsequent  iMid  limitation  to  do  him  some  good.]  The  event  of  the  estate 
passing  to  John  Bkimfield  and  hisissue  is  intenckd  to  be  ooupled  with  an  < 
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over  which  she  bad  no  contniL  Eitlier  the  estate  did  not  vest  atall^  oral  im 
liiible  to  be,  and  wHs,  diyeftted.  [Mavlb^  J«~If  it  waa  a  mntrngem^^nammioi 
John  Blomfield,  the  ftither,  .might  have  been  guilty  od  a  iamttiits,  «idi.» 
defeated  the  contin^oit  inlereat]        ^  ^    »  i  .,    .  .    ,  ,u.<|'.i»  *u  r'-^v.{\p 

•  Channell,  Serjt;  m  replyi  ^^  •  *'  i    '^    '<  '|(ikr#iO(io«)hPiitt..si 

CoLTMAN,  J.  ddlivered  the  judgiUMl^bf  the  Coiitti^Thia  •MaQ,  wbicli>)Mi 
heard  before  the  late  Loid  Chief  Justice  Tindal^  mj  brothew  Mawk^  aal 
Gresswell,  and  myselfi  wai  an  deotttientbroa^ht  for  the  TBcovery^of  siK^aevenlfei 
of  certain  copyhold  laiild8^«<HM*L6rdBhipttien  stated  the  ftuitovii£'disi«BHL| 
The  lessor  of  the  plaintiff  is  4lie  ycmagest  son,  andioustonaiif  hetr^atchii^  sf 
Johki  Blomfield,  and  as  suels'  claiihs  the  entirety  of  itbe  said  ckmhaldlaiidB^'ii 
hiving  been  ciffBctually  ap]^nled  to  Jobn^  Blomfield  the  soni  in  Mi^  Qd  bdlilf 
of  the  defendant,  the  claim  ^  the  'pkdntiff  was  resisted  omtiie  fltennd^timt^ 
original  surrender, iiot  coiftaioitag  any^xptcas  ckuseeafipowemqi  Iliiffa^Jttfli^ 
field  to  make  an  appointment  ddraig  coveritire,  the  appdntmettt  was  vpidvani 
we  are  of  opinion  tiiat  this  objection  1» not  valid.'  ItlMt  £b  Soffdoi^a  tToBiiise 
on  Powers  (voL  i.  pi^  184)^  ^it  is  said,  <<  that  it  has  long  been  firmly  settled  that 
a  married  woman  may  execute  a  power,  whether  appendant,  in  gross,  or  Bmiphf 
collateral ;  "^  and  although  a  dou  Dt  has  been  expressed  in  Preston  on  Abstracts 
(vol.  i.  p.  840),  we  are  of  opinion  that  the  authorities  referred  to  by  Sir  £. 
Sugden  bear  out  the  statement.  But  it  was  further  objected,  on  the  part  d 
the  defendant,  that  the  appointment  wa^  void,  as  beinjB^  VV^  ^^  favour  of  a 
person  to  whom  thet*e  was  no  )poyM:  to 'appoint  'On  tne  \pm  of  the  plaintiff  it 
was  admitted  that,  as  far  fm  there  was  an  estate  limited  to  John  Blomfield,  the 
&ther-in-law  of  the  testatrix,  thb  appointment  was  invalid;  but  it  was  argued, 
that  an  appointment  mights bf  good.ni  to  pact» "Although  void  as  to  the  other 
part,  as  was  held  in  the  case  of  Doe  dem.  Nicholson  v.  Welford  (12  A.  &  K  61\ 
and  in  other  cases;  and  here  it'wto  8aid»  the  appointment  toS'iSui'^Btdnifida, 
the  son,  in  fee,  in  the  first  instance,  was  within  tne  power,  and  therefore  valid) 
and  that  it  ought  not  io  be  considered  as  invalidated  bv  tbesutiaequeiit  appmnt- 
ment  to  one  not  within  the  limits  of  the  power.  It  may  be  aduHltea  that 
where  that  part  of  the  appointment  which  is  within  the  power  can  be  sepalrated 
from  that  which  is  excessive,  so  as  to  leave  the  good  part  wholly  unafietted  jtod 
independent  of  that  which  is  bad^  so  much  as  is  within  the  power  nay  be  sup- 
ported, although  the  remainder  is  rejected.  But  the  case  appears  to  us  to  be 
otherwise  when  the  extent  and  efiect  of  so  much  as  is  within,  the  pow^  is 
greater  or  less,  according  as  the  remainder  is  valid  or  invalid.  In  the  present 
c«9e  it  is  contended  that  there  is  a  good  appointment  in  fee  ^  Jolna,  tUe^ ; 
but  the  validity  of  this  appoihtnient  in  fee  will  depend  <^  the  validky  or  In- 
validity of  the  other  branch  of  the  appointment.  If  the  appoiotmene  in  tUs 
case  had  been  to  the  younger  children  of  the  marriage,  on  the  eontingencf  of 
the  two  elder  sons  dying  before  their  father,  such  an  appointmei^t  might  nave 
been  free  from  objection ;  but  in  that  case,  the  estate  given  to  John  in  the 
first  instance  would  be  subject  to  a  contingency  by  which  it  would  be  liaUe  to 
be  defeated ;  and  the  estate  or  interest  given  to  John,  the  son,  by  the  actual  ap- 
pointment, is  not  less  subject  to  be  defeated  in  consequence  of  the  gift  owa 
Deing  to  aperson  incapable  to  take,  than  if  it  had  been  to  a  person  capable  of 
taking.  Taking  the  appointment  as  a  whole,  the  intention  waa  not  to  cive 
John  a  fee  absolutely,  at  all  events,  but  only  in  case  he,  or  William  hia  brother, 
survived  the  father.  These  considerations  shew  that  the  effect  of  the  appoint- 
ment to  John,  the  son,  cannot  be  disconnected  from  the  consideration  of  the 
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fdidit^  or  invalidity  of  the  subsequent  appointment  to  the  father-in-law  of  the 
teatatnz,  bat  that  the  one  is  dependent  upon  the  other.  It  may  be  observed 
ttiat^  in  the  present  case,  the  lessor  of  the  plaintiff  is  not  entitled  to  recover  the 
shares  in  dispute,  unless  John  Blomfield,  the  aon^  took  an  absolute  estate  in 
fee  'sader  •  the  appointment ;  so  that  it  is  immaterial  to  the  present  question 
whether  the  appointment  was  wholly  void  in  consequence  of  its  being  mixed 
up  with  and  dependent  upon  that  pai^  of  the'iappointment  which  was  not 
witfain  the  power,  or  whether  John  Bloni6e]d,  the  son,  took  an  interest  under 
tibs  ajipoititment,  but  one  which  was  liaUe  to  be  defeated  on  the  happenioff  of 
the  contingency  of  both  the  elder  sons  dying  in  the  lifetime  of  the  father. 
In  either  way  of  viewing  it,  the  daim  undev  tM  appointinent  of  John,  the  son, 
to  an  existi&ff  intemst  cannot,  we  thinks  be  sustained,  and  the  property,  under 
die  events  whidi  have  happened,  will  go  in  the  same  way  as  if  no  appointment 
had  been  made.  Our  dedston  on  this  point  rendei^  it  unnecessary  for  us  to  say 
anything  widi  respect  to  the  other  objeetioiMs  urged  against  the  validity  of 
Ibe  appmntment,  and  therefore  there  will  be  judgment  for  the  defendant  This 
is  the  jndgment  of  my  brothers  Maule  and  Oresswell»  afid  myself,  the  late 
€3iief  Juslioe  not  hkving  intimated  his  opinion.  . 

r.  Jndgnmd  Jwr  the  defendant 
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J-  m  nutrriagi  iteftlemmf  a  iermjiqat  crpalidl  ipiik  irnit,  ^i ^oUe  a  'tMt  rf  1 ,000/.,  and  t^on  Me  death 

^^^tildnMbm'  ^kkiiimMk^^irfl^^th^iklU-ti&i^  kind  itpapthe  Mm#  tomah 

'^iJfcr^f^fffliyaEMrfaf/ttBwifi  *<  diii9«i||rfA«r  nwlr/Vf>«/^I«|o«/A  bfdHdor  vtill  appoM,  tmd  t» 

/    4efinitt;^.4y^pom6iMf^i{o  '*  a<,M«C«/oi:f,  fid^^fn^f^j^if^  ^nm»*'.  of  the  vifa'a  motker. 

»  ,,T^^wif^*^^  notaxmrcitf  herjtower  of  appoinhneni  dmnna  tJkai  coverture.    She  aftenoardi 

'*^mSHMd!k'ii\^^lml^^^^  a  deed  jmrpffrty^ 

^^"^H  hii\BEriyedraM^^  thti)ik»w^  wtafriage  wettlement,     4ttir 

Mir  w^timdmikf  km^  i$meJ(g  i^i4eeon4,9mri^*Jf^^^liid  th^t  thiimathfr'se^eeutonwire 

fj^fM  to  the ^trU^t  jfittuf,  as  part  qf,  her'rf9id^ar^,eitfte^  afid  that  the.^e  could  not  exer^ 

the  piicer  either  dnrino  widowhood  or  dur^  het  eemld  e6iirtwre» 

BY'indeiUuce  cf  releaseyidsit^  the.  }2tb  ofutTunei*  1776t  made  between 
Henry  Ashby  of  the  first  p^t ;  Ann  HicHpian,  widow,  and  Elisabeth 
Hickman^  spiDa(er,of  the  second: pi^rl;;  .asd^tcuftteesi  therein  named  of  the 
thirdr  and  foiu'th!  parts;  being  a. sottiemciBtM.tWi^  the  said  Heorv 

Ashby  and  Elizalieth  bis>iwi;fe,ire|iking*  thaH'th^.tfortune^^f  the  said  Elizabeth 
•araa900f.,Uo  which  her 'mother^  Ann  Hiehm^ni,  ted  rfigreed*  to  add  100/.,  the 
said  Henry  Ashby*  conveyed^  a  messuage.  and»  Imb.in.  the  county  of  Nortfa- 
4anpton  to  the^iaeof  himseUl.fbr.Ufe,  v^th.treumind^  .to  the  use  of  the  said 
trustees  of  the  fourth  part,  for  a, term  #f  fi^efhandned  years  from  the  death  of 
..the  survivor  of  the  husband  and  wifOf  iwith.,renAaiQder|to  the  issue  of  the  mar- 
riage in  t«lr.aBd  the  ultimate  remaikider^.uppQi^lujr^of  insue  of  the  marriage, 
to  the  said  Henry 'Ashby  and  his.  heirs.,  i  Aod-the^  tmsta  of  the  term  of  five 
hundred  years  were  declared  to  be,  that  if  tha  said^marriage  should  take  effect, 
(c)  Bsi^ortcdily  R.  G.  Wuroao,  Ebq.,  BaRlat«r*al-lawk 
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aad  that  the  Mid  Elizabeth  should  liappea  to  die,  and  lecve  no  iMie  of  hm 
body  by  the  said  Henry  Ashby  living  at  the  time  a!  her  deef— c»  theo  tb 
trustees  should,  by  and  out  of  the  iient%  issues^  and  profit*  of  the  pi«mia« 
comprised  in  the  term,  or  by  any  lease  or  leases,  mortgage  or  Bioitgagesy  till 
or  sales  thereof,  or  of  any  part  or  parts  thereof,  within  sisc  montba  next  afitf 
the  decease  of  the  survivor  of  .them,  the  said  Henry  Ashby  and  Elisabeth  Ui 
urife,  raise  the  sum  of  l,000i.,  and  pay  the  same,  when  and  as  sooq  oa  the  stne 
should  be  raised,  unto  such  person  and  persons,  upoa  such  trust  and  toMC% 
and  subject  to  such  powers,  provisoes,  conditions^  restrictioosy  limitittioBSi « 
not  upon  any  trust  or  trusts,  or  subject  to  any  power,  proviso^  conditioei 
restriction,  or  limitation,  and  in  such  sort,  manner,  and  form,  aa  the  said  £lii^ 
abeth  Hickman,  at  any  time  or  times  thereafter  during  the  coverture,  ami 
notwithstanding  the  same,  by  any  deed  or  writing,  deeds  or  writings^  to  be  I9 
her  duly  executed  in  the  presence  of,  and  to  be  attested  by,  two  or  more  credibb 
witnesses,  or  by  her  last  will  and  testament,  and  writing,  to  be  by  her  duij 
executed  in  the  presence  of,  and  to  be  attested  by,  three  or  more  credible  wit* 
nesses,  should  limit,  direct,  or  appoint,  give  or  devise,  the  same,  and  for  wast 
of,  and  until  such  limitation,  direction,  or  appcnntment,  gift  or  devise,  to  the 
use  and  behoof  of  the  said  executors,  administrators,  and  assigns  of  the  said 
Ann  Hickman,  and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever. 
And  it  was  provided,  that  as  soon  as  the  said  1,000Z.  (in  case  the  same  should 
become  payable),  and  the  costs  of  raising  the  same,  should  be  paid  according 
to  the  said  indenture,  or  the  same  should  be  otherwise  paid  by  the  owner  of  the 
reversion,  then  the  term,  or  so  much  thereof  as  should  not  nave  been  disposed 
of  for  the  purposes  aforesaid,  should  oease  and  be  void.  Henry  Ashby  died 
in  1780,  without  issue,  leaving  Elizabeth,  his  wife,  surviving,  who  had  not 
exercised  her  power  of  appointment  of  1,0001.  during  the  lifetime  of  her  said 
husband. 

In  1781  the  said  Elizabeth,  the  widow,  intermarried  with  Thomas  Litchfield, 
and  by  indenture  of  release,  dated  the  24th  of  October,  1781 9  being  the 
settlement  made  on  the  last-mentioned  marriage,  reciting  the  settlement  on  the 
first  marriage  of  the  said  Elizabeth,  it  was  witnessed  that,  for  the  considerations 
therein  mentioned,  the  said  Elizabeth,  by  virtue  and  in  exercise  and  execuUoo 
of  the  power  and  authority  to  her  given  and  reserved  in  and  by  the  said  inden- 
ture of  the  12th  of  June,  1776,  and  of  all  and  every  other  powers  and  authorities 
to  her  given  and  reserved,  or  in  any  way  enabling  her  thereunto,  by  the  said 
deed,  executed  as  therein  mentioned  with  the  consent  of  the  said  Thomas  Litch- 
field, granted,  limited,  directed,  and  appointed,  and  the  said  Thomas  Litchfield 
thereby  ratified  and  confirmed  unto  the  trustees  therein  named,  all  that  the  said 
mim  ot  1,000/.,  issuing  and  payable  out  of  the  lands  comprised  in  the  said 
recited  indenture  of  settlement,  upon  trust  for  all  and  every  the  child  and 
children  of  the  body  of  the  said  Elizabeth,  by  the  said  Thomas  Litchfiekl 
begotten,  in  equal  shares ;  and  in  default  of  such  issue,  in  trust  for  such  person 
or  persons,  and  for  such  uses,  intents,  and  purposes,  as  the  said  Elisabeth 
should,  whether  8ole  or  covert^  and  notwithstanding  her  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  limit,  direct,  or  appomt,  give  or  devise,  the  same. 
Before  there  was  any  issue  of  the  second  marriage,  the  said  Elizabeth  Litchfield 
by  deed-poll,  bearing  date  the  3rd  of  January,  1784,  purporting  to  be  in 
exercise  of  the  power  given  her  by  the  indenture  of  the  14th  of  October,  1781, 
appointed  the  1,00W.  unto  the  said  Thomas  Litchfield,  his  executors,  adminis- 
trators, and  assigns,  to  and  for  his  or  their  own  use  and  benefit,  when  and  as 
the  same  should  be  raised  by  the  trustees  of  the  term  of  five  hundred  ^ears,  by 
which  the  payment  thereof  was  secured  pursuant  to  the  trusts  of  the  mdenture 
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Elf  the  ISth  of  June,  1776 ;  and  by  the  same  deed  it  was  provided  that  the 
laid  Elizabeth  might,  at  any  time  thereafter,  notwithstandmg  her  coverture, 
revoke  the  said  appointment,  and  appoint  the  1,000/.  to  such  person  or  persons, 
md  upon  such  trusts  and  to  such  uses  as  she  should  think  proper,  in  case  there 
ihoula  be  no  issue  of  her  body  by  the  said  Thomas  Litchfield  living  at  the 
tme  of  her  decease.  One  child  of  Thomas  and  Elizabeth  Litchfield  (a  daugh- 
ter) was  the  issue  of  the  marriage;  and  Elizabeth  Litchfield  died  in  1791,  leavmg 
Thomas  Litchfield  (her  husband)  and  her  said  daughter  surviving.  The  said 
Aim  Hickman,  the  mother  of  Elizabeth,  survived  her.  In  1798  Ann  Hickman 
Had  her  bill  against  the  surviving  trustee  of  the  term  of  five  hundred  years, 
Fbomas  Litchfield  and  his  said  child,  and  Isaac  Court,  the  owner  of  the  said 
Imds  subject  to  the  term,  praying  that  the  1,000^  might  be  raised  and  paid  to 
her.  The  cause  was  heard  before  the  Lord  Chancellor  (Lord  Loughborough) 
in  July,  1798,  and  the  bill  was  dismissed  with  costs  as  against  Court,  and  with- 
out costs  as  against  the  other  defendants.  Ann  Hickman  died  in  1799,  having 
mftde  her  will,  dated  in  June,  1799)  and  thereby  given  the  residue  of  her  per- 
tonal  estate  to  her  executors,  upon  trust  for  her  children  and  grandchiloren 
as  therein  mentioned,  without  referring  to  the  settlement  of  1776. 

The  reversion  of  the  estate  subject  to  the  tarm  became  vested  in  two  persons 
of  the  name  of  Horseman,  who  in  1799  became  bankrupt,  and  their  assignees 
contracted  to  sfell  the  estate  to  one  Abbey,  who  was  employed  by  Thomas  Litch- 
field, as  his  agent,  to  effect  the  purchase.  Thomas  Litchfield  soon  afterwards 
died,  having  by  Ids  will  directea  his  executors  to  complete  the  purchase  of  the 
estate  and  convey  it  to  his  son.  A-bbey,  and  the  executors  of  Thomas  Litch- 
field, insisted  upon  retaining  out  of  the  purchase-money  1,000/.,  in  respect  of 
die  sum  chargea  upon  the  estate  by  the  settlement  of  the  ISth  of  June,  1776, 
insbting  that  such  sum  belonged  to  the  daughter  of  Thomas  Litchfield  and 
Elizabeth  his  wi£e,  under  the  trusts  of  the  settlement  of  the  S4th  of  October, 
1781.  The  vendors  resisted  this  claim,  and  in  1816  filed  their  bill  against 
Abbey  and  the  executors  of  Thomas  Litchfield  for  specific  performance  of  the 
agreement.  The  question  of  the  liability  of  the  estate  to  the  charge  as  an 
existing  incumbrance,  came  before  the  Court  upon  exceptions  in  1819)  when  it 
was  held  in  efiect  that  the  purchasers  were  entitled  to  retain  so  much  of  the 
purchase-money  as  was  suiScient  to  answer  the  1,000/.  on  interest.  (See  the 
case  reported.  Horseman  v.  Ahbey^  1  J.  &  W.  S81.)  The  residue  of  the  pur- 
chase-money was  afterwards  paid  into  court,  with  the  interest  from  the  time  of 
the  contract;  and  the  principal  and  interest  in  respect  of  the  1,000/.  were 
ap|x>rtioned  and  set  apart,  and  liberty  given  to  the  parties  claiming  to  be 
entitled  thereto  to  apply.    The  fund,  in  1839,  amountea  to  upwards  of  3,000/. 

In  1839  the  representatives  of  the  surviving  executor  of  Ann  Hickman  filed 
a  bill,  alleging  that  they  were  the  proper  parties  to  administer  the  sum  which 
represented  the  1,000/.,  and  praying  that  the  rights  and  interest  of  all  parties 
therein  might  be  ascertained.  The  parties  claiming  or  supposed  to  be  interested 
in  the  fund,  were  parties  to  the  suit,  or  a  supplemental  suit. 

The  cause  was  heard  before  Vice-Chancellor  Wigram,  who  held  that  the 
fund  passed  under  the  residuary  clause  in  Ann  Hickman's  (the  mother)  will. 
(4  Hare,  606.)  From  that  decision,  the  parties  representing  the  daughter  of 
Elizabeth  and  Thomas  Litchfield  appealeii. 

RondUy^  Wood,  James  Parker^  Elmslet/y  Thomas  Parker^  and  Sandys^ 
rapeared  for  different  parties.  They  cited  and  referred  to  the  following  cases : 
Horseman  v.  Abbey  (1  Jac.  &  Walk.  881) ;  (a)    WalUs  ▼.  Taylor  (8  Sim. 

(a)  Bonemm  t.  Atheffil  Jac.  &  Walk.  361).  dedded  that,  in  the  case  of  a  tnut  term,  created  bj 
Mot.  ^f  96,  1819<— Sfar  Thomas  Phsimer,  M.R.,     a  OMrriage  settlement,  to  raise  a  sum  of  money  on 


afis 


REAL  PROPERTY  AND  CONVEYANCING  CASES. 


241) ;  (a)  Sanders  v.  Franks  (2  Madd.  147,  b)  ;  (6)  PaUn  v.  HUls  (1  MjL  k 
K.  470)  ;  (c)  Tatto?  v.  Henderson  (1  Jac.  &  Walk.  888,  n.) ;  (d)  Briigs  v. 
Abbot  (3  Bro.  C.  C.  225) ;  (e)  Longr  v.  Blackall  (3  Ves,  486);  (/)  Beam 
y.  Ottey  (1  My  I.  &  K.  465)  ;  {g)  Stocks  v.  Dodsley  (1  Keen,  825) ;  (h)  B«^ 


the  decease  of  the  tnniTor  of  the  hnshand  and  wife 
in  case  there  should  be  no  j^sne  of  the  marriage 
living  at  her  death,  and  to  be  paid  as  the  wife,  at 
any  time  or  times  dnring  her  coTertnre,  and  Dot- 
withstanding  the  same,  by  any  deed  or  writing,  &o. 
should  appoint  or  devise,  the  power  cannot  be  ex- 
ercised dnring  widowhood  or  a  second  marriage. 

(a)  WoIUm  v.  Tavlor  (8  Sim.  241).  8th  Decem- 
ber, 1836.  Sir  L.  Shadwell,  Y.C.E.— The  tesUtrix 
gave  a  sum  of  stock  to  tnistees  for  the  separate  nse 
of  her  daaghter  for  life,  and  after  her  death,  in 
tmst  for  her  executors  or  administrators,  for  their 
own  use  and  beaellt  absolutely.  The  daughter,  who 
was  married,  bat  lived  separate  from  her  husband, 
made  a  will,  by  which  she  appointed  the  stock  to 
A.  and  B.,  her  executors,  in  trust,  subject  to  the 
payment  of  her  debts^  &e.,  for  her  nephews  and 
nieces.  The  will  was  not  proved,  but  the  husband 
took  out  administration  to  his  wife. 

The  Vice-chancellor  said,  it  was  clear  that  the 
testatrix  did  not  intend  that  her  daughter  should 
have  the  power  of  appointing  the  corpus  of  the 
fund,  for  she  had  limited  it  to  her  for  her  life  only ; 
and,  as  she  had  given  it  to  the  executors  or  adminis- 
trators of  her  daaghter,  for  their  own  use  and  bene- 
fit, he  could  only  suppose  that  she  did  mean  what 
she  had  expressed,  namely,  that  the  executors  or 
administrators  of  her  daughter  should  take  for 
their  benefit. 

His  Honour  decreed  that  the  daughter  had  no 
power  to  appoint  the  fund,  and  that  the  husband 
was  entitled  to  it  as  her  administrator. 

(b)  Sandtn  v.  Franks  (2  Madd.  147) .  14th  June, 
1817.  Sir  Thomas  Plumer,  V.C— A  power  was 
given  to  testator's  wifs  to  dispose  of  a  moiety  of  a 
leasehold  estate  by  a  will,  **  duly  executed ;"  and 
in  default  of  appointment,  the  same  was  bequeathed 
'*  unto  the  executors  or  administratora  of  her  my 
said  wife,  to  and  for  his,  her,  or  their  own  use  and 
benefit.'*  The  wife's  will  was  neither  signed  nor 
sealed,  nor  attested  ;  and  the  Vice- Chancellor  held 
that  it  was  no  execution  of  the  power,  and  no 
executor  being  named  in  the  will,  the  administrator 
of  the  testatrix,  his  Honour  held,  was  entitlctl  to  the 
moiety  of  the  leasehold  for  his  own  benefit. 

(c)  Paiin  V.  HUU  (1  Myl.  &  K.  470).  April  23, 
May  8,  1834.  Lord  Brougham,  C. — A  testator 
gave  a  legacy  of  2,000/.  to  S.  B.,  and  in  case  S.  B. 
should  die  in  his  lifetime,  he  dire^d  that  the  legacy 
should  go  and  be  paid  to  her  executors  or  adminis- 
trators. S.  B.  died  in  the  lifetime  of  the  testator, 
having  made  a  will,  by  which  she  appointed  R.  P. 
her  residuary  legatee. 

Lord  Brougl^m  held,  that  at  the  death  of  the 
testator,  S.  B.'s  next  of  kin  were  entitled  to  the 
beneficial  interest  in  the  legacy  of  2,000/.,  and  not 
S.  B.'s  residuary  legatee.  The  following  passage 
occurs  in  his  Lordship's  judgment  in  this  case  :— 
**  The  question  is,  in  what  way,  by  what  means, 
through  what  kind  of  substitution,  is  the  testator 
to  accomplish  his  purpose  of  preventing  a  lapse  ? 
He  may  have  done  it  either  by  providing  that  the 
legatee's  executor  or  administrator  should  take  (in 
which  case  there  must  be  express  words  to  indicate 
the  intention  of  preventing  a  lapse),  or  by  providing 
that  the  residuary  legatee,  or  next  of  kin  of  the 
legatee,  should  take,  either  by  giving  it  over  in  the 
dark  to  whomsoever  the  legatee  had  made  or  should 
make  his  executor,  or  the  ordinary  should  make  his 
administrator,  and  whom  he  could  know  nothing  of ; 


or  by  giving  it  to  the  legatee's  next  of  Un,  whon 
he  knew  or  may  have  knowur  and  who  were  alnoit 
as  likely  as  the  legatee  himself  to  be  the  objects  U 
his  bounty.  It  is  quite  manifest  that  wUdicter 
constmctioa  we  put  upon  the  bequest  ia  eqaAf 
within  the  scope  of  what  it  is  contended  the  testator 
meant,  namely,  to  prevent  a  lapse.  Tlie  ^Mremes 
between  the  two  courses  alleged  on  aithnr  aide  to  hi 
taken  by  him  for  preventing  lapse  is,  that  there  ii 
every  reason  to  think  he  meant  to  take  the  one,  tsd 
that  it  is  very  unlikely  he  ohDuld  hava  intended  Ot 
other. 

*'  I  have  already  said  that  a  testator  may  n- 
doubtedlyso  express  himself  at  to  thew  be  iniimM 
to  substitute  for  the  legatee  nassed  either  ouch  per* 
sonal  representative  as  that  legatee  might  appmat, 
or  such  a  one  as  the  ordhiary  might  grant  the  ofles 
of  administrator  to ;  and  he  may  indicate  sueh  aa 
intention  either  in  express  words  too  plain  to  leave 
any  doubt  or  raise  any  question,  or  he  may  shew  it 
from  the  whole  context  of  hie  wiU  taken  together. 
Where  he  does  not,  the  improbability  that  sack 
could  be  his  meaning  is  so  great  as  to  leave  ao 
room  for  thus  eonstruing  his  substitutionary  gift. 
That  a  will  shall  always  speak  at  the  testator's  owe 
death,  is  the  known  rule  of  construction.  Bat 
though  it  may  indirectly  be  made  to  speak  at  the 
death  of  another,  provided  that  other  plainly  sad 
expressly  refers  to  the  legatee's  executors  named  ia 
it ;  yet  this  is  so  strained  a  snppoaitfcm,  and  is  so 
far  out  of  the  ordinary  course,  that  we  are  boond  to 
refuse  listening  to  any  such  voice,  unless  we  dearly 
perceive  that  it  is  genuine,  from  the  unambiguoei 
expressions  used  by  the  original  testator." 

(d)  Vaux  V.  HeiMrerfOK  (l  Jae.  &  Walk.  388,  a.). 
10th  February,  1806.  Sbr  Wm.  Grant,  M.R.— A 
legacy  was  bequeathed  to  A.,  *' and  ftdHag  him  by 
decease  before  me,  to  his  heirs.*'  A.  died  befm 
the  testator,  having  made  a  will  containing  a  rcsi« 
duary  bequest  The  Master  of  tiie  Rolls  dcctisd 
that  the  legacy  belonged  to  the  next  of  kin  of  A« 
living  at  the  time  of  the  tesUtor's  death. 

(e)  Bridge  v.  Abbot  (3  Bro.  C.  C.  225).  7th 
February,  1791.  Sir  R.  Pepper  Arden,  M.R.— 
This  was  a  bequest  of  residue  to  certain  persons, 
and  if  they  should  die  in  the  lifetime  of  the  testa- 
trix, to  their  Uyal  repraadatioes.  One  died.  The 
Master  of  the  Rolls  decided  that  his  next  of  kia 
shall  take  the  share  of  the  residue,  not  his  executor 
beneficially,  or  his  reeiduary  legatee. 

(/)  Long  ▼.  Blackall  (8  Ves.  488).  19th  July, 
1796  ;  1st  August,  1797.— Leasehold  t>roperty  be- 
queathed in  remainder  in  trust  for  a  child  tn  vedrtf 
if  a  son,  for  life ;  and  after  his  decease  forsueh  of 
his  issue  male  as  should  be  his  heir-at-law  at  his 
death ;  if  no  such  then  living,  for  such  persons  as 
should  then  be  the  legal  representatives  of  the  tes* 
tator :  a  son  was  bom,  but  died  without  issue.  The 
Lord  CbanceUor  established  the  lindtation  over  ia 
favour  of  the  next  of  kin,  according  to  tiie  statutB 
at  the  time  of  distribution. 

{g)  Baines  v.  OUey  (1  Myl.  &  K.  465).  June  7f 
14, 1832.  Sir  John  Leaoh,  M.R.-— A  testatrix  gave 
real  and  personal  estate  to  trustees,  in  trust  for 
M.K.  for  life,  with  remainder  as  she  should  appoint, 
and  in  default  of  appointment,  in  trust  to  eonv^ 
the  real  estate  to  such  person  or  persons  as  woald 
be  the  heir-at-law  of  M.  K.,  and  to  transfSer  and 
assign  the  personal  estate  to  or  amongst  such  per- 
son or  persons  as  would  be  the  peraonu  repiesenta^ 
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Jay  (S  Myl.  &  K.  197) ;  (t)  Daniel  v.  Dudley  a  PWl.  1) ;  (*) 
ay  V.  Clarkson  (2  Hare,  621)  ;  (/)  jBfand  v.  Lamb  (2  Jac.  &  Walk. 
m)  Collier  v.  Squire  (8  Russ.  467).  (n) 

Judgment — November  14, 1846. 

LORD  CHANCELLOR.— If  the  power  in  cfiestion  in  this  cause 
;  executed,  the  fund  clearly  forms  part  of  the  estate  of  Ann  Hickman. 
fint  I  have  to  consider  on  the  construction  of  this  power  is,  whether  it 
o  be  exercised  during  the  coverture  only,  or  at  any  other  period.  The 
►roperty  consisted  of  900/.,  to  which  her  mother  was  to  ada  lOOZ. ;  the 
d  created  a  term  of  years  in  certain  estates,  upon  trust  to  raise  the  sum 
0/.,  and  pay  that  amount  to  such  person  or  persons  as  the  wife  <*  at  any 
times  thereafter  during  the  coverture,  and  notwithstanding  the  same, 
by  any  will  or  deed  appoint."  The  wife  did  not  exercise  that  power 
hiJir  then  coverture,  that  is,  in  the  lifetime  of  her  husband,  during  the 
ance  of  the  first  marriage.  Upon  the  second  marriage  the  deed  was 
d,  which  purports  to  be  an  exerdse  of  the  power.  It  is  under  this 
lent  that  the  question  in  the  cause  arises.  Now  it  is  very  diificult, 
:  authority,  to  suppose  that  a  power  to  be  exercised  by  this  lady  at  any 
times  during  the  coverture — tne  only  coverture  contemplated  being  the 
je  then  to  be  contracted — should  be  a  power  which  might  be  exercised 


.  K.  M.  K.  appointed  only  a  part  of  the 
state.  The  Master  of  the  Rolls  held  that 
»f  kin,  and  not  the  executors,  were  entitled 
ippointed  part  of  the  personal  estate. 
eks  V.  Dodsley  (l  Keen,  325).  Jaly  30, 
>rd  Langrdale,  M.R. — The  testator  gav«  a 
500/.  to  hifl  wife,  and  after  her  decease,  to 
nd  if  G.  W.  should  die  in  the  lifetime  of 
le  gave  the  legacy  to  snch  person  as  6.  W. 
f  his  will,  appoint;  and  in  default  of  ap- 
:,  to  the  executors  and  administrators  of 
iTra^g  absolutely.  It  was  so  extremely 
e  that  the  testator  meant  the  executors  of 
take  otherwise  than  for  the  benefit  of  the 
ich  they  should  represent,  and  for  the  pur- 
kheir  testator's  will,  that  the  Master  of 
could  not  consider  them  entiUed  to  a  bene* 
-est  in  the  legacy. 

ncr  V.  Jmj  (3  Myl.  &  K.  197).  May  20, 
Lord  Brougham,  C— In  a  marriage 
t,  there  was  a  trust  to  raise  a  sum  of 
arged  on  the  settled  estate,  at  the  end  of 
inths  from  the  decease  of  the  survivor  of 
ind  and  wife,  and  to  pay  the  same  to  the 
or  administrators  of  the  wife.  Lord 
1  held,  upon  the  whole  scope  and  context 
tniment,  it  was  a  trust  for  the  next  of  kin 
ife,  although  she  died  in  the  husband'i 

niel  V.  Dudley  (l  Phil.  1).  25th  January, 
)rd  Lyndhurst,  C. — By  a  marriage  settle- 
am  of  moaey,  the  property  of  the  wife, 
d  in  trustees  in  trust  for  the  separate  use 
e  during  her  life  ;  and  after  her  decease, 
3r  the  husband  during  his  life ;  and  after 
of  the  survivors,  upon  certain  trusts  for 
•n  ;  and  in  default  of  children,  who,  being 
lid  attain  twenty-one,  or  being  daughters, 
ain  that  age  or  marry,  in  trust  for  such 
persons  as  the  wife  should,  notwithstand* 
overture,  by  deed  or  will  appoint,  and  in 

appointment,  in  trust  to  pay  and  transfer 
to  the  executors  or  administrators  of  the 

Lordship  held,  reyersiDg  the  decree  belowy 


that  under  the  ultimate  limitation  to  the  executore 
or  administrators  of  the  wife,  the  ftmd  did  not  be- 
long to  the  next  of  kin  of  the  wife,  in  exclusion  of 
the  husband,  but  passed  to  the  administratrix  of  the 
wife  as  part  of  her  general  personal  estate. 

(/)  Hollmoay  t.  CUtrkton  (2  Hare,  521).  11th, 
12th,  and  14th  July,  1842 ;  18th  and  25th  February, 
4th,  11th,  and  13th  March,  1843.  Sir  James  Wig. 
ram,  Y.  C.— This  was  a  case  of  bequests  to  females, 
some  of  whom  -were  married  and  some  single,  for 
their  separate  lue  for  their  respective  Uves,  and 
after  thehr  decease,  to  such  persons  as  they  should 
respectively  appoint ;  and  in  default  of  appointnent, 
to  their  respective  executors,  administrators,  and 
assigns. 

The  Yiee-Chancellor  held,  that  each  of  the  legs* 
tees,  whether  married  or  unmarried  women,  were 
entitled  upon  petition,  without  executing  any  fbrmal 
appointment,  to  an  immediate  transfer  or  payment 
to  themselves  of  the  corpus  of  thehr  shares  of  the 
fund. 

(m)  BUmd  v.  Lamb  (2  Jac.  &  Walk.  399).  32nd 
November;  15th,  16th, and  18tb  December,  1820.—. 
Lord  Eldon,  C,  held  in  this  case  that  a  bequest  of 
personal  property  was  a  general  residuary  disposi- 
tion, although  accompanied  with  expressions  favour- 
ing a  more  limited  construction,  and  pointing  only 
to  a  particular  surplus  beyond  tiie  property  specifi- 
cally mentioned. 

(a)  ColUer  v.  Squire  (3  Russ.  467).  26th  and 
30th  July,  1827.  Sir  John  S.  Copley,  M.  R.^-By 
a  marriage  settiement,  stock,  the  property  of  the 
husband,  was  settied  on  trust  for  the  separate  use 
of  the  wife  during  her  life,  and,  after  her  death,  for 
the  husband,  if  he  survived  her ;  but  if  she  died  in 
her  lifetime,  then  for  such  persons  as  he  should  by 
deed  or  will  appoint ;  and,  in  default  of  appoint- 
ment, for  his  executors  and  administrators.  The 
husband  died  in  the  wife's  lifetime,  having  appointed 
an  executrix,  but  without  exerdsing  his  povrer. 
The  Master  of  the  Rolls  held  that  the  executrix 
was  not  entitied  to  the  stock  beneficially,  but  that 
it  was  to  be  administered  by  her  is  part  ot  his  gene- 
ral perfooal  estnte. 
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fxiy  the  said  trustee  or  trustees  of  his  said  will  to  convey,  surrender, 
1  assure  the  premises  so  sold  to  the  purchaser  or  purchasers  thereof^ 
r  their  heirs,  executors,  administrators,  and  assigns,  or  as  she  or  they 
y  should  direct  or  appoint.  And  as  to  the  moneys  to  arise  and  be 
by  and  from  such  sale  or  sales  to  be  made  as  aforesaid,  he  (the  said 
irected  that  the  same  should  fall  into  and  be  considered  as  part  of  his 
personal  estate  given  by  his  said  will,  and  go  therewith  according  to 
ill,  and  that,  whether  such  moneys  should  arise  from  the  sale  of  rree- 
^hold,  lifehold,  or  leasehold  estates,  or  parts  or  shares,  or  part  or 
eof,  respectively.  And  it  was  his  (the  said  testator^^k  intention,  and  he 
reeled,  that  his  Long  Annuities,  and  all  other  parts  of  his  residuary 
«tate  which  should  be  saleable  (except  stocks  or  funds  in  the  Bank 
d,  not  being  on  determinable  annuities),  should  be  sold  and  converted 
y,  and  the  net  moneys  arising  therefrom,  not  immediately  wanted  for 
ses  of  his  said  will,  should  be  invested,  in  their  or  his  names  or  name^ 
liamentary  stocks  or  funds,  or  upon  government  securities  of  Great 
And  that  it  should  be  lawful  for  the  trustees  and  trustee,  for  the  time 
his  said  wiU,  to  sell  and  dispose  of  all  or  any  of  the  said  stocks, 
1  securities,  and  any  like  stocks,  funds,  and  securities,  which  he  (the 
or)  might  be  possessed  of,  apd  to  lay  out  and  invest  the  moneys  arising 
spectively,  or  to  be  produced  from  the  sale  of  any  of  his  resiciuary  per- 
te  as  aforesaid,  in  their  or  his  own  names  or  name,  in  the  parliamen- 
s  or  funds,  or  upon  government  securities  of  Great  Britain,  or  upon 
of  freehold  estates  of  inheritance  in  England  of  sufficient  value  and 
d  from  time  to  time  to  alter  and  change  the  said  stocks,  funds,  and 

for  and  to  others  of  the  like  nature,  so  often  as  the  same  should 
?cessary,  or  be  thought  advisable ;  but  so  always  that  the  consent  of  the 
.  Quelch,  J.  Quelch,  £.  £.  Chambers,  and  S.  Brown,  or  such  of  them 

be  living,  signified  in  writing,  under  their  or  her  hands  or  hand,. 
given  to  any  laying  out  or  alteration  of  the  public  stocks  or  funds, . 
ig  out  the  moneys  on  mortgage  of  freehold  estates.  And  his  will  was- 
hat  in  case  his  thereinbefore  named  trustees,  Charles  Stephens  and 
Blandy,  or  either  of  them,  or  any  new  trustee  or  trustees,  to  be 
by  virtue  of  this  power,  should  die,  or  refuse  to  act  in  the  trusts  of  his 
or  go  to  reside  abroad,  or  be  desirous  to  quit  the  trusts,  or  become 

to  act  therein,  it  should  be  lawful  for  the  said  A.  F.  Quelch, 
,  E.  E.  Chambers,  and  S.  Brown,  or  the  survivors  or  survivor  of 
lo  should  be  living,  by  any  deed  or  deeds  in  writing,  to  appoint 
rustee  or  trustees,  in  the  place  or  stead  of  the  trustee  or  trustees, 

them,  so  dying  or  refusing  to  act,  or  going  to  reside  abroad,  or 
arous  to  quit,  or  becoming  incapable  to  act  in  the  trusts^  and 
ch  case  all  the  trust  property  should  be  made  over  to,  and  be  vested 
rviving  or  continuing  trustee  or  trustees,  and  the  newly-appointed 
r  trustees,  or  the  latter  only,  as  the  case  might  be,  upon  and 
rusts  and  purposes  of  his  said  will  concerning  the  same,  and  who 
t  therein  as  if  he  or  they  had  been  appointed  such  trustee  or  trustees 
d  will.  And  the  said  testator  did  thereby  further  declare  and  direct, 
eceipt  and  receipts  of  the  trustees  and  trustee,  for  the  time  being,  of 
vill,  should  on  ail  occasions  be  a  good  and  effectual  discharge  to  all 
homsoever  for  the  moneys  whatsoever  payable,  or  to  be  paid,  to  them 
is  said  trustees  or  trustee,  upon  and  for  the  trusts  and  purposes  of 
rill,  and  should  effectually  acquit  and  discharge  the  person  or  persons 
»e  same,  or  on  whose  behalf  same  should  be  paid,  from  seeing  to  the 
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when  she  was  not  under  coverture  at  all,  that  is,  after  she  had  become  a  widov. 
No  authority  has  been  cited  for  such  a  position;  but  there  is  the  autlMnifyof 
Sir  Thomas  Flumer  the  other  way,  in  this  very  case,  though  not  in  asok 
between  the  same  parties.  On  a  bill  for  the  specific  performance  of  an  agve^ 
ment  for  the  sale  of  the  estate  mentioned  in  the  settlement,  Sir  Thomas  PliuMr 
goes  into  this  matter  and  discusses  this  question  raised  before  him,  and  wascf 
opinion  that  the  words  of  the  power  only  applied  to  the  first  coverture.  Tin 
there  was  another  suit  by  Ann  Hickman,  who  was  entitled  to  the  fund  if  the 

Eower  was  not  executed.  It  appears  that  Lord  Loughborough  dismissed  tk 
ill,  but  what  led  to  that  decision  does  not  appear.  The  only  fact  which  doei 
appear  is,  that  there  being  an  ultimate  limitation  to  the  executors  and  adsiioi»> 
trators  of  Ann  Hickman,  she  beingliving,  files  a  bill  claiming  to  have  die  naa 
raised  and  paid  to  her  at  once.  There  is,  however,  no  amoiguity  as  to  ik 
ground  upon  which  Sir  Thomas  Plumer  proceeded.  It  would  require  stnm 
authority  to  induce  any  Court  to  hold  that  the  wife  might,  when  no  lasfm 
under  coverture,  exercise  the  power  given  by  this  settlement.  Aixl  when  I&i  i 
that  the  cj^uestion  has  been  raised  and  decided  in  one  instance,  and  that  so 
authority  is  adduced  on  the  other  side,  I  am  bound  to  hold  that  the  pom 
executed  after  the  determination  of  the  first  coverture  was  not  duly  exercini 
Hiis  disposes  of  all  the  questions  raised  in  this  cause.  The  appeal  must  be 
refused,  with  costs. 


THE  LORD  CHANCELLOR'S  COURT. 

December  11,  1846. 
FiVDEV  V.  Stephens  and  Othses.  (a) 

ReeammeniMtUm^**  Wish  mnd  iZettrt " — TVuii'^Employment  ofag^ini  reeowtmmded — OuuirmUm, 

The  testator  by  his  will  expressed  Ms  "  Vfisi  and  desire**  that  his  trustees  and  execuiort  wotM 
misploy  the  plaintiff  as  age$tt,  receiver,  and  manager  qf  the  trust^staUs^  whenever  they  skM 
require  an  ayent,  receiver,  and  manager  i  and  the  trustees  hamny  declined  so  to  employ  the  pMntfft 
he  filed  his  bill,  praying  that  the  trustees  might  be  restrained  from  employing  any  other  agemi,  mi 
for  a  declaration  that  the  recommendation  in  the  plaintiff* s  fammr,  contained  in  the  wili,  was  aa 
imperative  trust ;  it  was  held,  on  demurrer,  that  the  plaint^  had  no  daim  qf  right  to  he  es 
employed. 

THIS  was  an  appeal  by  the  defendants  against  an  order  of  the  Vice-ChanceUar 
of  England,  overruling  a  demurrer  to  the  bill  for  want  of  equity. 
The  bill,  which  was  filed  in  August,  1846,  stated  that  James  Bushnell,  iBsq., 
deceased  (the  testator),  was  in  his  lifetime,  and  at  the  time  of  his  death,  seised 
and  possessed  of  considerable  freehold,  copyhold,  lifehold,  and  leasehold  mes- 
suages and  tenements,  at  or  near  the  town  of  Reading,  and  in  Oxford-street, 
London,  and  he  was  possessed  also  of  considerable  personal  estate,  consistiiy 
of  money  in  the  funds,  and  money  due  on  mortgage  and  other  securities. 

That  plaintiff  was  employed  by  James  Buslmell  in  his  lifetime,  and  for 
many  years  next  preceding,  and  up  to  the  time  of  his  death,  in  surveyiiig 
and  valuing  dilapidations,  and  in  and  about  repairs  of  various  descrintioof 
connected  with  and  relating  to  his  estates  and  property;  and  plaintiff  was 
also  employed  by  the  said  J.  Bushnell  some  time  previous  to  the  time  of 
his  death  to  prepare,  and  the  plaintiff  accordingly  did  prepare  for  faiio, 
(a)  RepoiM  hfJLQ*  Wblfobd,  Esq.,  Bsnialar-st-lsw. 
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J.  Bttdmell,  the  plans,  elevations,  sections,  and  specification  for  erecting  and 
completing  four  costly  houses,  which  were  erected  and  built  at  the  expense  of 
mi  for  the  said  J.  Bushnell,  and  which  are  situated  in  the  best  part  of  the 
$dd  town ;  and  plaintiff  was  also  employed  by  the  said  J.  Bushnell  in  his 
Hetime,  and  for  many  years  next  preceding,  and  up  to  the  time  of  his  death, 
ii  his  general  adviser  in  and  about  the  surveying,  lettyig,  and  managmg  of 
nrious  parts  of  his  said  estates  and  property. 

Tliat  the  said  J.  Bushnell  had  ana  reposed  great  confidence  in  the  judgment 
nd  integrity  of  the  plaintiff,  as  such  surveyor,  agent,  and  general  adviser  as 
rfoiesaid. 

That  the  said  J.  Bushnell  duly  made  and  executed  his  last  will  and  testament 
h  writing,  bearing  date  the  28tn  day  of  March,  1845,  and  thereby  gave,  de» 
ifaed,  and  bequeat&d  all  his  real  and  personal  estate^  whatsoever  and  wheresoever, 
nCo  and  to  the  use  of  his  friends,  Charles  Stephens  and  William  Blandy,  of  the 
■ne  place  (both  defendants  hereinafter  named),  their  heirs,  executors,  adminis- 
Mors,  and  assigns  respectively,  according  to  the  respective  natures,  tenures, 
■d  q^ualities  thereof,  upon  trust  to  pay  and  satisfy  various  specific  and 
peeomary  legacies  therein  mentioned,  including  a  legacy  of  SOOL  sterling  unto 
BMh  of  nis  (said  testator's)  said  friends  and  trustees,  Charles  Stephens  and 
IFilliam  Blandy,  which  the  said  testator  thereby  gave  them  as  a  small  acknow- 
ledgment of  his  friendship  towards  them,  and  for  the  trouble  they  would  have 
n  the  execution  of  his  said  will,  to  be  paid  to  them  within  three  months  next 
ifier  his  decease ;  and  also  a  leracy  of  SOO/.  sterling,  which  the  said  testator 
iiereby  gave  to  the  plaintiff,  and  directed  to  be  paid  also  within  three  months 
lext  after  his  (said  testator^s)  decease.  And  upon  further  trust,  out  of  the  rents 
ind  profits,  dividends,  and  annual  income  of  nis  (said  testator^s)  said  real  and 
jther  personal  estate  not  thereinbefore  specifically  disposed  of,  to  pay  to  his 
lud  wife,  Ann  Bushnell  (a  defendant  hereinafter  named),  a  clear  annuity  of 
1,000/.  sterling  per  annum,  to  commence  from  the  day  of  his  decease,  during 
dbe  remainder  ot  her  natural  life,  by  equal  quarterly  payments,  and  up  to  the 
hy  of  her  death,  for  her  maintenance  and  support.  And  upon  further  trust. 
Id  pay  all  the  surplus  rents  and  profits,  dividends,  interest,  and  annual  income 
of  all  his  said  real  and  residuary  personal  estate,  including  the  rents  and  profits 
of  his  lifehold  and  leasehold  estates,  unto  and  between  his  said  wife^s  four 
nieces,  A.  F.  Quelch,  spinster,  Jemima  Quelch,  E.  E.  Chambers,  then  E.  E. 
Honeywill,  and  Sarah  Brown  (the  other  d^ndants  after  named),  in  equal  fourth 
parts  or  shares,  during  their  respective  natural  lives,  for  their  respective  sole 
ind  separate  uses  as  after  mentioned.  And  as  to  their  respective  fourth 
puts  and  shares  of  the  estates  and  property,  real  and  personal,  producing  the 
|<eiq)ective  fourth  parts  and  shares  of  rents  and  profits,  dividends  and  annual 
iBocHne,  for  them,  the  said  A.  F.  Quelch,  J.  Quelch,  £.  E.  Chambers,  and 
i  Brown,  for  their  separate  uses  during  their  respective  lives  as  aforesaid ;  and 
ubject  thereto,  from  and  after  their  respective  deceases,  in  trust  for  such 
emu  or  persons,  for  such  estate  or  estates,  interest  or  interests,  and  in  such 
arts,  shares,  and  proportions,  manner  and  form,  in  all  respects  as  they,  the 
dd  A.  F.  Quelch,  J.  Quelch,  E.  E.  Chambers,  and  S.  Brown  respectively 
sach  as  to  her  own  fourth-part^,  by  their  respective  last  wills  and  testaments 
I  "writing,  or  codicils  or  ccxlicil  thereto,  to  be  executed  and  attested  according 
i  law,  should  direct  or  appoint,  give,  devise,  or  bequeath  the  same ;  and  in 
>fault  thereof,  and  subject  to  any  direction  or  appointment,  gift,  devise,  or 
!(mest  which  should  be  made  by  them,  the  said  A.  F.  Quelcn,  J,  Quelch, 
1.  E.  Chambers,  and  S.  Brown,  or  any  of  them,  or  any  part  or  parts  of  their 
dd  four  respective  parts  or  shares  of  the  said  estates  and  property,  in  trust 
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as  to  the  same,  or  all  the  undisposed  parts  and  shares  thereof  and  estate  and 
interest  therein  (as  the  same  might  lie),  for  the  said  A.  F.  Quelch,  her  heirs, 
executors,  administrators,  and  assigns  respectively,  according  to  the  reqpecdve 
natures  and  qualities  thereof,  absolutely  and  for  ever.     And  the  said  testator 
did  thereby  declare  and  direct,  that  it  should  be  lawful  to  and  for  the  tmstae 
and  trustees,  for  the  time  being,  of  his  (said  testator's)  will,  with  the  consent  of 
the  said  A.   F.  Quelch,  J.  Quelch,  E.E.Chambers,  and  S.  Brown»  or  the 
survivor  or  survivors  of  them  wlio  should  be  living,  to  let  and  set,  and  also  to 
grant   and  execute  any  lease  or  leases  of  all    or  any  part  or  parts  of  hb 
(said  testator's)  freehold,  copyhold,  lifehold,  or  leasehold  estates,  to  any  pecsoa 
or  persons  for  any  term  or  number  of  years,  absolute  or  determinable,  and  m 
possession  or  reversion,  and  with  or  without  taking  a  fine  or  premium,  and  on 
such  other  terms  generally  in  all  respects  as  they  or  he,  his  (said  testator's)  said 
trustees  or  trustee,  for  the  time  being,  should  think  advisable.     And  recitiog 
that  it  might  be  found  necessary,  expedient,  or  advisable  for  the  carrying  or 
better  carrying  of  his  said  will  into  execution,  that  the  trustees  and  trustee 
thereof,  for  the  time  being,  should  have  power,  at  any  time  br  times  duringtk 
continuance  of  the  trusts,  to  sell  and  dispose  of  all  or  any  of  liis  (said  testator's) 
freehold,  copyhold,  lifehold,  and  leasehold  estates,  or  a  part  or  parts  thefeof 
respectively,  or  of  the  entirety  or  entireties  thereof,  he  did  thereby  fdljr 
authorize  and  empower  the  trustees  and  trustee,  for  the  time  being,  of  his  said 
will,  and  did  thereby  declare  that  it  should  be  lawful  to  and  for  them  and  him, 
in  their  and  his  discretion,  &c.,  with  the  privity  and  approbation,  or  at  the 
request  of  his  (said  testator*s)  said  wife's  four  nieces,  the  said  A.  F.  Queldi, 
J.  Quelch,  E.  £.  Chambers,  and  S.  Brown,  or  such  of  them  as  for  the  dine 
being  should  be  living,  signified  in  writing  under  their  or  her  hands  or  hand, 
attested  by  one  or  more  witness  or  witnesses,  to  sell  and  absolutely  dispose 
of,  by  public  auction  or  private  contract,  or  in  both  the  said  ways,  and  in  audi 
lots  or  parcels,  and  subject  to  such  conditions  of  sale  as  to  title  or  otherwise^ 
and  in  such  manner  as  they  or  he,  the  said  trustee  or  trustees  thereof,  for  the 
time  being,  under  his  (saia  testator's)  will  should  think  proper  or  desirable,  all 
and  every  or  any  of  his  freehold,  copyhold,  lifehold,  and  leasehold  est^ 
thereinbefore  by   him  given,   devised,  and  bequeathed   to   his  said  trustee 
thereinbefore  named,  upon  the  trust  aforesaid,  or  any  part  or  parts  thereof  or 
of  an  entirety  or  entireties  thereof,  free  and  discharged  from  the  trusts  thereia- 
before  expressed  and  contained,  to  any  person  or  persons  whomsoever,  for  the 
best  price  or  prices,  or  most  money,  which  at  the  time  or  respective  times  of  such 
sale  or  sales  could  or  might  be  reasonably  had  or  gotten,  or  should  be  thought 
a  fair  and  reasonable  or  proper  price  for  the  same,  and  to  buy  in  all  or  any  of 
the  premises  at  any  auction  or  auctions,  and  to  rescind,  alter,  or  vary  any  agree- 
ment or  agreements  entered  into  for  the  sale  thereof,  or  any  of  the  terms 
thereof,  and  to  resell  the  premises  again  in  like  manner  as  aforesaid,  without 
being  answerable  for  any  loss  or  diminution  in  price,  or  costs  to  be  incun^  hy 
such  resale  or  resales, and  to  receive  and  give  a  receiptor  receipts  for  the  purchase- 
money  or  purchase-moneys  for  the  premises  whicn  should  be  so  sold,  which 
receipt  and  receipts  he  did  thereby  expressly  declare  and  direct  should  be  a  good 
and  ejQTectual  discharge  and  good  and  enectual  discharges  for  the  purchase-nuxieys 
to  be  paid  for  the  premises  sold,  or  for  so  much  thereof  for  which  such  receipt 
or  receipts  should  be  given;  and  that  the  purchaser  or  purchasers  thereof,  his,  her, 
or  their  heirs,  executors,  or  administrators,  shall  not  be  bound  to  see  to  the  appli- 
cation of  md  purchase-moneys,  or  any  of  them,  or  be  answerable  or  accountaole 
for  the  loss  or  misapplication,  or  nonapplicadon  thereof,  or  of  any  part  thereof; 
and  on  payment  pi  the  purchase-money;  qj:  purchase-moneys  fgr  tb^  premises 
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Bold  to  them,  the  said  trustee  or  trustees  of  his  said  will  to  convey,  surrender, 
BBsign,  and  assure  the  premises  so  sold  to  the  purchaser  or  purchasers  thereof^ 
his,  her,  or  their  heirs,  executors,  administrators,  and  assigns,  or  as  she  or  they 
reepectively  should  direct  or  appoint.     And  as  to  the  moneys  to  arise  and  be 
produced  by  and  from  such  sale  or  sales  to  be  made  as  aforesaid,  he  (the  said 
testator)  directed  that  the  same  should  fall  into  and  be  considered  as  part  of  his 
residuary  personal  estate  given  by  his  said  will,  and  go  therewith  according  to 
his  said  will,  and  that,  whether  such  moneys  should  arise  from  the  sale  of  tree- 
hold,  copyhold,  lifehold,  or  leasehold  estates,  or  parts  or  shares,  or  part  or 
share  thereof,  respectively.    And  it  was  his  (the  said  testator'^s)  intention,  and  he 
thereby  directed,  that  his  Long  Annuities,  and  all  other  parts  of  his  residuary 
personal  estate  which  should  be  saleable  (except  stocks  or  funds  in  the  Bank 
of  England,  not  being  on  determinable  annuities),  should  be  sold  and  converted 
into  money,  and  the  net  moneys  arising  therefrom,  not  immediately  wanted  for 
the  purposes  of  his  said  will,  should  be  invested,  in  their  or  his  names  or  name^ 
in  the  parliamentary  stocks  or  funds,  or  upon  government  securities  of  Great 
Britain.     And  that  it  should  be  lawful  for  the  trustees  and  trustee,  for  the  time 
being,  of  his  said  will,  to  sell  and  dispose  of  all  or  any  of  the  said  stocks, 
iiinds,  and  securities,  and  any  like  stocks,  funds,  and  securities,  which  he  (the 
■dd  testator)  might  be  possessed  of,  apd  to  lay  out  and  invest  the  moneys  arising 
thereby  respectively,  or  to  be  produced  from  the  sale  of  any  of  his  residuary  per- 
sonal estate  as  aforesaid,  in  their  or  his  own  names  or  name,  in  the  parliamen- 
ttry  stocks  or  funds,  or  upon  government  securities  of  Great  Britain,  or  upon 
mortgage  of  freehold  estates  of  inheritance  in  England  of  sufficient  value  and 
rental,  and  from  time  to  time  to  alter  and  change  the  said  stocks,  funds,  and 
securities,  for  and  to  others  of  the  like  nature,  so  often  as  the  same  should 
beoovne  necessary,  or  be  thought  advisable ;  but  so  always  that  the  consent  of  the 
said  A.  F.  Quelch,  J.  Quelch,  £.  E.  Chambers,  and  S.  Brown,  or  such  of  them 
as  should  be  living,  signified  in  writing,  under  their  or  her  hands  or  hand, 
should  be  given  to  any  laying  out  or  alteration  of  the  public  stocks  or  funds, 
or  in  laying  out  the  moneys  on  mortgage  of  freehold  estates.     And  his  will  was 
further,  that  in  case  his  thereinbefore  named  trustees,  Charles  Stephens  and 
William   Blandy,   or  either  of  them,  or  any  new  trustee  or  trustees,   to  be 
appointed  by  virtue  of  this  power,  should  die,  or  refuse  to  act  in  the  trusts  of  his 
said  will,  or  go  to  reside  abroad,  or  be  desirous  to  quit  the  trusts,  or  become 
incapable  to  act  therein,  it  should  be  lawful   for  the  said  A.   F.  Quelch, 
J.  Quelch,  E.  E.  Chambers,  and  S.  Brown,  or  the  survivors  or  survivor  of 
them,  who  should  be  living,  by  any  deed  or  deeds  in  writing,  to  appoint 
another  trustee  or  trustees,  in  the  place  or  stead  of  the  trustee  or  trustees, 
or  any  of  them,  so  dying  or  refusing  to  act,  or  going  to  reside  abroad,  or 
being  desirous   to  quit,   or  becoming  incapable  to  act  in   the  trusts,  and 
that  m  such  case  all  the  trust  property  should  be  made  over  to,  and  be  vested 
in,  the  surviving  or  continuing  trustee  or  trustees,  and  the  newly-appointed 
trustee  or   truseees,   or  the  latter  only,  as  the  case  might   be,   upon  and 
for  the  trusts  and  purposes  of  his  said  will  concerning  the  same,  and  who 
should  act  therein  as  if  he  or  they  had  been  appointed  such  trustee  or  trustees 
by  his  said  will.     And  the  said  testator  did  thereby  further  declare  and  direct, 
that  the  receipt  and  receipts  of  the  trustees  and  trustee,  for  the  time  being,  of 
his  said  will,  should  on  all  occasions  be  a  good  and  effectual  discharge  to  all 
persons  whomsoever  for  the  moneys  whatsoever  payable,  or  to  be  paid,  to  them 
or  him,  his  said  trustees  or  trustee,  upon  and  for  the  trusts  and  purposes  of 
bis  said  will,  and  should  effectually  acquit  and  discharge  the  person  or  persons 
paying  the  same,  or  on  whose  behalf  same  should  be  paid,  from  seeing  to  the 
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ftrolication  thereof,  and  from  all  loss  and  misappUcation  or  nonqpplicatioii 
thereof,  or  any  part  thereof.  And  in  the  said  will  is  contained  a  dause  or  pro- 
vision, in  the  words,  or  to  the  purport  and  effect,  following ;  that  is  to  say, 
*<  And  inasmuch  as  my  estate  and  property  will  require  more  management  thin 
I  can  expect  of  my  trustees  personally  to  oestow,  it  is  my  wish  anddesire,  ibt 
the  before-named  Thomas  Finden^  of  Upper  John-street,  Fitzroy-sqnaR^ 
architect  and  surveyor,  in  whose  judgment  and  integrity  I  place  great  confi- 
dence, be  appointed  for  all  purposes  for  which  they  or  he,  my  trustees  and 
trustee,  may  have  occasion  for  an  agent,  receiver,  and  manager  of  all  or  aay 
of  my  estates  and  property.  And  in  case  the  said  Thomas  Finden  shall  die,  or 
desire  not  to  act,  or  to  act  further  in  the  said  office,  then  it  shall  be  lawful  fir 
my  said  wife^s  nieces,  the  said  A.  F.  Quelch,  J.  Quelch,  E.  E.  Chambers,  md 
S.  Brown,  and  the  survivors  and  survivor  of  them,  to  appoint  some  other  perm 
to  act  in  the  place  of  the  said  Thomas  Finden,  and  so  from  time  to  time  is 
often  as  it  shall  be  necessary.**^  And  the  said  testator  did,  in  and  by  his  saH 
will,  appoint  the  said  Charles  Stephens  and  William  Blandy  executors,  and 
the  said  Ann  Frances  Quelch  executrix,  of  his  said  will.  And  he  did  therdgr 
declare,  that  his  said  trustees,  and  executors,  and  executrix,  therein  named  afld 
appointed,  and  every  other  trustee  to  be  appointed  as  aforesaid,  and  also  tlie 
said  Thomas  Finden,  and  the  person  or  i)ersons  to  succeed  him,  should  only  Ik 
answerable  for  such  property,  rents,  profits,  dividends,  and  money  reniectivch, 
as  they  respectively  should  actually  possess  and  receive,  and  each  only  for  urn 
property  and  moneys  which  he  and  sne  might  possess  and  receive,  and  for  lib 
and  her  own  wilful  acts,  neglects,  and  defaults  only,  and  not  further  or  otherwise; 
also,  that  they  respectively  should  be  allowed  and  receive  and  be  paid  their 
costs  and  expenses  in  and  about  the  execution  and  performance  of  his  (the  sod 
testator^s)  said  will,  and  the  trusts  thereof,  as  by  the  said  will ;  to  which  pknndff, 
for  greater  certainty  as  to  the  date  and  contents  thereof,  craves  leave  to  refer 
when  produced  in  court. 

That  said  testator  departed  this  life  on  or  about  the  Srd  day  of  July,  1845^ 
without  having  altered  or  revoked  his  said  will,  and  upon  or  soon  after  hk 
death,  the  said  Charles  Stephens,  William  Blandy,  and  Ann  Frances  Queldi, 
duly  proved  the  said  will  m  the  proper  Ecclesiastical  Court,  and  took  upon 
themselves  the  execution  thereof.  That  at  the  time  of  the  decease  of  the  mi 
testator,  his  freehold,  copyhold,  lifehold,  and  leasehold  estates  consisted  of  the 
following  particulars ;  that  is  to  say,  about  thirty  messuages  or  dwelling-houseB 
at  Reading,  and  two  other  dwelling-houses  in  or  near  Oxford-street.  That  on 
or  about  the  14th  day  of  July,  1846,  plaintiff,  at  the  request  of  the  sfid 
Charles  Stephens,  William  Blandy,  and  Ann  Frances  Quelch,  or  some  or  one 
of  them,  attended  at  Coley  Villa,  the  late  residence  of  the  said  testator,  and  took 
an  inventory  of  all  the  goods  and  chattels  in  and  upon  the  premises,  and  made 
a  valuation  of  the  said  goods  and  chattels,  and  also  a  survey  of  the  several  other 
dwelling-houses  and  premises,  being  part  of  the  said  testator^s  estate. 

That  on  plaintiff  attending  at  the  said  late  residence  of  the  said  testator,  as 
aforesaid,  plaintiff  received  instructions  from  the  said  Ann  Frances  Quelch  to 
send  down  from  town  some  marble  chimney-pieces  and  stoves,  for  the  said  villa, 
and  plaintiff  was  also  on  that  occasion  consulted  by  the  said  Ann  Frances 
Quelch  as  to  various  repairs  and  alterations  and  improvements  then  contan- 
plated  to  be  made  in  the  said  villa.  That  the  personal  estate  of  the  said  tes- 
tator (not  specifically  bequeathed),  possessed  by  the  said  Charles  Stephens, 
William  Blandy,  anci  Ann  Frances  Quelch,  was  much  more  than  sufficient  fx 
the  payment  of  the  said  testator's  debts  and  funeral  expenses,  and  the  pecuniary 
legacies  given  by  his  said  will. 
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That  no  parts  or  part  of  the  said  testator^s  freehold^  oopybold,  lifehcld,  or 
[mseholH  estates  have  or  has  been  sold  by  his  said  trustees.  That  divers  app&> 
catkuks  have  been  made  by  plaintiff,  and  on  his  behalf,  to  the  said  Charles 
Stephens^  William  Blandy,  Ann  F.  Quelch,  Jemima  Quelch,  E.  K  Cham- 
bm»  and  Sarah  Brown,  to  permit  and  allow  plaintiff  to  act  as  the  agent, 
teceiver,  and  manager  of  all  the  said  testator^s  estate  and  property,  or  such  part 
or  parts  thereof  respectively  of  or  for  the  management  of  which  it  might  be 
necessary  to  have  or  employ  an  agent,  receiver,  and  manager,  according  to  the 
provision  for  that  purpose  contained  in  the  said  testator^s  will  as  hereinbefore 
mentioned ;  and  also  to  pay  and  allow  to  the  plaintiff  a  proper  remuneration 
for  his  trouble  as  such  agent,  receiver,  and  manager ;  and  the  plaintiff  well 
hoped  that  such  applications  would  have  been  oomjuied  with,  as  in  justice  and 
eq^uity  they  ought  to  have  been. 

And  the  bill  charged  that  at  the  time  of  the  said  testator^s  giving  instructiona 
for  his  said  wfll,  he  stated  his  intention  to  appoint  the  plaintiff  a  trustee  and 
executor  of  his  will,  but  the  said  testator,  upon  being  apprised  and  advised  by 
his  solicitor,  Mr.  Philip  Groode,  of  the  firm  of  Messrs.  B.  and  P.  Groode,  of 
Howland-street,  Fitzroy-square,  solicitors,  that  if  the  plaintiff  were  appointed 
ioch  trustee  or  executor  of  the  said  will,  the  plaintiff  could  not  legally  claim 
any  legal  compensation  for  the  trouble  he  miglit  have  in  acting  as  agent^ 
receiver,  and  manager  of  the  said  testators  estates  and  property,  determined 
not  to  appoint  the  plaintiff  such  trustee  and  executor  of  his  (the  said  testator's) 
and  will,  but  to  nominate  and  appoint  the  plaintiff  to  be  the  a^nt,  manager^ 
and  receiver  of  his  said  testator^s  said  estates  and  property,  as  m  the  said  will 
mentioned,  to  the  end  and  intent  that  the  plaintiff  might  become  entitled  to 
and  have  and  receive  a  proper  remuneration  for  his  trouble  as  such  agent^ 
receiver,  and  manager  of  the  said  estates  and  property. 

And  that  the  said  defendant,  Charles  Stephens,  wrote  and  sent  a  letter, 
dated  22nd  July,  1845,  to  plaintiff,  which  was  received  by  plaintiff,  and  was  to 
the  purport  folkwing:— - 

*<  Dear  Sir, — Mr.  Blandy  and  myself  have  seen  the  letter  you  addressed  to 
Mr.  J.  J.  Blandy^  and  its  accompanving  papers,  and  having  computed  the 
personal  property  of  the  late  Mr.  Bushnell  (Miss  Quelch  bein^  here)  ;  we  have 
sworn  to  the  same,  aud  shall  hope  to  obtain  probate  of  the  will  in  due  course. 
We  note  the  balance  of  your  account  current,  which  you  will  oblige  us  by 
paying  at  your  convenience  to  Messrs.  Willis  and  Co.,  Lombard-street,  for  the 
credit  of  J,  B.'s  executors  with  the  Reading  bank.  As  respects  the  collection 
at  rents,  we  shall  be  glad  if  you  will  continue  to  receive  those  from  the  two 
houses  in  London  as  you  have  been  accustomed  to  do;  but  the  Reading  rents 
will  be  so  much  more  readily  and  efficiently  collected  by  the  parties  on  the 
spot,  especially  as  the  greater  part  of  the  family  are  about  to  reside  in  Reading, 
tnat  we  deem  it  unadvisable  to  make  any  appointment  of  a  receiver  as  regards 
them  ;  but  in  the  event  of  any  surveying  and  valuing  becoming  necessary,  we 
shall  be  happ^  to  avail  ourselves  of  your  services  for  that  purpose.^ 

And  that  m  reply,  the  plaintiff  wrote  a  letter,  dated  1st  August,  184A,  to 
the  defendant,  Charles  Stephens,  which  was  duly  received  by  the  said  defendant, 
Charles  Stephens,  and  was  to  the  purport  following : — 

"  Dear  Sir, — ^Your  letter,  dated  the  22nd  ult.,  I  did  not  receive  until  my 
return  from  Somersetshire  on  Saturday,  the  26th  ;  and  on  the  29th  I  paid  into 
Messrs.  Willis  and  Co.  140/.  10s.,  to  the  account  of  the  executors  or  the  late 
James  Bushnell,  Esq.,  with  the  Reading  bank,  of  which  I  presume  you  have 
been  advised ;  and  if  so,  I  will  thank  you  to  acknowledge  the  receipt  at  your 
leisure.  In  reference  to  that  part  of  your  letter  which  communicates  to  me 
that  the  executors  will  be  glad  ror  me  to  continue  to  recdive  the  London  rents. 
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but  that  the  Reading  rents  will  be  more  efficiently  collected  by  parties  on  the 
•pot,  I  beg  to  express  my  doubt  how  far  that  course  is  in  accordance  with  the 
testator's  will,  which  I  believe  does  not  in  terms  refer  to  surv6]ring  and  valumg, 
but  declares  his  wish  and  desire  that  I  should  be  the  receiver  and  genend 
manager  of  his  estate,  and  I  trust  that  on  further  consideration  yoa  will  be 
ready  to  five  full  effect  to  those  wishes  and  desires  so  expressly  aeclared,  ti 
well  for  the  benefit  of  those  in  being  as  others  who  may  come  after  them.* 

And  that  the  defendant,  Charles  Stephens,  wrote  another  letter,  dated  the 
6th  of  August,  1845,  to  the  plaintiff,  which  was  to  the  purport  following : — 

*^  Dear  Sir, — Your  favour  of  the  Ist  instant  would  nave  been  earlier  acknow- 
ledged  but  for  my  absence  from  Reading.  We  received  due  advice  of  the 
payment  to  Messrs.  Willis  and  Co.  of  the  sum  of  140/.  10s.,  which  had  been 
placed  to  the  executors^  account  as  balance  of  your  account,  125/.  10s.;  and 
lor  interest  on  your  note,  six  months,  to  the  S8th  of  March,  1845,  16L— 
140/.  10s.  All  we  can  at  present  say  on  the  subject  of  my  former  letter,  and 
your  observations  thereon  as  respects  the  appointment  of  receiver  and  manager 
of  the  estate,  is,  that  we  are  takine  steps  for  obtaining  proper  legal  advice  on 
that  point,  by  which  of  course  we  snail  be  guided.  In  the  meantime  we  cannot 
avda  saying  that  the  experience  of  the  very  short  time  which  has  already 
dapsed  since  Mr.  Bushnell's  decease  has  sufficed  to  afford  ample  oonfirmation 
of  our  previous  opinion  as  to  the  extreme  inconvenience  of  not  having  a  manager 
on  the  spot ;  ana  we  are  sure  it  must  occur  to  you  that  with  such  a  variety  of 
property,  and  rents  receivable  at  such  various  dates,  very  frequent — almost  (Mj 
— reference  to  the  manager  will  become  necessary .^^ 

That  the  plaintiff  wrote  another  letter,  dated  the  7th  of  Au^st,  1845,  to  die 
defendant,  Charles  Stephens,  which  was  to  tlie  purport  following : — 

^^  Dear  Sir, — I  duly  received  your  favour  of  yesterday*s  date,  and  lest  nj 
silence  might  be  construed  into  an  acq^uiescence  in  the  opinion  therein 
expressed,  I  beg  to  observe  that  long  expenence  has  brought  me  to  arrive  at  a 
different  conclusion.  I  have  been  for  many  years  past  actine  as  surveyor,  as 
surveyor  agent,  and  receiver  for  estates  both  in  London  and  in  the  country, 
and  up  to  the  present  moment,  of  greater  extent  and  amount  than  the  estate 
in  question,  part  of  which  is  in  the  weald  of  Kent,  comprising  many  farms, 
cottages,  and  land  allotment  belonging  to  a  gentleman  who  is  a  partner  in  ooe 
of  the  first  banking-houses  in  the  city  of  London  (Messrs.  Hoare's  in  Fleet- 
street),  the  two  latter  being  collected  weekly  by  a  confidential  person  I  have 
on  the  spot,  who  also  refers  to  me  on  any  matters  of  urgency ;  and  during 
these  many  years  (although  there  were  no  facilities  of  railway  travelling)  no 
inconvenience  has  ever  arisen ;  and  I  can  truly  say  that  not  one  breath  of  incon- 
venience has  ever  been  expressed  by  my  employer  (Mr.  H.  Hoare),  but  on  the 
contrary,  (to  me)  the  most  gratifying  satisfaction,  and  to  this  gentleman  I 
could  most  confidently  refer  in  proof  of  these  observations ;  and  permit  nie  to 
observe,  it  does  appear  that  any  other  appointment  under  the  will  might  be 
questioned  with  equal  propriety  and  justice.  It  has  been  observed  to  me  that 
you  had  expressed  some  anxiety  on  account  of  the  personal  responsibility  that 
you  should  incur  by  my  appointment,  to  which  also  you  will  permit  me  to 
observe,  without  ofrence,  that  I  believe  particular  provision  is  made  by  the 
testator  to  secure  each  of  the  executors  and  trustees  from  any  liability  other 
than  for  moneys  that  may  actually  come  into  their  possession,  or  wilful  wroo^. 
I  miffht  also  adduce  other  strong  proofs  of  the  testator^s  kind  feeling  towards 
myself  by  the  strong  injunction  laid  upon  some  members  of  his  family,  and 
often  repeated  to  others,  but  I  forbear.^ 

And  that  the  defendant,  C.  Stephens,  wrote  another  letter,  dated  Ifith 
August,  1845,  which  was  to  the  purport  following:— 
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*^  Dear  Sir,^Having  instructed  our  attorney  to  submit  a  case  to  counsel  on 
the  construction  of  that  part  of  the  late  Mr.  BushnelFs  will  which  relates  to 
the  appointment  of  yourself  as  receiver  and  manager  of  the  estate,  we  lose 
DO  time  in  informing  you,  but  we  have  only  this  morning  received  the  opinion, 
which  is  to  the  effect  that  the  executors  are  not  bound  to  appoint  yourself  or 
my  other  party ;  that,  in  fact,  the  management  of  the  estate  is  entirely  at  their 
option  and  discretion.  We  have  no  object  in  view  but  to  attend  to  the  interest 
and  wishes  of  the  parties  interested  in  the  estate  in  such  a  manner  as  not  to 
violate  any  positive  direction  of  the  testator.  In  declining,  therefore,  to  make 
the  appointment  in  question,  we  are  acting  in  accordance  with  the  wishes  of  the 
four  nieces,  and,  so  far  as  we  can  judge,  for  their  interests  as  well  as  our  own 
personal  convenience  in  communicating  with  })arties  on  the  spot.  It  is  very 
satisfactory  to  us  to  know  that  the  above  opinion  is  in  strict  conformity  with 
ihe  late  Mr.  Bushnell's  declared  wishes,  confirmed  by  Mr.  Goode  before  Mr.B.'s 


"  P.S. — Of  course,  we  intend  the  before^written  to  apply  only  to  the  Reading 
property,  and  have  no  wish  to  disturb  the  arrangement  which  had  been 
previously  expressed  in  my  letter  of  the  22nd  of  July  as  respects  the  houses  in 
London. 

That  the  plaintiff  sent  a  copy  of  the  last-mentioned  letter  to  the  said  Mr. 
Philip  Goode,  and  at  the  same  time  the  plaintiff  wrote  a  letter,  dated  22nd 
August,  1845,  to  the  said  Mr.  P.  Goode,  which  was  to  the  purport  following  : — 

**  Dear  Sir, — On  the  other  side  I  send  you  a  copy  of  a  letter  I  have  received 
from  the  executors  of  the  late  Mr.  Bushnell,  and  as  I  consider  their  determi- 
nation, as  well  as  the  opinion  they  appear  to  have  taken,  to  be  in  direct  opposi- 
tion to  the  testator'^s  declared  wishes  and  desires  as  expressed  in  his  will  and  to 
yourself,  I  feel  quite  at  a  loss  to  account  for  the  observations  made,  and  the 
reasons  assigned  for  not  appointing  me  in  accordance  thereto,  and  more 
particularly  so  in  that  part  wherein  you  are  said  to  have  confirmed  this  opinion, 
which,  from  a  previous  observation  made  by  Miss  Quelch,  I  conclude  that  she 
is  the  person  alluded  to  as  having  conveyed.  I  shall  therefore  feel  obliged 
if  you  will  favour  me  with  a  few  lines  stating  how  far  this  quotation  is  correct, 
and  also  your  opinion  as  to  the  correctness  of  the  course  the  executors  have 
determined  to  adopt,  at  your  earliest  possible  convenience,  or  in  the  course  of 
Saturday  morning,  as  I  leave  town  early  in  the  day.'" 

That  in  reply  to  the  said  last-mentioned  letter,  the  said  Mr.  P.  Goode  wrote 
a  letter,  dated  22nd  of  August,  1846,  to  the  plaintiff,  which  was  to  the  purport 
following : — 

**  Dear  Sir, — I  am  favoured  with  your  letter  of  yesterday,  with  the  copy  of 
one  addressed  by  Mr.  Stephens  to  you  of  the  15tn  instant,  stating  the  result 
of  the  opinion  of  counsel  on  that  part  of  the  late  Mr.  BushnelFs  will  relative  to 
the  appointment  of  yourself  as  receiver  and  manager  of  the  testator^s  estate, 
and  adding  that  it  was  very  satisfactory  to  the  executors  to  know  that  the 
opinion  was  given  in  strict  conformity  with  the  late  Mr.  Bushnell's  declared 
wishes  confirmed  by  me  before  his  decease.  Now  I  am  most  unconscious  of 
any  doubt  having  arisen  either  before  or  since  Mr.  BushnelPs  death  upon  the 
construction  of  any  part  of  the  will,  or  any  opinion  expressed  by  me  confir- 
matory of  the  opinion  stated  in  Mr.  Stephens's  letter  to  you.  I  certainly  do  not 
agree  with  that  opinion  as  being  either  in  accordance  with  the  testator  s  wishes 
and  intentions,  or  the  fair  construction  of  the  clause  in  question.  I  was  as 
careful  as  I  |X)ssibly  could  be  in  collecting  Mr.  BushnelPs  meaning,  and  carry- 
ing his  intentions  into  effect  by  his  will ;  and  upon  that  part  of  it  on  which  the 
present  di£^culty  arises,  I  recollect  he  expressed  himself  gratified  in  your 
naving  consented  to  accept  the  office,  as  he  had  thereby  secured  to  his  fymlj 
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the  benefit  of  your  judgment  and  experience  in  the  management  of  his  property, 
and  I  certainly  understood  that  it  was  equally  pleasing  to  some,  if  not  all,  et 
bis  family  to  have  you  as  a  firiend  to  resort  to  on  all  occasions.  I  cannot  Mp 
adding  that  as  far  as  I  had  the  means  of  jud^ng  of  Mr.  Burimell^  widieii  le 
fiilly  intended,  without  regard  to  distance,  of  which  fact  be  most  have  bca 
fully  aware,  that  his  property  and  family  should  have  tbe  benefit  of  yoor 
judgment  and  experience,  and  I  really  think  that  the  appointment  of  any  ote 
person  on  account  of  distance,  or  for  any  other  reason,  would  not  be  acting  ia 
conformity  with  the  testator's  wishes  and  intentions,  as  stated  before  maniy 
bis  will,  and  as  are  therein  declared  ;  regretting  very  much  that  any  diffied^ 
should  have  arisen  upon  any  part  of  the  arrangement  and  disposition  of  a  cm* 
siderable  property,  and  essentially  beneficial  to  the  parties  concerned.** 

That  the  plaintiff  sent  a  copy  of  the  said  last-mentioned  letter  to  tk 
defendant  C.  Stephens,  and  at  the  same  time  wrote  another  letter,  dated  de 
26th  of  August,  1845,  to  the  defendant  C.  Stephens,  which  was  to  the  potpoit 
following  :— 

"  Dear  Sir, — When  I  wrote  to  you  on  the  16th,  I  had  barely  time  to  life 
the  post,  and  was  also  on  the  point  of  leaving  town.  Feeling  much  surprisedM 
the  contents  of  that  letter,  ana  in  particular  that  part  in  which  Mr.  Goode  wai 
made  to  acquiesce  in  the  views  of  the  executors  and  opinion  of  counsel,  I  wnle 
to  Mr.  Groode,  enclosing  a  copy  of  your  letter,  requesting  a  reply  thereto;  aol 
and  on  my  return  to  town  a  tew  minutes  since,  I  found  a  letter  from  him  wfaidi 
is  a  complete  refutation  of  the  obsa-vations  made,  and  contains  his  opinion  ca 
tbe  subject ;  and  you  must  permit  me  to  repeat  my  former  opinion,  that  the 
executors  are  acting  in  direct  opposition  to  the  declared  wishes  of  tbe  testate 
in  this  respect,  and  which  I  am  prepared  to  prove  by  other  persam. 
Mr.  Bushneil  well  knew  where  I  resid^  when  he  appointed  me ;  and  after  ds 
many  thousand  pounds  I  was  the  means  of  saving  tne  family  by  the  mannor  ia 
whidi  the  will  and  settlement  on  his  four  nieces  was  made,  I  think  it  is  a 
poor  return  for  those  services  that  the  comparatively  trifling  expenses  are 
ccmsidered  an  obstacle  to  carry  out  the  part  of  the  testator's  will  (which  on  n^ 
part  I  am  willing  to  fulfil) ;  and  if  you  and  your  co-executors  continue  to  ad 
in  the  course  you  have  proposed  by  not  appointing  me,  it  is,  in  my  opinion,  aad 
that  of  Mr.  Goode,  a  violation  of  his  will  m  this  respect." 

That  the  defendant,  Charles  Stephens,  wrote  another  letter,  dated  the  SSdi 
of  August,  1845,  to  the  plaintiff,  which  was  to  the  purport  following : — 

'^  Dear  Sir, — I  am  duly  favoured  with  yours  of  the  £6th  instant,  endosiag 
a  copy  of  a  letter  from  Mr.  Goode  to  yourself,  from  which  it  appears  that  the 
statement  given  to  us  by  Miss  Quelch  is  completely  at  variance  with  tlie 
assertions  of  that  gentleman;  but  owing  to  Miss  Quelch*s  absence  on  the 
Continent,  we  are  unable  to  make  further  reference  to  her  at  this  time^  muflh 
re^rettinff  that  there  should  be  any  misunderstanding.^ 

That  tne  plaintiff  wrote  another  letter,  dated  the  SOth  of  August,  1845,  lo 
the  defendant,  C.  Stephens,  which  was  to  the  purport  following : — 

"  Dear  Sir,— I  feel  obliged  by  your  prompt  and  candid  reply  to  my  letter 
of  the  S6th  instant,  and  although  1  have  neither  time  nor  inclination  to  trouUe 
you  with  epistolary  correspondence,  yet  after  the  doubt  that  has  been  thrown 
upon  the  testator's  intentions  and  assertions,  I  shall  feel  it  to  be  a  duty  I  owe 
to  my  own  character,  as  well  as  to  that  of  Mr.  P.  Goode,  to  substantiate  these 
assertions  by  other  evidence  equally  as  respectable  as  Mr.  Goode.  One  reason 
assigned  by  Mr.  Bushneil  for  not  appointing  me  an  executor  was,  that  he 
widied  me  to  be  paid  for  all  I  did,  ana  therefore  did  not  feel  it  r%ht  to  oocqiy 
my  time  without  it;  and  with  a  view  to  save  you  and  your  co-executm  a 
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aiich  tinse  and  trouble  as  poBsible,  he  expressed  his  wish  and  desire  that  i 
hould  be  appointed,  adding,  as  there  would  be  a  tolerable  good  account  at 
<iur  house,  it  would,  he  lK)ped,  compensate  for  the  extra  trouble  the  trust 
sight  occasion  you.  Miss  Q^^lch  must  well  remember  one  of  the  last  obserya- 
ions  made  by  Mr.  B.  to  herself,  was  reminding  her  how  much  she  was  indebted 
i»  me,  and  charging  har  never  to  lose  sight  of  me  as  her  friend  and  adviser, 
nd  this  was  repeated  by  her  to  Mr.  Gorae.  And  I  cannot  but  persuade  myself 
hat  on  the  first  reading  of  the  will,  both  yourself  and  colleague  felt  that  you 
vere  acting  in  accordance  with  the  will,  by  promptly  requesting  me  to  look  over 
Jm  property  and  make  the  valuation  I  did ;  at  the  same  time  1  took  the  oppor* 
iiimty  afforded  by  prenaring  myself  to  advise  what  I  thought  necessary  to  be 
kme  for  the  benent  of  the  estate— reletting,  with  yourself,  that  any  thing  should 
lave  arisen  to  cause  any  misunderstanding.** 

That  the  plaintiff  wrote  another  letter,  dated  the  14th  day  of  January,  1846» 
A  the  defenaant  Charles  Stephens,  which  was  to  the  purport  following :— > 

**  Dear  Sir,— The  enclosed  balance-sheet  was  drawn  out  last  evening,  for  the 
jxpresa  purpose  of  being  forwarded  to  you  to-day ;  and  if  you  find  it  correct, 
[  will,  upon  receiving  a  few  lines  to  this  efiect,  pay  the  amount  into  Messrs. 
Vmiis  &  Co.  to  the  account  of  the  executors  of  the  late  Mr.  Bushnell»  or 
3&erwise  as  you  may  direct.  In  your  letter  dated  the  18th  of  August  last^ 
foa  had  that  morning  received  counsel's  opinion  to  the  effect  that  the  executors 
mete  not  bound  to  appoint  me  as  receiver  and  manager  of  the  estate,  and  in  a 
mbse^uent  one  of  the  28th  of  August,  you  observe,  in  reply  to  Mr.  Goode's 
issertions,  that  they  are  completely  at  variance  to  the  statement  made  to  you  by 
Miss  Quelch«  but,  owing  to  her  absence  on  the  Continent,  you  were  unable  to 
QolLe  further  reference  to  her.  Now  I  hope  you  will  not  think  I  am  asking 
fc60  much  in  requesting  you  to  favour  me  with  a  copy  of  the  case  submitted  to 
counsel,  with  the  opinion  thereon,  as  my  own  opinion  and  that  of  Messrs. 
Goode  have  always  been  in  agreement  on  the  point,  namely,  the  appointment 
of  any  other  person  is  a  departure  from  the  testator^s  will.^ 

And  the  bul  further  charged  that  the  defendants  threatened  to  appoint  or 
employ  some  other  person  to  be  agent,  receiver,  or  manager  of  said  testator's 
estate  and  property,  or  some  part  or  parts  thereof,  in  the  place  or  stead  of  plain- 
tiff, and  insistal  that  he  was,  according  to  the  true  construction  of  the  will  of  said 
testator  (James  Bushnell),  entitled  to  be  appointed  the  agent,  receiver,  and  ma- 
nager of  all  the  freehold,  copyhold,  lifehold,  and  leasehola  estates  and  property 
dt  said  testator,  of  or  in  respect  of  which  the  trustees  or  trustee  of  said  testator  s 
iriU  may  have  occasion  for  an  agent,  receiver,  and  manager,  and  that  plaintiff 
3iaght  to  be  permitted  to  act  as  such  receiver  and  manager,  and  to  receive  the 
usual  fees  payable  to  receivers.  And  the  bill  charged  that  he  has  ever  since 
said  testator's  decease  been  ready  and  willing,  and  still  is  ready  and  willing,  to 
act  as  the  agent,  receiver,  ana  manager  of  said  estates  and  property,  or  such 
part  or  parts  thereof  respectively  of  or  to  which  it  may  be  necessary  or  expe- 
oient  that  an  agent,  receiver,  or  manager  should  be  appointed,  in  pursuance 
of  the  provisions  for  that  purpose  contained  in  the  said  testator's  will. 

The  defendants  demurred  to  the  bill  for  want  of  equity,  and  the  Vice- 
chancellor  of  England  overruled  the  demurrer,  and  expressed  an  opinion  that 
Skaw  V.  Lawless  (5  Clark  &  Finnelly^s  Rep.  129)  (a)  did  not  govern  this 

{m)8hmoY.La»Uu{5C\Mxk8tVUataif,l^).70Qk  ettate  to  be  invnted  in  the  pnrdiaM  of  other  imI 

aiASIft  Btaich,  1837,  15th  Aogntt,  1688.    Hoiue  eitatef.    He  gere  a  legacy  of  1002.  to  B.  B.  L.  ■■ 

of  Larda.    Appeal  from  the  Conit  of  Chanoiry  in  a  tokan  of  eateem.    The  wiU  theo  ooataiiied  this 

TwlMiil      i  tntntnr  deviled  certain  real  eatatea  to  daaee:  <*  And  it  ia  also  mj  partieular  deairatlMfc 

fbr  the  nee  of  W.  S.  for  Bfe,  with  icnain-  air  said  eaaevtori,  whilst  acting  in  the 


a»««OTiMBdhadinefes4ttaiasidMaf  hlafeBBOBal     of  ■aornyofmyaMrtaaderthlsaf  iriU,Mal« 
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case ;  that  the  trustees  bad  by  their  acts  given  to  the  plaintiiF  a  right  to  be 
appointed  agent  and  receiver,  and  that,  consistently  with  Shaw  v.  Lawlm^ 
the  plaintiff  could  sustain  his  bill.  From  the  order  overruling  the  demurrer, 
the  defendants  appealed. 

Sttiart  and  Bazalyette^  for  the  appeal,  contended  that  no  imperative  diW 
tion  was  given  by  the  words  of  the  will  to  the  trustees  to  appoint  the  plainttf 
manager  and  receiver  of  the  testator's  estate.  They  relied  on  Shaw  v.  LawhUj 
supra. 

Bethell  and  Moxon^  in  support  of  the  bill. — They  cited  and  refuted  to 
TVbbittB  v.  Tibhitta  (19  Ves.  656) ;  (a)  Hikbert  v.  HiJtib^i  (8  Mer.  681) ;  (J) 
Friswell  v.  Moore  (1819,  cited  in  6  Clark  &  Finnelly,  142)  ;  (c)  mUiamtr. 
Corbet  (8  Sim.  349) ;  (rf)  Foley  v.  Parry  (2  Myl.  &  K.  138),  (c)   and  con- 


my  friend  W.  S.,  vben  he  shall  enter  into  tiie  receipt 
■ml  perception  of  my  said  K.  Y.  and  K.,  shall  con- 
tinae  the  said  B.  E.  L.  in  the  receipt  and  manage- 
ment thereof,  and  likewise  shall  employ  and  retain 
him  in  the  receipt,  agency,  and  management  of  the 
rents  and  issues  or  such  other  lands  and  premises  as 
shall  and  may  be  purchased  and  settled,  in  pursuance 
of  the  directions  hereinbefore  contained,  at  the  usual 
fees  alloTved  to  agents,  he  having  acted  for  me  since 
I  became  possessed  of  the  said  estates,  fully  to  my 
satisfaction.*'  The  House  of  Lords  held,  reversing 
the  judgment  of  Sir  E.  Sugden,  that  these  words  did 

Aflt  create  a  .trust  in  favour  of  B.  £.  L. 

(a)  Tibbiiii  Y.  Tibbitti  {19  Vts.  656).  Uth,  15th, 
ana  I7th  November,  1816.  Lord  Eldon,  C.— This 
was  a  devise  to  a  son,  recommending  him  to  continue 
bis  cousins  A.  and  B.  in  the  occupation  of  their 
respective  fkrms,  in  the  county  of  W.  as  heretofore, 
and  so  long  as  they  continue  to  manace  the  same 
in  a  good  and  husbandlike  manner  and  to  duly  pay 
their  rents. 

Lord  EMon  decided  that  this  was  a  trust  for  the 
ODuaini,  who  bad  been  tenants  at  will,  and  the  son 
being  the  heir,  was  put  to  his  election.  His  Lord- 
ship thus  expressed  his  opinlota : — <*  It  is  clear  that 
recommendation  in  a  will,  where  the  object  and  the 
subject  are  certain,  amounts  to  trust.  Both  the 
object  and  the  subject  must  be  certain ;  and  the 
vrill  must  be  construed  with  reference  to  a  principle, 
requiring  the  Court  to  give  effect  to  it,  if  a  meaning 
«8n  be  found.  Different  judges  may  put  different 
constructions  upon  words  ;  but  it  is  difficult  for  any 

.  judge  to  say  that  there  is,  in  the  import  of  this 
clause,  that  uncertainty  that  entitles  him  to  say 

.^judicially  that  it  has  no  effect.  This  is  not  like  the 
plain  uncertainty  that  occurs  in  the  case  of  words 
of  recommendation  or  confidence,  applied  to 
'  what  shall  be  left'  at  the  death  of  the  testator's 
wife,  to  whom  the  property  is  given  in  the  first 
instance.  There  is  clear  uncertainty  of  the  subject, 
as,  whether  any  thing  which  shall  be  left  at  the 
wife's  death  is  left  to  her  discretion ;  but  it  is  ez- 
tremelydifficult  to  apply  that  principle  to  this  case." 
(6)  Hibbert  v.  Hibbfri  (3  Mer.  681) .  6th  August, 
1808.  Sir  Wm.  Grant,  M.  R.— TesUtor  directed 
"  that  A.  be  appointed  receiver  of  his  real  and  per- 
sonal estate,"  and  died  seised  of  no  real  estate,  ex- 
cept an  estate  in  the  West  Indies,  having  by  his  will 
directed  a  sum  of  money  to  be  invested  in  the  pur- 
chase of  lands  in  England. 

His  Honour  decreed  that  A.  should  be  appointed 
manager  of  the  West  India  estate,  upon  entering 
into  a  personal  recognisance  to  account  for  the 
produce. 

(e)  FritweU  ▼.  Moore  (dted  5  Clark  &  Finnelly, 
142).  Reg.  Lib.  1819,  fol.  148.— The  bill  stated 
tywHl  of  Thomas  Matthew  Field  as  foUows :— '<  I 
ba?e  ^'Pf4nted  Mrs.  Mary  Moor0  aad  Mrs.  Dod- 


well,  now  living  at  40,  Doughty-street,  to  be  my 
executors,  to  receive  and  dispose  of,  in  manner 
therein  mentioned,  all  such  rents  and  moneys  assMy 
now  be  due,  or  as  may  hereafter  become  due  to  bm; 
and  to  give  them  as  little  trouble  as  possible  in  per- 
formance of  this  friendly  office,  I  have  instmielid 
Mrs.  Friswell,  who  is  fully  acquainted  with  tke 
subject,  to  collect  all  such  interest,  and  to  pay  all 
sudi  demands  thereon  as  may  become  due,  rendnit 
a  true  account  thereof  to  my  execatort,  and  payiag 
them  the  net  produce,  to  be  by  them  plaoed  ia  fkt 
public  funds  in  the  Old  Navv  Five  per  Cent,  stack, 
with  the  stock  already  standing  there  in  my  nans. 
The  interest  of  this  increasing  stock  Mrs.  Ftiswell 
may  be  enabled  to  recdve,  by  my  exeeaton  graatlag 
her  a  power  of  attorney  so  to  do,  and  aUosriag  her 
2d.  in  the  pound  for  her  trouble  in  so  doing.  TUs 
process  I  desire  may  be  continued  for  sevea  yon 
alter  my  death,  or  so  long  as  Mrs.  FrisweQ  sksH 
continue  to  discharge  the  same  to  the  satisfytfna 
of  my  executors."  And  the  said  testator  direeled 
that  all  the  residue  of  the  estate  should  be  dMM 
between  his  two  nephews  and  nieces  therein  msi* 
tioned.  The  executrixes  refhsed  to  prove  the  wUL 
Administration  with  the  will  annexed  waa  gnaM 
to  Thomas  Matthews  Moore,  one  of  the  nephem. 
He  sold  out,  and  misapplied  the  testator's  stock  b 
the  public  ftmds  under  agi^ravated  drcnmstaasw. 
Lord  Eldon  ordered  the  defendant  to  pay,  withia  a 
month,  the  produce  of  the  stock  sold  into  court, the 
amoant  to  be  verified  by  affidavits,  with  an  bjuse- 
tion  to  restrain  him  from  receiving  any  part  of  the 
personal  estate. 

(d)  WiViami  v.  Corbet  (8  Simons,  349).  SirL 
ShadweU,  V.  C.  February,  1837.— The  testotoris 
this  cause  having. made  provision  for  payment  of 
debts  and  legacies  out  of  the  rents  of  his  real  ei- 
tates,  devised  thcf  same  to  his  son  in  strict  set&- 
ment.  By  a  codidi,  the  testator  appointed  tk 
plaintiff,  a  barrister,  to  be  auditor  of  the  aeooanti 
of  his  estates  during  the  exrcation  of  the  trmts  of 
the  will,  and  he  directed  his  trustees  to  pay  to  ^ 

J»laintiff  such  annual  remuneration  as  it  tvas  assal 
or  an  auditor  to  receive ;  and  in  case  of  the  pisb- 
tiff's  refusal  or  inability  to  act  as  such  aiuKtor, 
some  other  barrister  was  to  be  appointed  h^  tke 
trustees,  and  the  trustees  were  to  submit  tbettss- 
connts  yearly  to  the  auditor  for  the  time  beiag. 
After  the  plaintiff  had  audited  the  aocounts  lor  asie- 
ral  years,  the  trustees  (some  differences  hating 
arisen)  proposed  to  appoint  some  other  person  aadl- 
tor  in  the  plaintiff's  place.  He  thereupon  filed s 
bill  to  restrain  them  from  ao  doing.  The  Vise- 
Chancellor  said— *«  Under  this  codidi,  Bfr.  WiUiBiif 
has  as  much  right  to  be  auditor  as  any  one  of  ths 
devisees  has  to  the  real  estates.  The  testator, 
when  he  directed  that  Mr.  WilUama  ahoald  bs  sn- 
ployed  to  aadit  the  aeeoaata  of  hla  cstatai,  fad  to 
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hat  the  proviso  in  the  bill  gave  the  plaintiff  a  fidudarj  character  with 
o  the  trustees  of  the  will,  and  that  it  would  be  a  breach  of  trust  by 
tor's  trustees  and  executors  to  remove  him  from  the  office  of  receiver, 
fendants"  letters,  in  which  they  had  expressed  an  intention  to  appoint 
her  person  than  the  plaintiff  to  be  receiver  of  the  testator's  estates, 
a  sufficient  justification  for  instituting  the  suit,  and  would  induce  the 
0  grant  an  injunction  that  the  plaintiff  had  a  right  to  be  appointed 
id  receiver,  and  that  the  principle  of  the  case  of  Shaw  v.  LawleM  was 
>sed  to  that  right 

^tf  in  reply*  referred  to  1  Jarman  on  Wills,  884,  as  to  the  general 
on  the  efl^t  of  the  recommendatory  words. 

Judgment. — December  11,  1846. 

LORD  CHANCELLOR.— I  think  it  necessary  to  exercise  great 
when  I  differ  from  a  very  experienced  judge  of  tins  court,  and  this 
ance  induces  me  to  consider  the  case  raised  by  this  bill,  though  upon 
ment  I  felt  the  question  was  free  from  doubt.  I  have  examined  the 
Ihaw  V.  Lawless^  as  decided  in  the  House  of  Lords.  The  effect  of 
mination  has  been  to  confirm  me  in  the  impression  I  entertained  at  the 
of  the  appeal,  that  the  case  of  Shaw  v.  Lawless  really  decides  this 
f  uch  argument  was  urged  by  the  plaintiff **&  counsel  to  shew  that  this 
ust  which  the  testator^s  executors  were  bound  to  execute  by  appointing 
niff  receiver ;  and  the  question  is,  whether  the  proviso  m  the  will  is 
?ssion  of  an  opinion  in  the  plaintiff^s  favour  by  the  testator,  or  an 
ve  trust.  Which  of  these  was  the  testator's  intention  ?  That  must  be 
led  by  the  construction  of  the  will.  Now  I  consider,  on  the  construc- 
at  this  case  falls  entirely  within  the  principle  of  Shaw  v.  Lawless. 
ill  the  observations  made  in  that  case  are  applicable  to  the  present  case. 
ressary  to  have  regard  to  the  testator's  intention,  as  expressed  by  him  in 
.  (His  Lordship  read  the  passages  in  the  will  before  set  forth.)  The 
in  both  cases  are  similar.     The  testator  in  this  cause  has  devised  his 

0  trustees,  and  has  given  them  power  to  sell,  and,  with  the  consent  of  the 
jtie  trusty  they  may  sell  the  property.  It  was  plainly  inconsistent  with 
3tion,  as  expressed  by  such  trusts,  to  fasten  the  plaintiff  as  an  agent 
e  estate.  It  was  asked  in  Shaw  v.  Lawless  whether  the  party  seeking 
lish  a  similar  trust  was  to  have  the  right  to  interfere  with  the  property, 
ne  question  may  be  asked  here.  There  is  scarcely  any  observation  made 
udgment  of  Shaw  v.  Lawless  which  does  not  apply  to  this  case.     But 

1  a  proper  remuneration  for  bis  tronUe,  The  Lord  Chancellor  said—*'  The  plaintiff's 
mded  to  confer  a  benefit  upon  him.  The  grandfather,  who  talces  nothing  under  the  will,  Is 
herefore,  were  not  justified  in  attempting  joined  with  the  wife,  and  the  words  of  *  wish  and 
him ;  bnt  he  is  entitled  to  be  continned  request*  are  addressed  to  both  equally.  Tbe  wordsy 
,  and  to  be  allowed  a  proper  remunera-  too,  though  abundanUy  strong  as  regards  the  requi- 
sition, are  feeble  as  regards  maintenance.   *    *    * 

9  T.  Parry  (2  Mylne  &  Keen,  138).   No-  Bnt  the  Court  is  not  confined  to  the  particniar 

833.    Lord  Brouffham,  C— The  testa-  clause;  it  is  entiUed  to  look  through  the  whole 

m  Parry,    devised  real  estates  to  trus-  instrument.    *    *    *    It  is  impossible  to  read  this 

trust,  for  his  wtfe  for  life,  with  the  re-  will  and  weigh  the  whole  of  its  contents,  without 

» his  great  nephew,  William  Walter  Foley,  coming  to  the  conclusion  that  the  testator  wished, 

towards  contaiDed  the  following  clause :  that  is,  directed,  his  nephew  to  be  maintained  and 

ny  particular  wish  and  request,  that  my  educated  by  his  wife ;  and  I  think  he  only  compre- 

and  Walter  Williams,  Esq.,  the  grand-  bended   the  grandfather  in  the  recommendatton, 

be  said  William  Walter  Foley,  will  super,  with  a  view  to  obtaining  for  his  widow  the  assistaace 

1  take  care  of  his  education,  so  as  to  fit  of  that  male  relative  of  the  infsnt  in  nerfbming 

y  respectable  profession  or  employment.*'  those  ofllcet,  the  expense  of  which  thb  widow  was  to 

se,  Mr.  W.  Foley,  then  an  infant,  filed  a  pay  out  of  her  legacr."    His  Lordship  held  that  tha 

intenance  and  education  out  of  the  tes-  infant  was  to  be  maintained  and  edncmted  out  of  tht 

ate  during  the  widow's  Ufetime.  life-liicoiBe  givoi  to  the  widow. 
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in  this  ease  another  observation  arises ;  the  object  of  the  testator ' 
much  to  benefit  the  plaintiff  as  to  provide  for  the  proper  management  of  Ui 
property.  The  plaintiff  is  recommended  to  be  employed  as  i^nt  when  the 
trustees  have  occasion  for  an  agent  to  manage  the  estate ;  but  that  ffft%  Ae 
plaintiff  no  right  to  be  appointed  receiver  and  manager.  The  bill,  macftw, 
cannot  be  sustained  on  that  ground.  Neither  can  it  bie  sustained  as  a  bill  qtmi 
timet.  Bills  quia  timet  are  only  to  restrain  from  acts  ii^urious  to  tbe  pUw 
tiff's  interest ;  but  here  the  plaintiff  has  no  interest,  and  therefore  na  r^^  to 
restrain  the  defendants  from  the  acts  complained  of.  The  demurrer,  tbeiouic, 
ought  to  have  been  allowed. 


ROLLS  COURT. 

Tuesday  and  Wednesday ,  April  28  and  29  ;  Friday,  May  1,  and  Saimdo), 

November  7,  1846. 

Lancaster  «.  Etobs.  (a) 

PHnciiMi/  m^  mrety^Dibior  and  ertdiior^MnmMraiiom^MaiaiUUif-'-Be^^ 

LimitaiUmi—Lapte  qf  tim€ — Notice — Purehate  qf  debts  at  low  price  by  heirM4am. 

Certain  atata  belonging  to  Sir  J,  P.  P.  and  Lady  P.,  hi*  wife,  retpeetivelg,  were  eomoeytdim  VXfl 
to  J,  and  H,,  in  truet,  to  eellandpay  off  certain  inewnbranca  thereon,  and,  among  oikero,  e  dHH 
1oJ,and  H,  In  1774,  by  a  decree  in  a  suit  by  an  ineumbraneer,  part  t^  the  uiaim  qf  Sir  I»  W^h 
wars  ordered  to  bs  sold,  and  the  incumbrance  bsimg  paid  ^ff^  the  surplus  money  was  paid  kUo  amii, 
and  now  amounts  to  more  than  20,000/.  In  1785  an  inquiry  was  directed  m  tha  same  em 
the  petition  qf  J.  and  H.,  but  the  order  was  not  prosecuted.  Sir  J.  P.  P.  died  in  1796,  i 
B,  his  heiT'Ot'law,  who  entered  into  possession  ^  his  estates,  and  bought  up  the  isutaui 
thereon,  being  debts  qf  S^r  J,  P,  P^ata  very  low  priee.  Lady  P.  died  m  180&,  smd  n  sM  em 
instituted /or  the  admimstraOon  qf  her  estate.  The  debt  qf  J.  emd  H,  woe  paid  out  qf  tkspsO' 
eeeds  qfher  estate  in  that  suit,  and  other  debts,  prior  to  the  debt  to  the  plaintiff  ^  l^  mfwiiii 
tration  suit,  completely  exhausted  her  estate.  The  decree  in  that  suit  was  made  so  long  ago  m 
1814  :— 

Held,  that  Lady  P.  P.  was  a  surety  only  for  Sir  /.  P.  P.,  under  the  deed  qf  1772,  and  thsit^  M^ 
withstanding  the  lapse  of  time,  the  executor  qf  the  plaintiff  in  the  administration  suit  urns  entUki 
to  be  paid  his  debt  out  qf  the  fund  in  court  arising  from  the  sale  of  Sir  J,  P.  P/s  estates,  mi 
that  the  personal  representatiee  of  B.  (who  died  in  1844)  was  only  entitled  to  nam  aehudiy  pad 
in  discharge  qf  incumbranees. 

Held,  also,  that  the  surplus  fund  having  remained  in  court  all  the  time,  andE,  having,  in  1849v  ^ 
tained  an  order  for  an  inquiry  as  to  the  incumbrances,  the  claim  of  the  plaint^,  m  the  adsrisH 
tration  suit,  was  not  barred  by  the  Statute  of  Limitations, 

THE  facts  and  arguments  in  this  case  are  suffrciently  stated  in  the  judg" 
ment. 

Purvis  and  Malins^  for  the  plaintiiF  Lancaster,  who  was  the  legal  pcnoBsl 
representative  of  John  Bumey,  the  plaintiff  in  the  administration  suit  of  Bwfrm9§ 
v.  Scotfi  instituted  to  administer  Lady  Pryce's  estate.— They  cited  Eairl  ef 
Kinmml  v.  Moriey  (8  Swanst.  20S),  as  to  Sir  John  Pryce^s  liability  for  the 
moneys  advanced  to  him  on  the  security  of  his  wife^s  estates. 

Turner  and  J.  H.  Smith,  for  Briscoe,  one  of  the  devisees  of  E.  Evors,  eked 
Bates  V.  Dandy  (2  Atk.  207) ;  Strackan  v.  Brander  (1  Eden,  SOS,  907); 
Honnerr.  Morion  {SRuss.  65);  Copis  y.  MiddleUm  (I  T.  bR.SAi);lJetb 
Hop.  H.  &  W.  226. 

jBagshawe,  for  Francis  Morgan,  legal  personal  representative  of  J<^  Mof* 
gan,  an  incumbrancer  on  Lady  Pryce's  estates. 

(a)  ReportBdby  J.  Macavlat,  Esq.,  BanMerat>ltw. 


KmdnTiky  and  Lmatt^  for  Morley»  the  executor  and  one  of  the  devisees  of 
Bvors. 
Rofchj  for  the  representatiyes  of  Lady  Fryce. 
AnUeyy  for  the  heir-at-law  of  Evors. 
PwnAi^  in  reply« 

Judgment — Saturday^  Niwember  7. 

The  ^aintiff  in  this  cause  is  the  legal  personal  representative  of  John  Bum^, 
deceased,  v^ho  v^as  a  judgment  creditcnr  of  Elizabetn  Lady  Pryce,  deceased,  aj 
his  bill  be  claims  to  be  paid  the  debt  due  to  him  out  of  the  estate  of  George 
Arthur  Etots,  deceaseo,  who  was  the  eldest  surviving  son  of  Diana  Evors,  and 
heir-at-law  of  Sir  Edward  Manley  Fryce,  and  of  Sir  John  Powell  Fryce,  who 
iras  the  husband  of  Lady  Fryce,  and  who  died  in  her  lifetime.  The  estates  to 
rhich  the  transaction  stated  m  the  pleadings  of  this  cause  relate,  consisted  of 
three  classes :  estates  in  Berkshire^  which  were  vested  in  Lady  Fryce  in  fee- 
dmple ;  estates  in  Mimtgomeryshire,  which  were  Tested  in  Sir  J .  P.  Fnrce  and 
EUizabeth  his  wife,  for  their  joint  lives  and  the  life  of  the  survivor  of  them ; 
md  estates  in  McMitgomeryshire,  which  were  vested  in  Sir  J.  P.  Fryce  in  fee. 
[n  June,  1765,  the  estates  of  Lady  Fryce  were  conyeyed  to  Francis  Skryme  in 
trust  to  sell;  in  a  few  days  afterwards  they  were  conyeyed,  by  way  of  mortgage, 
to  one  Bamardiston,  to  secure  to  him  the  payment  of  5,500/.  and  interest.  In 
the  following  month  of  January,  1766,  Skryme,  the  trustee  for  sale,  contracted 
to  sell  the  same  estates  to  Bagnall  for  the  sum  of  9,S5021  Sir  John  and  Lady 
Pryce  disputed  the  validity  of  this  contract,  and  a  bill  was  filed  for  a  specific 
penormance  of  it  by  Bagnall,  to  obtain  the  transfer  of  Bamardiston^s  mort- 
gage, and  to  enter  into  possession  of  the  estate  as  mortgagee.  Some  time 
afterwards— -the  particular  time  is  not  stated — Sir  John  and  Lady  Pryce 
conyeyed  the  estate  which  was  vested  in  them  for  their  lives,  as  a  security  for 
the  payment  of  ],8O0A,  or  an  annuity  of  900Lj  the  title  to  which  became  vested 
in  one  Humj^rey  Humphreys ;  and  in  Auffust,  1771,  Sir  J.  P.  Fiyce*8  fee- 
simple  estates  were  conveyed  to  Earl  Tempk  by  way  of  mortgage,  to  secure 
to  him  the  payment  of  S4,000/.  and  interest.  Tinere  being  a  suit  to  determine 
the  question  as  to  Baffoall^s  purchase,  it  was  doubtful  whether  Sir  John  and 
Lady  Fryce  were  entitled  to  the  equity  of  redemption  of  Lady  Pryce's  Berk- 
flbire  estates,  or  to  the  surplus  of  the  purdiase-money  which  Bagnall  had  agreed 
Co  pay  for  the  estate,  after  satisfying  the  mortgage  which  had  Men  paid  by  him 
to  Bamardiston.  Sir  J.  P.  Pryce  owed  9BM.  to  T.  Jaques,  and  240Z.  to 
J.  Hughes,  and  he  is  said  to  have  borrowed  from  Jaques  and  Hughes  the  sum 
of  8,000^,  and  it  was  in  this  state  of  things  that  certain  indentures,  dated  the 
lat  and  2nd  days  of  January,  1772,  were  executed  by  Sir  J.  P.  Pryce  of  the 
first  part ;  Sir  J.  P.  Fryce  and  Dame  Elizabeth,  his  wife,  of  the  seoond  part ; 
and  J aoues  and  Hughes  of  the  third  part;  and  thereby,  after  reciting  to  the 
effect  I  nave  stated,  it  was  witnessed  that  Sir  J.  P.  Pryce  and  Lady  Pryce,  in  • 
ooDsideration  of  the  premises,  and  of  the  further  sum  of  8,000/.  to  them  paid 
by  Jaques  and  Hughes,  and  abo  the  sums  of  260/.  and  240/.,  producing  in  the 
Whole  8,500/.  (the  receipt  of  which  was  acknowledged),  conveyed  the  estates  to 
Jaques  and  Hughes  upon  trust  that  they,  between  that  time  and  the  29th  of 
September,  1775,  should,  out  <^  the  rents  to  be  received,  improve  the  estates 
fiir  the  benefit  of  Sir  John  and  Lady  Fryce,  pay  the  interest  to  the  incum- 
bamoers,  and  pay  the  residue  <^  such  rents  to  Sir  J.  P.  Pryce ;  and  on  the 
9pth  of  SqpCembar»  1775,  that  they  should  sell  the  estates,  and  out  <^  the 
mtmey  to  arise  by  the  sale  pay  and  satisfy  the  diarge — viz.  24,000/.  and 
imimutf  due  to  Eail  Temple;  iSfiOOL  and  inteiesti,  or  the  annuity  of  900/., 
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ptyable  to  H.  Humphreys ;  the  mortgage  of  5,5001.  before  due  to  Banuod- 
iston  ;  the  principal  money  and  interest  which  would  then  remain  due  to  Jaqun 
and  Hughes ;  and  such  other  sums  of  money  as  before  the  sale  Jaauet  and 
Hughes  might,  at  the  request  of  Sir  J.  P.  Fryoe,  lend  to  him,  or  m^ifat,  faf 
his  order  or  direction  in  writing,  advance  to  any  other  person,  toeetber  wim 
such  expenses  and  such  stipend  as  therein  mentioned ; .  and  after  su<£  payment, 
upon  trust  that  Jaques  and  Hughes  should,  out  of  the  residue  of  the  money, 
dischar^  the  debts  of  Sir  J.  F.  Fryce  to  such  of  his  creditors  as  should,  befine 
the  29th  of  September,  1775,  agree  to  accept  the  same  after  payment  of  the 
incumbrances  thereon,  and  agree  to  stay  proceedings  for  the  reooTery  of  their 
respective  debts ;  and  after  payment  thereof,  then  in  trust,  out  of  the  rendne 
of  the  money,  to  pay  Lady  Fryce,  for  her  separate  use,  the  sum  of  5,000il,  fob- 
ject  to  her  own  disposition  and  appointment,  and  independently  of  her  husbadd  i 
and  it  was  declarcKl  and  agreed  that  the  sum  of  5,000/.  was  so  secured  in  Hen 
or  in  satisfaction  of  the  estate  and  interest  of  Lady  Fryce  in  that  part  of  the 
estate  thereby  realized,  and  she  thereby  agreed  to  accept  the  same  accordingly. 
In  Trinity  Term  in  the  same  year,  I^rl  Temple  filed  a  bill  in  this  oouit 
against  Sir  J.  F.  Fryce  and  Lady  Fryce,  Jaques  and  Hughes,  and  cUka 
persons,  praying  payment  of  his  mortgage-debt  of  S4,000/.  with  interest,  or  a 
sale  of  the  estate ;  and  by  a  decree  made  on  the  17th  of  February,  1774,  it  w» 
ordered  that  the  estate,  or  so  much  of  it  as  should  be  required  for  payment  rf 
the  mortgage,  should  be  sold,  and  if  more  than  sufficient  for  that  purpose  dioidd 
be  raised,  the  surplus  was  to  be  paid  into  court,  with  liberty  for  any  paztiei 
interested  to  apply.    The  estates,  or  some  of  them,  were  sold  under  the  oeere^ 
and  an  account  appears  to  have  been  settled  between  Sir  J.  F.  Fryce  and  Lady 
Fryce  and  Jaques ;  but  before  any  report  was  made,  the  suit  abated  hy  di 
deaths  of  Sir  J.  P.  Fryce  and  Earl  Temple.    Sir  John  died  in  July,  1776, 
having  made  a  will,  by  which  he  appointed  his  sist^,  Mary  Fryce,  ms  execu- 
trix, and  leaving  his  son.  Sir  £.  M.  Fryce,  his  heir-at-law ;  andf  Earl  Tempk 
died  in  1779,  having  made  a  will,  by  which  he  appointed  the  Marqub  of 
Buckingham  his  executor :  and  the  suit  having  been  revived,  the  Master  made 
his  report  on  the  27th  of  July,  1782,  and  it  thereby  appeared  that,  after  psy- 
ment  of  the  mortgage  of  Earl  Temple,  there  was  a  surplus  of  the  purchase- 
money  of  the  mortgaged  estate,  which  had  been  sold,  to  the  amount  of 
^,821/.  lis.  Id.     Pursuant  to  an  order  dated  the  28th  of  November,  1788, 
that  sum  was  brought  into  court,  and  under  the  decree  any  person  interested 
therein  was  to  be  at  liberty  to  apply  to  the  Court.* 

In  January,  1785,  Jaques  alleged  that  he  was  entitled  to  be  paid  1,5002.  and 
interest  out  of  the  money;  and  two  other  persons,  namely,  Deffel  and  Bromptop, 
alleged  that  they  were  entitled  to  be  paid  certain  other  sums.  Fetitions  in 
support  of  these  claims  were  heard  on  the  21st  of  January,  1785,  and  an  order 
was  made  referring  it  to  the  Master  to  inquire  and  state  what  incumbrances 
^  there  were  on  the  fund,  and  directing,  in  the  meantime,  that  the  funds  should 
be  invested  and  accumulated.  The  inquiry  directed  by  the  order  has  never 
been  prosecuted,  but  the  fund  was  invested,  and  has  been  accumulating, 
and  it  has  increased  to  the  amount  of  more  than  20,000/.  Three  per  Cent 
Consolidated  Bank  Annuities,  and  was  part  of  the  estate  of  Sir  J.  F.  Fryce. 
Sir  E.  M.  Fryce,  the  heir-at-law  of  Sir  John,  devised  his  real  estate  to 
Jiis  right  heir,  who  was  Diana  Evors.  She  died  in  June,  1806,  leaving 
G.  A.  Evors,  a  defendant  in  this  cause^  her  heir.  There  was  for  some  time  a 
doubt  whether  G.  A.  Evors  had  not  an  elder  brother,  who  might  have  been  tiie 
heir ;  but  Mr.  Evors  being  in  possesidon  of  the  estates  with  that  doubt  respeot^ 
ing  the  estate  of  his  family,  bought  up  the  several  incumbrances  thereon^  iniA 
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bad  been  the  debts  of  Sir  J.  P.  PfTce,  at  a  low  price.  In  the  meantime,  the 
bill  filed  by  Bagnall  for  the  specific  performance  of  the  agreement  he  had 
entered  into  with  Skryme  for  the  purchase  of  Lady  Pryce's  estates  in  Berkshire^ 
was  dismissed  for  want  of  prosecution.  Bagnall  died  in  1804,  leaving  Lady 
Soott  and  Mrs.  Windsor  his  co-heirs,  and  Sir  W.  Scott  and  Mr.  Windsor  his 
executors;  and  in  June,  1804,  Bumey  and  Morgan,  who  were  creditors  of 
Lady  Pryce  to  the  amount  of  1,000/.,  together  with  Lady  Pryce,  filed  their 
bill  against  Sir  W.  and  Lady  Scott  and  Mr.  and  Mrs.  Windsor,  praying  that 
tbe  contract  with  Sk^me  might  be  rescinded.  But  Lady  Pryce  died  in  1805, 
and  soon  afterwards  Burney  and  Morgan  filed  their  bill  of  revivor  and  supple- 
ment against  the  defendants  to  the  original  bill  and  Sir  J.  Jackson,  the  devisee 
and  executor  of  Lady  Pryce,  and  thereby  praying  that  all  the  debts  of  Lady 
Pryce  might  be  paid  out  of  Lady  Pryce's  Berkshire  estate,  or  the  purchase- 
money  payable  for  the  same.  By  the  supplemental  cause,  the  object  ol  this  suit 
was  so  far  altered,  that  it  became  a  suit  for  the  administration  of  the  estates  of 
Lady  Pryce.  On  the  17th  of  March,  1814,  a  decree  was  pronounced,  and 
thereby  it  was  decreed  that  the  contract  with  Bagnall  should  be  performed ; 
and  the  Master  was,  amongst  other  things,  to  take  an  account  of  what  was  due 
to  the  plaintiff  Morgan  on  his  securities,  and  also  an  account  of  what  was  due 
to  all  other  the  creditors  of  Lady  Pryce,  and  of  other  incumbrances  on  the 
estate,  and  to  inquire  into  and  state  the  priorities  thereof.  During  the  pro- 
ceedings under  this  decree,  the  plaintiffs,  Bumey  and  Morgan,  and  the 
defendant,  Sir  J.  Jackson,  died ;  but  the  suit  was  revived  after  the  abatement 
80  occasioned,  and  the  proceedings  in  the  Master^s  office  were  continued. 

It  is  now  to  be  stated  that  T.  Jaques,  who  was  a  party  to  the  deed  of  1772, 
and  one  of  the  petitioners  in  the  suit  of  Temple  v.  Pryce^  had,  in  January, 
1805,  claimed  to  he  paid  a  debt  of  1,500/.  and  interest,  out  of  the  estate  of 
Sir  J.  P.  Pryce.  He  was  one  of  the  petitioners  by  whom  the  order  of  the  Slst 
of  January,  1785,  had  been  obtained,  and  who,  under  that  order,  was  entitled 
to  go  in  and  establish  his  claim  against  the  estate  of  Sir  J.  P.  Pryce,  and  in  the 
jrear  1790  he  made  a  will,  which  was  duly  proved  by  J.  Bowman,  one  of  the 
executors.  J.  Bowman  never  prosecuted  the  order  of  January,  1785,  made  in 
the  cause  of  Temple  v.  Pryce^  but,  twenty-five  years  after  the  death  of  his  tesf 
tator,  went  in  under  the  decree  made  in  the  cause  of  Bumey  v.  Scottj  and 
claimed  to  be  entitled  to  payment  of  the  sum  of  1,500/.  out  of  the  estate  of 
Lady  Pryce ;  and  the  Master,  by  his  report  in  that  suit,  dated  the  8th  of  Augu3t, 
18S1,  found  that  there  was  in  court,  in  respect  of  the  purchase-money  of  the 
estates  therein  mentioned,  the  sum  of  5,785/.  17s.  Id.  Bank  Three  per  Cent. 
Annuities;  and  he  found  that  there  were  several  sums  of  money  due  to  several 
persons,  in  the  whole  to  the  amount  of  15,000/.  and  something  more,  as  credi- 
tors of  Lady  Pryce,  for  principal  and  interest,  in  respect  of  their  several  debts, 
besides  the  sum  of  4,727/.  4s.  lOd.  due  to  F.  Morgan,  as  the  legal  personal 
representative  of  J.  Morgan ;  and  (amongst  other  things)  he  found  that  there 
was  due  to  S.  Bumey,  as  the  legal  representative  of  J.  Bumey,  on  a  judgment, 
the  sum  of  1,000/. ;  and,  under  a  bond  dated  the  24th  of  Diecember,  1804,  in 
tbe  penalty  of  6,400/.  for  securing  the  payment  of  2,600/.  and  interest,  includ- 
ing the  1,000/.  due  on  the  judgment ;  ana  he  also  found  that  there  was  due  to 
the  personal  representative  of  Jaques,  under  the  indenture  of  January,  1772, 
tile  principal  sum  of  1,500/.,  and  for  interest  in  respect  thereof  the  sum  of 
S/1B41.  8s.  3d.,  making  in  the  whole  5,254/.  Ss.  8d. ;  and  he  also  found  that  a 
debt  of  240/1  was  due  to  the  personal  renresentative  of  Hughes,  and  that  the 

im  of  4,729/.  Os.  4d.  was  due  to  J.  H.  Deffell,  on  mortgage. 

•By  an  order  made  on  the  4th  of  Deoembo*,  18S1,  it  was  referred  to  the  Ma»> 
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tor  to  ascertain  the  priorities  of  the  charges  on  the  estate  of  Lady  Pnrce ;  and 
the  Master,  by  a  subsequent  repcnrt,  dated  the  7th  of  July,  1882,  certified  tkst 
die  debt  due  to  the  estate  of  Jaques,  and  to  the  personal  representative  sf 
Hughes,  was  the  first  incumbrance  on  the  estate  and  the  produee  thnrrrf 
This  report  was  confirmed  by  an  order  dated  the  Slstof  July,  1889,  by  wUck 
it  was  ordered*  that  out  of  the  10,989f.  17s.  Id.,  die  fund  then  in  oourtt  tkt 
sum  of  B^ISL  Os.  Sd.  and  also  the  sum  of  52. 15s.  6d.,  with  subsequent  intmsl^ 
should  be  paid  to  .T.  Bowman,  the  legal  personal  lepresentatiye  at  T.  Jaqia% 
and  the  sum  of  240/.  diould  be  carried  over  to  the  account  of  the  l^al  pc^ 
scnal  representative  of  Hughes ;  and  under  this  order,  and  out  of  the  nwiep 
standing  to  die  credit  of  the  cause  for  administwing  the  estate  of  Lady  PEyn^ 
the  several  sums  of  5,8182.  Os.  Sd,  BL  ISs.  6d.,  and  2402.  were  paid ;  and  the 
order  providing  for  these  payments,  and  for  payment  of  what  was  due  to  DeflEd, 
directed  that  the  sum  of  5372.  lis.  8d.,  bdng  the  residue  of  the  fund  in  oouit, 
should  be  paidfto  F.  Momm,  towards  payment  of  4,7952. 19s.  lOd.,  the  debt 
found  due  to  his  testator,  J.  Morgan.  In  this  manner  the  whole  c^  the  esCale 
of  Lady  Pryce,  which  was  administered  in  the  suit,  was  applied,  without  aw- 
ing the  whole  of  her  debts,  and  particularly  without  paying  any  part  of  me 
amount  of  what  was  due,  on  the  bond  of  the  24th  of  December,' 1804^  to  the 
estate  of  J.  Bumey  from  the  estate  of  Lady  Pryce. 

The  plaintiff  is  now  the  legal  personal  representative  of  J.  Bumey^  and 
ai^iears  to  be  entitied  to  the  debt  which  remained  due  to  his  estate  from  the 
estate  of  Lady  Pryce,  and  he  claims  to  have  the  amount  paid  out  of  the  funds 
which  were  in  court  to  the  credit  of  the  cause  originally  called  Earl  Temfk 
T.  Pryce.  The  fund  constitutes  part  of  the  estate  of  Sir  J.  P.  Pryce,  and  the 
ribdntiff  says,  that  the  debts  due  to  Jaques  and  Hughes  were  o^ts  of  Sir 
J.  P.  Pryce,  and  ought  to  have  been  paid  out  of  his  estate,  and  would  fane 
been  paid  out  of  his  frmd  in  that  cause,  if  the  orda:  of  January,  1785^  had 
been  auly  prosecuted ;  but  nevertheless.  Lady  Pryce  having  by  the  deed  of 
1772,  and  probably  by  some  subsequent  act,  rendered  h^  estate  liable  to  pqr 
diose  debts,  the  persons  to  vfhom  they  were  due  had  a  right  to  be  paid  outtf 
the  estate ;  but  that  h^  liability,  and  the  liability  of  her  estate,  could  only  be 
considered  as  in  the  nature  of  suretyship ;  and  payment  of  the  debts  beioff 
primarily  due  from  the  estate  of  Sir  J.  P.  Pryce,  the  principal  debtor,  ana 
caving  in  fact  been  paid  out  of  the  estate  of  one  who  was  only  a  surety,  the 
latter  ought  to  be  recouped  and  reimbursed  out  of  the  former,  to  the  extent  to 
which  Lady  Pryce's  estate  was  so  applied,  for  the  purpose  of  payment  to  F. 
Morgan  of  what  remained  due  to  J.  Morgan  on  his  mortgage,  and  not  to  psj 
what  was  due  to  the  plaintiff.  Mr.  Evors,  admitting  in  the  result  that  he  WM 
the  heir-atp-law  of  Sir  J.  P.  Pryce,  and  that  the  sum  of  20,972/.  in  questioa 
was  the  accumulated  sur{dus  of  the  purchase-money  arising  from  a  sale  of  ptft 
of  Sir  J.  P.  Pryce's  real  estate,  after  satisfpi^  the  mortgages  thereon,  and 
claiming  to  be  entitled  to  the  character  of  heir,  if  he  had  no  other  or  better  tide 
(which,  however,  he  claimed  to  have),  insisted  that  Jaques  and  Hughes  woe 
not  creditors  of  Sir  J.  P.  Pryce,  and  that  the  debts  (if  any)  were  the  ddbts  rf 
Lady  Pryce,  who  was  allied  by  him  to  have  been  a  very  extravagant  person, 
having  great  power  and  influence  over  her  husband,  who  was  blind  and  ino^ 
ble  of  acting  for  himself  and  in  great  pecuniaiy  embarrassments,  and  likelr  Id 
be  imposed  upon.  There  is  no  evidence  of  the  supposed  facts  on  which  thoK 
suggestions  are  founded.  It  appears,  I  think,  sumdendy  clear  that  the  ddtfs 
were  secui^  by  the  deed  of  January,  1772,  and  that  the  debts  ought  to  be  coBr 
sidered  as  primary  debts  of  Sir  J.  r.  Pryoe;  and  I  must,  under  the  cJroHSi- 
stances  of  thiscaae,  presume  that  die  deed  of  January,  1772^  was  duly  ftxffcwtrdf 
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and  that  the  memorandam  of  February,  1776^  was  duly  signed  by  Sir  J.  P. 
Tryte ;  and  there  is  no  reason  to  conclude  that  the  debt  was  the  debt  of  Lady 
Piyce,  thou^  she  executed  the  deed,  and  signed  the  memorandum  of  tbe 
aoDOunt,  stating  the  sum  for  which  her  estate  was  intended  to  be  in  part  security. 
Mr.  Eyors  next  denies  that  Bumey  was  a  creditor  of  Lady  Pryce,  and  has  sug* 
gnted  circumstances  (without,  however,  Miy  proof  thereof)  from  which  he 
wfalict  h  to  be  concluded  that  no  consideration  was  ei?en  for  the  bond  whieh 
Bun^  held.  There  being  no  evidence  of  the  truth  of  such  suggestion,  and 
d»  deot  having  been  duly  established  against  the  l^al  personal  representative 
of  Ijady  Pryce,  I  think,  under  the  circumstances,  I  am  bound  to  consider  it,  oa 
tUsoccaaicni,  a  good  debt  Under  these  circumstances,  and  from  the  Master's 
niport,  it  iqjpeared  that,  in  consequence  of  the  payment  of  debts,  whidi  were  to 
oame  out  of  the  estate  of  Lady  Pryce,  the  drats  of  Lady  Pryce,  or  at  least 
tbb  debt  of  Lady  Pryce,  has  not  yet  been  paid. 

Mr.  Evors  then  contends  that  the  plaintiff  came  too  late,  and  his  claim  oueht 
kB  be  barred  by  the  lapse  of  time.  It  is  not  necessary  to  consider  how  wiB 
BBght  have  been  if  there  had  been  no  funds  in  court ;  but  the  surj^us  purchaafr- 
money  of  Sir  J.  P.  Pryce*s  estate,  which  remained  after  satisfying  Earl  Tem|de^a 
■ortgage,  was  paid  into  court  in  the  year  1782.  In  1786  there  was  a  reference 
to  the  Master  to  inquire  what  were  the  incumbrances  therem.  That  order  waa 
aoC  effectually  acted  upon  undl  Mr.  Evors  himsdf  applied  to  have  the  money 
paid  to  him,  as  the  neir-at-law  of  Sir  J.  P.  Pryce;  and  it  was  upon  that 
aecaaion,  and  in  the  year  1840,  that  an  order  was  made  for  an  inquiry  as  to 
■Kambrances.  Under  that  order  the  plaintiff  made  his  claim,  which  was 
ngeeted  by  the  Master,  as  it  is  directly  stated  by  one  of  the  scdicitors  in  the 
cause,  on  the  ground  that  the  claim  was  founded  on  an  equity.  The  plaintiff 
vorjr  soon  afterwards  filed  his  bill  to  establish  his  equity;  and  I  am  of  opinion 
ha  IB  not  precluded  from  relief  by  lapse  of  time. 

Lastly,  Mr.  Evors  alleges  that,  naving  no  notice  of  the  plaintiff^s  daima 
against  the  estate  of  Sir  J.  P.  Pryce,  he  purchased  and  caused  to  be  assigned  ti> 
hnaself  various  judgments  and  incumbrances  upon  the  estate  of  Sir  J.  P.  Pryce, 
t»  an  amount  exceeding  the  amount  of  the  fund  in  court  But  I  conceive  that 
das  is  not  a  case  which  is  affected  by  notice :  if  it  were,  there  seems  to  be 
season  to  think  that  Mr.  Evors  had  notice  of  the  circumstances  under  which  the 
pMntiff^s  claim  arises,  and,  for  further  satisfaction,  I  should  direct  an  inquiry 
on  the  subject ;  but,  independently  of  any  question  of  notice,  it  seems  to  me 
ttat  we  have  to  consider  m  what  character  Mr.  Evors  became  entitled  to  the 
estates ;  and,  if  he  became  entitled  as  heuvat-law,  what  was  the  full  amount  and 
value  of  all  his  estates  which  he  derived  under  the  sfune  title,  and  what  was  the 
amount  of  the  money  which  he  actually  paid  in  satisfaction  of  the  charges  and 
incumbrances  thereon.  For  this  sum  he  would  be  entitled  to  priority  ben>re  the 
plaintiff  upon  all  tlie  estates ;  and  if  the  estates,  exclusive  of  the  particular 
portion  against  which  the  plaintiff^s  claim  is  made,  should  be  insufficient  to 
satisfy  the  money  so  paid,  he  would  be  entitled  to  priority  in  respect  even  of 
this  particular  fund. 

Now  Mr.  Evors  became  entitled  as  heir  of  Diana  Evors,  and  through  her  as 
the  heir  of  Sir  E.  M.  Pryce,  who  was  the  heir,  and  took  subject  to  the  pro- 
visions in  the  will  of  Sir  J.  P.  Pryce,  as  heir-at-law  of  Sir  J.  P.  Pryce;  and  in 
his  answer  in  this  cause,  Mr.  Evors  claims  to  be  entitled  to  the  estate  as  heir  of 
Sir  J.  P.  Pryce.  This  is,  therefore,  the  case  of  an  heir  purchasing  and  pro- 
curinff  the  assignment  of  debts  and  incumbrances  on  oescended  estates  to 
himself,  for  less  than  their  full  amount.  He  is  entitled  to  the  full  benefit  of  all 
he  paid ;  which,  as  against  all  the  creditors  of  the  estate^  he  is  to  have  credit 
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for ;  but  he  is  to  have  credit  for  no  more  than  he  paid.  And  on  the  whole  it 
appears  to  me  that  the  sum  claimed  by  Jaques,  and  paid  to  his  legal  personal 
representatives,  was  and  ought  to  be  considered  the  debt  of  Sir  J.  P.  Pryce,  and 
due  from  his  estate ;  that  the  same  having  been  paid  out  of  the  estate  of  Lady 
Pryce,  her  legal  personal  representative  ought  to  be  considered  as  a  creditor 
against  the  estate  of  Sir  J.  P.  Pryce  for  the  whole  amount  thereof;  that  the 
money  paid  into  court  in  the  cause  of  Earl  Temple  v.  Prtfce  was,  and  ouffbt 
to  be,  considered  as  part  of  the  real  estate  of  Sir  J.  P.  Pryce,  and  mat 
Mr.  Evors,  as  the  heir-at-law  of  Sir  J.  P.  Pryce,  became  entitled  thereto,  subject 
to  the  payment  of  the  debts  properly  chargeable  thereon;  that  Mr.  Evors 
having  paid  various  charges  and  mcumbrances  upon  the  estate  of  Sir  J.  P.  Pryce^ 
whose  heir  he  was,  is  entitled,  as  against  the  other  claimants  on  the  estates, 
to  have  credit  for  the  whole  amount  of  the  purchase-money  so  paid,  but  not  for 
any  greater  amount  than  he  actually  paid ;  that  if  the  unsold  estate  of  Sir  J. 
P.  Pryce,  to  which  Mi;.  Evors  became  entitled  as  heir,  was,  in  value,  less  than 
sufficient  to  satisfy  all  the  sums  paid  by  Mr.  Evors,  then  he  is  entitled  to  be 
paid  the  residue  out  of  the  fund  in  court,  in  priority  to  the  legal  personal  repr^- 
sentative  of  Lady  Pryce ;  but  if  the  vadue  of  such  estate  exceeds  the  amount 
of  the  money  so  paia  by  Mr.  Evors,  then  the  legal  personal  representatives 
ought  to  be  paid  wjiat  is  due  to  them  out  of  the  fund  in  the  first  place ;  and 
I  therefore  propose  to  declare,  that  the  plaintiff,  as  the  legal  personal  repie> 
sentative  of  Jonn  Burney,  is  entitled  to  be  paid  what  is  due  to  him  in  that  cha- 
racter out  of  the  estate  of  Lady  Pryce,  and  that  the  estate  of  Lady  Pi][oe 
having  been  exhausted  by  the  application  of  it  in  payment  of  the  debts  wluch 
were  primarily  due  from  Sir  J.  P.  Pryce,  or  his  estate,  but  for  which  the  estate 
of  Lady  Pryce  is  liable,  the  plaintiff  is  now  entitled,  out  of  the  estate  of 
Sir  J.  P.  Pryce  (subject  to  prior  claims  thereon,  if  any )» to  the  extent  to  whidi 
the  estate  of  Lady  Pryce  was  applied  in  payment  of  the  debts  of  Sir  J.  P.  Pryce^ 
to  have  the  estate  of  Lady  Pryce  recovered,  in  order  that  the  same  may  be  now 
applied  in  satisfaction  of  the  debts  remaining  unpaid ;  and  I  must  refer  it  to 
the  Master  to  inquire  and  state  to  the  Court  what  debts  and  sums  of  monejf 
and  to  what  amount,  which  were  primarily  due  from  Sir  J.  P.  Pryce  or  ros 
estate,  were  paid  out  of  the  estate  of  Lady  Pryce  under  the  decree  for  the 
administration  of  her  estate ;  and  let  the  Master  inquire  and  state  what  estate 
Mr.  Evors  became  entitled  to  as  the  heir-atrlaw  of  Sir  J.  P.  Pryce,  and  what 
was  the  full  amount  and  value  thereof,  and  the  whole,  and  what  charges  and 
incumbrances  the  same  were  subject  to,  and  what  sums  of  money,  and  to  what 
amount,  in  the  whole,  were  paid  by  Mr.  Evors  in  or  towards  satisfaction  of  such 
charges  and  incumbrances,  or  any  of  them,  or  in  purchasing  the  same,  or  in 
procuring  the  same  to  be  transferred  or  assigned  to  any  other  person  for  his 
own  use  and  benefit.  With  these  inquiries  I  must  reserve  further  directions 
and  costs. 
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December  6,  8,  and  9,  1846. 
Peacock  u.  Kernot.  (a) 

FMior  and  pnrchoHr — Sale  qf  buiinete^Goodmil  and  Uaaa  q/*  premiitt— Undue  influenee'^ 

Fraud, 

Pkmiijf,  a  young  man  of  nervoui  temperaments  ariting  from  kabiie  qf  intoarieatton,  and  naturalig 
qf  weak  intellect y  had  been  ted  by  defendant  {under  whoee  care  he  had  placed  himeefffor  the  eake 
qf  ttudyingfor  a  German  diploma)  to  purchase  the  ttoci  m  trade,  the  leate  qf  houte,  Sfc,  the 
property  of  drfendant,  and  to  sign  a  warrant  of  attorney,  and  tranefer  a  turn  qf  ttock  into  ike 
name  of  such  defendant,  ae  a  consideration  for  the  same.  No  proper  person  had  valued  the  stock  f 
neither  was  there  any  friend  to  advise  with  plainiif  as  to  the  step  he  was  taking.  The  price 
demanded  for  the  stock  in  trade  was  exorbitant,  and  no  mention  was  made  in  the  agreement  as  to 
the  goodwill  of  the  business : — 
Jieid,  that  under  the  circumstances,  the  agreement  maist  he  set  aside,  and  the  stock  and  dividends 
{against  the  sale  qf  which  an  injunction  had  issued)  r^-tranrferred  into  the  name  of  the  plaintiff* 

THIS  case,  which  appears  in  the  Verulam  Real  Property  Reports,  vol.  i.  199, 
came  on  before  nis  Honour  the  Vice-Chancellor  on  the  19th  December, 
1844,  principally  for  an  injunction  to  restrain  the  transfer  of  900Z.  stock,  then 
standing  in  the  name  of  the  defendant,  and  also  to  restrain  proceedings  at  law 
upon  a  warrant  of  attorney,  under  the  circumstances  following : — The  plaintiff, 
a  young  man  of  weak  intellect,  had  been  originally  destined  for  the  medical  pro- 
fession, but  not  being  able  to  pass  his  exammation,  went  into  the  army,  which, 
however,  he.  abandoned  in  1844,  at  which  time  he  was  about  twenty-six  years 
df  age.  He  fell  into  a  weak  state  of  health,  arising  partly  from  intemperance 
and  partly  from  a  naturally  nervous  temperament,  and  took  up  his  resiaence  at 
West  Cowes,  in  the  Isle  of  Wight,  in  the  same  year,  for  the  benefit  of  his 
health.  Here  he  first  became  acquainted  with  tne  ddendant,  who  keeps  a 
dmggisf  s  shop  called  Gloucester  House,  having  called  there  to  purchase  medi- 
dnes.  During  the  course  of  conversation  which  ensued,  the  defendant  soon 
became  acquainted  vrith  the  history  of  the  plaintiff,  and  the  peculiarities  of  his 
character,  and  gave  him  to  understand,  in  ^eat  confidence,  that,  by  his  influ- 
ence and  instruction,  he  could  enable  the  plaintiff  to  obtain  a  physician^s  degree 
in  one  of  our  own  or  the  Grerman  universities,  so  that  he  might  appear  in  and 
practise  at  Cowes  as  such.  The  defendant,  who  on  his  card,  Sec,  described 
nimself  as  an  M.  D.  and  surgeon  dentist,  was  a  member  of  the  College  of 
Surgeons,  but  not  a  regular  physician.  The  defendant,  moreover,  occupied 
not  only  the  house  in  which  he  resided,  but  the  adjoining  house,  which  was 
opened  as  a  fancy  shop  for  the  sale  of  toys,  bijouterie,  stationery,  and  many 
other  articles,  under  the  name  of  Evans,  the  maiden  name  of  his  wife.  This 
house  was  called  '*  Yarborough  House,^  and  there  was  a  back  door  which  com* 
nunicated  between  the  two  houses.  The  plaintiff,  after  this  interview  with 
defendant,  left  Cowes,  but  having,  during  bis  absence,  reconsidered  defen- 
dant's proposals,  he  returned  to  the  island  in  August,  and  preliminaries 
being  settled,  an  agreement  between  plaintiff  and  defendant  was  drawn 
lip  on  the  14th  of  September  following,  oy  a  person  of  the  name  of  C.  King, 
then  the  shopman  of  the  defendant,  out  who  was  formerly  a  clerk  in  an 
attorney's  office,  whereby  the  defendant  agreed  to  sell  all  the  furniture  and 
Btock  m  trade  in  Yarborough  House  for  the  sum  of  1,80W.,  and  to  let 
the  same  premises  to  him  at  a  rent  of  60/.  a  year,  or  at  a  weekly  rent  of  one 
(a)  Rq^ortcd  by  G.  Goldsmith,  Biq.,  Buriiter-«t-law. 
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guinea  and  a  half,  to  be  paid  quarterly,  free  from  all  taxes  except  the  land- 
tax  ;  possession  to  be  delivered  to  plaintiff  on  a  day  therein  named,  with  a 
proviso  that  he  should  pay  900Z.,  part  of  the  purchase-money,  at  a  given  time, 
and  four  per  cent  interest  to  be  charged  on  the  remainder  until  it  was  paid; 
and  it  was  also  provided,  that  in  case  the  plaintiff  left  the  premises,  the  aefien- 
dant  was  to  have  the  refusal  of  the  business.  The  agreement  was  siened  I^ 
both  plaintiff  and  defendant,  and  was  entered  into  upon  the  faith  that  we  stock 
and  lurniture,  upon  a  fair  valuation,  amounted  to  1,800^,  but  no  inventoiy 
was  ever  made  of  it  It  however  afterwards  appeared  that  the  only  ^aluadfls 
that  really  was  made,  arose  out  of  a  conversation  between  the  defendants  wife 
and  a  Miss  Sawkins,  who  served  as  shopwoman  in  Yarborough  House,— d» 
latter  stating  her  opinion  that  the  stock  was  worth  about  1,5002.,  when  die 
defendant's  wife  generously  said  she  would  not  be  too  bard,  and  set  it  down  at 
1,800^  On  the  16th  Sept^nber,  the  plaintiff  being  too  ill  to  undertake  a  jounnr 
to  London,  the  defendant  procured  an  authority  in  writing  from  the  plaintv, 
directed  to  the  plaintifTs  broker  (Mr.  Hilton),  for  a  power  of  attorney  to 
piocure  a  transfer  of  the  sum  of  900^  mentioned  in  the  agreement.  It  imiottei 
that,  during  the  course  of  some  correspondence  which  Mr.  Hilton  haa  widi 
plaintiff,  he  cautioned  him  as  to  the  afiair  in  which  he  was  then  engaged.  The 
plaintiff  and  defendant,  however,  attended  at  the  broker^s  office,  and  the  transfiir 
was  made,  together  with  the  transfer  of  a  further  sum  of  2562.,  out  of  whkk 
50/.  was  paid  as  a  pupil^s  fee,  and  1002.  in  part  payment  of  the  purchase-mooqr* 
In  the  month  of  October  following,  the  defendant  emplo]^  one  Mr.  Fetti%  t 
solicitor,  wholly  unacquainted  with  the  merits  of  the  preceding  transactions,  to 
draw  up  the  befcHre-mentioned  warrant  of  attorney  to  secure  S002.,  which  the 
plaintiff  executed,  and  judgment  was  accordingly  entered  up  in  die  Queeni^i 
Bench  against  him  upon  the  same.  The  defen<£mt  charged  the  plaintiff  with 
half  the  expense  of  the  whole  transaction.  In  November  following,  finom 
certain  intimations  made  by  plaintiff  to  his  sister,  the  family  became  aware^  lor 
the  first  time,  of  his  real  position,  and  determined  upon  sending  their  solicite 
to  Cowes,  who  had  the  stock  valued,  and  found  it  to  be  worth  only  550L; 
whereupon  he  charged  defendant  with  having  practised  a  fraud  upon  plaintiil^ 
and  locked  up  Yarborough  House,  and  returned  to  town,  accompanied  br 
the  plaintiff.  During  the  plaintiff's  residence  at  Yarborough  House,  it  appeared 
that  defendant  and  his  wife  were  in  the  habit  of  goin^  to  and  fro  between  the 
two  establishments  of  physic  and  toys.  The  former  bill  for  the  injunction  was 
filed  on  the  29th  November,  when  the  injunction,  ea  parte,  was  granted  as 
above  stated.  The  cause  now  came  on  K>r  hearinff,^he  object  being  to  set 
aside  the  agreement,  upon  the  eround  that  it  had  been  obtained  by  means  of 
fraud  and  gross  imposition,  and  that  plaintiff  had  signed  it  under  the  impressicn 
that  he  was  purchasing  the  goodwill  of  the  business ;  whereas  the  effect  of  it 
was  to  make  him  only  a  tenant  from  year  to  year,  and  that  be  had  given  a  sum 
£[>r  the  stock  in  trade  and  furniture  far  above  its  real  value. 

Bethell  and  Cole,  for  the  plaintiff. — ^We  submit  that  our  client  wa^ 
throughout  the  whole  transaction,  grossly  deceived  by  the  defendant.  The 
furniture  and  stock  in  trade  had  been  agreed  to  be  sold  for  1,300/. ;  this  was  a 
sum  more  than  double  its  real  worth,  and  the  rent  was  65L  per  annum.  Theie 
was  no  valuation  of  the  stock — no  communication  with  the  young  man'^s  friends i 
whilst  plaintiff,  having  been  cautiously  excluded  from  those  safeguards  which 
his  circumstances  and  inexperience  remiired,  submitted  to  the  terms  inflicted 
on  him  by  defendant.  We  nave  also  a  Mr.  C.  King,  a  person  possessing  but  a 
alight  knowledge  of  law,  cmce  an  attomey^s  derk,  but  then  in  the  ^nploy  of  de» 
fendant,imderULkingtodrawout  ite  agreement.  The  witnesses  were  also  persons 
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bdbnghie  to  defendant,  and  the  nonejr  waft  mstantly  secured.  C.  King,  iriio  iras 
ften  the  shopman,  stated,  that  the  |daintiff  was  not  capable  of  ti^ng  care  chF  him« 
idf  and  pitj|jertv.  Miss  Sawkins,  who,  together  with  Ae  toj-Aopf  was  trans- 
fared  to  plamtiff,  considered  him  to  be  a  person  easily  imposed  upon.  Mary  A. 
Walters,  a  servant  of  defendant,  says  he  was  not  competent  to  carry  on  business. 
iS  peracms,  thereibre,  concur  in  siving  their  evidence  to  die  same  fact.  Defeo- 
dnt  has  not  examined  any  indiridual  to  give  his  estimate  of  the  property  against 
die  valuers  of  plaintiff  to  justify  the  price  demanded  far  the  stock ;  and  with 
Ae  exception  of  one  or  two  individuals,  there  is  not  a  single  person  of  respects- 
bSty  who  has  come  forward  to  bear  testimony  of  the  bona  fides  of  the  trans- 
iction.     The  whole  can  be  characterized  only  as  a  rank  fraud,  and  as  such, 

^pable  of  being,  for  one  moment,  upheld  by  this  Court 
tuart^  for  the  defendant. — ^We  regret,  on  defendant's  behalf,  that  a  pubUc 
Acussion  should  have  been  had  in  rererenoe  to  the  transaction  before  the  Court, 
or  that  defendant  should  have  shewn  any  kindness  to  plaintiff.  It  is  admitted 
17  the  evidence  that  our  client  is  a  gentleman  of  good  character.  If  he  says  he 
bs  no  diploma,  is  he  therefore  incapacitated  to  enter  into  any  contract  ?  1  f  so, 
there  is  an  end  of  the  question.  His  defective  authography,  referred  to  on  the 
odier  side,  has  nothing  at  all  to  do  with  it*  What  fraud  nas  the  defendant  been 
^ty  of  ^  His  havingkept  a  chemist's  shop  and  his  writing  theses  ?  The  quesdon 
iB,wnether  the  sale  of  his  property,  his  shop,  &&,  is  fraud.  Now  what  is  fraud? 
A  sale  at  an  undervalue  may  oe  evidence  01  fitiud.  A  sale  to  a  drunken  man, 
at  an  undervalue,  is  fraud.  But  if  a  young  man  comes  down  to  the  Isle  of 
Wisht,  and  induces  the  defendant  to  part  wfth  a  valuable  business,  the  fraud  is 
ea  bis  side.  If  fraud  were  proved,  it  would  not  be  an  immaterial  part  of  the 
ene  that  the  plaintiff  was  a  man  of  drunken  habits  and  weak  of  understanding ; 
hot  the  circumstifnce  of  his  having  engaged  in  a  certain  transaction  does  not 
prove  fraud.  The  plaintiff  is  himself  mund  to  prove  that  he  was  imposed  upon. 
Who  were  the  persons  sent  to  estimate  the  value  of  the  business,  and  what  is 
their  evidence  ?  That  the  business  of  the  toy-shop  produced  only  a  few  shillings 
a  wedc.  Miss  Sawkins  admits  that  the  situation  was  eligible.  We  do  not  know 
how  the  Court  can  part  with  the  case  without  an  inquiry  as  to  the  value  of  the 
^k  in  trade.  We  are  here  not  upon  the  dijdoma,  the  lectures,  the  bottles  of 
^,  &c.,  but  the  bona  fides  of  the  transaction.  But  the  plaintiff  comes  intxi 
Q>int,  and  proposes  the  equity.  Give  me  back  my  900/.  stock,  and  I  will  give 
you — what  ^ — a  ruined  business !  You  may  talk  as  much  as  you  please  about 
the  lectures,  the  teeth-drawing,  the  diploma,  and  the  like,  still  the  question 
remains  the  same,  £.  e.  the  sale  of  a  valuable  business. 

Now,  as  to  the  relation  of  tutor  and  pupil,  that  of  course  involves  confidence, 
nit  still  that  may  be  restrained.  We  do  not  deny  that  cases  exist  as  close  as 
hose  of  guardian  and  ward ;  but  when  a  person  endeavours,  b^r  means  of 
\  smattering  of  medicine,  to  get  a  degree,  ana  tiiat  person  twenty-six  years  of 
ge,  who  had  begun  by  studjnng  medicine,  comes  for  assistance  to  one  who  is 
lot  a  regularly  qualified  physician,  but  possessed  of  a  moderate  degree  of  medical 
ttainments,  andT  obtains  employment  in  his  profession,  what  relation  is  there 
rising  from  such  instruction  which  approaches  to  that  of  guardian  and  ward  ? 
lodi  the  ward  and  his  property  are,  by  the  law,  placed  in  the  custody  of  the 
[liardian,  and  the  existence  of  their  confidential  relation  is  material ;  but  what 
ower  over  the  person  was  there,  or  what  confidence  reposed  in  Dr.  Eemot  m 
Mpect  to  property,  when  asked  by  a  student  to  give  him  instruction  in  medi- 
me  ?  If  any,  where  is  such  a  doctrine  to  stop  ?  Sur  Joseph  Jeckyl,  in  the  case 
f  Oswald  V.  Fttffsroy  (8  P.  Wms.  181),  says,  **yoa  cannot  measure  a  man^s 
ndcntandbg.'*  The  plaintiff  goes  about,  buys  stodL,  and  gets  married ;  but 
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no  transaction  entered  into  with  him  is  yalidi  forsooth,  because  he  tometimes  gets 
intoxicated  !  Your  Honour  observed  that  there  was  no  goodwill  nor  lease  in 
the  agreement ;  but  we  say  that  the  agreement  was  to  sell  tne  business  -that is 
a  sale  of  the  goodwill.  Could  Mr.  Kemot  have  renewed  the  business  or  daimed 
it  back  again  after  such  sale  ?  How  can  that  be  construed  otherwise  than  the 
goodwill  of  the  business  ?  When  the  valuation  was  made  post  litem  nu^am,  that 
which  would  have  formed  a  good  item  was  omitted,  namely,  the  stock  in  tniide. 
The  plaintiff  complains,  that  when  the  season  was  over,  the  sale  mras  smalL  The 
only  evidence  that  has  been  offered  as  to  the  value  of  the  property,  was  that  of 
the  valuers  who  went  down  to  depreciate  the  stock  in  trade.  (King  v.  Hamht,) 
Rolt — The  goodwill  of  a  business  gives  an  exclusive  right  of  locality,  and 
a  right  also  to  exclude  the  vendor  from  carrying  on  the  trade  near  the  }daoa 
The  right  of  pre-emption  retained  by  the  defendant  is  an  evidence  of  the  bona 
fides ;  and  the  main  question  is,  whether  the  price  be  so  exorbitant  as  to  set 
aside  the  transaction.  It  is  idle  to  say  that  tne  plaintiff  has  not  bought  the 
goodwill,  for  Dr.  Kemot  could  not  have  carried  on  business  near  him.  Our 
case  is  not  that  the  business  is  worth  twelve  or  fourteen  hundred  pounds  oraoj 

E'ven  sum,  but  that  it  is  a  prosperous  concern.  It  may  be  what  is  called  a  dor 
irgain,  but  you  cannot  impeach  it  on  the  ground  of  incapacity,  nor  exorbitant 
value,  nor  as  a  matter  of  trust.  There  is  not,  moreover,  any  evidence  that  the 
plaintiff  was  taken  by  surprise,  or  that  he  fell  into  the  arrangement  in  a  moment 
of  excitement.  The  case  would  be  different  did  Kemot  come  here  as  plaintiff 
for  a  specific  performance  of  the  agreement. 

Shebbear^  on  the  same  side,  cited  Neal  v.  Morley  (9  Ves.). 
The  Vice-Chancellor. — The  most  remarkable  circumstance  in  this  case  if, 
that  the  incurable  vice  of  the  transaction  is  inherent  in  the  very  agreement 
itself;  and  my  impression  is,  that  no  human  being  who  understands  the  matter 
in  the  least  degree,  can  read  this  agreement  without  seeing  the  injustice  and  uo* 
fairness  of  it.  When  I  make  use  of  these  expressions,  do  not  let  me  be  understood 
as  at  all  imputing  any  thing  against  the  character  of  Dr.  Kemot.  My  firm  be&f 
is,  that  he  did  not  understand  it — at  any  rate,  it  is  very  possible  that  he  might  not 
have  done  so ;  but  it  is  quite  plain,  upon  the  face  of  the  agreement,  asit  appem 
to  me,  that  it  necessarily  had  the  effect  of  giving  him  a  power  of  tyranny  over 
the  plaintiff  which  he  might  have  exercised  so  as  to  disappoint  the  plaintiff  of 
all  tne  benefit  which  he  might  reasonably  have  expected  from  the  agreement. 
Now  this  document  expresses  to  be  made  between  the  parties  as  follows :  *'  The 
said  Charles  Middleton  Kemot  agrees  to  sell  the  stock  in  trade  and  household 
furniture  of  Yarborough  House,  situate  in  the  High-street,  West  Cowes,  to 
John  Peacock,  for  the  sum  of  1,300/.,  and  to  let  the  said  house  for  the  rent  of 
65/.  per  annum,  with  all  the  shop-fixtures  and  other  household  fixtures  now  in 
the  said  house  and  shop,  the  said  John  Peacock  to  take  possession  on  the  18th 
of  September,  1844.  The  said  John  Peacock  further  agrees  to  give  F.  M. 
Kemot  the  refusal  of  the  business,  if  he,  the  said  John  Peacock,  wishes  to  leave 
it ;  and  the  said  John  Peacock  agrees  to  keep  and  leave  the  said  house  in  good 
and  tenantable  repair,  as  they  now  are.^  And  the  rent  is  to  be  paid  quarterlji 
and  all  taxes,  except  the  land-tax,  to  be  paid  by  Peacock,  and  no  alterations  or  fix- 
tures removed  unless  by  written  permission  of  the  landlord :  and  Peacock  ^^rees 
to  pay  on  a  certain  day  the  sum  of  1,300/.  The  thing,  therefore,  intend^  to 
be  purchased  by  the  plaintiff  was  the  right,  of  carrying  on  the  business  with  the 
.  stock  in  trade  in  that  place ;  and  my  attention  has  been  very  much  called  to  the 
circumstance  that  the  defendants  witnesses  over  and  over  again  prove  what  I 
have  no  doubt  is  the  truth,  and  what  I  have  little  doubt  the  doctor  was  fiiUy 
aware  of,  namely,  that  this  Yarborough  House  was  a  moat  digible  place  Car 
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carrying  on  the  business  which  is  here  described,  but,  as  the  agreement  stands, 
the  money  might  have  been  paid  ;  Peacock  might  have  chosen  to  carry  on  the 
business ;  it  might  have  flourished ;  Doctor  Kemot  midht  have  known  it ;  had 

Sxl  reason  to  know  it  was  so,  and  might  have  ffiven  reacock  notice  to  quit 
ore  the  expiration  of  the  first  six  months :  and  in  what  situation,  then,  is  Pea- 
cock placed  ?  The  effect  of  such  a  notice  would  be  necessarily  to  disable  Pea* 
cock  from  carrying  on  the  business  in  this  <*  roost  eligible  place,"  and  whether 
any  thing  like  a  fair  recompense  could  be  got  by  the  circumstance  of  his  being 
turned  out  of  possession  at  the  end  of  one  year,  by  reason  of  this  notice  to 
quit,  is  very  much  to  be  doubted,  when  it  is  observable  that  part  of  the  very 
i^eement  is  that,  whether  profitable  or  not.  Doctor  Kemot  himself  is  to  have 
tKe  right  of  pre-emption";  so  that  here  there  was  a  power  given  to  the  vendor 
against  the  wishes  of  the  purchaser,  even  though  he  should  desire  to  continue 
the  business  if  he  found  it  profitable,  of  putting  an  end  to  all  the  benefit  that 
he  might  reasonably  have  expected  from  the  contract :  and  my  opinion  is,  that 
the  contract  carries  this  incurable  vice  with  it,  and  it  is  such  that  the  party  to 
it  who  was  the  purchaser  must  be  taken  not  to  have  understood  it.  And  I  was 
very  much  struck  with  the  circumstance  that  appears  in  Mr.  Pettis^s  examina- 
tion. Mr.  Pettis  was  called,  and,  according  to  the  new  regulations  of  the  late 
statute  to  attest  the  warrant  of  attorney,  that  was  quite  right.  I  looked  over 
the  warrant  of  attorney,  in  order  to  see  whether  there  was  any  thing  on  the  face 
of  it  which  might  have  suggested  to  Mr.  Pettis  that  it  might  be  proper  to  make 
inquiries  about  the  transaction  itself,  part  of  which  was  giving  the  warrant  of 
attorney  ;  and  I  must  say  I  do  not  see  any  thing  in  the  warrant  of  attorney  that 
could  lead  Mr.  Pettis  to  put  any  question  at  all ;  and  therefore  Mr.  Pettis,  I 
have  no  doubt,  discharged  his  duty  quite  well,  according  to  the  degree  of  infor- 
mation afibrded  him  respecting  the  curcumstances  in  which  he  was  called  on  to 
attest  the  warrant  of  attorney,  and  no  objection  whatever  lies  to  the  conduct  of 
Mr.  Pettis.  Then  I  find  that  Mr.  Hilton,  the  stockbroker,  when  he  is  cross- 
examined  for  the  defendant,  states  that  the  agreement  was  handed  to  him,  and  I 
think  the  expression  is,  *^  I  only  partly  read  over  the  acreement,^  and  very  likely 
Mr.  Hilton,  being  a  stockbroker,  would  not  have  his  understanding  or  the 
regular  course  of  daily  thought  in  such  a  train  as  immediately  to  apprehend  at 
a  glance  the  wretched  effect  that  was  intended  to  be  produced  by  tne  way  in 
which  the  agreement  is  constructed.  Now  I  acquit  Doctor  Kemot  of  any  thing 
like  an  intention  to  do  that  for  his  own  benefit  which  appears  to  me  to  be  so 

Srannical  and  fraudulent — I  acquit  him  of  that.  I  dare  say  the  real  fact  was, 
at  neither  he  nor  Peacock  understood  what  they  were  about ;  but  my  opinion 
is,  that  as  against  Peacock  the  transaction  cannot  be  supported,  and  I  have  been 
rather  struck  with  observing,  not  only  in  this  case  but  some  other  cases  lately, 
liow  the  parties  have  gradually  ^ne  to  beat  about  the  bush,  and  to  do  any 
thing  but  consider  the  sole  plain  point  in  the  case,  which,  if  it  were  once 
brought  into  discussion,  would  have  the  effect  of  deciding  the  whole.  The  effect 
of  the  defendant's  evidence  in  this  case,  however,  is  only  to  make  me  fed  more 
strongly  the  very  great  injustice  which  the  agreement,  in  its  terms,  was  calcu- 
lated to  produce,  and  whether  it  were  intended  or  not.  Whether  it  was  the  result 
of  deliberate  fraud  (which  I  do  not  believe),  it  matters  but  little  to  the  purpose 
of  my  decision,  for  I  acquit  Doctor  Kemot  of  that,  and  think  it  rather  arose 
from  the  partial  remembrance  of  the  legal  terms  which  Mr.  King,  who  had 
formerly  been  an  attorney's  clerk,  retain^,  without  having  his  understanding, 
which  had  been  a  little  confused^  I  suppose,  by  legal  service  and  medical 
operations,  so  as  not  to  let  him  see  exactly  what  was  the  tme  meaning  and 
effect  of  the  words  that  he  put  down.     I  do  not  think  that  when  an  agree* 
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;  is  to  be  drawn  up  on  the  one  side,  between  a  young  man  who  has  tried 
nedidne  without  success^  who  has  been  in  the  army,  and  fcund  diat  will 
not  do  for  him,  and,  cm  the  other  side,  by  an  eminent  German  doctor,  a 
man  of  fpceat  skill,  and  a  man  who  has  published  various  books, — I  do  not 
think  it  is  quite  tiie  right  method  of  carrying  on  an  wfeement  betwem  two 
audi  perscms,  to  call  in  a  quondam  attorney  s  clerk,  then  in  die  service  of 
the  doctor,  in  order  to  concoct  the  agreement  I  say  it  without  leprosdi 
to  the  parties,  but  I  do  not  think  it  was  quite  a  right  thin^  to  proceed  io 
that  way,  and  the  consequence  of  it  is,  that  an  agreement  is  miide  whidi, 
the  moment  I  first  saw  it,  I  felt  could  not  be  supported ;  and  nothing  that 
has  been  ur^ed  in  the  hearing  of  the  cause  has  displaced  that  opmioD, 
which  fixed  it&df  on  my  mind  when  I  first  read  the  rareement,  at  the  thae 
the  case  came  before  me  on  the  motion  to  dissolve.  My  opinion  dierefixe 
is,  that  in  efi*ect  the  plaintiff  is  entitled  to  the  relief  ae  has  asked  by  bis 
UU ;  and  I  feel  persuaded,  that  if  proper  advice  had  been  ffiven  to  Doctat 
Kemot,  he  would  not  have  allowed  the  cause  to  come  to  a  nearing.  Hov- 
ever,  he  has  chosen  to  do  so,  and  therefore  he  must  take  the  'consequeaca^ 
and  the  relief  the  plaintiff  adu  must  be  given  him  with  costs.  The  plaintiir 
asks  it  on  terms,  (a) 
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Wednesday,  Thursday,  and  Friday,  9, 10,  and  11,  and  Wedmetday, 
November  16,  18^. 

Robinson  v.  Wall.  (6) 

Vmuhr  mtdjmrekMHr    Sj^Jk prnfurmmv    SMt  wUkomi  itmnm    Mmtntd  ^tfdtfiy    Omit, 

T,  C,  an  huoheni  debtor^  heim§  mtUM^  in  ri§hi  ^f  kit  wift^  dmHng  tk^frfoini  Sweg,  §o  m  mUk 
in  poueiHon  in  certain  iandt  and  heredUamtnU  qf  eimriderabie  value,  ike  erediUm^  U9i§em 
entered  into  a  contract  VfitM  X.  M./or  thepwrehaee  thereof,  at  the  price  or  emm  q/*35,00(ML  X.  M* 
propoted  at  the  tame  time  topurehate  the  reeidme  of  the  life  interett  qf  7*.  C.'«  wffe,  m  eaee  iA( 
eurtived,  and  both  purehatee  were  to  form  one  entire  contract,  Bp  the  deed  qf  ammpameei,  U 
woe  ttipmlated  that  the  aetignne  ehomldpwt  191  the  property  to  eeie  hp  amnion,  pmtuamt  to  ttt 
ttatntes  that  X.  M.  thould  attend,  and  bid  the  eum  qf  35»000t ;  thaiif  L.  M.  ehould  bidtfti 
the  emn  qf  35,000/.,  or  anp  higher  turn,  and  there  ehould  be  no  higher  bidding,  then  the  eataUwee 
io  be  knocked  doum  to  him  at  the  emn  of  35,000/. ;  but  ff  theeumqf  35,000/.  ekould  natbeUe 
kigkeet  bidding,  and  X.  M.  ehould  not  think  ft  to  make  any  higher  bidding,  then  the  aetaUfm 
not  to  be  knocked  down  io  him,  and  ho  ehould  not  be  bound  bg  the  eoniraeti  thai  if  tha  mm  ^ 


(a)  On  takinff  his  seat  in  court  tke  foUowiogdaj,  he  eonld,  aoeordinff  to  hif  Tiew  of  the  case,  exoM- 

Ui  Hononr,  addreuing  Mr.  Stuart,  taid  that  he  had  rated  Dr.  Kemot  mmself  from  any  moral  impata- 

nedved  a  ciril  and  respeetfnl  letter  from  the  tolicl-  tion,  and  he  had  not  the  eUshteet  intention  of  cail- 

tor  of  the  defendant,  who  seemed  to  think  some  ing  any  reflection  on  the  comdnet  of  defendaalfi 

ohserrations  which  he  (the  Vice-ChaneeUor)  made,  solicitor,  of  wliom  he  knew  nothing,  but  mmlf 

iHien  he  was  disposing  of  the  case,  pressed  rather  that  it  appeared  to  he  a  ease  whi^  to  his  titv, 

hardly  and  uDjnstly  upon  him  as  the  legal  adviser  of  could  not  Ve  supported.    His  Honour  eondnded  hj 

Dr.  Kemot.     His   Hononr's  opinion   was,  that  saying  that  he  had  no  doubt  Mr.  C,  the  aidicitor, 

every  man  should  be  dealt  with  not  merdy  justly  haia  done  his  datr  in  a  most  eaeaaiilary  naaacr  ft* 

hat  kindly ;  and  it  was  far  from  his  intention  to  say  his  clients— that  he  was  not  speaking  of  Um  pcr- 

any  thing  with  respect  to  that  gentleman  personally,  sonally,  but  merdy  maUne  an  obserratlon  with  le- 

for  that  never  entered  into  his  mind.    It  might  be  spect  to  ttie  case,    lliersnre,  his  Hononr  beggsd 

recollected  that  when  he  had,  in  his  judgment,  occa-  Mr.  C.  most  distinctly  to  understand  that  he  le- 

don  to  speak  about  that  part  of  the  transaction  in  gutted  the  circumstance  that  any  thing  which  he  had 

which  Mr.  Pettis  was  concerned,  and  that  part  of  it  sdd  should  have  been  so  ooostmed  by  him  to  oees- 

which  rdated  prindpaUy  to  the  defendant,  he  pnr-  don  a  painful  impresdon  upon  his  mind,  as  sach 

posdy  avoided  saying  any  tiling  more  vrith  respect  was  frur  from  his  Honour's  intention, 

to  dther  of  them  than  merdv  what  rdated  to  the  (6)  Reported  by  J.  Macavlat,  Bsq.^  Bsirii« 

cfarcmstances  of  the  eaw,  and  he  did  so,  as  far  as  ter-at-law« 
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SSyOeOf.  MmM  moI  de  lAe  A^Aiil  hiidinp,  ike  deed  ehould  iheretipm  ieeame  null  and  tfftid-^buif 
kowmter,  at  the  option  qfL.M,!  and  that  L,  M.  woe  not  to  be  bound  by  the  particulare  and  eon* 
diiiom  qfeale  differing  m  any  retpectfrom  the  terme  and  eonditione  contained  in  the  deed,  wUau 
aigmed  by  him  or  MatoHeUor  premoualy  to  the  eale.  The  property  woe  accordingly  put  up  to  eale 
ly  mietion,  which  wa»  elated  tn  the  particuiare  qfeale  to  be  uHthout  reeerve^  the  particulars  of  etOe 
Mn^  eqiprwed  by  X.  Af.'t  eouneeL  At  the  eale  eeoeral  biddinge  were  made  on  behalf  ^  X.  M^  and 
to  a  larger  amount  than  35,000/. ;  but  the  property  woe  ultimately  knocked  down  to  FT.,  the  agent 
qf  F.,  at  the  eum  of  50,000/.  Brfore  the  completion  of  thepurehaee,  T,  C,  died.  In  a  euitjbr 
tpaci^  performance  of  the  contract, 

BMd,  thai  while  the  deed  of  arrangement  wae  in  farce,  the  eale  ought  not  to  have  been  proposed  to 
ke  made  without  reeeruct  that  the  agreement  in  ^ect  amounted  to  a  reeerued  bidding;  thai,  in 
ike  ordinary  eente  qf  a  reservation  qf  the  estate  to  the  vendors,  for  the  purpose  qfa  resale,  there 
was  no  reserve,  inasmuch  as  the  estate  was  to  be  sold  at  all  events  to  L,  M.  or  some  one  else;  but 
4kat  tkere  was  a  reserve  m  another  sense,  meaning  a  reserved  bidding  or  a  reservation  of  a  right 
to  the  vendors,  or  a  person  eeeUracting  with  them,  to  make  a  bidding  to  enhance  or  keep  f^  the 
price,  or  prevent  a  sale  at  less  than  a  certain  eum;  and  that,  therrfore,  the  purchaser  was  not 
bound  to  complete  his  contract. 

fke  purchaser,  having  by  hie  answer  denied  the  agency  of  W.,  but  having  at  the  hearing  admitted 
-iif  wae  ordered  to  pay  so  much  of  the  coats  as  was  ther^  occasioned^ 

fWWilS  was  a  suit  instituted  by  J.  T.  Robinson  and  J.  Gillett,  the  creditors^ 
JL  assignees  of  Sir  Thomas  Champneys,  an  insolvent  debtor,  to  enforce  the 
specific  performance  of  an  agreement  by  Thomas  Flight,  through  his  agend 
Wall,  to  purchase  the  estate  and  interest  of  the  insolvent  in  certain  lands  ano 
hereditaments  in  Cheshire,  Denbighshire,  Carnarvonshire  and  Flintshire,  tt 
which  he  was  entitled  in  right  of  his  wife,  Lady  Champneys^  during  their  joint 
lives,  together  with  certain  sums  of  money,  stock,  &c.,  mentioned  in  certain 
particulars  of  sale,  under  which  the  agreement  was  entered  into. 

It  appeared  that  Sir  Roger  Mostyn,  by  his  will,  bearing  date  the  11th  of 
April,  1793,  devised  the  estates  in  question  to  his  son,  in  strict  settlement, 
with  successive  remainders  to  his  three  daughters  for  life,  and  their  sons  in  tail 
male,  with  remainders  over.  The  previous  limitations  having  failed,  in  AprQ, 
18S1,  Lady  Champneys,  the  second  daughter,  became  entitled  to  an  estate  far 
life,  with  remainder  to  her  sons  in  tail  male ;  and  Sir  Thomas  Champneys 
became  entitled  to  an  interest  in  her  life-estate  during  their  joint  lives.  On  the 
X6th  of  October,  1827,  however.  Sir  Thomas  had  taken  the  benefit  of  the  Insol- 
vent Debtors  Act,  and  his  proper:]ty  became  vested  in  Mr.  Stur^s,  the 
provisional  assignee ;  but  no  creditors  assignees  bein^  appointed.  Sir  Thomas 
was  allowed  to  remain  in  possession  of  the  estates  in  which  he  became  interested 
m  April,  1831.  On  the  18th  of  August^  1835,  Sir  Thomas  again  took  the 
benefit  of  the  Act,  and  conveyed  and  assigned  his  real  and  personal  estate  to 
die  provisional  assignee,  and  the  present  pudntiffs,  Robinson  and  Gillett,  were 
^ipointed  the  crecntors'  assignees.  On  the  12th  of  March,  1836,  the  provi- 
sional  &ssi^ee  instituted  the  suit  of  Siurgis  v.  Champneys,  to  realize  the 
property  of  the  insolvent  in  the  first  insolvency,  and  on  the  6th  of  August 
following,  a  receiver  was  appointed.  In  this  suit  lar^  sums  of  money  were 
brought  into  court,  and  there  were  oth^  moneys  in  the  Insolvent  Court,  and 
in  the  hands  of  the  receiver.  In  this  state  of  thin^  an  arrangement  was  come 
to  between  the  parties,  to  pay  off  the  creditors  unoer  the  first  msolvency ;  and 
in  July,  1838,  accordingly,  an  application  was  made  to  the  Court  for  that 
purpose.  The  debts  under  the  first  insolvency  being  all  paid  and  satisfied, 
die  provisional  assignee  conveyed  and  assignee!  all  Sir  Thomas  Champneys^ 
interest  in  the  estates,  &c.,  to  the  plaintiffs,  the  assignees  under  the  second 
insolvency. 

At  this  time  Lady  Champneys  was  advanced  in  years,  and  had  no  children ; 
and  Lord  Mostyn,  whose  wife  was  the  third  daughter  of  Sir  Roger  Mostyn, 
and  was  entitled  in  remainder  next  after  Lady  Champneys,  was  desirous  of 
purchasing  the  interest  of  the  assignees  of  Sir  Thomas  Champneys  in  the 
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estates  in  question,  as  well  as  that  of  Lady  Champneys,  expectant  upon  ber 
husband^s  death  in  her  lifetime,  for  the  purpose  of  enabling  him  and  his  soq 
to  make  a  resettlement.  Proposals  were  acconlingly  made  for  that  purpose,  sod 
the  sum  of  35,000/.  was  offered  to  the  assignees  for  their  intei^st,  and  to  Lady 
Champneys,  for  her  interest,  an  annuity  of  4O0L  a  year,  a  beneficial  lease  of 
part  of  the  premises,  and  other  benefits.  These  terms  were  accepted,  and  a 
deed,  bearing  date  the  ISth  of  August,  1838,  and  made  between  tne  plaintifi 
of  the  first  part,  Sir  Thomas  and  Lady  Champneys  of  the  second  part,  Loni 
Mostyn  of  the  third  part,  and  Bateman  and  Lawrence  of  the  fourth  part,  was 
executed  to  carry  out  the  contract.  By  this  deed^  after  reciting  (amoi^gst  other 
things)  that  Lord  Mostyn,  being  desirous  of  purchasing  the  estates,  had  made 
two  proposals, — first,  to  pay  35,000/.  for  the  estate  and  interest  of  Sir  ThomaB 
Champneys  and  his  assignees ;  secondly,  to  grant  to  Lady  Champneys,  tot 
her  interest,  a  rent-charge  of  400/.  a  year,  to  oe  charged  on  a  competent  part 
of  the  hereditaments,  together  with  a  beneficial  lease  in  other  parts  tnereof,  and 
other  advantages ;  that  Lady  Champneys  was  willing  to  accept  the  proposal; 
that  the  assignees  were  of  opinion  tnat  it  would  be  very  advantageous  to  Sir 
Thomases  creditors  to  accept  Lord  Mostyn's  proposal ;  ttuit  the  assignees  were 
advised  that  they  had  no  power  to  accept  the  same,  it  being  incumbent  on  tboB 
to  sell  the  estates  by  public  auction,  pursuant  to  the  Insolvent  Debtors  Act 
(7  Geo.  4,  c.  57)  ;  but  that  they  were  willing  to  put  up  their  estate  and  interest 
by  auction,  and  to  sell  the  same  to  Lord  Mostyn,  if  he  should  be  the  highest 
bidder ;  and  that  Lord  Mostyn  was  willing  to  attend  at  the  sale,  and  to  bid  the 
sum  of  35,000/.  for  the  interest  of  the  assignees,  but  if  there  should  be  a  higher 
bidding,  they  were  not  to  be  bound  to  accept  that  sum :  it  was  agreed  and 
declared  (amongst  other  things)  that  Lord  Mostyn  contracted  to  purchase  the 
hereditaments  comprised  in  the  first  and  second  schedules  to  that  indenture,  for 
the  life  of  Lady  Champneys ;  that  Lord  Mostyn  should,  as  the  consideratioB 
for  the  purchase  of  the  estate  and  interest  of  Sir  Thomas  Champneys  and  Us 
assignees  in  the  premises,  pay  to  the  assignees  the  sum  of  35,000/.,  and  as  the 
consideration  for  the  purchase  of  Lady  Champneys^  interest,  should  grant  to 
trustees  named  by  her  a  rent-charge  of  400/.  a  year  for  her  separate  use  during 
her  life,  to  be  cnar^ed  on  part  of  the  hereditaments  comprised  in  the  first 
schedule,  together  with  a  beneficial  lease  of  the  hereditaments  comprised  in  the 
second  schedule,  &c. ;  that  the  contract  thereby  entered  into  should  be  deemed 
one  entire  contract,  so  that  Sir  T.  Champneys  and  the  assignees  should  not  be 
at  liberty  to  insist  on  the  performance  of  tne  same,  so  far  as  related  to  the 
interests  intended  to  be  purchased  from  them,  leaving  any  expectant  or  ulterior 
interest  in  Sir  Thomas  and  Lady  Champneys,  or  vice  versa ;  but  if  Ladj 
Champneys  should  happen  to  die  after  such  sale  by  auction,  and  such  purchase 
by  Lord  Mostyn  at  such  auction  should  have  taken  effect,  but  before  actual 
completion  of  the  purchase,  then  Sir  T.  Champneys  and  the  assignees  should 
have  a  right  to  insist  on  the  payment  of  the  35,000/.,  &c.  And  it  was  therebj 
also  agreed  that  a  good  and  marketable  title  during  the  whole  life  of  Lady 
Champneys,  shoula  be  made  out  to  the  satisfaction  of  Lord  Mostyn  or  his 
counsel,  and  if  not,  then  either  party  was  to  be  at  liberty  to  make  void  the 
contract.  And  it  was  thereby  further  agreed  that  the  assignees  would  imme* 
diately  proceed  to  take  the  step  directed  to  be  taken  by  the  statute  7  Geo.  1h 
c.  57,  previous  to  the  sale  of  tne  estates  of  an  insolvent  debtor^  and  would  use 
their  utmost  endeavours  to  obtain  the  authority  required  by  that  Act  to  sdl 
their  estate  and  interest  in  the  said  hereditainents ;  and  wouldf,  if  tliey  obtained 
such  authority,  thereupon  put  up  such  estate  and  interest  to  sale  by  auction, 
and  permit  such  99k  to  take  place  without  any  reserved  price  or  bidding  in  the 
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mture  of  a  reserved  price,  except  so  far  as  the  proposed  bidding  of  85,000/. 

S^  Lord  Mostyn  mignt  be  so  deemed.  And  it  was  turther  agreed  that  if  Lord 
ostyn  should,  at  any  such  sale,  bid  up  to  35,0002.,  or  any  higher  sum,  for  such 
state  and  interest,  and  there  should  oe  no  higher  bidding,  then  such  estate 
mI  interest  should  be  knocked  down  to  him  at  such  bidding  of  35,000/.  ;  but 
f  such  bidding  of  35,000/.  should  not  be  the  highest  bidding,  and  Lord 
Hostyn  should  not  think  iit  to  make  any  higher  bidding,  then  such  estate  and 
ileiest  sliould  not  be  knocked  down  to  him,  and  he  snould  not  be  the  pur- 
Inser  thereof,  nor  in  any  manner  bound  by  the  covenants  and  agreements 
ODtaincd  in  the  indenture.  And  Lord  Mostyn  thereby  undertook  to  bid  at 
he  sale,  subject  to  the  conditions  therein  contained,  the  sum  of  35,000/.  for  the 
iirchase  of  the  estate  and  interest  of  the  assignees ;  but  if  the  said  bidding  of 
5,000/.  should  not  be  the  highest  at  the  sale,  the  deed  was  to  be  thereupon 
dU  and  void  to  all  intents  and  purposes,  but  at  the  option,  however,  of  Lord 
[ostyn.  And  it  was  thereby  also  provided,  that  Lord  Mostyn  should  not  be 
oond  by  any  particulars  or  conditions  of  sale  which  might  be  proposed  on  the 
■ft  of  the  assignees  for  the  purposes  of  the  sale,  differing  in  any  respect  from 
18  terms  and  conditions  contained  in  the  deed,  unless  a  copy  of  such  par- 
culars  and  conditions  should,  previously  to  such  sale,  be  signed  by  him  or  his 
ilieitor. 

There  was  another  deed  of  even  date,  made  between  Sir  Thomas  and  Lady 
Ihampneys  of  the  one  part,  and  Robinson  and  Gillett  of  the  other,  whereby  it 
na  stipulated  that,  if  the  contract  with  Lord  Mostyn  should  be  prevented  by 
he  premises  being  knocked  down  to  a  higher  bidder.  Lady  Champneys  should 
lot  oe  bound  to  concur  in  the  conveyance  to  the  purchaser ;  and  that,  if  the 
■le  to  Lord  Mostyn  or  any  other  sale  of  the  premises  should  not  take  place 
r  should  not  be  completea  either  by  reason  of  Sir  Thomases  death,  or  from 
ny  other  cause,  then  Robinson  and  Gillett  should  convey  the  premises  in  the 
bit  schedule  to  Lady  Champneys  to  her  separate  use,  and  those  also  in  the 
Mmd  schedule  after  they  had  received  35,000/.  out  of  the  rents  thereof. 

In  pursuance  of  the  arrangement  with  Lord  Mostyn,  a  meeting  of  the 
areditors  was  called  by  the  assignees,  which  took  place  on  the  1st  of  October, 
18S8.  At  this  meeting  the  terms  of  the  arrangement  with  Lord  Mostyn  were 
Med,  and  a  resolution  was  thereupon  passed,  that  the  estate  should  be  put  up 
to  auction  on  the  10th  of  November,  1838,  and  that  the  sum  of  35,000/^ 
ihould  be  fixed  as  a  reserved  bidding.  The  sale  accordingly  took  place  in 
pursuance  of  certain  particulars  and  conditions  of  sale  prepared  by  the 
Mogoees,  and,  after  some  alterations,  ultimately  approved  by  the  counsel  of 
Lord  Mostyn,  it  being  thereby  stated,  amongst  other  things,  that  the  sale 
vas  to  be  without  reserve.  There  were  a  great  many  biddings  at  the  sale,  as 
*dl  by  Lord  Mostyn  as  by  others,  the  hijghest  by  Lord  Mostyn  being 
(9)800/.,  and  the  estates  being  ultimately  knocked  down  to  Wall,  the  agent  of 
night,  at  the  sum  of  50,000/.  The  usual  contract  was  entered  into,  and  a 
deposit  of  5,000/.  was  paid,  as  provided  by  the  conditions  of  sale.  A  good  deal 
of  negotiation  then  took  place  as  to  the  title,  and  difficulties  having  arisen  in 
Terence  thereto,  the  purchase  was  not  completed  on  the  1st  of  November^ 
'889,  on  which  day  Sir  Thomas  Champneys  died.  Whereupon  Flight  refused 
'!>  perform  his  contract,  and  brought  an  action  in  the  name  of  Wall  against  the 
■Qctioneer  to  recover  the  deposit.  On  April,  1840,  the  assignees  filed  their  bill 
0  mforce  specific  performance. 

It  appeared  that  after  the  date  of  the  contract  with  Flight,  the  plaintiffs  sold 
trt  of  the  real  estate  to  the  Chester  and  Crewe  Railway  Company,  under  the 
ompuUory  clauses  of  their  Act ;  and  they  had  also  filed  a  bill  against  Ladj 
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Cbampneys  to  compel  her  to  perform  the  contract  for  the  purchase  of  the  i 
under  the  deed  of  the  ISth  August,  1838,  on  the  ground  that  the  sale  at  fbt 
auction  could  not  be  completed.  This  suit  Lady  Cbampneys  comprondsad  by 
paying  21,000/.  out  of  the  stock,  gcc.,  in  the  Court  of  Chancery,  and ; 
m  the  Insolvent  Debtors  Court,  and  in  the  hands  of  the  receiver.  The  ai 
offened  her  the  benefit  of  the  contract  with  Flight,  but  she  declined  k. 

In  his  answer  to  the  bill  for  specific  performance,  Flight  denied  tbe  agCMj 
of  Wall ;  but  at  the  hearing  by  his  counsel  he  admitted  it,  after  evidence  had 
been  gone  into  to  prove  it.  Flight  also  filed  a  cross  bill  of  discovery^  and  « 
a  motion  for  production  of  documents,  an  order  to  that  effect  was  noade^  asd 
Uien,  for  the  first  time,  the  two  deeds  of  the  18th  August,  1888,  were  made 
known. 

The  cause  now  came  on  to  be  heard,  and  several  defences  were  set  up;  %ik 
the  principal  ^und  and  that  upon  which  the  Court  decided  was,  that  the 
arrangement  with  Lord  Mostyn  constituted  a  reserved  bidding,  which  amounted 
to  a  reserve,  though  the  conditions  of  sale  distinctly  stated  that  it  was  to  k 
without  reserve. 

Kindersley  (with  him  Chandleaa)^  for  the  plaintiffs,  contended  that  then 
was  no  reserved  bidding  at  all ;  the  only  question  being,  whether  it  was  thednt^ 
of  the  assignees  to  make  known  the  arrangement  with  Lord  Mostyn.  No  ham 
was  done,  however,  because  the  property  was  sold  for  a  much  larger  sum,  and  the 
defendant  was  aware  that  Lord  Most3m  would  attend  and  bid  85,0002^  It  hd 
also  been  said  that  the  assignees  were  bound  to  sell  in  six  months,  and  also  Is 
get  the  order  of  the  Insolvent  Debtors  Court  to  sell  or  to  confirm  tbe  sik; 
and  that  if  the  trustees  for  sale  insert  conditions  which  they  do  not  afterwtfdi 
act  upon,  the  contract  is  void ;  but  that  is  not  the  case.  {Wright  v.  Jlfaimifar, 
4  Beav.  512.)  (a)  As  to  the  signature  of  the  conditions  by  Lord  Mostyn,  if  that 
fiu!t,  from  its  being  too  late  put  in  issue,  has  not  been  proved,  an  inquiry  iriD 
be  directed. 

Turner  (with  him  SoupeU  and  Itogera)^  for  die  defendants.  Flight  and 
Wall.— -The  terms  of  the  agreement  between  the  vendors  and  Lord  Mostyn 
must  be  taken  most  strongly  against  the  former ;  and  it  was  thereby  stipulated 
that  Lord  Mostyn  should  have  an  absolute  unqualified  title  if  he  became  the 
purchaser  at  35,000/.,  and  he  was  not  to  be  subject  to  the  printed  conditions  cf 
sale.  Then  as  to  that  clause  which  stipulated  that  if  Lord  Mostyn  should  bid 
more  than  35,000/.,  and  there  should  be  no  higher  bidding,  the  estates  should 
be  knocked  down  to  him  at  that  sum,  it  was  the  fair  construction  to  put  upon 
the  words,  that  Lord  Mostyn  was  to  have  the  property,  in  that  case,  at  85,0002. 
only,  though  he  should  bid  more.  The  agreement,  therefore,  was  fraudulent, 
inasmuch  at  it  was  not  made  known  to  the  public ;  for  persons  going  to  a  sale, 
which  is  to  be  without  reserve,  think  every  one  is  bidding  on  the  terms  sod 
conditions  set  forth  in  the  particulars  of  sale,  and  is  to  take  the  estate,  if  knocked 
down  to  hfpi,  accordingly.  Besides,  Lord  Mostyn^s  position  as  remainder-man, 
coupled  with  his  actual  bidding  at  the  sale  according  to  the  printed  conditions^ 
as  was  supposed,  could  not  but  have  a  great  effect  upon  the  oiddings  of  Fl^ht 
and  others,  who,  seeing  Lord  Mostyn,  to  whom  the  property  was  known  to  be 
very  desirable,  bid  49,800/.,  might  easily  be  induced  to  bid  50,000/.,  with  Ae 
hope  of  getting  something  afterwards  for  their  bargain.  Then  as  to  a  mistake 
or  omission  in  the  agreement,  the  Court  cannot  rectify  it  and  then  carry  it  into 
effect.     {Wheeler Y.  Collier,  1  M.  &  M.  123;  E^ parte  Sidebotham,  EeBar- 

(a)  la  Wright  ▼.  Mcntnder,  it  WM  held  that  the  does  not  itrictly  eomply  with  the  mavser,  &&  of 
1  &  2  Vict.  c.  110,  8.  47  (loflolTent  Debtors  Act),  seiling  real  estate  as  directed  by  the  cre^ton,  tke 
if  directory  only;  so  that  atthongh  the  assignee     contract  is  not  Toid. 


ROBINSON  9.  WALL.  88» 

fifigton^  2  M.  &  A.  146.)  It  was  not  enough  to  say  that  Lord  Mostjn  would 
iid  86,000/.  at  the  sale,  but  the  assignees  ought  expressly  to  have  stated  in  the 
MDticulars  the  provisions  of  the  deed  of  arrangement ;  and  the  omission  of  such 
ilalement  is  equivalent  to  a  misrepresentation  of  the  real  facts  of  the  case,  of 
rhicb  the  defendant  was  in  ignorance  till  the  production  of  the  deed  of  August, 
1888,  in  consequence  of  the  bill  of  discovery  which  he  had  filed.  Moreover, 
lie  plaintifis  have  waived  their  right  to  a  specific  performance  by  a  voluntary 
lie  of  part  of  the  property  to  the  Chester  and  Crewe  Railway  Company, 
rbey  also  filed  a  bill  against  Lady  Champneys  to  compel  her  to  perform  her 
ntract  under  the  second  deed  of  Au^st,  18S8,  on  the  ground  that  the  sale 
It  the  auction  had  not  been  completed;  and  this  suit  they  compromised  in 
Qosideration  of  receiving  21,500/.,  for  which  they  took,  in  part  payment,  all 
he  funds  in  the  Court  of  Chancery,  and  the  Insolvent  Debtors^  Court, 
liuch,  by  their  contract  at  the  auction,  they  had  sold  to  Mr.  Flight.  On  these 
mus  so  withdrawn  Mr.  Flight  has  a  lien  for  his  deposit  of  5,000/.,  in  case  no 
ide  can  be  made  out.  And  yet,  after  all  this,  they  come  here  for  what  they 
dl  specific  performance ;  but  their  bill  is  merely  a  bill  seeking  payment  of 
sum  of  money,  specific  performance  being  out  of  the  question.  On  the  subject 
f  specific  performance  they  cited  KnatchbuU  v.  Grueber  (8  Meriv.  124) ; 
Tameti  v.  Yielding  (2  Sch.  &  Lef.  549)  ;  Cadman  v.  Homer  (18  Ves.  10) ; 
hoia  V.  Symonda  (1  Cox,  402)  ;  Viscount  Clermont  v.  Taaburgh  (1  Jac.  &: 
V.  112)  ;  Meadows  v.  Tanner  (5  Mad.  84)  ;  Brealey  v.  Colline  (1  Y.  817) ; 
lev  V.  Marsh  (8  Y.  &  Jer.  881)  ;  Withy  v.  Cottle  (1  Sim.  &  Stu.  174) ; 
"kiortt  V.  Rothschild  (1  Sim.  &  Stu.  590) ;  and  Holland  v.  Eyre  (2  Sim. 
c  Stu.  194). 

BUtonj  for  the  auctioneer,  who  had  been  made  a  party. 

Kindersleyj  in  reply. 

Judgment. — November  16,  1846. 

The  Master  of  the  Rolls. — This  bill  is  filed  for  the  specific  performance 
of  an  agreement  entered  into  by  the  plaintifis,  as  assignees  of  the  estate  of  Sir 
Ihomas  Champneys,  an  insolvent  debtor,  for  the  sale  of  the  estate  and  interest 
of  the  insolvent  in  certain  property  of  his  wife  to  the  defendant  Flight,  who, 
bj  Us  agent.  Wall,  became  the  purchaser  thereof  by  auction.  Lady  Champ- 
it^  the  wife,  was  entitled  for  her  life  in  possession  to  estates  of  great  value ; 
ad  the  interest  of  the  husband  therein  was  vested  in  the  plaintiffs  as  assignees, 
ad  they  were  desirous  to  sell  the  same. 

Sir  Thomas  and  Lady  Champneys  were  both  of  them  considerably  advanced  in 

Cv,  and,  in  default  of  issue  of  Lady  Champneys,  the  estates  were  limited  to 
y  Mostyn  for  life,  with  remainder  to  her  son  in  tail ;  and  under  the  circum* 
tetees,  Lord  Mostyn  was  desirous  of  purchasing  the  whole  estate  and  interest  of 
I^y  Champneys,  as  well  the  interest  which  had  become  vested  in  the  assignees  of 
JMr  husbano,  as  the  estate  and  interest  which,  subject  to  that  interest,  remained 
uihorsdf ;  and  with  a  view  to  effect  that  object.  Lord  Mostyn  made  certain 
proposals  to  the  assignees  and  Lady  Champneys  resf)ectively.  The  assignees 
i^ere  aware  that  a  sale  by  them  could  only  be  valid  if  made  by  auction,  and 
^idnking  the  offer  made  by  Lord  Mostyn  advantageous,  they  endeavoured  at 
^  same  time  to  secure  to  the  creditors  of  the  msolvent  the  benefit  of  the 
^Qlltnict  with  Lord  Mostyn,  and  also  a  better  bargain,  if  it  could  be  obtained, 
y  auction.  Their  object  was  laudable,  whatever  might  be  the  difiiculty  of 
ttaining  iU  On  the  other  hand.  Lord  Mostyn  did  not  wish  to  purchase  the 
^farest  of  the  assignees,  unless  he  could  also  purchase  the  interest  of  Lady 
liainpieyB,  and  his  proposals  fin:  the  purchase  of  the  several  interests,  though 
▼oL.  n.  a 


aOO  REAL  PROPERTY  AND  GONTEYANGINO  CASES. 

necessarily  distinguished  in  respect  of  the  considerations,  the  payment  of  the 
purchase-money,  and  the  conveyance,  ^ere  intended  to  be  the  foundation  of  odb 
entire  contract.    The  o£Per  of  £ord  Mostyn  was  to  pay  S5,0002.  for  the  immt 
of  Sir  Thomas  Champneys  and  the  assignees  in  the  estates,  and  in  certain  stodtt 
and  sums  of  money  to  which  the  assignees  were  entitled ;  and  be  propond  to 
purchase  the  interest  of  Lady  Champneys  for  an  annuity  of  40(M.  a  year,  for 
the  lease  of  a  certain  portion  of  the  estates,  and  other  oonsideratioitt.    An 
agreement  was  come  to,  and  was  expressed  in  a  deed  made  between  the  {diiiDti& 
of  the  first  part.  Sir  Thomas  and  Lady  Champneys  of  the  second  pert.  Lord 
Mostyn  of  the  third  part,  and  Bateman  and  Lawrence  of  the  fourth  pnt 
The  deed  recited  that  tne  assignees  were  of  opinion  that  it  would  be  extrandj 
advantageous  to  the  creditors  of  Sir  Thomas  Champneys  under  the  secood 
insolvency  to  accept  the  proposal  of  Lord  Mostyn  to  purchase  the  inscdvenlfB 
interest ;  but  they  were  advised  that  they  had  no  power  to  accept  it,*  and  that 
it  was  their  duty  to  sell  the  interest  of  the  assignees. by  public  auction,  is 
directed  by  the  statute ;  that  they  were  willing  to  put  up  such  interest  to  be 
sold  by  public  auction,  and  to  sell  the  same  to  Lord  Mostyn,  if  he  should  be 
the  highest  bidder ;  and  that  Lord  Mostyn  was  to  attend  at  the  sale,  and  bid 
85,000/.   for  the  purchase  of  the  interest  sold,  on  the  understanding  thit, 
if  a  higher  bidding   should    be  made  at  such  sale,   the  same  should  be 
accepted,  and  the  assignees  should  not  in  that  event  be  required  to  aooqit 
the  sum  of  35,000/.    And,  after  other  recitals,  it  was  witnessed  that  Loid 
Mostyn  contracted  to  purchase  the  interest  sold  by  the  assignees,  and,  as  Ae 
price  for  the  same,  to  pay  to  the  assignees  the  sum  of  S6,000/.,  and,  as  die 
price  or  consideration  for  the  purchase  of  the  interest  of  Lady  ChampDeyi»  to 
pay  her  the  consideration  therein  mentioned ;  and  the  contract  was  to  be  deoncd 
one  entire  contract,  so  that  the  assignees  should  not  be  at  liberty  to  inaistco 
the  performance  of  the  same  as  to  their  interest,  leaving  any  expectant  or 
ulterior  interest  in  Sir  Thomas  and  Lady  Champneys,  or  vice  versa.    Bnt  if 
Lady  Champneys  happened  to  die  after  the  sale,  ana  liord  Mostyn^s  purchitt 
at  the  auction  should  have  taken  eflect,  but  before  completion  thereof,  then  the 
assignees  and  Sir  Thomas  Champnejrs  might  insist  on  the  payment  of  the 
d5,M)0/.  and  on  the  other  terms  mentioned.    And  it  was  agreed  that  a  good 
and  marketable  title  to  the  estate  during  the  whole  life  of  Lady  Champneys 
was  to  be  adduced  as  therein  mentioned ;  and  if  such  title  should  not  be  made 
out  to  the  satisfaction  of  Lord  Mostyn  or  his  counsel,  either  party  was  to  be  at 
liberty  to  make  void  the  contract ;  and  the  assignees  were  to  take  the  neoessarr 
steps,  and  use  their  best  endeavours,  to  obtain. audiority  to  sell  the  estate^  aod 
were,  if  they  obtained  it,  to  put  up  their  estate  and  interest  for  sale  by  public 
auction,  and  to  permit  such  sale  to  take  place  without  any  reserved  pnce^  or 
bidding  in  the  nature  of  a  reserved  price,  save  and  except  so  far  as  the  pnK 
posed  bidding  of  the  sum  of  85,000/.  by  Lord  Mostyn  might  be  deemed  a 
reserved  price  or  bidding ;  and  if  Lord  Mostyn  should  at  such  sale  bid  up  to 
and  the  sum  of  85,000/^,  or  any  higher  sum,  for  such  estate,  right,  or  intereit, 
and  tbexe  should  be  no  higher  bidding,  then  the  estate  was  to  be  knocked  dowo 
to  him  at  such  bidding  of  35,000/. ;  but  if  such  bidding  of  85,0001.  should  not 
be  the  highest  bidding  at  such  sale,  and  Lord  Mostyn  should  not  think  fit  to 
make  any  higher  bidding,  then  it  was  agreed  that  such  estates  should  not  be 
knocked  down  to  him,  and  that  he  should  not  be  the  purchaser,  or  bound  by 
the  contract ;  and  he  undertook  to  bid  at  the  sale,  subject  to  the  conditions 
contained  in  the  deed,  the  sum  of  85,000/.  for  the  purchase  of  the  estates  and 
interest  of  the  assignees ;   but  if  the  bidding  of  85,000/.  should  not  be  the 
highest  at  the  sale^  the  d^  should  be  thereupon~at  the  option,  however,  of 
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Lord  Mostyn — null  and  void  to  all  intents  and  purposes.  And  it  was  provided, 
that  Lord  Mostyn  should  not  be  bound  by  any  particulars  or  conditions  of  sale 
irbich  might  be  prepared  on  the  part  of  the  assignees  for  the  purpose  of  the 
intended  sale  by  auction,  differing  in  any  respect  m>m  the  terms  and  conditions 
contained  in  the  deed,  unless  copies  of  such  particulars  and  conditions  should, 
[Hreviously  to  such  sale,  be  signed  by  him  or  his  solicitor.  There  were  other 
terms,  which  do  not  appear  to  me  necessary  to  be  noticed  on  the  present 


By  this  deed,  as  it  appears  to  me,  the  assignees  secured  a  bidding  of  85,000/., 
QOt,  as  in  the  ordinary  case  of  a  reserved  bidding,  with  a  view  of  buying  in  the 
sttate  for  the  vendor  nimself,  and  having  a  resale  in  case  no  higher  price  should 
be  offered,  but  in  pursuance  of  their  contract,  and  for  the  benefit  of  the  insol- 
Fent'*8  estate,  with  a  view  to  secure  the  estate  sold  to  their  own  conditional 
Fendee,  Lord  Mostyn,  for  the  sum  of  35,000/.,  in  case  no  higher  price  should 
be  offered.  Whether  this  was  to  be  deemed  a  reserved  biddmg  seems  to  have 
been  considered  doubtful,  but  it  was  stipulated  that  there  should  be  no  other. 
By  the  deed  Lord  Mostyn  was  to  have  a  good  and  marketable  title,  and  was  not 
to  be  bound  by  the  particulars  and  conditions  of  the  intended  sale  by  auctiony 
unless  signed  by  himself  or  his  solicitor.  He  was  to  be  released  from  his 
contract  if  there  was  any  higher  bidding,  and  he  did  not  think  fit  to  bid  still 
higher.  And  there  was  the  extraordinary  provision,  that,  if  he  bid  higher  than 
86,000/.,  and  there  was  no  other  bidding  higher  than  his,  then  the  estate  should' 
be  knocked  down  to  him  for  35,000/.  I  can  scarcely  think  that  the  intention 
of  the  parties  was  such  as  the  words  of  the  clause  purport  to  express  it  to  have 
been ;  they  seem  to  be  repugnant  to  the  intention  which  is  to  be  collected  from 
other  parts  of  the  deed ;  and  if  the  question  had  arisen  between  the  assignees 
and  Lord  Mostyn,  they  might  have  been  aUe  to  shew  that  he  was  bound  to  pay 
the  full  amount  of  his  bidding,  even  in  the  case  contemplated  by  the  clause. 

At  a  meeting  of  the  creditors  held  on  the  1st  of  October,  1838,  it  was  pro- 
posed and  resolved  that  the  estate  and  interest  of  the  assignees  should  be  sold 
on  the  10th  November  then  next;  and  it  was  also  agreed  that  the  sum  of 
85,000/.  should  be  fixed  as  the  reserved  bidding.  This  resolution  was  passed 
on  what  is  stated  to  have  been  a  full  explanation  of  the  state  of  the  insolvent^a 
estate ;  and  on  reading  the  several  deeds  executed  by  the  parties  to  the  arrange- 
ment entered  into  by  the  assignees,  I  must  consider  that  the  reserved  bidding 
mentioned  in  the  resolution  had  reference  to  the  agreement  with  Lord  Mostyn, 
by  which  a  bidding  to  the  amount  of  85,000/.  was  secured.  It  seems  to  have 
been  thought  that  the  stipulation  with  Lord  Mostyn  ought  to  be,  or  at  least 
miffbt  be,  deemed  a  reserved  bidding. 

The  sale  took  place  on  the  10th  November,  1888 ;  the  particulars  and  con- 
ditions had  been  printed  and  published;  and  it  was  expressly  stated  in  the 
particulars  that  the  property  was  to  be  sold  without  reserve,  and  no  reference 
was  made  to  the  contract  with  Lord  Mostyn.  The  conditions  of  sale  were 
•pecial,  and  not  in  all  respects  such  as  Lord  Mostyn  was  bound  by,  according 
to  the  terms  of  the  deea,  unless  they  were  previously  signed  by  him  or  his 
■olicitor.  It  is  said  that  there  were  many  biddings  .at  the  sale,  and  that  the 
biddings  made  on  behalf  of  Lord  Mostyn  ultimately  reached  the  sum  of 
49,800l.  The  defendant  Flight,  by  his  agent  Wall,  bid  50,000/.,  and  signed 
the  contract,  as  usual  in  such  cases. 

On  the  1st  of  November,  1839,  Sir  Thomas  Champneys  died,  and  thereupon 
the  interest  of  the  assignees,  except  as  to  sums  alreaiidy  accrued,  ceased.  The 
bill  was  filed  in  April,  1840.  It  is,  in  form,  a  bill  for  the  specific  performance 
of  the  agreement,  but  the  object  is  to  compel  Fls^^t  to  pay  a  very  large  sam  of 
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mapej  for  a  comparatiyely  small  consideration,  to  perform  a  contract  lAAAk^  ni 
consequence  of  the  early  death  of  Sir  Thomas  Champneys,  had  proved  to  be 
a  very  losing  bargain.  *  The  performance  is  redsted  on  several  groands:  tte 
first  IS,  that  the  estate  was  professed  to  be  sold  without  reserve,  and  was  in  fact 
sold  without  any  notice  being  given  of  the  agreement  with  Lord  Mottyn,  hj 
which  a  bidding  of  85,0007.  was  secured,  and  by  which  Lord  Mostyn  m 
brought  into  competition  with  the  public,  under  a  private  agreement  with  the 
vendors,  which  gave  him  advantages  over  them.  By  that  agreement,  as  it  stood, 
his  risk  was  less  man  that  of  the  others,  who  therefcnre  did  not  bid  in  competitiao 
on  £Eur  or  equal  terms,  or  on  the  equal  terms  which  may,  and  ^nerally  do^ 
exist  among  persons  who,  from  every  variety  of  motive  and  caprice,  ana  with 
different  degrees  of  knowledge  and  intelligence,  may  be  in  competition,  as  to  the 
price  to  be  given  for  the  property  sold,  out  on  unequal  terms,  in  which  the 
advantage,  if  any,  was  given  to  Lord  Mostyn  by  private  arrangement  with  the 
vendors.     It  is  said,  indeed,  that  the  advantage  appearing  to  be  given  by  the 
deed,  in  respect  of  the  title  or  the  particulars  of  the  sale,  was  not,  in  fact,  pos- 
sessed by  Lord  Mostyn,  because  his  counsel  had  approved  of  the  conditions; 
and  it  appears  that  the  deed  which  contains  the  agreement  was  not  introduced 
into  the  case  till  it  was  too  late  to  allege  and  prove  any  facts  by  which  the 
apparent  effect  of  it  might  have  been  traversed.     It  mi^t,  if  this  cause  had 
turned  on  that  point  alone,  have  been  proper  to  direct  an  inquiry  on  the  subject 
But,  independently  of  that  point,  which  is  by  no  means  immaterial,  I  am  of 
opinion,  tnat,  while  this  deed  was  in  force,  the  sale  ought  not  to  have  been 
jnoposed  to  have  been  made  without  reserve.     In  one  sense,  indeed,  there  was 
no  reserve.    A  reservation  of  the  estate  to  the  vendors,  for  the  purpofe  of 
resale,  was  not  contemplated  or  provided ;  the  estate  was  to  be  sold,  in  any 
event,  either  to  Lcnrd  Mostyn  or  some  higher  bidder;  but  in  another  view, 
a  reserve  has  been  justly  considered  to  mean  a  reserved  bidding,  or  a  resoi- 
vation  of  a  right  for  the  vendor  to  make  a  bidding  for  the  purpose  of  enhancing 
ch:  keeping  up  the  price,  or  preventing  the  estate  from  being  sold  for  lees  thia 
a  certain  sum.    Now  Lord  Mostyn,  fy  his  agreement,  had  made  it  his  duty— 
he  had  entered  into  an  obligation  with  the  assignees — to  advance  the  price  at 
least  to  35,00(M1,  to  prevent  the  estate  from  t^ing,  or  seeming  to  be,  sold  fer 
less  than  that  sum  ;  and  it  does  not  appear  to  me  to  make  any  substantial  dif- 
ference whether  such  a  bidding  is  made  by  the  vendors  personally,  or  by  the 
agent  immediately  employed  by  them,  or  by  a  person  who,  for  considantioos 
moving  from  them,  has  entered  into  a  contract  with  them  to  do  it.  In  thiscase^ 
after  the  35,000/.  had  been  obtained  by  successive  biddings.  Lord  Mostyn,  as 
far  as  the  price  alone  was  concerned,  might  be  in  a  fair  ocnnpetition  with  other 
bidders.    The  highest  bidder  was  to  be  the  purchaser  truly  without  reserve 
But  the  auction  appears  to  me  to  have  commenced  in  error ;  it  was  from  the 
beginning  tainted  with  reserves,  whilst  it  professed  to  be  without  reserve ;  and 
when  we  add  to  this  the  situation  in  which  Lord  Mostyn  stood,  in  consequence 
of  that  which  the  parties  called  the  entire  contract,  and  the  interest  which  he 
had  acquired,  that  which  he  agreed  to  buy  from  Lady  Champneys,  I  thdnk, 
in  the  absence  of  any  notice  of  this  agreement,  and  on  a  sale  professing  to  be 
without  reserve,  the  auction  was  not  properly  conducted,  and  the  contract 
thereupon  entered  into  is  not  a  contract  of  which  this  Court  ought  to  decree 
a  specific  performance ;  and  I  am  therefore  of  opinion,  that,  on  these  grounds, 
ana  without  reljring  on  the  other  objections  raised  b}t  the  defendant,  this  UII 
must  be  dismissed. 

On  the  Question  of  costs,  I  think,  generaUy  speaking  in  such  dases,  if  the  bill 
ia  dismissed,  it  is  dismissed  with  costs.    I  have  some  hesitation  as  to  the  whole 
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covts  in  this  case.  I  find  it  now  admitted  that  Mr.  Flight  was  bound  by  the 
contract  with  Wall,  and  that  Wall  was,  in  substance  and  effect,  his  agent 
I  have  bad  no  explimation  given  to  me  of  these  circumstances.  What  I  find  is 
a  statement  in  his  answer,  insisting  that  he  was  not  bound  by  the  contract  with 
Wall ;  and  I  find  now,  without  explanation,  an  admission  by  the  parties,  that 
lie  is  bcmnd  b3r  the  contract  wijth  Wall.  My  opinion  is,  that  any  expense  which 
has  been  occasioned  by  that  allegation  in  his  answer  ought  to  be  paid  by  him, 
and  deducted  from  the  other  costs  of  the  suit,  provided  there  is  nothing  more 
HI  the  matter. 


ROLLS  COURT. 

Wednesday  and  Thursday ^  June  3  and  4,  and  Tuesclay^  July  28,  1846. 
LocKHART  V.  Haxdy.  (a) 

Mortgage    Ttimg  emm  mm^—'Pari  9»amer€iiom — Foreelomare^'Le§Mey'^bUert$i, 

J.  W.f  a  m9rtffM0e9  mfee  qf  emrimin  evpyhM  mUUi»,  uuigned  the  deki  therebp  aeemred,  and  eeii. 
Myoi  ike  mtatee  to  A.  B„for  tke  purpoie  of  teeurimg  a  wm  of  money  ad/oameed  to  him,  Beinf^ 
entitled  to  the  mortgage  intereit  o^  the  original  mortgage,  and  to  the  equity  qf  redemption  qf  the 
eeeondary  mortgage,  a$id  being  aleo  teieed  of  another  eetate,  tubjeet  to  a  mortgage  thereof  to  the- 
mme  A.  B,,  J,  W,  made  hie  vfiil,  emd  thereby  deeieed  the  copyhold  eetatee  to  B,  L,,  hie  eieter^in- 
Ume^for  l\fe,  wUh  remainder  to  her  daughter  in  fee;  and  the  other  eetaie  to  /.  X.,  At>  nephew,  in 
foOf  '*  he  paying  the  mortgage  thereon.'*  In  a  part  qf  the  will,  called  a  schedule,  he  gave  A,  B,, 
to  whom  he  had  made  both  mortgages,  2,000/.  "  through  the  medium  qf  hie  executors,  to  exone» 
rmte*'  the  second  mortgage,  €md  1,0001.  **  to  clear  in  part"  the  copyhold  mortgage.  He  then 
demised  the  residue  qfkis  real  and  personal  eetmte  to  his  eseecutors,  **  in  aidqf  payment  qfhis  debte 
emd  legacies."  After  the  testator's  decease,  the  rqpresentatioes  of  A.  B,  foreclosed  the  mortgage 
of  the  copyhold  estates,  both  original  and  derivative . — 

HM,  first,  that  the  devisem  qf  the  copyhold  estates,  notwithstanding  the  foreclosure,  were  entitled 
to  tke  sum  of  1,00M.  so  gieen  to  dear  in  part  the  mortgage  thereon;  secondly,  that  the  devisee  qf 
the  ether  estate  was  not  entitled  to  have  it  exonerated  wholly  out  qf  the  testator's  general  personal 
aetate,  but  otUy  to  the  extent  qf  2,000/. ;  and  thirdly,  that  the  1,000/.  legacy  was  to  be  payable 
with  interest  at  5/.  per  cent,  from  one  year  qftcr  the  testator^s  death,  the  mortgage  being  at  that 
rate  of  interest. 

EXCEPTIONS  having  been  taken  to  the  Master's  report  in  this  case,  they 
were  argued  and  disposed  of  {vide  «tfpra,  p.  £87),  and  the  cause  now  came 
before  the  Court  on  further  directions.  John  Wastie,  the  testator  in  the  cause 
(pitie  ntprij  p.  384),  being  a  mortgagee  of  the  Fieldhead  copyhold  estate,  .had 
assigned  the  debt  securea  thereon,  and  conveyed  the  estate  itself,  subject  to 
l^edemption,  to  Mr.  Browne,  as  a  security  for  the  sum  of  1,600/.  advanced  on 
loan.  The  testator  was  also  entitled  to  an  estate,  called  the  Buttermere  estate, 
situate  in  the  county  of  Wilts,  subject  to  a  mortgage  thereof  to  the  same  Mr. 
Browne,  to  secure  to  him  three  several  sums,  amounting  in  all  to  4,600/. 

In  this  state  of  his  property  and  under  these  circumstances,  the  testator  made 
Ilia  will,  dated  the  7th  of  August,  18S5,  and  thereby  devised  his  Buttermere 
estate  in  the  manner  following : — **  I  mve  and  devise  to  my  nephew,  James 
Lockbart,  Esq.,  all  my  manor  lands  at  Buttermere,  in  the  county  of  Wilts,  to 
bold  to  him  and  his  heu-s  for  ever,  he  paying  a  mortage  thereon"  In  another 
clause  of  his  will,  he  devised  his  interest  in  the  Fieldhead  estate  in  these  terms : 
^  I  give  and  devise  to  Elizabeth,  the  wife  of  mv  dear  brother,  James  Lockhart, 
all  my  bouse  and  lands,  called  Fieldhead,  ana  rights  of  common,  now  in  the 
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occupation  of  Mr.  Arden  as  my  tenant,  situate,  lying,  and  being  in  the  parish 
of  Hawkshead,  in  the  county  of  Lancaster,  together  with  all  rij^ts  of  opmmoa 
and  turbary,  but  for  her  sole  and  separate  use  only,  during  her  li£^;  and  from 
and  after  her  decease,  I  ^ve  and  devise  the  said  house  and  lands,  widi  its  rights 
and  appurtenants  aforesaid,  to  Elizabeth  Lockhart,  daughter  of  my  said  bromer, 
by  Elizabeth,  his  wile,  and  to  her  heirs  for  eva*.^'  The  testator  then  gave  dl 
the  rest  and  residue  of  his  real  and  personal  estate  (except  an  Irish  mortgage^ 
which  he  directed  to  be  applied  as  tnerein  mentioned)  to  John  Hardy  $x3i  Lis 
heirs,  in  trust,  <^  to  aid  in  payment  '^  of  his  debts  and  legacies.  In  what  he 
called  a  schedule  to  his  will,  the  testator  made  several  pecuniary  dispositions, 
and  among  others,  he  gave  **  to  Mr.  Browne,  through  the  medium  of  my  execu- 
tors, S,000/.,  they  being  directed  therewith  to  exonerate  my  Buttermere  mor^ 
gage ;  and  to  them  1,000Z.  to  dear  in  part  my  Fieldhead  mortgage  i^  and  there 
was  this  further  clause :  ^*  Mr.  Hardy  and  nis  heirs  to  throw  into  the  genend' 
fund  for  payment  of  debts  and  legacies;  purchasers  need  not  look  to  the  appli- 
cation of  their  purchase-money,  the  additional  sum  of  the  produce  of  Lugg»- 
hall  being  thrown  into  the  mass.^ 

After  tne  testator^s  death,  the  representatives  of  Mr.  Browne,  who  was  also 
dead,  foreclosed  the  mortgage  of  the  Fieldhead  estate  against  both  the  origiDiI 
mortgagor  and  Mr.  Wasties  representatives  {vide  suprij  p.  S85),  and  sevenl 
suits  were  instituted  for  the  administration  of  the  testator^s  estate ;  and  at  die 
hearing  on  the  5!6th  of  February,  1839,  a  decree  was  made  therein,  and  it  vis 
referral  to  the  Master  to  make  certain  inquiries.  The  Master  having  mode  his 
report,  the  causes  now  came  on  again  upon  further  directions,  the  principal 
questions  for  the  opinion  of  the  Court  being,  first,  whether,  having  r^;ara  to 
the  foreclosure  of  tne  mortgage  of  the  Fieldhead  estate,  the  devisees  thereof 
were  entitled  to  the  benefit  of  the  legacy  of  1,000/.  given  by  the  testator,  to  be 
applied  in  part  discharge  of  the  mortgage  to  which  their  mterest  in  the  estate 
was  subject ;  and  seconoly,  whether  the  devisee  of  the  Buttermere  estate  was 
entitled  to  have  the  same  exonerated  out  of  the  testator^s  general  estate  from  the 
whole  of  the  mortgage  thereon,  or  only  to  the  extent  of  the  legacy  of  S,00(U1, 
expressly  given  for  that  purpose. 

Kinderaley  (with  him  Lloyd)y  for  James  Lockhart  the  younger,  the  devisee 
of  the  Buttermere  estate,  contended  that  the  testator^s  personal  estate  ought  to 
be  applied  in  exoneration  of  the  mortgage  on  the  Buttermere  estate^  and  that 
the  words,  "  he  paying.  Sec,"  were  only  equivalent  to  the  words,  **  subject 
thereto,^  which  were  hdd  not  to  mean  that  the  devisee  was  to  take  cum  onere; 
but  on  the  subject  of  exoneration  they  cited  Gawer  v.  Mead  (2  Prac  Chan. 
£),  (a)  and  as  to  a  mistake  in  the  amount  of  the  legacy,  they  also  cited  MUtnar 
V.  Milner  (1  Ves.  sen.  186) ;  Clarke  v.  Guise  (2  Ves.  617)  ;  Brackenbury  v. 
Brackenbury  (2  Eden,  276) ;  PhMipa  v.  Chamberlain  (4  Ves.  61) ;  Garvegr. 
Hibbert  ^19  Ves.  126)  ;  Danveray.  Manning  (2  Bro.  C.  C.  18). 

Roupetl  and  Ellia^  for  the  surviving  executor. 

Tinney  and  H.  Clarke,  for  the  devisees  of  the  Fieldhead  mortgage. 

Teed,  Hardy,  Bailey,  and  Trower,  &c.,  for  other  parties. 

Turner  (with  him  Shapier),  for  James  Lockhart  the  elder,  the  testator's 
heir-at-law. — As  to  the  question  of  the  exoneration  of  the  whole  of  the  Butter 
mere  mortgage,  or  only  to  the  extent  of  2,000/.,  it  is  said  that  the  words  ^he 
paying,  &c.,  are  equivalent  to  the  words  *^  subject  to  the  mortgage  C*  but 
there  is  an  essential  aiflerence,  for  the  words  **  subject,  &c.,'*  are  only  descrip- 
tive of  the  testator's  interest  in  the  estate,  and  do  not  prevent  exoneration. 

(a)  Oower  ▼.  Mead  wmi  a  derise  to  J.  N.,  upon     legacies ;  and  yet  tiie  personal  estate  was  ^plied,  ia 
condition  that  he  should  pay  the  testator's  debts  and     ease  of  the  real,  to  their  disehaige. 
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(Serle  v.  St  Ehv^  S  P.  Wms.  886.)  (a)  Besides,  why  should  the  testator  give 
the  directions,  which  he  has  given,  as  to  the  part  payment  of  this  particular 
debt,  if  he  meant  it  merely  to  oe  paid  out  of  the  general  personal  estate,  in  the 
same  manner  as  his  other  debt  ?  There  is  surely  some  distinction  thereby 
intended.  {Hancow  v.  Abbey^  11  Ves.  179 ;  (6)  IVelby  v.  Rockcliffey  1  Rus«. 
&  Myl.  671 ;  (c)  Evans  v.  Cockeram,  1  Coll.  C.  C.  488.)  (d)  The  rest 
and  residue  of  the  real  and  personal  estate  is  given  to  the  trustee  for  rayment  of 
debts  and  legacies ;  and  the  testator  says,  *^  I  will  exonerate  the  Buttermere 
mortgage  to  the  extent  of  2,000/.'' 
JKndersleffj  in  reply. 

Jttdgment — Jvly  S8. 

The  Master  of  the  Rolls. — In  August,  1831,  a  copyhold  estate  called 
Fieldhead  was  vested  in  fee,  by  way  of  mortgage,  in  John  Wastie,  the  testator 
in  the  cause,  for  the  purpose  of  securing  to  him  two  considerable  sums  of 
money  due  and  owing  by  William  Henry  Smith,  who  was  entitled  to  the 
equity  of  redemption ;  but  Mr.  Wastie,  having  borrowed  from  William  Browne 
a  sum  of  1,600/.,  executed  to  him,  for  the  purpose  of  securing  payment  of  that 
sum,  an  assignment  of  the  debt  due  from  Smitn,  and  a  conveyance  of  the  Field- 
head  estate,  subject  to  redemption  by  himself,  from  Browne,  and  at  the  date 
of  his  will  Mr.  Wastie  was  entitled  to  the  mortgage  interest  of  the  mortgage 
Grom  Smith,  and  the  equity  of  redemption  of  the  mortgage  executed  by  himsdf 
to  Browne.  Mr.  Wastie  was  at  the  same  time  seised  of  an  estate  called  or 
known  by  the  name  of  Buttermere,  in  the  county  of  Wilts,  subject  to  a  mortgage 
to  the  same  Mr.  Browne  for  securing  the  payment  of  three  several  sums  of 
money,  amounting  together  to  4,660/.,  with  mterest  thereon.  By  his  will,  dated 
the  7th  of  August,  1835,  he  devised  as  follows :  — **  I  give  to  my  nephew, 
James  Lockhart,  Esq.,  all  my  manor  lands  at  Buttermere,  in  the  county  of 
Wilts,  to  hold  to  him  and  his  heirs  for  ever,  he  paying  a  mortage  thereon.^ 
And  then,  in  another  part  of  his  will,  he  gives  and  devises  to  '^  Elizabeth,  the 
wife  of  my  dear  brother,  all  my  house  and  lands  called  Fieldhead,  and  riffht  of 
common,  now  in  the  occupation  of  Mr.  Arden,  as  my  tenant,  situate,  lying, 
and  being  in  the  parish  or  Hawkshead,  in  the  county  of  Lancaster,  together 
with  all  rights  of  common  and  turbary,  but  for  her  sole  and  separate  use  only, 
during  her  life ;  and  from  and  after  her  decease,  I  give  and  devise  the  said 
house  and  lands,  with  its  rights  and  appurtenants  aforesaid,  to  Elizabeth 
LfOckhart,  daughter  of  my  said  brother,  by  Elizabeth,  his  wife,  and  to  her  heirs 
fot  ever.  All  the  rest  and  residue  of  my  real  and  personal  estate  I  give,  devise, 
and  bequeath  to  Mr.  John  Hardy  and  to  his  heirs,  in  trust,  to  give  aid  in 
payment  of  my  debts  and  legacies."  And  to  this  he  made  one  exception  of  an 
Irish  mortgage.     By  the  wiU,  in  that  part  of  it  called  <'  the  schedule,*^  he  gives 

(a)  la  SerU  t.  SL  Sloy^  one  devised  hit  laodt  in     lands  to  R.  ia  fee,  and  redtinff  that  he  had  exeeated 
D.  to  A.  (his  coosio),  an  infant,  at  her  age  of  21,     a  hond  for  the  due  ]  "~  *~~ 


a  hond  for  the  due  payment  of  a  certain  annuity,  he 
charged  the  lands  so  dcTlsed,  and  also  the  said  R., 
his  heirs,  ezeentors,  and  administrators,  with  the 


•Bb|eet  to  the  inenmbranees  therenpon,  and  the 

lents  daring  the  infancy  to  he  paid  to  her  father, 

and  deirises  all  his  other  lands  to  trustees  to  pay  his  payment  of  that  annuitj.     He  then  gave  diTcra 

ddits ;  the  lands  in  D.  being  mortgaged,  the  mort-  pecuniary  legacies,  and  directed  the  residue  of  his 

npe  shall  be  discharged  by  moneys  arising  from  posonal  estate  to  be  divided  equally  between  R.  and 

tte  sale  of  other  lands.  W.    Held,  that  the  annuity  was  primarily  a  eharse 

(&)  In  Haneox  ▼.  Abbqf,  there  was  a  devise.  In  upon  the  lands  deviaed,  and  upon  R.  personally,  m 

Inttt,  to  sell  and  pay  off  a  mortgage,  and  to  raise  exoneration  of  the  penonal  estate. 

Mother  sum,  whidi  the  testator  gave  to  his  daush-  (d)  Held,  in  Bvatu  v.  Cockeram,  that  on  the  eon- 

tert.    The  personal  estate,  though  bequeathed  after  structlon  of  a  will,  a  particular  freehold  estate  of 

payment  of  debts  and  legacies,  vras  exempted  from  the  testator  was  the  primary  fund  for  the  payment 

payment  of  those  two  sums,  without  express  words,  of  a  mortgage  debt  which  had  been  charged  thereon 

vpon  the  phdn  intention.  by  the  testator  in  his  lifetisBe,  in  exoneration  of  the 

(0  Id  lfe%  T.  BadtcMftf  a  tsitator  devised  pereonalty  and  other  c  ^ ^ 
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several  l^acies,  and  amongst  them  one  as  follows : — <^  To  Mr.  Browne,  through 
the  medium  of  my  executors,  S,000/.,  they  being  directed  therewith  to  exonerate 
my  mortgage;  and  to  them  1,000/.,  to  clear,  in  part,  my  FicUhead  mortgsge. 
I  direct  Mr.  Hardy  and  his  heirs  to  throw  into  the  general  fund  for  payment  of 
debts  and  legacies.  Purchasers  need  not  look  to  the  application  of  their 
purchase-money,  the  additional  sum  of  the  produce  of  Lugg^sball  bebs  thrown 
into  the  mass.  I  ^ve  my  sister  1,000/.  more.^'  The  testator  died  a  tew  days 
after  the  date  of  his  will,  and  arrangements  were  made  to  secure  the  jpayment 
of  debts  which  had  been  contracted  b^  the  testator  himsdf.  And  havinc 
regard  to  the  true  construction  of  this  will,  as  afiecting  the  general  lial^ity  d 
the  testator's  personal  estate  to  pay  his  own  debts  charged  on  the  devised  estates, 
a  question  is  raised  as  to  what  extent  the  testator's  general  estate  is  liable  to  die 
mortgage  on  the  Buttermere  estate ;  and  having  r^ard  to  theaone  auestida  as 
to  the  mortgage  on  the  Fieldhead  estate,  the  question  is  raised  imetlMr  the 
1,000/.  given  to  the  executor  to  clear,  in  part,  the  Fiddhead  estatie,  ia  n«ir 
payable,  and  to  whom  ?  It  is  daimed  on  the  part  of  the  devisee  of  the  Bulta^ 
mere  estate,  that  the  whole  of  the  mortgage  thereon  ought  to  be  paid  out  of  the 
testator's  general  assets ;  and  the  claim  would  have  been  good  if  the  deviv  had 
been  simply  of  the  Buttermere  estate,  or  of  the  Buttermere  estate  subject  to  the 
mortgage  thereof.  But  the  words  ^<  he  paying  a  mortgage  thereon  ^  seem  to 
amount  to  a  direction  that  he  should  pay  the  mortgage  or  twe  the  estate  sulgcet 
to  the  burthen  thereon  ;  and  by  using  those  words  as  he  has  done,  I  think  the 
testator  has  shewn  his  intention  that  tSe  debt  should  be  paid  by  the  deviate  mi 
not  out  of  the  personal  estate.  By  the  legacy  given  in  the  schedule,  I  think  the 
testator  has  qualified,  to  some  extent,  the  words  used  in  the  devise,  and  that  he 
has  directed  the  burthen,  which  he  had  directed  before  to  be  home  by  the 
devisee,  to  be  partly  borne  by  his  own  estate,  giving  only  8,00011  to  exonente 
a  mortgage  of  a  much  larger  amount  It  appears  to  me  that  he  carniot  be  eoa- 
sidered  to  have  meant  any  sum  greater  thui  the  amount  of  the  legtacj  to  be 
applied  for  that  purpose,  and  that  this  legacy  shews  that  the  general  crtate  niS 
not  to  bear  the  whole  burthen.  I  am,  therefore,  of  opinion,  that  the  ButtenMe 
estate  was  to  be  exonerated  only  to  the  extent  of  that  Ic^cy.  As  to  the  IttOT 
of  1,000/.,  which  was  given,  in  part,  to  clear  the  Fielcmead  mortgage^  I  tUoK 
that,  if  the  devise  of  that  estate  had  taken  efiect,  the  legacy  ought  to  have  been 
applied  for  the  purpose  intended  ;  and  if  it  had  been  so  applied,  it  would  have 
enured  to  the  benefit  of  the  devisees ;  and,  in  consequence  of  the  subseqaent 
foreclosure  of  the  mortgage  made  by  the  testator  of  the  Fieldhead  estate^  it 
was,  in  efiect,  withdrawn  from  the  operation  of  her  wUl,  and  the  devise  did  ttot 
take  e£Pect.  But  I  do  not  think  the  devisees  are  to  be  ddbarred  of  that  part 
of  the  benefit  which  was  intended  to  be  afforded  to  them ;  and,  considering^  the 
right  of  the  devisees,  at  the  time  of  the  testator's  death,  and  before  the  fixe- 
closure,  to  have  the  1,000/.  to  clear  the  mortgage  in  part,  I  think  they  had  sudi 
a  personal  interest  in  the  legacy  as  could  not  be  extinguished  l^  the  foredosure; 
and  subject  to  any  interest  of  the  devisee  for  life,  tl^  fund  must  be  transfiatied 
to  the  trustees. 

A  question  having  been  raised  as  to  whether  interest  was  payable  on  the  two 
sums  of  ^,000/.  and  1,000/.,  at  five  per  cent.,  five  per  cent,  being  the  amount 
payable  on  the  mortgages,  his  Lordship  decided  that  interest  at  five  per  cent 
was  payable  from  the  end  of  a  year  after  the  testator^s  deatii. 
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June  6,  1846. 
BvsH  and  Another  v.  Shtppam  and  Another,  (a) 

Creditor^M  iru»f  d€0d—ZAenr~-lUleat€. 
i  trMior  who  hat  exeeuied  a  tnui  deed  eaimoi  retain  a  lien  he  may  haoe  19^011  property  qf 
ikeimoheni;  it  being  inconeieient  with  the  tpirit  and  intention  qf  eueh  deeds  that  a  erMtor 
t^fmtd  make  what  he  can  qf  hie  /t«ii,  and  then  prove  fir  the  deference, 

^T^IS  was  an  appeal  hj  the  plaintiffs  against  a  decree  of  the  Vice-Chanoeilor 
JL      of  England  dismissing  their  bill  with  costs. 

John  Shippam  had  bought  of  the  plaintiffs  (who  were  hop-merchants  in  the 
BoKoufih)  a  parcel  of  hops,  on  speculation,  but  not  having  paid  for  them,  he 
lUowea  them  to  remain  in  possession  of  the  plaintiffs,  subject  to  the  lien  which 
they  had  thereon  by  the  custom  of  the  trade  for  the  purchase^money,  warehouse- 
lent,  and  insurance.  Shippam  had  paid  a  deposit  of  80Z.,  and  the  price  having 
Edlen,  the  hops  were  not  worth  the  rest  of  the  purchase-mon^. 

On  the  8th  March,  1842,  at  which  time  the  hops  still  remained  in  the  po»- 
learion  of  the  plaintiffs,  Shippam  made  an  assignment  of  all  his  effects  to 
the  defendants  as  trustees  for  tne  benefit  of  his  creditors ;  and  on  the  10th  he 
infiDrmed  the  plaintiffs  that  he  had  done  so,  and  at  the  same  time  inclosed  to 
them  the  invoice,  and  advised  them  to  take  to  the  hops  instead  of  coming  in 
iritb  bis  other  cr^tors. 

The  trusts  of  the  deed  were  to  pay  the  surplus  produce  of  the  insolvent's 
istate  (after  deducting  expenses)  to  such  of  his  creditors  as  should  execute  the 
leed,  or  signify,  in  writing,  then:  assent  to  it,  and  deliver  to  the  defendants 
I  true  account  of  their  respective  debts  within  three  calendar  months  from  the 
hde  of  the  assignment ;  and  should,  on  request,  execute  the  deed,  rateably,  and 
in  proportion  to  the  amount  of  their  debts,  without  any  preference  or  priority  of 
payment;  and  to  pay  to  the  insolvent  any  surplus  that  might  remain  after 
GoaJcing  such  payments.  The  deed  concluded  with  a  general  release  to  the 
insolvent,  from  the  creditors,  parties  to  the  assignment. 

In  April  and  May,  1842,  a  correspondence  took  place  between  the  plaintiffs 
nd  the  defendants,  in  the  course  of  which  the  pkantiffs  applied  for,  and  the 
defendants  ultimately  gave  them,  an  authority  to  sell  the  hops,  and  requested  to 
be  furnished  with  the  particulars  of  the  sale,  in  May,  1842,  the  plaintiffs  wrote 
(o  the  trustees  for  authority  to  sell  the  hops,  to  which  the  trustees  replied  that 
Y  they  declined  at  present  to  give  any  authority  to  sell  the  hops."  Subsequently, 
in  the  same  month,  the  trustees  wrote  to  Bush  &  Co. ,  saying,  <^  If  you  think 
it  a  favourable  time  for  sale,  we  shall  be  obliged  to  you  to  seU  the  hops  now  in 
your  Dower,  and  lying  to  our  order,  as  the  assignees  of  Shippam,  and  furnish 
as  witn  the  particulars.^  The  plaintiffs  were  Uien  unable  to  sell  the  hops^ 
exeept  at  a  considerable  loss,  aiul  did  not  sell  them.  In  December,  184C 
(before  which  time  the  defendants  had  paid  the  other  creditors  of  the  insolvent 
a  dividend  of  five  shillings  in  the  pouna),  the  plaintiffs,  who  had  attemjpted  to 
sdl  the  hops,  but  had  been  unable  to  obtain  a  fair  price  for  them,  appliea  to  the 
defendants  for  their  consent  to  the  plaintiffs^  taking  the  hops  at  a  valuation,  and 
to  be  paid  the  dividend  of  five  shillings  in  the  pound  on  the  balance  which  might 
remain  due,  contending  that  the  second  letter  of  May  was  an  adoption  by  the 

(c)  Reported  by  R.  G«  Wmlwomd,  Eiq.,  Banitta-aSuw. 
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trustees  of  the  insolvent's  contract.  The  solicitor  of  the  defendants  replied  that 
the  plaintiffs  had  not  complied  with  the  trusts  of  the  assignment,  and  therefiire 
were  not  entitled  to  any  dividend  under  it,  and  that  the  defendants  oould  not 
allow  them  to  come  in  and  prove.  In  January,  184S,  the  plaintiflB  sold  the 
hops,  but  for  much  less  than  the  amount  of  their,  lien ;  and  then  fikd  their  biU, 
statine  as  above,  and  charging  that,  altfiough  thej  had  not  been  served  by  the 
defendants  with  notice  of  the  assignment,  as  Shippam^s  other  creditors  had  Deen, 
nor  had  been  requested  to  execute  it,  yet  by  the  letters  which  they  had  written 
to  the  defendants  as  before  mentioned,  they  had  signified  their  assent  to  it,  in 
iFfritinff,  within  three  months  from  the  date  of  the  assignment,  as  required  by  the 
trust  deed,  and  praying  that  the  defendants  might  he  decreed  to  pay  them  Ae 
^vidend  of  five  snillings  in  the  pound  on  the  balance  remaining  due  to  them. 

The  defendants  alleged  bv  their  answer  that  the  plaintiffs  had  notioe  of  tk 
assignment,  though  they  had  not  been  served  with  formal  notice  of  it,  dot  been 
requested  to  execute  it ;  that  they  had  not  signified  their  assent  to  it,  and  that 
by  claiming  a  lien  on  the  hops  and  applying  the  proceeds  of  them  in  reductkm 
of  their  debt,  they  had  elected  to  enforce  such  lien  and  precluded  themsdfo 
from  coming  in  under  the  assignment. 

The  Vice-chancellor  of  England  (14  Sim.  24S)  held  that  the  relief  oooU 
not  be  granted  :  first,  because  the  plaintiffs  had  not  complied  with  the  emna 
terms  of  the  trust  deed;  secondly,  that  what  they  asked  by  their  bill  was 
inconsistent  with  the  spirit  and  intention  of  it ;  that  the  case  of  CulUngworA 
T.  Lloyd  (infrii)  governed  this  case ;  and  that  what  was  said  by  the  ^udgei  in 
Leicester  v.  Rose  (infr^)  was  decisive  of  the  question.  His  Honour  said,  *'  Here 
the  plaintiffs  wished  to  secure  themselves,  as  far  as  they  could,  by  selUng  the 
goods  on  which  they  had  a  lien,  and  applying  the  proceeds  as  far  as  they  would 
extend  in  satisfaction  of  their  debt,  and  then  to  come  in  upon  a  footing  of 
equality  with  the  other  creditors,  under  the  composition  deed.  It  was  no  dmibt 
the  intention  of  the  debtor,  when  he  conveyed  his  property  to  the  trustees,  that 
a  rateable  division  of  it  should  be  made  amongst  all  his  creditors  who  should 
determine,  within  a  certain  time,  to  accept  what  they  might  obtain  under  it,  in 
fiill  satisfaction  of  their  debts ;  and  it  seems  to  me  quite  inconsistent  with  that 
intention,  that  a  creditor  having  a  security  for  his  debt  should  be  allowed,  first, 
to  get  all  he  can  by  means  of  his  security,  and  then  to  come  in  under  the 

Wakefield  and  Glasaey  for  the  plaintiffs,  contended  that  the  trustees  had 
adopted  the  contract  so  far  as  to  recognise  the  plaintiffs^  lien,  and  the  plaintiffs 
had  deferred  the  sale  at  the  request  of  the  defendants.  If  the  price  had  risen, 
the  estate  would  have  had  the  benefit.  They  cited  Small  v  Attwood  (1  Yoo.  k 
Coll.  39 ;  (a)  Ew  parte  Kensington  (1  Deacon's  Rep.  60) ;  (6)  Pearce  y.Slo- 

{a)  SmdUv,  Athoood  (I  Yon.  &  CoU.  39).  1834.—  (6)  Sx parte KengutgtM  (1  Deapoo,  GO),  llUi Jioe, 

BtU  by  certain  penont,  on  behalf  of  themtelres,  and  1835.    Before  Ertkine,  C.  J.,  Sit  J.  Crosa,  tni  Sir 

tke  oUier  members  of  a  Joint-ttock  company,  to  G.  Rote.— The  ftetitionRs,  whowerethatedwtflf 

ifhichnoaDiwerwaspntin,  andadecreesnbeeqoent-  tbe  bankrupt,  held  a  large  qaantlty  of  avganJa 

Ij  made,  setting  aside  certain  cootraets  between  the  their  hands  at  the  time  of  the  banlimptqr.  on  vUeh 

plaintUh  and  the  defendant,  and  directing  various  ae-  they  had  a  lien  for  41,5911.  16a.  4d.  and  intaicsti  la 

oonnts  and  inquiries.   A  supplemental  bill  was  after-  respect  of  previmu  advances.    They  had  detefsd 

wards  filed,  in  the  name  of  the  same  plaintiffs,  the  sale  of  the  susars,  at  tiie  requeat  of  tha  haak- 


the  sale  of  the  susars,  at  the  requeat  of  tha  haak- 
rupt  before  the  bankruptcy,  and  of  the  aaalgaM 
afterwards,  in  expectation  of  a  rising  maikalt  iad 


against  the  same  defendant,  seeking,  among  other 
tilings,  a  specific  lien  on  a  part  of  the  purchase- 
money  paid  to  the  defendant.  The  defendant  pleaded  the  sugars  were  eventually  sold  to  gifieat  adnuUage. 
that  one  of  the  parties  named  in  the  supplemental  The  Court  held  that  the  petitioBers  were  eatiticd  to 
biU  had,  previously  to  the  filing  of  it,  parted  with  apply  the  proceeds  of  the  sugars  ia  paymeat  of  the 
all  his  interest  in  the  partnership  or  company,  and  interest  on  their  debt,  accruing  after  the  baakrapt^> 
had  ceased  to  be  any  longer  a  member  or  proprietor  and  to  prove  for  the  balaaoe  of  the  prineipai,  with- 
of  the  company,  and  that  he  had  not  any  other  in-  out  any  deduction  being  made  in  rtapeet  of  the  hi- 
•vett.    The  plea  was  oremiled. 
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combe  (8  You.  &  Col.  Exch.  Rep.  84) ;  (a)  Greenwood  v.  Taylor  (1  Russ.  & 
Myl.  187) ;  (6)  Mason  v.  Bqgga  (2  Myl.  &  Cr.  448).  (c) 

The  LORD  CHANCELLOR.— What  is  the  contract  you  infer  ? 

WakefiekL — The  defendants,  say  the  plaintiffs  did  not  sign  the  deed  within 
three  months ;  but  the  applications  by  the  plaintiffs  to  know  whether  they  should 
adl  the  hops,  and  the  reply  of  the  defendants,  declining  to  then  authorize 
a  nle,  were  within  three  months.  That  was  a  clear  assent  on  the  part  of  the 
^aintiffs  to  the  terms  of  the  trust  deed.  They  had  rendered  the  account  to  the 
defendants  as  trustees,  and  claimed  to  prove  for  the  balance. 

The  LORD  CHANCELLOR.— Where  was  the  contract?  What  was  the 
intention  of  the  parties  ?    The  owners  of  these  hops  ask  to  sell  them. 

Wakefield^^^l^he  defendants,  in  both  their  letters  to  the  plaintiffs,  speak  of 
the  hops  as  "  lying  to  our  order.^  The  acts  done  by  the  plaintiffs  were  equivalent 
to  signing  the  deed.  The  plaintiffs  had  offered  to  take  the  hops  at  a  valuation, 
or  sell  them,  and  prove  for  the  difference,  but  the  defendants  declined  in  May 
to  consent  to  either  plan.  The  case  had  been  argued  below  as  one  of  fraudulent 
concealment. 

James  Parker  and  Harrison^  for  the  defendants. — ^At  the  date  of  the  assi^- 
menty  Shippam  owed  the  plaintiffs  290il  as  a  security  for  which  the  plaintiffs 
held  the  hops.  The  plaintiffs  say  they  acceded  to  the  deed,  but  then  they  must 
oome  in  upon  the  terms  of  the  deed ;  and  by  those  terms  the  whole  property  of 
the  insolvent  was  to  be  converted  in  order  to  pay  a  poundage  upon  his  debts. 
The  hops  were  the  property  of  Shippam  and  passed  by  the  assignment ;  if, 
therefore,  the  plaintiffs  come  in  under  the  deed,  they  must  prove  for  their  whole 
debt  and  abandon  their  lien.  But  they  did  not  claim  to  come  in  under  the  deed 
till  December,  1842. 

The  LORD  CHANCELLOR.— What  do  you  say  if  they  did  not  come 
in  under  the  deed  ?  Do  you  say  the  bops  belonged  to  them  ? 

Parker. — They  must  write  off  the  hops,  and  cannot  now  come  in  under  the 
deed. 

The  LORD  CHANCELLOR.— I  suppose,  after  a  certain  time,  the 
vendors  must  have  a  right  to  sell  the  property ;  they  would  have  no  right 
against  the  assignees  unless  they  had  the  same  ngbt  against  the  vendee. 

Parker. — The  correspondence  is  ambiguous ;  there  is  nothing  which  shews 
the  plaintiffs  claimed  to  sell  the  hops  and  come  in  under  the  deed  for  the  differ- 
ence.    It  was  inconsistent  with  any  rational  construction  of  the  trust  deed  that 

(«)  Peareef.  Slocomhe  (3  Yon.  &  Col.  Exch.  Rep.  deed  for  payment  of  the  principal  moneys  doe  to 

84).    26tii  January,  1838.    Lord  Abinger,  C.  B.—  them  ;  and  that,  until  the  joint  creditors  had  reedTed 

By^be  terms  of  a  deed  of  tmst,  cxeented  by  two  satisfaction,  both  of  their  principal  and  interest,  the 

>  Ibr  the  benefit  of  certain  persons,  some  of  separate  creditors  were  not  entiUed  to  receive  any 


were  the  joint  creditors  of  the  firm,  and     payments  whatereront  of  the  joint  estate. 

others  the  separate  creditors  of  one  of  the  partners,         (b)  Oreenwoodr.  Tojflor  (1  Russ.  &  Myl.  187). 

'*  atod  January,  1830.  — Sir  John  Leach,  M.  R., 

stated  the  principles  of  a  Court  of  equity,  in  the 
administraUon  of  assets,  to  be  this :— That  the 
t  of  the  joint  creditors,  should  be  applied  for  the  mortgagee,  who  has  two  fiinds,  as  against  the  other 
btMfitof  the  separate  creditors.  Joint  estate,  suf-  specialty  ereditonh  who  hate  but  one  fund,  must 
itkiit  to  pay  the  joint  creditors,  was  got  in  wftUn  resort  first  to  the  mortgage  security,  and  can  claim 
tfao  year ;  but,  in  consequence  of  diAimltiea  in  itia*  against  the  common  Amd  only  what  the  mortgaged 
''   I  to  the  separate  ere<fitors,  the  trustees  made  no     estate  Is  deficient  to  pay. 


a  of  any  of  the  funds,  but  eausad  a  suH  (r)  Matam  t.  Bo^gt  (9  Myl.  &  Cr.  443).    Ifith 

to  bt  instituted  for  carrying  into  eieeution  the  deed  AfvU  and  4th  May,  1837.— In  this  case  Lord  Cot- 

of  trust,  and  In  the  meantime  invested  at  intcnst  tenham,  C,  said  that«  with  respect  to  the  niincipla 

bolh  the  jotot  aad  separatoestate.   Upon  the  Court,  of  Oreemoood  t.  Taylor,  it  is  to  be  obserted,  that  a 

I  years  afterwards,  decreeing  payment  to  the  mortgagee  has  a  double  security :  he  has  a  right  to 

srcditors,  the  Court  held,  that  the  joint  proeeed  against  both,  and  to  make  the  best  he  can 

(although  their  debU  did  not  in  their  of  both.    Why  he  should  be  deprived  of  this  rli^t 

I  carry  interest)  were  entitled  to  be  paid,  out  because  Uie  debtor  dles,'and  diss  inaolveBt,  it  Is  not 

of  the  joint  estote.  Interest  at  4l.  per  cent,  upon  very  easy  to  see.    The  question  can  only  ariit  when 

thdrrespectiTedebta,  ft<m  the  tiase  appoiirtod  by  there  Is  a  dsAdcnt  Meurtty  and  an  fauohunt  estato. 
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the  plaintiffs  should  have  a  double  oonridetation  for  ezecutiii|r  the  trust  dad. 
They  come  to  this  court  daiming  a  benefit  under  the  trust  dera  andsoBctUig 
incoDsistent  with  it  The  case  cited  under  the  Bankrupt  Law  of  Em  fmU 
Kensington  has  no  application,  because  that  is  under  the  express  pronBon  of 
6  Geo.  4,  c.  16, 8.  106.  The  law  is  jealous  of  preferences  amongst  cndita% 
and  in  cases  of  trust  deeds  for  creditors,  is  caniea  to  an  extreme  point ;  fiirem 
a  security  from  a  stranger  as  an  additional  price  for  signing  the  deed  is  ^oid, 
because  that  would  be  a  fraud  upon  the  other  creditors.  CkU&ngw&rih  ▼•  LImfd 
(2  Beavan,  385)  (a)  was  conclusive.  The  result  of  a  creditor  execntm^ 
a  release  must  be  that  he  gives  up  his  security.  He  cannot  ostensibly  execute 
the  deed  and  reserve  to  himself  a  peculiar  advantage.     {Leioeater  v.  Eoi^ 

4  East,  87^0  (A) 

TTie  LORD  CHANCELLOR.~If  they  came  in  under  the  trust  deed, 

they  have  released  the  debt,  and  the  property  then  passes  to  the  assignees. 

Parser.— They  have  no  claim  on  the  ass^nees.  Your  Lorddnp  asked 
Mr.  Wakefield  what  he  relied  on,  and  he  said  the  transactions  of  April  and  Msv. 
They  referred  to  several  portions  of  the  correspondence.  Though  m 
assignees  consulted  Mr.  Oldaker  as  to  the  value  of  the  hops,  on  whidi  ht  fliyes 
an  opinion,  and  he  then  ^ves  his  opinion  on  the  legal  effect  of  the  salc^  wmk 
was  not  asked,  that  opinion  was  never  communicatra  to  the  plaintifi. 

Glaue,  in  reply. — By  the  custom  of  the  trsde,  the  debt  due  was  not  the  wWe 
purchase-money,  but  the  balance  after  the  hops  had  been  sold. 

JudgmenL^^une  6, 1846. 

The  LORD  CHANCELLOR  (Lord  LyndhurstV— If  the  plaintifli  hsd 
sold  the  hops  before  the  deed  was  executed,  tnej  would  have  been  entitled  to 
what  they  now  contended  &r,  viz.,  to  prove  for  the  difi*erence ;  for  that  wiNiId 
have  been  the  amount  of  their  debt  at  that  time.  But  the  moment  a  creditor 
releases  his  debt,  which  he  does  by  executing  a  deed  of  this  kind,  there  is  of 
course  an  end  of  any  lien  he  may  have  for  it.  From  that  time,  therefore,  the 
property  of  Shippam,  or  his  assi^ees,  in  the  hops,  became  an  absolute  prooer^t 
and  the  plaintiffs  nad  no  interest  m  the  hops,  but  the  right  to  retain  them  till  thejf 
were  paid.  The  circumstance  of  Mr.  Oldacre's  communication  does  not  vary 
the  case.  It  is  true  he  gave  his  opinion  that  the  plaintiffs  could  prove  for  the 
difference,  and  in  that  he  was  wrong,  in  point  of  law;  but  it  does  not  appesr 

(a)  CuOmgwfrih  t.  JUoyd  (2  BeaT.  386).     21st  ber,  1803.    Loid  EUaiborovfli,  G.  J.»  GfMe,  J., 

March,  1840.— A  debtor  enteredintoanegotiation  for  Lawrence,  J.,  Le  Blaac,  J.— -A  tnist  deed  It  fM» 

a  compromite  with  hit  creditort,  but  there  did  not  poted  to  the  creditor!  at  large  of  an  iasolwal, 

appear  to  have  been  any  general  meeting  of  them,  or  whereby  thev  all  engage  to  accept  pavmont  of  thtir 

any  agreement  entered  into  by  them  generally ;  one  yaikoU  debta  by  certain  inttalmentt,  the  ftrat  fov  of 

of  the  creditort  stipnlated  that  he  thovld  have  the  which  are  to  be  gumroHlttA  by  ooUatend  teanity,tht 

benefit  of  a  mortgage  tecurity,  which  he  held,  in  two  latt  to  remain  tyon  the  aim§k  McwUff  of  Ihi 

addition  to  the  amount  of  compoeition.     He  ae-  intohreot :  tereral  of  the  creditort  nikted  to  aiga 

eepted  the  competition  dted,  but  did  not  then  eze-  unktt  the  plaiatiift  do,  and  the  plaintift  ttlpiiuli 

eute  the  compotilion  deed;  he  afterwardt  realized  privately  with  the  intoUcnt, at  tha  condition afthrfr 

hit  mortgage  tecurity,  and  then  executed  the  com-  tignature,  thathe  thall  procure  thcneoUateral  atea- 

potltlon  deed,  by  which  he  purpoted  to  releate  rity  lor  the  two  hut  iiuttdmenis  at  wdl  aa  the  friar 

hit  debtor  altogether,  without  any  reterratioa  of  ottet,eoaeeiviagthat  they  had  eoUateralaeonrityailS^ 

the  mortgage  tecurity;   another   creditor  tubte-  nally  to  cover  ueir  debt;  anduponthefidthof  tMh 

qiently  executed  the  compotition  deed.    The  agree-  private  agreement,  tiiey  tlgu  the  genecal  trust  imif 

Bent  was   not  commawinated   to  the  other  ere-  which  it  then  signed  Vf  the  rett  af  the  eMditHa^- 

Atort,  but  there  wat  no  fraudulent  concealment:—  Held,  tu^  private  agreeitent  wat  aftaad  upon  Ihi 


Lord  Langdale,  M.  R.,  hdd,  on  grounds  of  public  other  creditort,  and  void,  although  the  elect  of  H 

poficy,  that  the  creditor  wat  not  entitled  to  retaitf  were  not  to  tecare  tothe  plaiatlfii  the  paymeat  «f 

mortgage  tecurity  in  addition  to  tha  amount  of  the  more  money  than  the  other  creditara  wcmtoiutriWy 

compotition.  bat  only  further  tecurity  for  the  tame  turn. 
(5}X.ciMtf€rT.£eit(4Batt,S7S).  MANovem. 


CABMIOHAEL  •.  CAIMICBASU  4M 

diat  any  oommunicatioa  to  that  effect  was  made  b^  the  assiffnees  to  the  plaintiffs ; 
their  letter  merely  authorized  a  sale;  the  plaintiffs,  thenlore,  were  not  misled. 
[  think  there  is  no  difference,  in  substance,  between  this  case  and  that  before 
the  Master  <^  the  Rolls  {CuUvngworth  v.  Uofd^  and  that  the  decision  of  the 
fHce-Chanoellor  must  be  affirmed. 


THE  LORD  CHANCELLOR'S  COURT. 

November  6,  7,  and  9,  1846. 
Cabmichael  v.  Cabhichasl.  (a) 

Delay — Aeqmeteenee. 

An  Mxnuior  da  ton  i9ri  u  miieei  to  all  tka  liabUiHa  qf  an  ordinary  executor,  and  cannot  be 
dieeharged  by  accounting  to  the  legal  penonsal  repreeeutaUce, 

THE  testator  in  this  cause  having  property  in  Demerara,  his  son,  one  of  the 
defendants,  being  in  that  colony,  got  m  his  estate  there,  and  afterwards 
accounted  for  it  to  his  mother,  who  was  the  testaUMr^s  personal  refMreaentative. 
The  bill  was  filed  by  another  son  against  the  mother,  as  personal  representaliTe, 
and  the  first  son,  charging  the  son,  the  defendant,  as  executor  de  eon  tart.  A 
decree  was  made,  directing  the  accounts  to  be  taken  against  both,  and  the 
Master  allowed  a  stated  and  settled  account  with  executrix,  which,  on  exceptions, 
the  Vice-Chancellor  decided  could  not  be  allowed  without  a  specdal  direction  in 
die  decree.  The  parties  then  presented  a  petition  of  appeal  for  rehearing  the 
cause. 

Wood  and  Campbelk  for  the  defendant. 

BaeoHj  for  the* plaintiff. — ^Williams  on  Executors  was  referred  to;  title, 
^  EwecutOT  de  mm  Tort^  and  the  cases  there  mentioned. 

Woodj  in  reply. 

Judgment. — November  9- 

The  LORD  CHANCELLOR.-*In  this  case  the  decree,  which  is  the 
■ab|ect  of  appeal,  was  made  so  long  ago  as  the  year  1884.  The  bill  was  filed 
against  the  administratrix  and  a  son  of  the  testator,  a  brother  of  the  plaintiff^s, 
and  who,  being  at  Demerara  at  the  time  of  the  testator^s  death,  collected 
the  testators  property  there,  brought  it  to  this  country,  and  paid  it  over  to 
his  mother,  wtio  was  then  legal  personal  representative.  The  bill  seeks  an 
account,  not  only  against  the  mother,  but  also  against  the  son,  as  having  acted 
without  authority. 

It  appears  that  the  son  not  only  paid  over  the  amount  of  the  property  in  his 
hands,  but  also  accounted  to  the  pmonal  representative,  and  it  is  said  that  the 
tesult  of  that  account  is  binding  upon  ail  persons  claiming  under  the  testator^s 
will.  The  decree  took  no  notice  of  that  settlement,  but  directed  the  ordinary 
account  against  the  son,  as  being  responsible  to  the  plaintiff.  The  parties 
proceeded  oefore  the  Master  under  that  decree,  and  until  the  time  when  this 
iqppeal  was  presented,  took  no  steps  for  the  purpose  of  altering  it ;  but  finding, 
on  exceptions  to  the  Master^s  reports,  that  the  Court  consid^ed  the  Master  as 
not  justified  in  treating  the  account  as  settled,  they  have  now  appealed  from 
the  decree,  and  ask  that  a  direction  may  be  introduced  into  it,  to  the  effect  that, 
if  the  Master  shall  find  any  account  to  have  been  settled  between  the  defend- 
ants, he  is  not  to  disturb  it,  except  by  allowing  the  plaintiff  to  surcharge  and 
(•)  Rqporttd  bj  R.  O.  WsuroaD,  Biq.»  Btffiitfeer*aft-lsw. 
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falsify.  Now,  in  the  first  place,  this  a{)pears  to  me  to  proceed  on  an  erroneous 
view  of  the  practice  of  the  Court.  It  is  quite  true,  tnat  where  the  account- 
ability of  the  defendant  to  the  plaintiff  is  established,  and  a  settled  or  stated 
account  is  suggested  by  the  answer,  it  is  the  practice  of  the  Court  to  introduce 
such  a  direction  as  is  now  asked,  because,  in  such  a  case,  the  direction  does  not 
go  to  the  root  of  the  accountability  of  the  party ;  but  assuminff  him  to  be 
accountable,  it  merely  enables  the  JVlaster,  in  certain  events,  to  quaBfy  the  mode 
of  taking  the  account.  But  here  the  account  is  alleged  to  have  been  settled, 
not  with  the  plaintiff,  but  with  a  co-defendant,  and  the  result  of  introducing 
such  a  direction  in  a  case  of  that  description  would  be,  that  there  would  be 
a  decree  directing  the  account  against  two  defendants,  and,  at  the  same^time, 
directing  the  Master  to  inquire  into  a  fact,  which,  if  established,  would  shew 
that  the  Court  was  wrong  in  decreeing  an  account  against  one  of  the  defendants 
at  all. 

Another  objection  to  what  is  asked  is,  that  it  would  be  establishing  this 
proposition,  that  an  executor  de  son  tort^  by  settling  with  the  personal  repre- 
sentative, can  discharge  himself  from  liability  to  the  parties  beneficially 
interested  in  the  testator's  estate  (Tykr  v.  BeUj  2  My.  &  Cr.  89) ;  and 
before  I  can  do  that,  I  should  require  it  to  be  shewn  that  one  personal  r^ne- 
sentative  can  discharge  another  from  responsibility  to  the  parties  beneficially 
interested,  by  settling  accounts  with  him ;  for  an  executor  de  wn  tort  is  subject 
to  all  the  liaoilities  of  an  ordinary  executor. 

If,  therefore,  the  case  were  quite  new,  and  suit  were  now  before  me  for  the 
first  time,  I  should  refuse  the  inquiry,  as  not  warranted  either  by  practice  or 
principle.  But  if  these  objections  had  not  existed,  I  should  have  hesitated  kog 
Defore  I  acceded  to  such  an  application  after  the  length  of  time  which  has  elapsed 
since  the  decree  was  made  without  any  explanation  being  given  of  the  dday. 
For,  whether  the  inquiry  was  not  asked  for  at  the  hearing,  or,  beins  ad^ed  fiir, 
was  refused,  is  immaterial.  In  either  case,  the  party  has  been  guuty  of  grait 
negligence  in  not  coming  sooner.  The  introduction  of  inquiries  of  this  aind 
into  decrees  is  any  thing  but  a  matter  of  course ;  and  though  the  Court,  in  a 
proper  case,  will  do  it,  still  it  is  a  matter  of  discretion,  and  in  this,  as  in  all 
other  cases  of  discretion,  the  Court  must  take  care  not  to  misuse  its  juriadictioD 
and  defeat  the  general  ends  of  justice  from  a  desire  to  do  justice  in  a  particular 
instance.  In  this  case,  however,  the  decree  authorizes  that  which  is  sufficient 
to  do  justice  between  the  parties,  and  bring  the  whole  case  before  the  Court  oo 
further  directions,  for  the  Master  is  to  take  the  accounts,  and  to  be  at  libeity 
to  state  any  circumstances  specially ;  and  if  the  Master  should  state  as  a 
special  circumstance,  that  an  account  was  settled  between  the  co-defendants, 
with  all  the  facts  connected  with  such  settlement,  the  Court  would  be  in  a  cob> 
dition  to  determine  what,  under  all  the  circumstances  of  the  case,  justice 
required  should  be  done.    The  appeal  must  be  dismissed,  with  costs. 
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THE  LORD  CHANCELLOR'S  COURT. 

November  6,  7,  and  9, 1846. 
Heming  v.  Swinnsbtok.  (a) 

Award^^^uriidietUm^^  Sf  10  Wm.  3,  c.  15. 

f«  9  4r  10  Wm,  3,  c.  Ibtprwidei  a  tpecifie  nwtkod  qf  tt^wemg  ike  performance  of  am 
node  on  a  reference^  ike  iubmietion  to  wMek  hoe  been  made  a  rile  or  order  rf  the  cowrie 
^dt  and  all  other  meatu  are  eapreetly  excluded  by  ike  Ads  ikerrfbfe,  ike  Court  qf  Ckan* 
r  no  jurUdietion  to  entertain  a  bill  to  eet  aeide  an  award  on  graunda  wkick,  buifor  ike 
would  have  been  euffieient  to  found  tke  equitable  juriedieiion,  and  a  demmrrer  to  euek  a 
allowed, 
^  of  Chancery  f  though  not  a  court  of  record  in  tke  ordinary  eenee,  ie  within  the  terme  f^ 

hnietion  hae  been  made  an  order  of  the  Court  qf  Chancery,  it  kae  the  etatutable  JuriediC' 
wd  by  the  Act,  but  thatJuHedietion  cannot  be  exereieed  by  meane  qf  a  bill, 
if  Nichols  V,  Roe  ie  a  bindtny  authority  on  thie  Courts  and  ie  m  aecordanee  with  the  eeiabm 
mttructionput  on  the  Act  by  the  Court  of  Chancery. 

L  filed  5th  of  April,  1845,  stated — That  previously  to  and  on  the 
th  of  March,  18S8,  the  plaintiff  was  the  owner  of  a  certain  mill,  situated 
ownship  of  Hartshill,  m  the  parish  of  Mancetter,  in  the  county  of 
k,  called  the  Leather  Mill,  together  with  certain  cottages,  lands,  and 
I  occupied  therewith,  consisting  of  three  cottages  adjoining  thereto,  and 
Joses  and  pieces  of  pasture  land. 

the  said  mill,  called  tne  Leather  Mill,  had,  up  to  the  said  S5th  of  March, 
:upied  as  a  carding-mill,  and  the  tenant  of  such  mill  paid  to  the 

the  annual  rent  of  80/.  for  the  same;  and  previously,  and  up  to  the 
h  day  of  March,  Thomas  Swinnerton,  of  Caldecote  aforesaid,  miller, 
idant  hereinafter  named,  occupied  a  certain  other  mill  in  the  said  parish 
KTote,  called  Caldecote  Mill,  as  a  floui^mill,  which  said  last-mentioned 
ng  at  the  time  aforesaid  out  of  repair,  plaintiff  proposed  to  the  said 
It  that  the  said  mill,  called  the  Leather  Mill>  snould  be  converted 
arding-mill  into  a  flour-mill,  and  that  the  said  defendant  should  give 
aid  mill  called  Caldecote  Mill,  and  should  take  a  lease  frcmi  your 
*  the  said  mill  called  the  Leather  Mill,  together  with  said  lands  and 

then  occupied  therewith,  for  a  term  of  twenty-one  years,  determinable 
(lafter  mentioned,  at  a  rent  of  80i.  per  annum ;  and  that  the  said 
It  should  occupy  the  said  mill,  called  the  Leather  Mill,  as  a  flour-mill ; 
said  defendant  agreed  to  such,  vour  OTator*8  said  proposal ;  whereupoa 
^reed  between  the  plaintiff  and  said  defendant  tnat  the  Rev.  Samud 
dge  Heming,  the  brother  of  plaintiff,  and  the  said  defendant,  should 
the  terms  of  such  proposed  lease,  and  of  such  repairs  and  alterations, 
reupou  plaintiff  wrote  and  read  over  to  said  defendant  a  letter  to 
s  said  brother,  which  was  as  follows : 

"lerth  May,  1888. 
dear  Samuel. — Mr.  Swinnerton  will  deliver  this  note.  The  object  of 
is  to  talk  over  with  you  the  terms  of  his  take  of  the  Leather  Mill ; 
hear  from  him  the  outiay  which  will  be  required  to  convert  it  into  a 
er  and  steam  mill ;  and  the  difficulty  to  be  solved  is,  how  io  make  the 
on  answer  to  both  of  us.  I  want  present  income,  not  future,  and  such 
ture  of  the  trade,  that  it  seems  tnat  it  can  ill  afibrd  to  pay  what  I 
a  fair  interest  upon  the  outlay,  and  a  fiEiir  rent  upon  the  other  property. 
a)  Reported  liT  O.  Wblvoep,  Siq 
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If  so,  it  would  be  better  for  me  to  abandon  the  interest,  and  reserre  the 
premises  for  some  other  more  profitable  manufactory.— Yours  affectionately, 

«  D.  Hemino  * 
That  he  delivered  the  said  letter  to  the  said  defendant,  to  carry  the  same  to 
the  plaintiiTs  brother,  which  defendant  accordingly  did ;  and  that,  after  some 
conversation  and  negotiation  had  passed  between  plaintiff^s  brother  and 
defendant,  plaintiff^s  said  brother  drew  up  a  memorandum  of  agreement, 
containing  the  terms  upon  which  the  intendea  lease  was  to  be  granted,  and  the 
intended  repairs  and  alterations  made ;  and  such  agreemaat  was  in  the  wodi 
and  figures  following,  that  is  to  say  :^ 

<^  Memorandum. — The  rent  to  be  802.  per  annum,  and  Mr.  Swinnerton  to 
pay  the  interest  on  the  money  required  ana  to  be  lent  by  him  for  putting  the 
mill  in  proper  repair;  if  Mr.  Dempster  Hemine  should  pay  the  pruicipil 
required  for  puttms  the  mill  in  repair,  he  would  be  entitled  to  the  aaditiooil 
rent  at  the  rate  of  aL  10s.  per  cent,  on  such  outlay ;  the  term  of  years  for  the 
lease  to  be  twenty-one  years,  but  determinable  at  the  end  of  the  first  aefOD 
years  by  either  party  giving  the  other  one  year'^s  notice  before  the  end  of  the 
first  seven  years ;  but  if  the  lessor  should  give  such  notice  to  the  lessee  to 
quit  at  the  end  of  seven  years,  then  the  lessor  should  give  up  to  the  knee 
4(90/.;  if  such  notice  should  be  given  to  the  lessee  to  quit  at  the  end  of  fourteen 
years,  then  200/. ;  but  if  the  lessor  should  give  such  notice  for  his  quitting  tt 
the  end  of  the  first  seven  years,  then  he  should  pay  the  lessee  150/.,  and  u  at 
the  end  of  fourteen  years,  100/. ;  Mr.  Dempster  Heming  to  be  restrained  fxm 
omverting  the  Caldecote  Mill  into  a  flour-mill ;  Mr.  Swinnerton  not  to  call  in 
the  principal  sum  required  for  the  repairs  whilst  the  lease  is  in  force. 

(Signed)  <*  DxMPSTBR  HxMniG» 

^<  Thomas  Swinkbatos. 

'<  N.B.  Mr.  D.  Heming  signed  June  13, 18S8,  and  Mr.  Swinnerton  June  16, 
18S8,  at  Fenny  Drayton,  in  the  presence  of  me,  ''  S.  B.  JSj^woaqT 

That  the  said  memorandum  of  agreement  has  indorsed  or  written  upon  it 
certain  words  and  figures  in  the  handwriting  of  the  said  Samuel  Braoebridge 
Heming,  and  that  such  words  and  figures,  amongst  others,  are  as  follow:  — 

"  N.  B.  I  wish  the  rent  in  all  respects  secured,  &c., — J.  N.  B.  Mr  brolhe: 
becomes  surety,  from  the  nature  ot  the  lease,  for  the  outlay.  Mr.  s.  to  keep 
in  repair  the  lane,  Mr.  Swinnerton  says — As  to  Mr.  C.  Swinnerton,  it  lisa 
better  be  left  for  family  arrangement  at  the  expiration  of  the  lease,  iiis  bein^  Ae 
successor  ;^  as  by  the  said  memorandum,  to  which,  for  greater  certainty,  fdan^ 
craves  leave  to  refer,  will  appear. 

That  the  said  defendant,  after  the  said  memorandum  of  agreement  had  been 
signed,  commenced  and  proceeded  with  the  necessary  alterations  and  r^epairs  in 
the  said  mill,  called  the  Leather  Mill,  in  order  to  convert  the  said  mill  into  a 
flour-mill,  and  the  said  defendant  also  proceeded  to  erect  a  steam-engine  thereoa, 
for  the  purpose  of  carrying  on  his  saia  trade  of  a  miller  more  extensivdiy  tbfli 
he  could  by  using  the  power  of  the  mill  as  a  water-mill  only,  which  was  an 
alteration  not  required  or  agreed  to  by  or  on  the  part  of  plaintiff  in  oider  to 
convert  the  said  mill  into  a  flour-mill,  but  the  same  was  a  private  speculation  of 
the  said  defendant,  and,  as  a  tradesman,  he  was  and  is  entitled  to  take  away  at 
the  end  of  the  said  term  the  said  steam-engine. 

That  some  time  before  the  25th  of  March,  18S8,  plaintiff  contemplalBd 
converting  the  said  mill,  called  the  Leather  Mill,  from  a  carding-odll  into  a 
flour-mill,  and  with  that  view,  previous  to  the  month  of  May,  18S8,  purokwi 
under  very  advantageous  cireumstanoes,  and  at  about  two-thirds  less  than  their 
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jiBil  value,  certain  mill  gear  and  machinery,  and  other  things,  then  part  of  a 
mill  situate  at  Mattersea,  in  the  county  of  Nottingham,  and  after  the  said 
memorandum  of  the  15th  of  June,  ISSUS,  was  sigi^,  it  was  proposed  imd 
upeed  between  the  plaintiff  and  the  said  defendant  that  he,  the  said  defendant, 
UMild  have  the  saia  mill  gear,  machinery,  and  other  things,  or  the  principal 
part  thereof,  for  the  purpose  of  applying  the  same  in  or  towuds  converting  the 
nid  mill,  called  the  Leather  Mill,  from  a  carding-mill  into  a  flour-mill  at  the 
price  the  plaintiff  had  paid  for  them  under  the  circumstances  aforesaid,  the 
odd  defenoant  paying  to  plaintiff  the  cost  of  the  carriage  thereof  from  Mat* 
tersea  aforesaid,  to  the  said  mill,  called  the  Leather  Mill,  and  which  has  been 
paid  or  accounted  for  accordingly  to  the  plaintiff  by  the  said  defendant 

That  no  lease  of  the  said  mill,  callea  the  Leather  Mill,  was  ever  gnmted 
by  the  plaintiff  to  the  defendant,  on  account  of  disputes  and  disagreements 
wmch  arose  between  them  as  to  the  terms  and  conditions  of  such  lease,  and  the 
true  and  correct  intent  and  meaning  of  the  said  memorandum  of  agreement  of 
die  15th  day  of  June,  18S8;  but  plaintiff  permitted  the  said  defendant  to 
eoitinue  in  undisturbed  possession  and  use  of  the  said  mill,  called  the  Leather 
Mill,  and  the  premises  belonging  and  adjoining  thereto,  until  the  4th  day  of 
Karch,  1843. 

That  on  the  4th  of  March,  184S,  the  said  defendant  filed  his  bill  of  com- 

flaint   against  the  plaintiff  in  this  honourable  court,  which  was  afterwards 

flwnded  pursuant  to  an  order  of  this  Court,  and  such  bill,  as  so  amended^ 

Kiyed  that  the  said  agreement,  dated  the  16th  day  of  June,  1888,  might 

De  npedfically  performed  and  carried  into  execution,  and  that  plaintiff  migfat 

be  aecreed   to  execute  a  lease   of  the  said   mill  and  premises,  called  the 

Leather  Mill,  together  with  the  lands  and  premises  occupied  therewith,  to  the 

aid  defendant,  Thomas  Swinnerton,  thereby  alleging  himself  to  be  ready  and 

irilling,  and  thereby  offering  to  execute  a  counterpart  of  the  said  lease,  and  in 

an  other  respects  to  perform  his  part  of  the  said  agreement ;  and  that  an 

aeeount  might  also  be  taken  of  the  moneys  expended  by  the  said  defendant  in 

and  about  the  alterations  and  repairs  of  the  said  mill,  called  the  Leather  Mill, 

feduding  the  cost  of  machinery  erected  thereon ;  and  that  plaintiff  might  be 

decreed  to  execute  a  proper  security  to  the  said  defendant  for  the  repayment  of 

the  sum  which,  upon  taking  the  said  account,  should  have  been  foundf  to  have 

ken  expended  by  said  defendant  in  and  about  such  repairs  and  alterations 

tlierein  mentioned,  including  the  said  machinery,  together  with  interest  theneoQ 

it  the  rate  of  4/.  10s.  per  centum  per  annum ;  having  regard,  in  the  rqMT- 

Bent  of  the  said  money  and  the  payment  of  the  said  interest  thereon,  to  the 

nid  a^eement  of  the  15th  day  of  June,  1888,  that  it  might  be  decreed  that 

the  said  defendant  was  entitled  to  a  lien  upon  the  said  Leatl^  Mill,  lands,  and 

ivemises  for   the  amount  of  the  said  security,  and  that  such  lien  mig^t  be 

Bcured  to  the  said  defendant  by  a  proper  mortgage  of  the  said  mill,  iand% 

ndpremises. 

That  the  plaintiff  on  the  86th  day  of  April,  1848,  filed  his  answer  to  the 
■id  Thomas  Swinnerton'^s  original  biU,  and  on  the  £8th  of  March,  1844,  the 
phintiff  filed  his  answer  to  Swinnerton's  amended  bill. 

That  no  further  proceedings  wexe  had  in  the  said  suit. 

That  on  the  16th  day  g[  February,  1844,  the  plaintiff  exercised  the  option 
pven  him  by  the  agreement  of  the  15th  day  of  June,  1888,  hereinbefore 
■entioned  aiKl  set  forth,  of  determining  the  tenancy  of  the  said  defendant  at 
fe  end  of  seven  years  from  the  85th  day  of  March,  1888,  and  foe  that  purpose 
Me  given  to  the  said  Thomas  Swinnerton  notice  to  quit  the  premises  in  the 
tgnaDfent  mrationed  on  the  25th  day  of  Maieh»  1845. 
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That  on  the  18th  day  of  February,  1840,  articles  of  agreement  were  enteied 
into  between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other  port, 
which,  so  far  as  is  necessary  for  the  purposes  of  this  suit,  are  herein  set  mth; 
and  by  the  said  articles  of  agreement,  after  reciting  that  the  said  bill  and  answen 
had  been  filed,  and  that  the  said  suit  was  then  depending,  and  that  the  plaiiitilf 
had  given  to  the  said  Thomas  Swinnerton  the  said  notice,  dated  the  16di  df 
February,  1844,  and  that  by  the  said  agreement  he  admitted  that  be  was  liable 
to  ^uit  the  said  premises  accordingly  on  performance  by  plaintiff  of  the  ooo- 
ditions  and  stipulations  contained  m  the  said  agreement  on  bis  part  to  be 
observed ;  and  reciting  that  the  said  Thomas  Swinnerton  and  the  plaintiff  were 
desirous  to  terminate  all  matters  whatsoever  in  difference  between  them,  and 
for  that  purpose  had  agreed  to  refer  the  said  matters  in  dispute  to  the 
award,  order,  arbitrament,  and  final  determination  of  one  of  her  Majesty's 
counsel  practising  in  the  Court  of  Chancery,  to  be  named  by  William 
Thomas  Shave  Daniel,  Esquire,  barrister-at-law,  on  the  part  of  the  add 
Thomas  Swinnerton,  and  Edward  Webster,  Esquire,  barrister-at-law,  on  die 
part  of  the  plaintiff,  in  writing,  within  fourteen  days  from  the  date  of  that 
agreement, — ^it  was  thereby  mutually  agreed  between  and  by  the  parties 
thereto  to  refer,  and  they  accordingly  did  thereby  refer,  the  saia  suit  and  all 
matters  in  difference  between  them,  or  on  any  account  whatsoever,  to  the  award, 
order,  arbitration,  and  determination  of  the  Queen^s  counsel  to  be  appointed 
by  their  said  respective  counsel  on  their  behalf  as  aforesaid ;  and  further,  the 
parties  thereto  thereby  agreed  that  the  costs  of  the  said  suit,  and  of  die 
said  reference,  and  of  the  award  to  be  made  in  pursuance  thereof,  should  be  in 
the  discretion  of  the  said  arbitrator,  and  that  he  should  have  full  power  by  the 
said  award  to  make  such  order  respecting  the  payment  of  the  said  costs  upon 
the  said  Thomas  Swinnerton  and  the  plaintiff,  or  either  of  them,  their  or  hb 
executors  or  executor,  administrators  or  administrator,  as  he  should  think  fit, 
and  also  to  direct  the  said  bill  to  be  dismissed  either  with  or  without  costs, 
as  to  him  might  seem  meet,  and  to  declare  whether  such  costs  were  to  be  pauL 
And  the  said  parties  thereto,  for  themselves,  their  heirs,  executOTS,  and  adminis- 
trators, thereby  severally  and  respectively  agreed  well  and  truly  to  obey  and 
perform  the  award  of  the  said  arbitrator  touching  and  concerning  the  several 
matters  hereinbefore  and  in  the  said  agreement  particularly  mentioned,  so 
nevertheless  that  the  said  award  were  made  in  writing  under  the  hand  of  the 
said  arbitrator,  and  ready  to  be  delivered  to  the  said  parties,  or  their  respective 
executors  or  administrators,  or  such  of  them  as  might  respectively  desure  the 
same,  on  or  before  the  20th  day  of  March  then  next  ensuing,  or  on  or  befofe 
such  other  day  as  the  said  arbitrator  should  by  any  writings  indorsed  on  the 
said  agreement,  and  signed  by  him,  from  time  to  time,  appoint ;  and  it  was 
thereby  further  mutually  agreed  between  and  by  the  parties  thereto,  that  the 
said  arbitrator  should  tie  at  liberty  to  make  any  award  or  awards  upon  any 
part  of  the  said  matters  referred  to  him  as  aforesaid  as  to  him  should  seem 
meet.  And  also,  in  case  any  objection  should  be  made  to  any  award  or 
awards  to  be  made  by  virtue  of  the  said  agreement,  for  imperfection,  uncet^ 
tainty,  or  otherwise,  such  award  should  be  referred  back  to  tne  said  arbitrator 
for  amendment  and  correction  as  often  as  occasion  should  require ;  and  it  was 
thereby  agreed,  that  all  proceeding  in  the  said  suit  should  be  stayed  until  the 
80th  of  March  then  next,  when  if  no  award  should  be  made,  or  the  time  for 
making  it  should  not  be  enlarged  by  mutual  consent,  each  party  should  be 
at  liberty  to  proceed  in  law,  or  m  equity,  as  they  or  either  of  them  mieht  be 
advised ;  and  it  was  thereby  agreed  that  the  subscription  thereby  made,  and 
the  award  to  be  made  in  pursuance  thereof,  should  and  might  be  made,  by  or 
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upon  the  application  of  either  of  the  said  parties,  and  without  the  necessity  of 
any  notice  to  the  other  of  them  in  the  said  suit,  or  otherwise,  a  rule  or  order  of 
this  honourable  Court ;  and  lastly,  it  was  agreed  that  the  said  parties  thereto 
performing  the  said  award  should  be  entitled,  at  his  own  costs,  charges,  and 
expenses,  to  a  gen«-al  release  from  the  other  of  the  said  parties  of  and  from  all 
and  all  manner  of  actions,  suits,  claims,  and  demands  wnatsoever  touching  the 
Hiatters  thereby  referred  to  arbitration,  or  any  of  them,  as  by  the  said  articles 
of  agreement,  to  which,  for  greater  certainty,  the  plaintiff  craves  leave  to  refer, 
when  produced  to  this  honourable  Court,  will  more  fully  appear. 

That  by  virtue  of  the  power  by  the  said  articles  of  agreement  given  to 
William  Thomas  Shave  Daniel  and  Edward  Webster,  they  duly  appointed,  by 
writing  under  their  hands,  Kenyon  Stevens  Parker,  Esquire,  one  of  her  Majesty  s 
oounsel,  the  arbitrator  to  whom  the  said  matters  in  dispute  should  be  referred, 
and  that  accordingly  the  said  Kenyon  S.  Parker  examined  witnesses,  and  was 
attended  by  counsel  on  behalf  of  the  plaintiff  and  of  the  said  defendants,  and 
proceeded  with  and  completed  the  said  reference,  and  made  his  award  in  writing 
bearing  date  the  ^Htnd  day  of  March,  1845,  concerning  the  said  matter ;  and 
the  said  award,  after  reciting  the  said  articles  of  agreement  hereinbefore  in 
part  set  forth,  and  the  appointment  of  the  said  arbitrator,  was  in  the  words 
n>IIowinff : — 

•  *<  And  whereas  by  an  indorsement  made  on  the  said  agreement,  on  the  ISth 
cxf  March  instant,  I  did,  by  the  consent  of  William  Thomas  Shave  Daniel  and 
Sdward  Webster,  enlarse  the  time  for  making  my  award  until  the  24th  of 
March  instant,  and  havmg  been  attended  by  the  said  parties  and  their  respective 
counsel  and  solicitors,  and  heard  the  evidence  advanced  before  me,  and 
weighed  and  considered  such  evidence,  and  the  matters  in  difference  between 
the  said  parties,  I,  the  said  Kenyon  Stevens  Parker,  do  make  and  publish  my 
award  in  writing  of  and  concemmg  the  premises  in  the  manner  following ;  that 
ia  to  say,  I  award,  order,- and  adjudge  that  the  said  Dempster  Heming  shall 
and  do  pay  to  the  said  Thomas  Swinnerton,  on  Tuesday  next,  the  S5th  day  of 
this  instant  month  of  March,  1,782/.  8s.  7d.,  for  or  in  respect  of  the  outlay 
made  by  the  said  Thomas  Swinnerton  in  putting  into  proper  repair  the  mill  in 
pleaduiffs  of  the  said  cause  mentioned,  called  the  Leather  Mill,  and  converting 
such  mul  into  a  steam  and  water  com  and  flour  mill,  and  in  erecting  the  steam- 
engine  and  putting  millstones  and  other  machinery  into  the  said  mill,  or  in  or 
upon  the  premises  thereto  belonging ;  and  I  do  hereby  adjudge  that  such  sum 
Of  1,7SS/.  8s.  7d.  shall  be  accepted  and  taken  by  the  said  Thomas  Swinnerton, 
Id  be  in  full  satisfaction  and  discharge  of  all  claims  and  demands  made  or  to  be 
made  by  him  against  the  said  Dempster  Heming  for  or  on  account  of  such 
outlay,  or  in  any  way  relating  thereto;  and  I  do  hereby  declare  that  the 
steam-engine  and  other  machinery  in  and  belonging  to  the  said  mill  and 
premises,  and  erected  and  placed  therein  and  thereon  by  the  said  Thomas 
Swinnerton,  to  have  belonged  and  to  have  become  the  property  of  the  said 
DempsterHeming,  and  that  as  between  himself  and  the  said  Thomas  Swinnerton, 
the  said  Dempster  Heming  is  entitled  thereto  for  his  own  absolute  use  and 
benefit ;  and  in  case  defauU  shall  be  made  in  payment  of  the  said  sum  of 
1,7SS/.  8s.  7d.  at  the  time  appointed  for  payment  thereof  by  this  my  award, 
I  do  hereby  direct  that  the  said  Dempster  Heming  do  pay  such  interest  on 
such  sum  to  the  said  Thomas  Swinnerton  from  the  S5th  day  of  March  instant, 
until  the  same  shall  be  paid,  such  interest  to  be  calculated  at  the  rate  of  4^  per 
cent,  per  annum;  and  I  do  hereby  adjudge  and  determine  that  the  said 
Thomas  Swinnerton  is  entitled  to  live  on  the  said  mill,  machinery,  and 
premises  now  in  his  possession  under  or  by  virtue  of  the  agreement  in  the 
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pleadings  of  the  above  cause  mentioned,  dated  the  16ch  of  June,  18S8^  tx  the 
said  sum  of  l,7dS2.  8s.  7d.  and  interest,  and  that  he  may  bold  and  letsia 
possesdon  of  such  mill,  machinery,  and  premises  until  such  piindnal  and 
mterest  be  paid  pursuant  to  this  my  awara ;  and  I  do  further  award^  oAff 
and  direct  that  with  respect  to  the  said  chancery  suit  of  SwinnertoQ  agsiMt 
Heming,  the  said  Thomas  Swinnerton  do  cause  the  Ull  filed  by  him  to  bs 
dismissed  with  costs,  to  be  taxed  by  one  of  the  Taxing-Mastors  of  the  Court  of 
Chancery,  such  costs  to  be  taxed  as  between  solicitor  and  client,  and  that  k 
die  meantime  and  until  the  said  bill  be  dismissed,  all  further  proceeding  b 
the  said  suit  by  or  on  behalf  of  either  party  to  be  stayed ;  ana  I  do  &tci 
that  the  costs  incurred  by  the  said  Thomas  Swinnerton  in  such  suit,  when  m 
taxed,  be  paid  to  the  said  Thomas  Swinnerton  by  Dempster  Heming  witfab 
one  week  met  the  amount  thereof  shall  have  been  ascertained  and  certified  hj 
the  said  Master ;  and  it  having  been  proved  before  me  that  the  said  Dempstff 
Heming  did,  by  notice  in  writing  beuing  date  the  16th  day  (tf  February,  184^ 
determine  the  tenancy  of  the  said  mill  and  premises,  and  that  such  teoan^ 
will,  by  virtue  of  such  notice,  expire  on  the  S5th  day  of  this  instant  maoUi 
of  March,  being  at  the  expiration  of  the  seven  years  from  the  oommenoemot 
of  such  tenancy  under  the  said  agreement,  dated  the  16th  of  June^  18S8, 1  da 
hereby  award  and  order  the  said  &empster  Heming  to  pay  to  the  said  Thomsi 
Swinnerton  4002.  on  the  25th  day  of  this  instant  month  dT  March,  as  provided 
by  the  said  agreement  in  the  event  of  the  lessor  giving  notice  to  the  lessee  ts 
quit  at  the  end  of  the  first  seven  years  of  the  term  mentioned  in  such  Bg/nt^ 
ment ;  and  I  do  hereby  further  award,  direct,  and  order,  that  the  said  Dempats 
Heming  do  pay  to  the  said  Thomas  Swinnerton  the  costs  incurred  Igr  the  said 
Thomas  Swmnerton  in  and  about  this  reference  so  made  to  me  as  aforesaid,  to 
be  taxed  by  one  of  the  Taxing-Masters  of  tlie  Court  of  Chancery,  and  sudi 
taxation  to  be  made  as  between  solicitor  and  client ;  and  I  do  further  award, 
order,  and  direct,  that  the  costs  of  this  my  award  be  bcnme  and  paid  by  the  ssid 
Thomas  Swinnerton  and  Dempster  Hemine  in  equal  moieties,  tn  witnss 
whereof  I  have  hereunto  set  my  nand  and  seal,  the  SSod  day  of  March,  184S. 

"  KsNTON  S.  Partmil^ 

That  no  proceedings  have  been  had  or  taken  under  the  said  award  since  the 
day  of  the  delivery  tnereof,  and  none  of  the  payments  thereby  ordered  to  be 
made  had  been  made  by  or  cm  the  part  of  plaintiff  and  the  said  Thomas 
Swinnerton,  or  either  of  them,  except  the  costs  of  making  the  said  award. 

That  under  the  agreement,  bearu^r  date  the  16th  of  June,  1888»  no  pow« 
or  authority  was  given  by  the  phdntiff  to  the  said  defendant  to  erect  at  the 
plaintiff's  expense  any  steam-engine  upon  the  said  mill  and  premises,' called  the 
Leather  Mill,  thereby  demised  to  the  said  defendant,  nor  to  render  the  plaintiff 
liable  to  the  payment  of  the  costs  or  charges  of  erecting  any  steam-engins 
thereon ;  and  the  plaintiff  did  not  at  any  time  afterwards  agree  thereto ;  but  the 
said  defendant,  at  his  own  costs  and  risk,  erected  the  steam-engine  for  his  own 
advanta^,  and  the  better  to  carry  cm  as  a  miller  a  more  extensive  trade  than 
he  could  carry  on  by  using  only  the  water  power  of  the  said  mills. 

And  the  bill  charged  that  the  agreement  of  reference,  dated  the  18th  of 
Febmary,  1846,  did  not  authorize  the  said  arbitrator,  and  that  he  had  not  the 
power,  to  order  and  adjudge  the  plaintiff  to  pay  the  said  sum  of  l,782£i  8s.  7d^  . 
so  £Eur  as  the  same  related  or  had  reference  to  the  outlay  made  by  the  said 
defendant  in  erecting  and  placing  a  steam-engine  in  the  said  mill,  plaintiff 
bein^  by  the  said  agreement  subject  only  to  the  costs  of  putting  into  proper 
repair  the  said  mill  and  premises,  called  the  Leather  Mill,  and  converting  such 
null  and  the  water  power  thereof  into  a  water  com  and  flour  mill,  by  leasoo 
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yf  the  said  defendant's  bdng  at  the  charges  of  putting  millstones  and  other 
nachinery  mto  the  said  mill,  or  in  or  upon  the  premises  thereto  belonging. 

That  a  large  part  of  the  sum  of  1,732/.  8s.  7d.,  and  as  much  as  700/.  and 
ipwards,  is  composed  of  the  costs  of  erecting  the  said  steam-engine;  and  that 
he  said  premises,  called  the  Leather  Mill,  could  and  ought  to  nave  been  con* 
rerted  into  a  flouF-mill  by  the  said  defendant  under  the  demise  thereof  to  him, 
irithout  subjecting  the  plaintiff  to  the  expense  of  erecting  a  steam-engine  for 
ncrearing  the  power  in  tne  said  mill,  so  as  to  carry  on  a  more  extensive  trade 
18  a  miller  than  the  said  defendant  could  have  carried  on  by  the  water  power 
mly  of  the  said  mill. 

That  the  aforesaid  agreement  of  reference  did  not  warrant  or  authorize  the 
add  arbitrator,  and  that  he  had  not  the  power,  to  order  and  adjudge  that  the 
ndd  defendant  was  entitled  to  a  lien  on  the  said  mill,  machinery,  and  premises 
then  in  his  possession,  under  or  b^  virtue  of  the  said  agreement,  dated  the  16th 
Exf  June,  1888,  in  the  manner  which  he  had  done  by  the  said  award,  or  to  order 
that  he  (the  said  defendant)  might  hold  and  retain  possession  of  such  mill, 
machinery,  and  premises,  until  such  principal  sum,  interest,  and  costs  should 
be  paid,  pursuant  to  and  in  manner  provided  for  by  the  said  award. 

That  by  such  last-mentioned  order  or  adjudication,  the  said  defendant  was 
empowered  to  hold  the  said  mill  and  premises  for  an  undefined  and  uncer- 
tain period.  And  the  said  award  did  not  order  or  decide  whether  the  said 
defendant  was  or  was  not  entitled  to  any  mortgage  to  him  of  the  said  mill  and 
premises,  to  secure  the  repayment  of  the  moneys  which  may  have  been  properly 
expended  by  him  in  repairs  upon  the  same  premises,  and  converting  the  same 
into  a  flour-mill ;  or  how  the  said  lien,  provided  for  by  the  said  award,  was  to  be 
discharged  or  got  rid  of. 

That  although,  by  the  said  award,  it  is  ordered  that  the  plaintiff  should  pay 
to  the  said  defendant  the  sum  of  400/.  on  the  S5th  of  March,  1845,  as  provided 
by  the  said  agreement  of  the  16th  of  June,  1888,  no  time  is  fixed,  nor  is  any 
order  made  in  the  said  award  for  the  said  defendant  to  quit  and  deliver  up  to 
the  plaintiff  the  possession  of  the  said  mill  and  premises ;  and  that  upon  the 
lace  cf  the  awara  the  same  is  defective,  and  ought  to  be  set  aride,  because  the 
mme  is  not  final,  and  does  not  direct  under  any  terms  or  circumstances,  or  upon 
any  condition  whatsoever,  that  the  said  defenaant  shall  ever,  or  at  any  time  in 
particular,  give  up  the  possession  of  the  said  mill  and  premises  to  the  plaintiff, 
and  the  plaintiff  will  or  may  be  driven  to  bring  an  action  of  ejectment  to  recover 
pojBsession  of  the  said  premises,  even  if  he  complied  with  the  directions  of  the 
eaid  award. 

That  the  award  is  not  mutual,  inasmuch  as  by  the  terms  thereof,  the  plaintiff 
ia  directed  to  pay  interest  on  the  said  sum  <^  1,7^2^  8s.  7d.,  at  the  rate  of 
42. 10s.  per  cent,  per  annum,  in  case  default  should  be  made  in  payment  of  that 
sum,  as  directed  by  the  said  award  ;  and  the  said  defendant  is,  by  such  award, 
declared  to  be  entitled  to  a  lien  on  the  said  miU,  machinery,  and  premises  as 
hereinbefore  mentioned,  and  may  in  the  meantime  make  use  of  the  said  mill, 
ateam-engine,  machinery,  and  premises,  in  grinding  com  and  canying  on  in  all 
respects  his  said  trade  as  a  miller,  without  paying  any  thing  or  making  any  com- 
pensation whatsoever  to  the  plaintiff  for  or  m  respect  of  the  use  and  necessary 
wear  and  tear  of  the  said  mill,  steam-engine,  machinery,  and  premises ;  and 
audi  use  and  necessary  wear  and  tear  thereof  would  greatly  deteriorate  and 
injore  the  said  steam-engine  and  machinery  to  an  amount  much  greater  than 
tke  rate  of  42. 10s.  per  cent,  per  annum  on  the  value  thereof  which  the  plaintiff 
is  directed  by  the  said  award  to  pay  for  the  same. 

That  the  award  is,  upon  the  ffMoe  of  it,  in  many  points^  not  final  and  not 
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mutual,  but,  on  the  contrary,  altogether  uncertain,  insuflkient,  and  invalid ; 
and.  that  thereby  a  full  and  final  arbitrament  and  determinatioii  of  all  the 
matters  aforesaidf  to  the  arbitrator  is  not  made  or  come  to  by  the  said  award ; 
and  that  the  plaintiff  cannot  claim  such  advantages  as  he  was  entitled  onto 
under  the  said  agreement  of  reference,  dated  the  18Ui  of  February^  184£. 

That  the  costs,  charges,  and  expenses  to  which  the  plaintiff  has  been  put 
rdating  to  the  said  agreement  of  reference  and  the  award  amount  to  a  vety 
considerable  sum,  and  that,  though  the  said  defendant  has  not  yet,  he  forthwiu 
intends  to  make  the  said  submissions  to  refer  to  arbitration,  contained  in  the 
said  last-named  agreement,  an  order  or  rule  of  this  honourable  Court,  taad  to  take 
proceedings  against  the  plaintiff  upon  such  rule  or  order  when  obtained,  or  otI»- 
wise  to  bring  an  action  against  the  plaintiff,  or  to  issue  some  execution  or  wnt 
in  the  nature  and  for  the  same  effects  and  purposes  as  an  execution  at  oommoa 
law,  for  the  money  awarded  to  be  paid,  either  in  this  court  or  in  one  of  her 
Majesty ^s  courts  of  law,  to  enforce  the  performance  of  the  said  award  on  die 
part  of  the  plaintiff;  and  under  the  circumstances  aforesaid,  the  plaintiff,  by 
tumself  and  his  agents,  had  applied  to  and  requested  the*  said  defiESidiiit, 
Thomas  Swinnerton,  to  deliver  up  the  said  award  and  the  said  agreement  to  be 
canceUed,  but  he  (the  said  defenaant)  refused  to  comply. 

And  that  the  award  is  defective  and  invalid  for  the  reasons  aforesaid,  and  far 
other  reasons  appearing  on  the  face  of  the  said  award ;  and  that  the  same  is  not 
final  or  conclusive  between  the  plaintiff  and  the. said  defendant  as  to  the  mattos 
made  the  subject  of  refi^'ence. 

A  nd  the  bill  prayed  that  the  award  might  be  declared  void,  or  that  sock 
other  declaration  m^ht  be  made  in  regard  thereto  as  the  £Eu;ts  and  justice  of 
the  case  might  require ;  and  that  the  defendant  might  be  decreed  to  odiver  up 
the  same  to  be  cancelled,  together  with  the  said  articles  of  agreement,  bearing 
date  the  18th  day  of  February,  1845 ;  and  that  in  the  meantime  the  drfendant 
might  be  restrained  by  the  injunction  from  making  the  submission  to  refer  Id 
arbitration  contained  m  the  said  articles  of  agreement,  as  also  fixnn  making  die 
said  award,  a  rule  or  order  of  this  Court,  and  from  bringing  any  action  at  lav 
a^nst  the  plaintiff  on  the  said  articles  of  agreement  and  the  said  award,  or 
either  of  them,  and  from  taking  proceedings  against  the  plaintiff  upon  voA 
rule  or  order  when  obtained,  ana  from  bringing  any  action  against  the  plaintii^ 
and  from  issuing  any  writ  in  the  nature  ana  for  the  same  emxit  and  purpose  as 
an  execution  at  common  law,  and  the  money  awarded  to  be  paid  in  this  court 
or  in  any  of  her  M^esty's  courts  of  law  for  enforcing  performance  of  the  said 
award  on  the  part  of  the  defendant,  and  from  taking  any  proceedings  whi^tever 
against  the  plaintiff  under  the  said  award,  or  with  reference  thereto. 

To  this  bill  the  defendant  demurred  generally  for  Want  of  equity ;  and  the 
Vice-Chancellor  of  England  overruled  the  demurrer.  From  that  ord^r  the 
defendant  appealed. 

James  Parker  and  Daniel^  for  the  appeal,  contended,  first,  that  the  Court 
had  no  jurisdiction,  in  consequence  of  the  statute  9  &  10  Wm.  8,  c  15; 
secondly,  that,  even  should  the  Court  hold  that  the  bill  could  not  be  entei^ 
tained,  the  award  was  strictly  right  and  final  in  every  particular.  They  cited 
Nichols  V.   Chalie  (14  Ves.  9^) ;  (a)    Gwinnett  v.    Bannister  (14  Yes. 

(a)  NiehoU  t.  ChaKe  (14  yeier,  2S5).    17tli  and     into  eourt,  and  ereate  a  jurisdiction  to  issw 
1ft  of  December,  1807.    Lord  BIdon,  C— A  g 


31ft  of  December,  1807.    Lord  BIdon,  C— A  gene*  of  contempt.    Experience  had  proved  thot 

nd  reference  to  arbitration  by  partief  in  a  fait,  then  eifects  of  terminating  by  arbitration  saita 

depending  in  Chancery,  was  made  an  order  of  a  court  existing;"  and  it  occurred  to  his  Lordship,  abOy 
of  law  by  Lord  Eidon,  who  said  that  it  occurred  to  '*  that  it  might  be  extremely  dealrablo  to  affsid  the 
him  at  the  time  of  giving  his  Judgment,  that,  **  be-  same  opportunity  where  only  a  cause  of  suit  sab- 
fore  the  statute,  when  persons  were  out  of  court,  sisted,  but  no  suit  had  been  instituted.  In  the  tar» 
they  could  not  by  any  afreemcnt  being  thmaselves  mer  ease,  if  the  «greeaient  was  UAde  an  ofdsr  of  a 
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a)  It  was  distinctly  decided  by  Sir  John  Leach,  in  Davis  v.  Getty  (1  Sim. 
.  411),  (6)  that,  though  the  submission  had  not  been  made  a  rule  of 
the  ordinary  jurisdiction  of  the  Court  of  Chancery  was  excluded  by  the 

5  and  that  decision  had  been  almost  constantly  acted  upon  since.  (Dawson 
Uer^  1  Sim.  &  Stu.  537.)  (c)  The  statute  provides  sufficient  remedy  for 
*  errors  in  the  award  suggested  by  the  bill,  if  they  had  any  existence, 
cases  had  not  been  called  in  question  until  the  decision  of  the  {fresent 
'hancellor  of  England  in  Nichols  v.  Roe  (5  Sim.  156),  (d)  but  that  deci- 
eing  reversed  on  appeal  by  Lord  Brougham  (3  Myl.  &  K.  431).(e)  Tlie 
1  which  the  Vice-Cnancellor  had  relied  was  Ward  v.  Periam  (2  Eq.  Cas. 
)1 ;  Turn.  &  Russ.  131,  n.)     They  also  referred  to  and  observed  on  the 

6  10  Wm.  3,  c.  15,  on  Tidd^s  Practice,  and  Watson  on  Awards ;  that 
ttters  in  difference  had  been  referred  and  properly  decided  on  by  the 
.  The  Vice-Chancellor  held  the  case  of  Nichols  v.  Roe  not  to  be  a  bind- 
thority. 


law,  and,  the  arbitnton  haying  proceeded 
an  application  was  made  to  compel  the  exe- 
'  the  award,  that  in  a  court  of  equity  was 
id  merely  at  a  proceeding  in  the  court  of 
lified  and  regolated  by  the  consent  of  the 
and,  whetl^r  the  emmmttance  of  consent 
lode  of  carrying  on  the  suit  at  law  might  or 
ot  be  deemed  worthy  of  consideratton  in 
be  mere  fact  that  they  had  so  far  regulated 
teding  at  law  could  not  bar  the  jurisdiction 
.  There  is,  however,"  continued  his  Lord- 
nothcr,  much  stronger  ground,  where  per- 
Qg  in  this  court,  or  a  court  of  law,  instead 
g  their  submission  to  arbitration  a  rule  of 
t  where  they  are  suing,  agree  that  their 
m  shall  take  the  cause  altogether  out  of 
rt ;  and  that  the  proceeding  under  their 
It  shall  be  in  a  court  in  which  the  antece- 
ieedings  never  have  been." 
nnnett  v.  Btmnitter  (14  Ves.  530).  22nd 
'  and  9th  March,  1808.  Lord  Eldon,  C— 
tion  raised  by  this  motion  was  as  to  the 
on  of  this  Court  against  an  award,  made  a 

court  of  law,  under  the  statute  9  &  10 
:.  15.  His  Lordship  in  delivering  Judgment 
n  every  way  of  considering  it,  an  award 
ler  this  statute  differs  very  materially  from 
I  made  in  the  course  of  a  cause.  An  award 
the  course  of  a  cause  may  be  set  aside  in 
t  of  King's  Bench  by  an  application,  not 
1  as  that  which  is  given  by  tne  second  sec- 
he  Act  of  Parliament.  I  have  not  found 
rn  research  into  authority,  or  from  the  in- 
1  of  others,  any  instance  in  which  a  Court 

has  actually  interposed  by  injunction  to 

process  of  a  Court  of  law,  in  which  the 
IS  made  a  rule  of  court ;  and  it  is  very  dif- 
lee  how  that  can  be,  under  the  first  section 
:t ;  for,  if  the  bill  is  filed  without  an  affi- 
ch  a  proceeding  would  be  directly  in  oppo- 
the  words  of  the  first  section  of  the  Act, 

that  the  '  process  shall  not  be  stopped  or 
in  its  execution  by  any  order,  rule,  com- 

prooess  of  any  other  Court,  either  of  law 
,  unless  it  shall  be  made  appear,  on  oath, 
:k>urt,  that  the  arbitrators  or  umpire  mis- 
kliemselves ;  and  that  such  award,  arbitra- 
mflspirage,  was  procured  by  corrnptioB,  or 
lue  means.' 

bUl  is  filed  for  an  injunction  in  the  ordinary 
,  upon  non-appearance  the  plaintiff  can  have 
etion  by  the  order  of  the  Court,  the  eflect 
»the  process  in  its  execution,  though,  if 
s  not  supported  by  an  affidavit,  it  is  not 


shewn  in  any  way  upon  oath,  as  required  by  the  sta- 
tute, that  there  has  been  misbehaviour,  corrup- 
tion, &e. 

**  It  seems  to  me,  those  words  '  by  any  Court  of 
law  or  equity '  must,  from  the  words  that  imme<U- 
ately  follow,  mean  that  eonrt  in  which  the  rule  was 
made ;  and  a  complaint  in  that  court  could  hardly 
be  the  ground  of  jurisdiction  in  any  other  court. 
This  clause  seems  to  give  that  court  jurisdiction, 

Erovided  the  applieation  is  made  within  the  time 
mited  by  the  Act,  not  only  to  refuse  to  carry  into 
execution,  but  also  to  set  aside,  an  award  obtained 
by  such  means." 

(b)  Davit  r,  Ottty  (1  Sim.  &  Stu.  411).  13th 
and  28th  June,  1823.  Sir  John  Leach,  V.  C.  E.— 
The  Viee-Chaneellor's  dedaion  in  this  case  was: 
"  Where  it  is  one  of  the  terms  of  an  agreement  to 
refer  disputes  to  arbitration,  that  the  submission 
shall  be  made  a  rule  of  court  of  common  law,  if 
either  party  require  it,  this  Court  has  no  jurisdiction 
to  relieve  against  the  award,  although  the  submis- 
sion has  not  been  made  a  rule  of  the  court  of 
common  law,  within  the  time  limited  by  the  sta* 
tute." 

(c)  Dawson  v.  SadUr  (1  Sfan.  &  Stu.  537).  I8th 
and  19th  December,  1823.  Sir  John  Leach,  V.  C.  E. 
— The  Vice-Chancdlor  refused  to  grant  an  ii^unc- 
tion  to  stay  proceedings  on  an  award,  on  the  ground 
of  fraud  and  corruption  in  the  arbitrator,  where  the 
submission  was,  within  due  time,  made  a  rule  of  the 
Court  of  King's  Bench,  although  the  bill  was  filed 
before  the  submission  was  made  a  rule  of  that  court, 
and  although  it  might,  aiscordlng  to  the  agreement, 
have  been  made  either  a  rule  of  this  court,  or  of 
the  Court  of  King's  Bench. 

(tf)  NiehoU  v.  Roe  (5  Simons,  166).  5th  De* 
cember,  1833;  1  Ith  January,  1834.  Sir  Lancelot 
Shadwell,  V.  C.  E.—- In  this  ease  one  of  the  terms 
of  an  agreement  was,  to  refer  disputes  to  arbitra- 
tion, that  the  submission  might  be  made  a  rule  of  a 
court  of  law,  on  the  application  of  eitiier  party,  but 
that  had  not  been  done.  The  Vice-Chancellor  held, 
on  demurrer,  that  this  Co«rt  has  jurisdiction  to  re- 
lieve against  an  award ;  and  the  Court  having  once 
exerdMd  Its  jurisdiction  over  the  award,  will  retain 
it,  although,  on  the  coming  In  of  tl9  answer,  it 
appears  that  the  submission  had  tbei  baen  made  a 
ruts  of  a  court  oC  IIMr  by  the  defmdant. 

(e)  NiMU  «.  il«e  (3  Myl.  &  K.  431).  5tii 
June,  9th  Augast,  1884.  Lord  Brougham,  C— 
His  Lordship  hdd  that  the  Court  of.  Chancery  had 
no  jurisdiction  to  rdieve  against  the  award,  and 
therefore  dissolved  the  Inunction  granted  by  the 
Viee-ChanooUor  of  England  in  this  case. 
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Bolt  and  Wrigki^  in  support  of  the  bill,  oontaided  that  the  statute  did  not 
apply  to  the  Court  of  Chancery,  which  is  not  a  court  of  record.  They  cited 
Me  Joseph.y.  WeMer  (1  Russ.  &  M.  498).  (a) 

Parker,  in  reply. 

The  LORD  CHANCELLOR.— I  was  surprised  that  the  question  as  to  the 
exclusive  iurisdiction  under  the  statute  had  been  raised,  and  more  surprised  (o 
find  that  there  is  so  much  to  support  it  in  the  first  clause  of  the  Act  m  Parlis- 
ment.  The  Court  of  Chancery  is  not  usually  calkd  a  court  of  record,  but  it 
appears  to  me  to  be  comprised  in  the  first  clause  of  the  Act  I  will  read  tk 
faul,  for  I  am  anxious  to  find  out  the  ground  on  which  the  Viee-Chancdlor  of 
England  proceeded ;  the  short  note  of  his  judgment  handed  to  me  convejrta> 
littk  information,  that  it  is  difficult  to  understand  the  ground  of  that  dedsisn. 

Judgment — November  9. 

The  LORD  CHANCELLOR.— I  have  read  through  this  bill  for  the  nu^ 
pose  of  seeing  whether  there  was  any  charge  in  whioi  it  might  have  oeen 
important  to  raise  the  question  upon  the  iurisdiction ;  but  I  find  there  is  no 
such  charge.  The  bill  very  fairly  states  the  case,  states  the  dispute  whidi  hai 
arisen,  the  litigation  commenced,  the  reference  to  arbitration,  the  award ;  and 
then  alleges  certain  objections  to  the  award  :  that  it  was  not  final,  not  mutual, 
and  other  objections  which  are  raised  to  the  awsjrd ;  and  thm  it  prays  that  the 
award  may  be  set  aside,  and  that  the  party  may  be  restrained  from  making  the 
submission  an  order  of  the  Court.  It  therefore  raises  very  neatly  and  ckariy 
the  question,  whether  the  case  is  within  the  statute,  and  whether  the  Court  hn 
jurisdiction  by  bill,  under  those  circumstances,  to  interfere  within  the  provirioai 
of  the  statute  regulating  the  award  of  the  arbitrator  and  protecting  the  party 
against  an  improper  award ;  and  it  appears,  thouffh  I  am  very  sorry  not  to 
have  been  furnished  with  a  more  accurate,  or  rather  detailed,  note  of  the  ground 
on  which  the  Vice-Chanoellor  proceeded,  yet  I  rather  collect  be  proceeded  on  diii^ 
that  the  submission  had  not  been  made  an  order  of  this  Court  at  the  time  when 
the  litigation  commenced,  and  when  the  demurrer  came  on  to  be  argued.  Now, 
if  that  was  the  ground,  it  reduces  it  to  a  very  simple  question  indeed, — namely, 
whether  the  decisions  of  Sir  John  Leach  in  Vavis  v.  Ga^y,  and  the  same  learned 
judge  in  Dawson  v.  Sadler,  and  of  the  Lord  Chancellor  Brougham  in  Ni^eli 
V.  Roe,  are  to  be  considered  as  the  rule  of  this  court,  or  whether  the  opinion  d 
the  Vice-Chancellor  of  England,  as  expressed  in  Nichole  v.  iZoe,  at  the  time  it 
came  before  him,  is  right.  There  he  m  terms  laid  it  down,  and  decided  upon 
that  ground,  that  the  submission  not  having  been  made  a  rule  of  court  at  the 
time  of  the  bill  being  filed,  the  jurisdiction  of  this  Court  was  not  ousted  by 
the  statute.    That  case  upon  appeal  is  a  decision  for  the  purpose  of  this  case. 

There  is  no  necessity  for  me  to  enter  into  a  discussion  of  the  soundness  of 
the  doctrine  one  way  or  the  other,  because  it  has  been  the  established  course  in 

(a)  RaJouphy.  Wtbiter(l  RiiM.&Myl.49S).—  Bercher  (SVId.  Ab.  IS9),  LmudtOe  yr,  lAiikdak  (^ 

AppUeations   of  tUs  Uod,  to  enforce  aa  award  Tea.  jnn.  451),  NkiMf  ▼.  CAoUiff  (14yea.965),adl 

where  no  cause  is  dependii^,  Uioagh  of  crery-daj  other  eases  where  the  cAet  of  the  statnte  came  ia- 

ocenrrence  in  eonrts  of  law,  are  extremely  nnnsnal  cldentally  into  disensiion,  the  jnriadietion  has  never 

In  the  Court  of  Chaneerr.    So  rare  indeed  ha  ^e  been  questioned ;  thoagh,  as  these  hstve  beea  tkk§i 

they  been,  that  the  officers  of  that  Court  were  upon  submissioBS  asade  in  sanses  to  which,  aeeord* 

not  aware  of  any  precedent,  and  were  disposed  to  ing  to  the  better  opinion,  the  statute  does  aot  applf 

doubt  the  jurisdiction.    Mr.  Tldd  (3  Praet.  SSI,  9th  (I  Mad.  Ch.  Pr.  996 ;  3,  71S),  it  i 


edit.)  has  expressed  a  similar  doubt,  on  ths  ground  rormally  to  eonslder  the  point.    But  the  subnit- 

that  the  statute  of  10  Wm.  3,  e.  15,  is  eonbied  to  sions  in  Webster  t.  Bith^  (Rr.  Ch.  383 ;  3  Vers, 

courts  of  record.    The  language  of  the  second  sec-  444)  and  Speitipte  ▼.  Carpenter  (3  P.  W.  361)  seem 

tion,  howerer,  as  obseifed  by  Maddock  (3  Ch.  Pr.  to  have  been  made  orders  of  the  Court  of  Chanoerf 

713),  is  altoeether  unintelligible,  if  the  Aet  be  held  under  the  statute;  and  in  the  principal  case  the 

not  to  extend  to  submissions  which  hare  been  made  jurisdiction  was  not  disputed, 
orders  of  a  court  of  sqiitf ;   and  in  Os^^Hy  t. 
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this  court  now  for  a  great  length  of  time,  adopted  by  the  ^raster  of  the  Rolls, 
Sir  John  Leach,  in  two  cases,  and  by  this  Court  upon  an  appeal  from  the  Vice- 
Chancellor  of  England  in  the  case  of  Mchols  v.  Boe.  It  is  hardly  to  be 
expected,  even  if  there  were  more  doubt  on  the  accuracy  and  propriety  of  those 
decisions,  that  this  Court  would  revert  back  again  upon  a  question  of  this  sort 
to  the  construction  to  be  put  on  the  terms  of  the  statute,  after  the  construction 
that  has  been  put  on  it  for  so  many  years,  and  ultimately  adopted  by  this  branch 
of  the  Court.  I  cannot  m^'self  see  any  reason  to  doubt  the  soundness  of  tliose 
decisions ;  and  being  of  opinion  that  those  decisions  are  right,  and  seeing  that  it 
liAS  bem  so  long  established,  I  feel  no  disposition  to  shake  that  decision,  or  at 
flU  to  interfere  with  the  rule  laid  down  in  all  those  cases. 

On  that  ground,  if  that  was  the  ground  on  which  the  Vice-Chancellor  pro- 
ceeded, I  am  of  opinion  he  ought  to  have  followed  the  doctrine  laid  down  in 
tiie  former  case  upon  an  appeal  from  his  decision,  and  that  Xichoh  v.  Boe 
ought  to  have  been  the  guide  of  his  decision.  I  adopt  it  now  as  the  guide  of 
Sly  decision,  and  therefore,  on  that  ground,  I  think  that  the  objection  to  the 
wmurrer,  which  I  infer  was  the  ground  of  the  Vice-Chancellor''s  judgment, 
^vas  erroneous. 

In  argument,  however,  another  ground  has  been  suggested,  and  it  was  said, 
among  other  things,  that  the  Court  of  Chancery  was  not  within  the  statute  at 
afl.  Now,  it  certainly  appears  to  me  that  that  has  been  matter  of  some  doubt 
m  former  times,  though  I  conceived  it  was  a  point  settled,  that  the  Court  of 
Chancer}'  was  within  the  statute ;  but  it  has  been  so  clearly  laid  down  in  several 
Okies  that  it  is  so,  particularly  in  the  matter  of  Joseph  and  Webster  (1  Rus.  & 
llyl.  496])  and  King  v.  Pownal  (6  Ves.  10),  where  Lord  Eldon  actually 
decided,  that  after  the  award,  the  submission  to  be  made  an  order  of  this  Court, 
it  is  much  too  late  to  raise  the  Question  whether  this  Court  be  or  be  not  within 
Ae  terms  of  the  statute ;  and  though  the  term  "  court  of  the  record  **  is  used 
jD  one  part  of  the  statute,  the  other  clause  shews  that  the  court  of  equity  was 
fatendra  to  be  included  within  the  provisions  of  the  Act. 

The  third  objection  was,  that  notwithstanding  it  might  be  against  the  party 
filing  the  bill,  still  it  was  within  the  provision  of  the  Act,  because,  assuming  the 
Court  of  Chancery  to  have  jurisdiction,  there  is  no  reason  why  the  jurisdiction 
should  not  be  exercised,  or  why  the  Court  of  Chancery  should  not  have  that 
jurisdiction  by  filing  the  bill.  It  appears  to  me  to  be  perfectly  conclusive  as  to 
the  terms  of  the  statute,  which  describes  a  certain  jurisdiction  within  the 
Court,  and  which  extends  to  the  Court  of  Chancery ;  and  then  it  provides 
the  mode  in  which  those  Courts  are  to  proceed,  evidently  intending,  if  not  in 
tams,  to  prohibit  any  jurisdiction  foreign  to  that  providea  by  the  statute  from 
interfering  for  the  purpose  of  the  remedy  laid  down  by  the  statute.  I  am  of 
opinion  that  this  is  within  the  jurisdiction  of  the  Court  of  Chancery,  and  being 
within  the  jurisdiction  of  the  Court  of  Chancery,  that  the  remedy  ought  to 
have  been  under  the  provisions  of  the  Act  by  summary  application  to  the 
Court,  and  not  under  the  ordinary  jurisdiction  of  the  Court  by  filing  n  bill. 

On  all  the  grounds,  therefore,  I  think  that  the  course  taken  by  the  bill  is  one 
in  which  the  jurisdiction  of  the  Court  is  excluded  by  the  statute.     I  am  of 

X'  lion  that  the  demurrer  was  properly  filed,  and  ought  therefore  to  have  been 
wed. 

Allow  the  demurrer  with  costs ;  no  costs  of  the  appeal. 
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Friday f  November  6,  1846. 
Ward  v.  Arch,  (a) 

Will'^Aimiiiiy — Direction  fir  taie — CompertUm, 

E.  W.  by  hit  will  gave  the  reeidue  of  his  property,  coneiiting  qf  real,  copyhold,  and  perootul  ei 
to  certain  tnuteee  i^nm  truet  to  pay  thereout  an  annuity  to  hit  wife,  tmd  ni  cate  there  them 
be  tuffieient  to  tatitfy  the  annuity,  **  upon  trutt  to  tell  and  ditpote  of  all  and  eoery  part  • 
taid  real  and  pertotuU  eetate,*'  tmd  lay  out  and  invett  theproeeedt  in  thepurehate  qf  gooer 
or  other  good  leeuritiet,  and  out  qf  the  difndendt  thereof,  or  out  qf  the  rente  of  the  real  e 
until  the  tame  thould  be  told,  to  pay  unto  hit  wife  B,  an  annuiiy  qf  300/.  per  annum.  The  t 
aritingfrom  the  rente  andprofitt  of  the  ettatet  wot  not  tuffieient,  during  the  life  qf  the  i 
tant,  to  pay  the  annual  eum  qf  300/.,  and  no  tide  took  place  during  her  life,  to  that  at  her  d 
a  contiderable  amount  wat  due  to  her  by  way  qf  arreart. 

Held,  that,  under  the  directiont  qf  the  will,  there  wae  an  abtolute  direction  for  conversion,  i 
the  retiduary  legateee  became  entitled, 

THE  testator,  Ebenezer  Whiting,  being  seised  in  fee-simple  to  certain  est 
both  freehold  and  copyhold,  and  being  also  possessed  of  personal  & 
by  his  will,  after  giving  certain  legacies  therein  mentioned,  gave,  devised, 
bequeathed  the  rest  and  residue  of  his  estate  and  effects,  after  payment  o 
just  debts,  funeral  and  testamentary  expenses,  unto  certain  trustees,  their  1 
executors,  &c.  upon  trust,  that  they  should,  as  soon  after  his  decease  as  a 
niently  might  be,  call  in  and  settle  every  account  between  him  and  every  jx 
whatsoever ;  and  in  case  there  should  not  be  sufficient  to  pay  and  satisj 
annuity  of  800/.  per  annum  thereinafter  given  to  his  wife,  ^^  then,  upon  I 
to  sell  and  dispose  of  all  and  every  part  of  the  said  real  find  personal  est 
aad  Uy  out  and  invest  the  money  arising  by  such  sale  or  sales  in  the  pur< 
of  government  or  other  good  securities;  and  upon  further  trust,  by  and  o 
the  interest,  dividends,  or  proceeds  thereof,  or  the  rents  of  his  real  es 
until  the  same  should  hie  sola,  to  pay  unto  his  wife  Elizabeth  and  her  asa 
during  her  life,  one  annuity  or  clear  yearly  sum  of  300/.,  free  and  clear  of 
from  all  taxes  whatsoever.  And  also  from  and  after  payment  thereof, 
trust,  b^  and  out  of  the  same  interest,  dividends,  and  proceeds,  to  pay 
the  plaintijff,  Frances  Ann  Ward,  then  F.  A.  Moray,  during  her  lifi 
annuity  or  j^early  sura  of  20/. ;  and  upon  further  trust,  that  they,  the 
trustees,  their  heu-s,  executors,  or  administrators,  should  pay  and  apply  a 
residue  or  remainder  of  the  said  rents,  interests,  dividenas,  and  proceeds, 
his  said  wife  Elizabeth  and  her  assigns,  during  her  life ;  and  after  the  d( 
of  his  said  wife,  then  upon  further  trust,  to  pay  unto  the  said  plaintiff,  Fr 
A*  Ward,  one  further  annuity  or  yearly  sum  of  30/.  The  testator  then 
devised,  and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  estat< 
effects,  whatsoever  and  wheresoever,  from  and  after  the  payment  of  all  his 
debts,  legacies,  funeral  and  testamentary  expenses,  and  annuities,  as  afort 
unto  his  four  sisters  therein  named,  to  be  equally  divided  between  1 
share  and  share  alike.  And  the  testator  further  declared  that,  in  cas 
amount  of  the  rents,  issues,  dividends,  and  proceeds  of  his  real  and  pei 
estate  should  not  be  sufficient  to  pay  and  satisfy  the  said  annuity  of  300 
annum,  by  him  therein  before  given  and  bequeathed  to  his  said  wife,  that 
and  in  such  case,  he  did  thereby  revoke  the  several  legacies  by  him  th 
before  given  and  bequeathed,  and  did  thereby  authorize  and  empower  hii 

(o)  Reported  by  G.  Goldsmith,  Esq.,  BarrUter-at-law. 
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trustees,  or  the  survivors  or  survivor  of  them,  by  mnd  out  of  his  said  real  and 

^      penonal  estate,  to  purchase  an  annuity  of  SOO/.  per  annum,  or  so  much  thereof 

as  they  should  want  to  make  up  the  said  annuity  to  fiis  wife  of  300/.,  during 

her  li^.    The  will  also  contained  the  usual  clause,  enabling  the  trustees  to  give 

discharges  for  the  purchase-money.     The  testator  appointed  his  said  wife, 

Elizabeth  Whiting,  and  Henry  Tickell,  executrix  ana  executor  of  his  will. 

from  the  Master's  report  it  appeared  that  the  income  arising  out  of  the  rents 

juid  profits  of  the  estates  was  not  sufficient  during  the  life  of  his  widow,  the 

said  Elizabeth  Whiting,  for  the  payment  of  her  annuity  of  300/.,  and  that  at 

^     Ixr  decease,  which  happened  in  tne  year  1804,  there  was  due  to  her  for  arrears 

'     df  the  said  annuity  1,S78/.  58.  Id.    And  that  no  portion  of  the  real  estates 

s     y/nm  sold  during  her  lifetime,  but  that  since  her  death  various  portions  of  the 

■     mMcB  had  been  sold  to  railway  companies,  and  the  proceeds  paid  into  court, 

^     to  the  credit  of  the  cause,  and  that  some  parts  thereof  still  remained  unsold. 

.«     IL  Whiting,  one  of  the  testator''s  four  sisters,  and  one  of  the  residuary  devisees 

under  his  will,  now  presented  her  petition,  for  the  purpose  of  having  the  rights 

^*     mdA  interests  of  all  .parties,  as  to  tne  fund  in  court  and  the  freehold  property 

icmaining  unsold,  declared,  and  that  her  share  of  the  fund  in  court  be  paid 

s      out  to  her.     The  question  now  was  as  to  whether  the  real  estate  was  to  be  con- 

s     ddered  as  converter]. 

B.      .  BetheU and  Freeling^  for  thepetitioner. 

:i  Bodgson^  Chandless,  and  WiUcocki  on  behalf  of  the  oo-heiresses-at-law, 
r>  contended  that  the  direction  to  convert  the  real  estate  into  personalty  was  only 
r  to  be  carried  out  in  the  event  of  the  rents  and  proceeds  not  proving  sufficient 
^  to  pay  the  widow's  annuity ;  and  as  it  had  respect  to  securing  the  annuity  only, 
3*  n>  more  property  would  have  been  sold  than  so  much  as  would  be  required  for 
tz  that  specific  purpose ;  and  there  was  no  reason  why  the  Court  should  declare 
s>     the  surplus  to  be  personal  property. 

c^       Stuattj  Walker,  and  H,  Clarke,  for  the  other  parties  to  the  suit. 

'        The  Vics-Chancelloh. — It  seems  to  me  that  this  case  must  be  taken  as  if 

^    t  fafll  had  been  filed  immediately  after  the  death  of  the  testator,  for  the  purpose 

K    of  administration  of  his  estate,  and  it  appearing  to  the  Court  that  the  rents, 

^     IlRweeds,  and  dividends  were  insufficient  to  pay  the  annuity,  the  words  of  the 

*    tet^tor  would  have  been  perfectly  clear ;  <<  And  in  case  there  should  not  be  suf- 

^ «    Sdent  to  pay  and  satisfy  tne  annuity  of  300/.  to  my  said  wife,  upon  trust  to  sell 

^     and  dispose  of  all  and  every  part  of  my  said  real  ana  personal  estate,  and  lay  out,^ 

8ce.    There  indeed  appears  to  be  nothing  which  takes  away  the  general  effect 

"     of  the  first  direction  to  sell.    The  trust  for  sale  seems  to  my  mind  to  arise 

^     immediately  it  is  proved  that  the  rents  of  the  real  estate  and  dividends  of  the 

^     personal  estate  are  insufficient  to  pay  the  annuity.     As  to  the  subsequent  part 

'      ^  the  will  relating  to  the  annuity,  it  merely  amounts  to  this,  that  whether 

there  should  be  a  sale  or  not,  the  trustees  might  be  empowered  to  dispose  of 

such  proportion  of  the  real  estate  as  would  enable  them  to  purchase  an  annuity 

on  bdialf  of  the  widow  of  300/.  per  annum,  or  any  such  part  of  the  annuity 

AS  might  be  nec^sary^ 

Declare  the  real  estate  to  be  absolutely  converted. 
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Michaelmas  Term,  1846. 
ExNGHAM  «.  Lee.  (a) 

Sepmratt  etiaie  nf  a  married  wonum — Wattt. 

A  tetiaior  devited  all  hU  freehold  and  copyhold  hereditamemte  to  hie  wife  A.  dmrimg  her  iwfar«{|j|^  ^"^ 
the  keeping  the  eaid  premieee  and  the  buildinge  in  good  and  eubetantial  repair,  and  committiii§  m 
manner  qf  waete,  and  not  felling  ang  timber  thereon,  except  for  repairt;  and  he  ^ppoiniei  Mi 
Mid  wife  and  R.  W,  B.  executrix  and  executor  qf  hie  will.     A,  married  agaim  to  the  d^mia/^ 
who  entered  upon  the  ettatet,  and  continued  to  receive  the  rent*  andprefU*  during  hie  wififtl^ 
and  not  only  euffered  the  premttee  and  buildinge  to  become  dilapidated,  but  alto  committed  atid 
watte,  by  felling  timber  tmd  celling  it,  by  meane  of  which  permieeion  and  voluntary  wade  fiiaWi 
WOM  much  deteriorated  m  value.     A,  died,  having  appointed  her  hueband,  the  oaid  d^femdxei,  md 
her  urn  C.  executore.     The  bill  woe  filed  by  remainderman  agauut  the  hutband,  emd  Ci  mkx 
pergonal  rtpretentaiive,  alleging  the  above-mentioned  facte,  and  that  he  managed,  the  eetate  m  U 
thought  fit,  and  elating  a  pretence  by  the  hueband  that  previouely  to,  and  in  coneideration  tf.  III 
marriage,  a  eettlement  woe  made  of  the  eaid  eetate  for  the  eeparate  ueeof  A.  during  their  JWM 
itv€!f ,  and  charged  that,  if  there  had  been  any  euch  eettlement,  it  wae  made  with  the  eomaent  ^tti 
hueband,  and  the  trueteee  had  never  intermeddled  with  the  eetatee,  but  l^  them  in  thepettmtim 
<if  the  d^endant,  and  allowed  him  to  receive  all  the  rente  and  profile,  and  elating  the  dtfet/Ut 
pretended  that  he  acted  ae  the  agent  qf  A.  and  received  and  ^plied  the  rente  to  her  nee,  emdaeA^ 
ing  to  make  C,  aleo  the  other  legal pereonal  repreeentative  qfA.in  reject  qf  her  eepmratemi^^ 
a  party  to  make  good  the  aete  qf  waete*    7b  thie  bill  C.  demared  generally .-- - 

Demurrer  allowed, 

THE  bill  Stated  that  Thomas  Harding,  late  of  Tring,  in  the  county  of 
Hertford,  Escj^.,  deceased,  being  seised  or  otherwise  well  entitled  to  dw 
fee-simple  and  inheritance  of  divers  fr^hold  and  copyhold  hereditaments  sitnste 
in  the  parish  of  Tring,  in  the  hamlet  of  Coleshill,  in  the  parish  of  Amerriu^ 
in  the  said  county  of  Hertford,  and  which  copyhold  hereditaments  he  i 
dered  to  the  use  of  his  wife,  duly  made  and  published  his  last  will  and  teiti>  j 
ment  in  writing,  bearing  date  the  16th  day  of  April,  1805,  which  was  exccoled  { 
and  attested  as  by  law  was  then  required  to  pass  freehold  estates  by  devise,  ml 
did  thereby  give  and  devise  all  his  freehold  and  copyhold  estates,  whatsoevir 
and  wheresoever,  unto  his  wife  Ann,  afterwards  the  wife  of  Roger  Lee,  of 
Clapham,  in  the  county  of  Surrey,  Esq.,  and  since  deceased,  for  and  duringtbe 
term  of  her  natural  life,  she  keeping  tne  said  premises  and  the  buildings  h 
good  and  substantial  repair,  and  committing  no  manner  of  waste,  and  not  fell- 
ing any  timber  thereon,  except  what  shouldbe  necessary  for  the  repairing,  and 
to  be  employed  in  repairing,  the  buildings,  and  cutting  the  underwood  in  regih 
lar  falls,  as  he  had  usually  done ;  and  from  and  immediately  after  her  death  be 

Sve  and  devised  all  his  estate  unto  Richard  William  Runting,  therein  named, 
s  heirs  and  assigns,  upon  trust  to  sell  and  dispose  of  the  same  in  the  manner 
therein  mentioned ;  and  as  to  the  money  arising  from  such  sale,  after  deducting 
all  costs,  charges,  and  expenses  attending  the  same,  and  the  execution  of  the 
trusts  thereby  in  them  reposed,  he  directed  the  same  to  be  laid  out  in  the  public 
stocks  or  funds,  or  on  government  securities,  in  the  name  of  the  said  Richard 
William  Runting,  his  executors  or  administrators,  upon  trust  topay  one  eoual 
moiety  of  the  interests,  dividends,  and  profits  thereot  to  James  Kinffham,  since 
deceased,  in  case  he  should  be  living  at  the  death  of  the  said  Ann  Harding,  for 
his  life ;  but  in  case  of  his  death  before  the  said  Ann  Harding,  or  in  case  of 
his  surviving  her,  then,  upon  his  death,  upon  trust  to  pay  and  apply  the  prin- 
cipal of  such  moiety  unto  and  amongst  all  the  children  of  the  said  James 

(a)  Rqiorted  by  G.  GoldbmitHi  Esq.^  BaRiiter-tt-law. 
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Cngliam  who  should  be  living  at  the  time  of  the^  deceases  of  the  testator^s 

sttd  wife  and  James  Eingham,  equally,  share  and  share  alike ;  and  if  but  one, 

then  to  such  only  one,  and  upon  trust  to  pay  the  other  equal  moiety  of  the 

interests,  dividends,  and  profits  thereof  to  William  Kinghani,  since  cleceased, 

in  case  he  should  be  living  at  the  death  of  the  said  Ann  Harding,  for  and  during 

the  term  of  his  natural  life ;  but  in  case  of  his  death  before  the  said  testator'^s 

said  wife,  or  in  case  of  his  surviving  her,  then,  upon  his  death,  upon  trust  to 

pay  and  apply  the  principal  of  such  moiety  unto  and  amongst  all  the  children 

of  the  said  W.  Eingham  who  should  be  living  at  the  time  of  the  decease  of 

tbe  said  testator's  said  wife  and  W.  Eingham,  equally,  sliare  and  share  alike ; 

and  if  but  one,  to  such  only  one ;  and  in  case  of  the  death  of  either  of  them, 

the  said  J.  Eingham  and  W.  Eingham,  mthout  leaving  any  child  or  children 

firing  at  the  time  of  his  decease,  and  the  decease  of  the  said  testator^s  said  wife, 

then  the  said  testator  gave  and  bequeathed  the  share  of  him  so  dying  without 

duld  or  children  to  the  survivor  of  them,  the  said  J.  Eingham  and  W.  Eing- 

'ham ;  and  in  case  of  the  death  of  the  survivor,  then  to  the  child  or  children  of 

inch  survivor  who  should  be  living  at  the  time  of  his  decease  and  the  decease 

of  the  said  testator's  said  wife ;  and  the  said  testator  beoueathed  to  his  said 

wife  his  residuary  personal  estate,  and  appointed  his  said  wife,  and  the  said 

Bichard  William  liunting,  executrix  and  executor  of  his  said  will :  that  the 

odd  Thomas  Harding  departed  this  life  in  the  month  of  May,  1805,  without 

having  in  any  manner  revoked  or  altered  his  said  will,  leaving  the  said  Ann 

Harding,  his  widow,  afterwards  Ann  Lee,  and  the  said  James  Eingham,  his 

second  cousin  and  heir-at-law  and  customary  heir,  him  surviving  ;  and  the  said 

will  was  duly  proved  by  the  said  Ann  Harding  and  R.  W.  Hunting,  in  the 

Prerogative  Court  of  the  Archbishop  of  Canterbury,  on  the  18th  day  of  May, 

1805 :  that  the  said  Ann  Harding  accepted  the  devise  and  bequests  by  the 

lud  will  made  to  her  or  in  her  favour,  and  she  entered  into  the  possession  or 

receipt  of  the  said  devised  freehold  and  copyhold  estates  as  devisee  tiiereof  for 

life,  subject  to  the  trust  or  condition  imposedi  upon  her  of  keeping  the  premises 

and  buildings  in  good  and  substantial  repair,  and  committing  no  manner  of 

waste;  that  the  plaintifis  were  advised  that  in  accepting  the  said  devise  and 

eiterin^  into  possession  as  aforesaid,  she  entered  into  an  implied  promise  or 

imdertaking  to  perform  the  trusts  or  condition  imposed  upon  her  as  aforesaid. 

That  the  said  Ann  Harding  was  duly  admitted  tenant  to  the  copyhold 
hereditaments  (held  of  the  respective  manors  of  Pendley,  Bunstun,  and  Great 
Tring,  in  the  said  county  of  Herts)  for  the  term  of  her  natural  life. 

That  the  said  Ann  Harding,  in  the  month  of  April,  1807,  intermarried  with 
the  aaid  defendant  Roger  Lee,  and  thereupon  the  said  Roger  Lee  became  and 
was,  in  right  of  his  said  wife,  seised  of,  or  entitled  to,  the  said  freehold  and 
copyhold  estates  for  and  during  the  term  of  their  joint  lives,  and  that  the  trust 
and  condition  annexed  to  her  estate  as  aforesaid  thenceforth  attached  to  or 
upon  the  said  Roger  Lee  in  respect  of  the  said  estates,  and  he  became  bound  by 
the  like  implied  promise  or  undertaking  as  aforesaid,  and  that  he  had  recognised 
his  liability. 

That,  after  the  marriage,  the  said  Roger  Lee  entered  into  the  possession  or 
receipt  of  the  rents  and  profits  of  dl  the  said  freehold  and  copyhold  estates,  and 
he  thenceforth  remained  in  such  possession  and  receipt  during  the  rest  of  his 
said  wife's  life ;  and  he  received  and  applied  the  said  rents  and  profits  for  his 
own  use  and  benefit,  and  managed  the  said  estates  as  his  own,  and  let  the  same 
as  he  thought  fit,  and  caused  to  be  done  such  repairs  as  were  done,  and  paid  or 
expended  such  sums  as  were  paid  or  expended  in  respect  of  the  said  estates. 
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That  whilst  the  said  Roger  Lee  was  in  such  possession  as  aforesaid,  he  did  not, 
as  he  was  bound  to  do,  keep  the  said  premises  and  buildings  in  eood  and  sub- 
stantial repair,  but,  on  the  contrary,  suffered  the  said  premises  and  buildings  to 
fall  into  a  state  of  dilapidation ;  and  he  committed  waste  by  felling  timber 
growing  on  the  said  estate,  and  selling  such  timber ;  and  that  by  such  pernu&> 
sive  and  voluntary  waste  respectively,  the  said  estates  were  deteriorated  in  value 
at  the  death  of  the  said  Ann  Lee  to  tlie  extent  of  1,000/.  or  thereabouts;  and 
also  that  a  cottage  on  the  estate  which  he  had  insured,  but  which  was  subse- 
quently burnt  down,  he  never  rebuilt  or  repaired,  although  he  received  the  sum 
from  the  assurance  for  which  it  had  been  insured. 

The  said  Ann  Lee  departed  this  life  on  the  ^th  of  January,  1844,  having 
made  her  will,  or  testamentary  appointment^  bearing  date  27th  of  November, 
1843,  and  thereof  appointed  the  said  R.  Lee  and  her  son  Charles  Lee  executors; 
and  on  the  12th  of  August,  1844,  letters  of  administration,  with  the  will 
annexed  of  her  personal  estate,  were  granted  to  the  said  Roster  Lee  and  Charles 
Lee  by  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  and  that  they 
possessed  themselves  of  her  personal  estate,  or  some  part  thereof. 

A  long  correspondence  took  place  in  the  lifetime  of  the  tenant  for  life,  the 
said  Ann  Lee,  between  Mr.  Charles  Ford  (the  solicitor  of  the  plaintiff,  Isaac 
Kingham,  and  others  in  the  cause)  and  the  said  defendant,  Roger  Lee,  respectiof 
the  dilapidations  and  the  necessary  repairs ;  among  other  letters,  tne  saia 
Charles  Ford  wrote  and  sent  to  the  said  Roger  Lee  a  letter,  dated  15tb 
November,  1834,  which  was  as  follows : — 

"  35,  Great  Queen-street,  LincolnVinn-fields. 

"  Sir, — The  parties  interested  in  the  property  of  the  late  Mr.  Harding, 
subject  to  the  life-interest  of  Mrs.  Lee,  have  been  viewing  the  property  H 
Tring,  and  find  that  some  of  the  buildings  there  are  in  a  very  dilapidated  state, 
particularly  the  dwelling-house  in  which  Mr.  Harding  lived.  The  three 
cottages  in  Maidenhead-street,  and  the  outbuildings  belonging  to  the  same; 
two  cottages  at  Hastoe,  in  the  occupation  of  Norris  and  Young,  and  Lampassai, 
one  of  the  homesteads  at  Tring ;  and  they  have  also  ascertained  that  a  cottage 
at  Hastoe  was  destroyed  by  fire,  and  has  not  been  rebuilt.  I  have  therefore,  ' 
on  behalf  of  the  parties  interested,  "to  require  that  the  buildings  I  have  men- 
tioned, with  any  others  which  are  in  want  of  repair,  may  be  immediatdy 
repaired  ;  and  also  that  the  cottage  which  was  burnt  down  may  beimmediatdj 
reouilt.  I  apprehend  that  you  are  aware  that  Mrs.  Lee  is  entitled  to  the  pro- 
perty for  life,  on  condition  that  she  keeps  the  premises  and  buildings  in  good 
and  substantial  repair ;  and  therefore  unless  that  is  done,  the  parties  for  whom  I 
act  will  take  proceedings  to  recover  the  property  on  the  ground  of  forfeiture,  or 
in  such  other  way  as  they  may  be  advised.  I  am,  Sir,  your  most  obedient 
servant,  "  Charles  Ford.*^ 

"  Roger  Lee,  Esq.,  Clapham  Common.*" 

That  in  answer  to  the  said  last-mentioned  letter,  the  said  Roger  Lee  wrote 
and  sent  to  the  said  C.  Ford  a  letter,  bearing  date  the  20th  of  November,  1834, 
as  follows,  that  is  to  say : — 

"  Clapham  Common,  20th  November,  1834. 

"  Sir, — I  was  very  much  surprised  on  receiving  your  letter,  dat^  the  15th 
inst.  I  was  not  aware  the  heirs  presumptive  to  the  estate  my  wife  holds  for  her 
life  had  any  reason  to  complain.  I  have  lately  had  a  tenant  in  the  house  who 
has  neglected  the  premises :  it  is  my  intention  to  put  them  in  order  in  the  spring, 
in  the  hope  of  letting  the  same.     With  respect  to  the  cottage  burnt  down  at 
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Cngfaam  who  should  be  living  at  the  time  of  the*' deceases  of  the  testator'^s 
said  wife  and  James  Eingham,  equally,  share  and  share  alike ;  and  if  but  one, 
then  to  such  only  one,  and  upon  trust  to  pay  the  other  equal  moiety  of  the 
interests,  dividends,  and  profits  thereof  to  William  Kingham^  since  deceased, 
in  case  he  should  be  living  at  the  death  of  the  said  Ann  Harding,  for  and  during 
the  term  of  his  natural  life ;  but  in  case  of  his  death  before  the  said  testator'^s 
said  wife,  or  in  case  of  his  surviving  her,  then,  upon  his  death,  upon  trust  to 
pay  and  apply  the  principal  of  such  moiety  unto  and  amongst  all  the  children 
of  the  said  W.  Kingham  who  should  be  living  at  the  time  of  the  decease  of 
the  said  testator's  said  wife  and  W.  Kingham,  equally,  share  and  share  alike ; 
and  if  but  one,  to  such  only  one ;  and  m  case  of  the  death  of  either  of  them, 
the  said  J.  Kingham  and  W.  Kingham,  without  leaving  any  child  or  children 
liring  at  the  time  of  his  decease,  and  the  decease  of  the  said  testator^s  said  wife, 
then  the  said  testator  gave  and  bequeathed  the  share  of  him  so  dying  without 
child  or  children  to  the  survivor  of  them,  the  said  J.  Kingham  and  W.  King- 
ham ;  and  in  case  of  the  death  of  the  survivor,  then  to  the  child  or  children  of 
such  survivor  who  should  be  living  at  the  time  of  his  decease  and  the  decease 
of  the  said  testator's  said  wife ;  and  the  said  testator  bequeathed  to  his  said 
wife  his  residuary  personal  estate,  and  appointed  his  said  wife,  and  the  said 
Richard  William  Ilunting,  executrix  and  executor  of  his  said  will :  that  the 
said  Thomas  Harding  departed  this  life  in  the  month  of  May,  1805,  without 
having  in  any  manner  revoked  or  altered  his  said  will,  leaving  the  said  Ann 
Harding,  his  widow,  afterwards  Ann  Lee,  and  the  said  James  Kingham,  his 
second  cousin  and  heir-at-law  and  customary  heir,  him  surviving  ;  and  the  said 
will  was  duly  proved  by  the  said  Ann  Harding  and  R.  W.  Hunting,  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  on  the  18th  day  of  May, 
1805 :  that  the  said  Ann  Harding  accepted  the  devise  and  bequests  by  the 
said  will  made  to  her  or  in  her  favour,  and  she  entered  into  the  possession  or 
receipt  of  the  said  devised  freehold  and  copyhold  estates  as  devisee  thereof  for 
life,  subject  to  the  trust  or  condition  imposedi  upon  her  of  keeping  the  premises 
and  buildings  in  good  and  substantial  repair,  and  committing  no  manner  of 
waste;  that  the  plaintifis  were  advised  that  in  accepting  the  said  devise  and 
entering  into  possession  as  aforesaid,  she  entered  into  an  implied  promise  or 
undertaking  to  perform  the  trusts  or  condition  imposed  upon  her  as  aforesaid. 

That  the  said  Ann  Harding  was  duly  admitted  tenant  to  the  copyhold 
hereditaments  (held  of  the  respective  manors  of  Pendley,  Bunstun,  and  Great 
Tring,  in  the  said  county  of  Herts)  for  the  term  of  her  natural  life. 

That  the  said  Ann  Harding,  in  the  month  of  April,  1807,  intermarried  with 
the  said  defendant  Roger  Lee,  and  thereupon  the  said  Roger  Lee  became  and 
was,  in  right  of  his  said  wife,  seised  of,  or  entitled  to,  the  said  freehold  and 
oonyhold  estates  for  and  during  the  term  of  their  joint  lives,  and  that  the  trust 
and  condition  annexed  to  her  estate  as  aforesaid  thenceforth  attached  to  or 
upon  the  said  Roger  Lee  in  respect  of  the  said  estates,  and  he  became  bound  by 
the  like  implied  promise  or  undertaking  as  aforesaid,  and  that  he  had  recognised 
his  liability. 

That,  after  the  marriage,  the  said  Roger  Lee  entered  into  the  possession  or 
receipt  of  the  rents  and  profits  of  all  the  said  freehold  and  copyhold  estates,  and 
be  thenceforth  remained  in  such  possession  and  receipt  during  the  rest  of  his 
said  wife's  life ;  and  he  received  and  apf)lied  the  said  rents  and  profits  for  his 
own  use  and  benefit,  and  managed  the  said  estates  as  his  own,  and  let  the  same 
as  he  thought  fit,  and  caused  to  be  done  such  repairs  as  were  done,  and  paid  or 
expended  such  sums  as  were  paid  or  expended  in  respect  of  the  said  estates. 
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proper  directions  might  be  given  in  that  behalf,  and  that  all  proper  and  neces- 
sary directions  might  be  given  for  effectuating  the  purposes  aioresaid. 

To  thrs  bill  the  defendant  Charles  Lee  demurred  generally  for  want  d 
equity. 

Bethell  and  Hargrave^  in  support  of  the  demurrer. — The  bill,  as  originally 
framed,  sought  to  affect  Roger  Lee,  the  husband,  only.     The  bill,  as  amende^ 
brings  the  personal  representative  of  the  wife  before  the  Court,  and  states  that 
the  defendant  li.  Lee  pretends  there  was  a  settlement  on  the  marriage  wher^ 
the  widow^s  life  estate  was  settled  upon  trustees  for  her  separate  use ;  and  as  the 
bill  treats  this  pretence  as  a  nonentity,  it  cannot  be  assumed  or  taken  as  in 
allegation  of  fact.     It  is  clear  that  the  plaintiff  has  mistaken  his  remedy,  as 
he  seeks  an  account  of  actual  and  permissive  waste.     Now  no  mere  bill  for 
actual  waste  will  lie  against  the  party  committing  it,  as  the  party  injured  hn 
his  proper  remedy  at  law,  for  it  comes  under  that  species  of  action  denonn- 
nated  a  tort,  which  falls   within  the  rule   ^^  actio  personalis  cttm  pentmi 
extinguitur.^    And  with  regard  to  permissive  waste,  it  has  been  sett&d  long 
ago  that  no  remedy  lies  in  equity  for  tnat  injury.     There  is  only  one  circus 
stance  under  which  the   wife^s  estate  could  be  rendered  liable  against  licr 
personal  representative — ^namely,  where  it  is  proved  that  the  proceeds  arising 
from  waste  actually  come  into  her  hands,  to  the  advantage  or  increase  of  hs 
personal  estate:  the  contrary,  however,  is  apparent  on  the  bill.     Cases  cited: 
Clough  V.  Diwon  (8  Sim.  594) ;  Lanedowne  v.  Lansdowne  (1  Jac.  &  W.  SSXj; 
Jesus  College  v.  Blmm  (3  Atk.  969) ;    Smith  v.  Cooke  (ibid.  878) ;  Imi 
Castlemain  v.  Lord  Craven  (92  Vin.  Ab.  628,  tit.  "  Waste'^  ;  Moneypenm/ 
V.  Bristotv  (2  Russ.  &  M.  128). 

Stuart  and  Campbell^  for  the  bill,  contended  that  the  bill  alleges  the  widovr 
to  be  tenant  for  life,  subject  to  the  clause  against  waste,  and  that  the  liability, 
amounting  to  a  trust,  continued  during  the  coverture,  nor  could  she  get  rid  of 
her  liability  in  respect  of  it  by  any  act  of  her  own,  such  as  by  conveymg  away 
her  estate  to  another  person ;  that  where  the  waste  was  permissive  only,  an 
injunction  would  not  be  granted ;  but  if  it  were  permitted  contrary  to  a  trust,  theo 
an  injunction  will  issue.     At  law,  where  a  party  commits  waste,  an  action  h 
money  had  and  received  will  lie  against  his  le^  personal  representative,  provided 
the  party  himself  has  derived  benefit  from  it.    It  could  not  tnerefore  be  contended 
that  in  equity  the  legal  personal  representative  of  a  person  committing  waste  is 
not  accountable  to  make  good  the  waste  out  of  the  assets,  although  the  proceeds 
never   reached   the  assets.     The  allegation  of  waste  is  equally  against  die 
husband  and  wife,  for  it  is  the  principle  of  law  to  make  them  identi^  :  and  it 
could  be  contended  that  the  wife  derived  no  benefit  from  the  waste ;  for  suppose 
the  property  bequeathed  by  the  lady  in  this  case  was  the  very  money  proauced 
by  the  waste,  and  such  fact  had  been  recited  in  the  will,  would  not  her  repre- 
sentatives then  be  necessary  parties  ?     So  if  a  suit  had  been  instituted  in  the 
lifetime  of  the  wife,  would  she  not  then  have  been  joined  as  a  necessary  party? 
If  so,  much  more  her  personal  representatives  afterher  decease.  The  waste  was 
a  direct  violation  of  the  trust,  ana  all  parties  to  a  breach  of  trust  ought  to  be 
brought  before  the  Court.     Cases  cited  :   Caldwell  v.  Baylis  (2  Mer.  408); 
Garth  v.  Cotton  (3  Atk.  758) ;  Adair  v.  Shaw  (1  Sch.  &  Lef.  245) ;   Clough 
V.  Dixon  (8  Sim.  594)  ;  Lord  Ormond  v.  Kennersley  (5  Madd.  369). 

The  Vice-Chancelloe. — I  cannot  agree  to  the  proposition  that  the  estate 
devised  to  the  widow  of  the  testator  was  a  trust  estate,  although  this  question 
has  been  made  of  considerable  importance  by  the  very  ingenious  argument 
against  the  demurrer,  for  I  consider  it  a  mere  life  estate  to  her,  accompanied 
with  certain  directions.     Perhaps  the  language  attributed  to  Sir  John  Leach  io 
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tlie  case  of  Lord  Ormond  v.  Kinneraley  (a)  may  have  been  the  means  of  some 
misapprehension;  notwithstanding,  I  cannot  but  think  that  the  argument 
founded  upon  it  is^  legally  speaking,  incorrect  It  is,  however,  extremely 
important  that  it  should  be  well  understood ;  for  if  it  be  held  as  the  doctrine  of 
this  Court,  that  wherever  there  is  a  life  estate  with  a  certain  restriction  as  to 
waste,  or  something  in  the  character  of  an  obligation  not  to  commit  waste,  a 
trost  estate  arises  by  a  necessary  implication,  it=  would,  I  say,  involve  conse- 
quences of  a  most  serious  character.  What  would  be  the  course  of  dealing 
with  such  an  estate  ?  Would  it  prevent  the  tenant  for  life  from  disposing  of 
it  ?  The  doctrine,  that  such  an  estate  would  be  a  trust  estate,  is  perfectly  new 
to  me.  If  the  tenant  for  life  were  to  convey  the  estate  to  another,  special 
covenants  would  be  required  to  indemnify  against  any  acts  which  might  amount 
to<Nr  be  construed  a  breach  of  trust.  The  party  who  has  received  the  estate 
\j  gift  is  as  clearly  entitled  to  it  as  his  own,  for  all  purposes  of  transmission,  as 
if  there  had  been  no  condition  whatever.  But  suppose  a  party  to  whom  an 
otate  for  years  is  given,  coupled  with  an  express  trust  to  pay  debts  and  perform 
other  acts,  should  alienate  tnat  estate  to  a  third  person,  there  I  admit  a  breach 
of  trust  would  be  committed,  for  want  of  any  authority  for  such  a)ienation.  I 
must  not  be  understood  as  giving  any  countenance  to  the  supposition,  that  this 
gift  to  the  widow  as  tenant  for  life  at  all  varies  from  the  orainary  practice  in 
tuch  cases ;  nor  that  where  a  person  takes  an  estate,  liable  in  any  particular 
manner  to  impeachment  for  waste,  this  Court  would  not  restrain  him  from  com- 
mitting such  waste;  and  supposing  the  party  himself  who  committed  the  waste 
obtained  a  benefit  thereby,  he  or  his  agents  would  be  made  liable  for  the  waste. 
My  own  opinion,  however,  is,  that  the  widow's  life  estate  in  the  property  was 
ber  own  beneficial  estate,  and  that,  as  a  necessary  consequence,  if  she  had,  by 
grant  or  in  any  other  manner,  parted  with  her  estate,  she  would  not  have  been 
Edd  responsible  in  any  respect  for  the  future  act»  of  the  grantee,  either  at  law 
or  in  equity.  By  the  marriage,  her  sole  estate  became  suspended,  and  she,  and 
her  husband  in  her  right,  became  entitled ;  the  whole  estate,  however,  during 
the  coverture  was  in  the  husband.  This  case  is  clearly  different  from  that  of 
an  express  trust,  and  from  the  common  case  of  an  executor  or  administrator, 
whose  very  office  is  that  of  trustee,  and  it  is  his  duty  to  account  for  the  assets 
to  the  parties  beneficially  entitled.  In  the  case  of  a  lady,  an  administratrix, 
marrying,  and  the  assets  are  wasted,  the  creditor  may  bring  his  action  against 
her ;  but  this  remedy  is  given  to  the  party  injured  in  consequence  of  the  onginal 
character  of  trustee  which  she  (the  admmistratrix)  sustained.  But  the  present 
case  is  essentially  different,  for  here  there  is  nothing  more  than  a  life  estate  to  a 
lady,  who  is,  to  a  certain  extent,  impeachable  of  waste.  She  married,  and  it 
ippears  that  her  husband  committed  waste,  for  which  he  indeed  is  responsible. 
My  opinion  is,  in  the  absence  of  any  authority  in  support  of  the  plaintiff'^s 
rase,  that,  by  the  act  of  marriage,  the  widow  gave,  as  she  had  a  clear  right  to 
3;ive,  the  husband  such  an  interest  in  the  estate  as  she  had ;  and  that  the  owner 
>f  the  estate,  taking  it  by  her  act,  is  himself  liable  for  his  acts,  and  that  no 
responsibility  whatever  remained  to  her.  This  demurrer  must  consequently  be 
dlowed. 

(a)  The  case  of  the  Marquis  of  Ormond  ▼.  JTm-  for  life,  that  he  would  use  hit  legal  estate  only  for 

tertUj/  was,  where  a  bill  was  filed  by  a  remaiader-  the  purpose  of  fair  eDJoymeut ;  that  it  was  a  trust 

nan  a^ntt  the  executor  of  a  deceased  tenant  for  implied  in  equity  from  the  subsequent  limitations, 

ife,  unimpeachable  of  waste,  for  an  account  of  the  and  from  the  presumed  intention  of  the  testator 

troduce  of  ornamental  timber  which  had  been  cut  that  he  meant  an  equal  benefit  to  all  in  succession ; 

»y  his  deceased  testator.     In  his  judgment,  the  Vice-  that  in  all  cases  the  assets  of  a  testator  were  answer- 

iHwncellor,  Sir  J.  Leach,  said  that  the  restraint  upon  able  for  a  profit  made  by  a  breach  of  trust.    An 

he  legal  owner  as  to  equitable  waste  was  to  be  con-  account  was  therefore  decreed,  according  to  the 

idered  as  founded  on  a  breach  of  that  trust  and  prayer  of  tht  bill, 
ofifidence  which  the  devisor  reposed  in  the  tenant 
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iuseday,  November  10,  1846. 
[EiBK  V.  The  Guabdians  of  the  Bbomley  Union,  (a) 

CoHtraet-~^Deviations  made  not  in  conformity  with  the  ettiet  letter  c/  a  written  offreemeni,  mi 
reeulttng  oniyjrom  a  parol  underetandiny — In  what  eaeee  eitforeible  in  equUy — Spetifie  pet* 
/ormanee. 

The  plaintiff  by  written  eoniract  with  the  drfendante,  engaged  to  build  a  worihoute  or  rnnion,  aeeeri- 
ing  to  certain  plane  and  epeeifieatiom,  for  5,575/.,  which  plana  were  to  be  Jumiehed  by  eertek 
archiiecta  therein  named^  and  the  worka  to  be  carried  on  under  the  inapection  qf  a  clerk  appoiaUei 
for  that  purpoH,  And  it  waa  provided  that  the  board  qf  guardiMu,  or  their  architeetaf  auyM 
direct  any  alterationa  to  be  made,  which  alterationa  ahould  not  render  void  the  contract,  for  whkk, 
upon  valuation  made,  the  plaintiff'  ^^  lo  be  paid;  but  that  no  allowance  woe  to  be  made  to  him 
for  extra  work  unleaa  the  aame  ahould  have  been  ordered  in  writing. 

At  the  time  when  the  contract  waa  aigned,  and  previoua  to  the  ground  being  ataked  out,  the  architeda 
r^erred  plaintiff  to  a  block  plan,  but  divera  alterationa  were  made  by  them  after  the  execuium  </ 
the  contract,  and  whilat  the  land  atill  remained  unataked  out,  by  reaaon  qf  which  alterationa  n 
the  aaid  block  plan,  divera  alterationa  were  found  to  be  neceaaary  in  the  eonatruction  qf  the  wori, 
and  ordera  for  which  were  accordingly  given  to  plaintiff  ^  'Atf  clerk  qf  the  worka,  under  tie 
direction  qf  the  architecta. 

In  conaequence  qf  the  deceptive  character  qf  the  intended  aite,  the  architecta,  through  the  medium  qf 
the  clerk  of  the  worka,  deaired  plaintiff  to  depart  from  the  original  plana  in  laying  the  foundation, 
in  manner  akeiched  out  by  one  of  the  aaid  architecta:  but  previoua  to  acting  upon  theae  tnatrvC' 
tionat  plaintiff*  a  foreman  aaked  the  clerk  of  the  worka  for  a  written  order  from  the  architecta, 
authorizing  aueh  deviation,  when  the  aaid  clerk  told  him  that  a  written  authority  waa  not  neceaaary, 
nor  waa  it  uaual  under  auch  circuvutancea.  Whereupon  plaintiff,  conceiving  the  neceaaity  (jf 
a  written  order  had  been  waived,  proceeded  with  the  work  according  to  the  new  directiona,  with 
the  knowledge  of  the  architecta  and  to  their  aaiirfaction ;  plaintiff  olwaya  conaidering,  and  wea 
induced,  from  the  conduct  qf  the  clerk  and  the  architecta,  to  believe,  that  all  ordere  were  giem 
him  with  the  cognisance  and  by  the  direction  qf  the  drfendanta. 

An  additional  expenae  having  been  incurred  by  theae  deviationa  and  demanded  by  the  plaintiff,  it 
waa  by  the  defendanta  referred  to  the  aaid  architecta,  who  refuaed  to  certify  for  the  amount,  on  the 
ground  that  plaintiff  had  no  written  authority  for  aueh  deviationa.  Whereupon  hefUod  hia  bill 
againat  the  guardiana :'-' 

Held,  that  notwithatanding  the  rule  that  a  contract,  when  aolemnly  entered  into,  ia  binding  upon  both 
partiea,  yet  there  may  be,  in  equity,  auch  a  proceeding  adopted  by  one  qf  the  partiea-and  acfid. 
eacence  in  the  other,  aa  to  conatitute  a  atrict  waiver  qf  the  agreement — and,  therefore,  a  demurrer 
to  the  bill,  for  want  of  equity,  waa  overruled. 

THE  bill,  among  other  things,  stated  that  the  plaintiff,  a  builder,  on 
the  ^4th  of  May,  1844,  entered  into  a  contract  with  the  defendants 
for  building  a  workhouse  for  the  poor  of  the  Bromley  Union,  according  to 
certain  drawings  and  specifications,  subject  to  certain  conditions  embodied 
in  the  said  contract,  wnich  contract,  stating  that  the  said  guardians  duly 
advertised  for  tenders  for  erecting  a  workhouse  for  the  said  union,  and  that 
the  plaintiff  made  a  tender  to  execute  such  works  for  the  sum  of  5,575/., 
whicn  had  been  by  the  said  guardians  duly  accepted,  so  far  as  is  material,  pro- 
ceeded as  follows : — "  Now  the  said  Charles  Kirk  (meaning  the  plaintiff)  doth 
for  himself,  his  heirs,  executors,  and  administrators,  contract  and  covenant  with 
the  said  guardians,  their  successors  and  assigns,  that  he  will  in  a  good,  substan- 
tial, and  workmanlike  manner,  and  with  materials  sufficient  and  proper  of  their 
several  kinds,  execute  and  complete  all  and  singular  the  works  mentioned  in  the 
specifications  hereunto  annexed,  or  by  this  contract  implied,  or  to  be  reasonably 
inferred,  in  and  about  the  erection  and  completion  upon  the  ground  staked  out 
for  that  purpose,  of  a  workhouse  for  the  said  union,  and  the  buildings  and 
fences  thereunto  belonging,  according  to  the  said  specifications,  and  to  the  plan, 
elevations,  and  drawings  prepared  by  Messrs.  James  Savage  and  Streshill  Okes 
(a)  Reported  by  G.  Goldsmith,  Esq.,  Barritter-at-law. 
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Foden,  architects,  and  approved  by  the  Poor-law  Commissioners,  according  to 
the  said  drawings,  &c.,  and  also  according  to  such  working  and  explanatory 
drawings  and  instructions  as  may  from  time  to  time  be  furnished  by  the  said 
architects,  and  according  to  the  general  conditions  annexed  to  the  said  specifica- 
tions ;  the  said  works  to  be  begun,  proceeded  with,  and  completed  under  the 
directions  and  according  to  the  specifications  of  the  said  architects,  and  under 
the  inspection  of  a  clerk  of  the  works,  to  be  by  them  appointed  for  that 
purpose.""  *  *  *  "  It  is  also  to  be  in  the  power  of  the  board  of  guardians, 
or  of  the  architects  (by  the  authority  of  the  board  of  guardians),  to  direct 
such  alterations  to  be  made  in  the  works  during  their  progress  as  they  may 
deem  expedient;  which  alterations  shall  not  vacate  or  make  void  the  con- 
tract, but  shall  be  performed  by  the  contractor  according  to  the  directions 
he  may  receive,  and  the  value  of  the  same,  whether  in  addition  or  deduction,  is 
to  be  ascertained  by  the  said  architect,  and  to  be  added  to  or  deducted  from  the 
amount  of  the  contract  accordingly;  but  no  allowance  is  to  be  made  to  the 
contractor  for  extra  or  additional  work,  unless  the  same  shall  have  been  ordered 
in  writing.'"  There  was,  then,  a  covenant  by  the  guardians  for  themselves  and 
successors,  to  pay  the  said  SySlSl^  the  price  aCTeed  upon  for  erecting  and  com- 
pleting the  said  workhouse,  subject  to  addition  or  abatement  as  therein 
ptovided.  There  was  a  covenant  by  both  parties,  that  if  at  any  time  after  the 
works  should  have  been  certified  by  the  said  architects  to  have  been  completed 
to  their  satisfaction,  and  either  before  or  after  the  contractor  should  have 
received  from  the  said  guardians  any  payment  on  account  thereof,  it  should 
appear  that  the  said  contractor  had  not  performed  the  said  works  according  to 
tne  terms  of  the  contract,  but  that  the  said  certificate  was  procured  by  decep- 
tion, or  given  in  ignorance  of  facts  afterwards  discovered  by  the  architects,  it 
should  be  lawful  for  the  guardians  to  institute  any  action  or  suit  against  the 
said  contractor  for  the  damages  sustained  by  them  in  conseauence  of  such  non- 
performance, and  the  said  certificate  should  not  be  pleadable  in  bar  thereto ; 
nevertheless,  the  decision  of  the  said  architects,  with  respect  to  the  value  of  or 
amount  of  the  works  executed  or  omitted,  and  every  question  that  might  arise 
concerning  the  construction  of  the  contract,  and  of  the  specification  thereto 
annexed,  or  of  any  matter  relating  thereto,  should  be  final  and  conclusive. 
And  it  was  further  agreed  that  the  decision  of  the  said  James  Savage,  with 
respect  to  the  amount,  state,  and  condition  of  the  work  actually  done,  and 
also  in  respect  of  any  and  every  question  that  might  arise  concerning  the  con- 
struction of  the  contract,  or  the  said  specification,  or  drawings,  or  execution  of 
the  works  thereby  contracted  for,  or  any  matter  or  thing  relating  to  the  same, 
should  be  final  and  conclusive  between  the  parties  thereto. 

That  the  said  contract  was  sealed  with  the  cuardians'  corporation  seal,  and 
delivered  to  plaintiff  by  their  clerk,  and  on  their  behalf,  for  nis  signature,  and 
again  returned  to  the  guardians ;  but  at  the  time  of  the  execution  of  the  said 
contract,  the  ground  therein  referred  to  as  being  then  staked  out  for  the  purpose 
of  the  said  building  was  not  actually  staked  out,  nor  was  the  same,  in  fact,  so 
staked  out  until  a  very  considerable  time  afterwards ;  and  that  for  the  purposes 
of  the  said  contract,  the  said  Messrs.  Savage  and  Foden,  as  the  architects 
employed  by  the  guardians,  referred  plaintiff  to  a  block  plan,  which  they  pro- 
duced to  plaintiff  at  the  time  of  signing  the  contract,  as  the  plan  of  the  ground 
of  the  said  building,  but  in  which  divers  alterations  were  made  by  the  said 
Messrs.  Savage  and  Foden  after  the  execution  of  the  said  contract,  and  pre- 
viously to  the  land  being  finally  staked  out. 

That  shortly  after  the  execution  of  the  said  contract,  and  in  the  same  month 
of  May,  1844,  plaintiff  commenced  the  building,  and  proceeded  therewith  with 
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due  diligence  until  the  completion  thereof.  At  the  commencement  of  the 
building,  one  Mr.  Thomas  Julian  was  appointed  clerk  of  the  works  by  the  said 
Messrs.  Savage  and  Foden,  and  continued  to  act  in  that  capacity  until  die 
time  hereinafter  mentioned.  It  was  the  duty  of  the  clerk  of  the  works, 
appointed  by  the  said  architects,  and  he  was  by  them  expressly  authorized,  to 
superintend  the  said  machinery  as  their  agent,  to  see  that  the  erection  was  node 
according  to  their  plans  and  (designs,  and  that  proper  materials  were  employed, 
and  the  works  in  all  respects  well  executed.  That  in  consequence  of  tllealt6^ 
ations  which  were  made  in  the  plan  of  the  ground  of  the  said  building,  whkh 
was  so  produced  to  plaintiff  at  the  time  of  the  said  contract,  previoudy  to  the 
same  being  finally  staked  out,  divers  alterations  were  from  time  to  time  found 
necessary  or  thought  advisable  in  the  construction  of  the  said  workhouse ;  aad 
orders  for  all  such  alterations  were  given  to  the  plaintiff  through  the  clerk  of 
the  works,  who  resided  near  the  building  during  the  whole  progress  of  its 
erection,  and  who  was  expressly  directed  by  the  said  Messrs.  Savage  and  Foden 
to  give  such  orders,  and  particularly  that  no  deviation  from  the  plans  and 
designs  originally  proposea  by  the  said  Messrs.  Savage  and  Foden  were  em 
in  any  case  made  by  the  plaintiff  without  the  express  sanction  of  the  aid 
Messrs.  Savage  and  Foden  ;  and  that  wherever  any  such  deviation  was  madeai 
last  aforesaid,  the  quantity  of  additional  work  occasioned  by  such  deviatkw 
was  always  measured  by  a  surveyor  chosen  on  each  side,  as  also  by  the  add 
clerk  of  the  works,  and  by  the  clerk  employed  by  the  plaintiff  to  superintfiod 
the  men  at  work  upon  the  building. 

That  immediately  upon  commencing  to  excavate  the  ground  in  order  to  Isj 
the  foundation  of  the  building,  the  said  Mr.  Julian  found  that  the  levels  of  the 
ground  given  by  the  said  architects  were  incorrectly  laid  out,  and  that  it  was  ini» 
possible  to  build  the  foundation  as  shewn  in  the  said  drawings  annexed  to  the  said 
contract,  and  that  the  said  Mr.  Julian  thereupon  informed  Messrs.  Sava^and 
Foden  that  such  was  the  case,  and  that  a  considerable  additional  quantity  d 
brick  and  wood  would  in  consequence  be  required  ;  and  he  further  stated  to 
them  that,  as  he  found  the  ground  very  deceptive,  he  thought  it  would  h 
better  to  spread  the  footings.  That  in  consequence  of  the  representations  n 
made  by  the  said  Mr.  Julian,  and  which  were  true,  the  said  Messrs.  Savage 
and  Foden  authorized  the  said  Mr.  Julian  to  desire  the  plaintiff  to  depart  from 
the  original  plans  and  designs  in  the  laying  the  foundations  of  the  Duildii^ 
and  to  lay  the  foundation  and  spread  the  footing  as  he,  the  said  Mr.  Julian 
should  think  best,  and  the  said  Mr.  Savage  himself  sketched  upon  the  sail 
plan  the  mode  which,  in  his  opinion,  it  would  be  best  to  adopt. 

That  in  obedience  to  the  directions  of  the  said  Messrs.  Savage  and  Fodei 
the  said  Mr.  Julian  ordered  the  plaintiff^s  foreman  to  deviate  from  the  plan 
and  designs  originally  given  to  the  plaintiff,  to  construct  the  foundations  of  th 
building  as  nearly  as  he  could  in  accordance  with  such  plans,  considering  th 
difference  between  the  real  levels  and  the  ground  and  the  levels  incorrectl 
assumed  by  the  said  Messrs.  Savage  and  Foden  in  drawing  their  plans. 

That  upon  receiving  such  order  from  the  said  Mr.  Julian,  plaintiff 
foreman  asked  him  for  a  written  order  from  the  said  architects  authorizin 
such  deviation,  when  the  said  Mr.  Julian  expressly  stated  to  the  foreman  tlu 
no  such  order  was  necessary  for  that  purpose,  and  that  he,  Julian,  had  ordere 
work  to  be  done  at  the  union  workhouse  at  Dartford  which  he  had  supedi 
tended  under  the  said  James  Savage,  and  that  the  same  works  were  done  an 
certified  by  the  said  James  Savage,  although  the  agreement  for  that  warkbous 
expressly  declared  that  no  order  should  be  valid  unless  it  were  givea  i 
writing. 
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That  the  plaintiff  could  never  obtain  any  copy  of  the  contract  until  July 
!bUowing ;  and  the  stipulation  rendering  a  written  order  necessary  was  never 
nsisted  upon,  and  at  tne  time  of  giving  the  said  order,  such  stipulation  had 
Deen  and  was  in  fact  wholly  waived,  and  that  the  plaintiff  had  forgotten  that 
iny  stipulation  rendering  written  orders  necessary  in  all  cases  of  deviation 
[rom  the  original  plans  was  contained  in  the  said  contract;  and  although 
wch  stipulation  is  not  uncommon  in  contracts  of  this  kind,  yet  it  is  never  acted 
ipon  in  practice,  and  notwithstanding  the  plaintiff  had  had  great  experience 
n. the  erection  of  public  buildings,  he  has  never  known  a  single  instance  in 
rhicb  written  orders  had  been  actually  given  to  sanction  deviations  from 
he  original  plans.  That  in  order  to  lay  the  foundation  in  the  manner 
>roposed  by  Mr.  Julian,  it  became  necessary  to  excavate  the  ground,  and 
^move  portions  of  the  surfaces  of  the  courts  of  the  same  proposed  building. 

That  being,  under  the  circumstances  aforesaid,  wholly  unaware  that  any 
lecessity  for  any  written  order  was  required  for  the  said  variations,  and  that 
lie  necessity  for  any  such  written  oraer  had  been  wholly  waived,  plaintiff 
zaused  the  necessary  excavations  to  be  made  for  laying  the  foundations  and 
removing  the  surfaces  of  the  courts  to  the  depths  thereby  required,  and  they 
prere  accordingly  secured,  and  the  footings  spread  under  the  direction  of 
Mr.  Julian,  acting  under  and  with  the  knowledge,  consent,  and  approbation 
of  the  said  architects,  who  frequently  visited  the  building  while  the  foundations 
were  being  laid,  and  inspectea  the  same,  and  insisted  upon  such  parts  of  them 
as  were  not  done  to  their  satisfaction  being  taken  up  and  re-executed ;  and 
several  of  the  board  were  also  well  acquainted  with  all  matters  connected  with 
the  said  building,  and  expressed  their  approbation. 

Mr.  Julian  having  been  dismissed  from  his  office,  and  succeeded  by  a 
Mr.  J.  D.  Heard,  he,  on  the  21st  of  October,  1844,  certified  to  the  plaintiff 
and  the  said  architects,  Messrs.  Savage  and  Foden,  that  the  additional  excaya- 
tioQ  amounted  to  a  certain  number  of  yards,  and  that  the  fair  remuneration 
to  the  plaintiff,  in  consequence  of  such  additional  excavation,  would  be 
5290^  18s.  6d.  This  statement  was  signed  by  Mr.  Heard,  and  laid  before  the 
defendants,  the  guardians  of  the  Bromley  Union,  and  neither  they  nor  the  said 
architects  objected  to  it  on  any  account  whatever.  And  upon  the  completion 
of  the  building  in  February,  1846,  the  plaintiff  delivered  his  bill  to  the 
defendants  for  the  sum  remaining  due  to  him  for  the  additional  work,  when 
the  defendants  referred  the  same  to  the  said  architects,  who  refused  to  certify 
for  the  said  sum  of  290/.  18s.  6d.,  alleging  that  it  had  been  done  without  the 
written  order  authorizing  the  plaintiff  to  execute  the  same,  for  which  reason 
the  defendants  refused  to  pay  tne  plaintiff  any  part  of  the  said  sum. 

Various  charges  were  set  forth  in  the  bill  tending  to  shew  the  acquiescence 
of  the  defendants  respecting  the  alterations  and  deviations  made  by  the  plaintiff 
as  aforesaid,  and  also  that  in  some  instances  written  orders  were  given  for 
certain  of  the  aforesaid  additional  works  which  had  been  so  disallowed  by  the 
said  architects.  That  the  plaintiff  had  very  seldom  any  personal  communica- 
tion with  the  defendants,  but  all  their  orders  came  to  him  through  the  clerk  of 
the  works,  and  the  plaintiff  always  considered,  and  was  in  fact  induced  by  the 
conduct  of  the  defendants,  and  their  acquiescence  in  the  deviations  from  the 
oris^nal  plan  which  were  from  time  to  time  made  by  the  direction  of  the 
an^itects,  or  their  clerk  of  the  works,  to  consider  that  all  such  orders  were 
given  to  him  with  the  cognizance  and  by  the  direction  of  the  said  defendants. 
The  bill  therefore  pray^  that  it  mieht  be  declared  that  the  defendants  were 
not  entitled  to  insist,  as  against  the  plaintiff,  upon  the  necessity  of  any  order  in 
wiiting}  except  as  before  mentioned,  having  been  given  previous  to  the  execa- 
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tion  of  any  of  the  aforesaid  works ;  and  for  a  specific  performance  of  the 
agreement,  and  to  pay  over  to  the  plaintiff  the  balance  of  1,594/.  9^  4!d.  so  due 
to  him  upon  his  contract,  and  for  an  account  to  be  taken  of  all  the  works, 
including  the  several  charges  in  respect  of  all  the  aforesaid  alterations  and 
deviations  which  had  been  struck  out  of  the  account.  To  this  bill  the 
defendants  filed  a  general  demurrer. 

Stuart  and  Hargrave,  for  the  demurrer. 

Bethell  and  Hetherington,  in  support  of  the  bill. 

His  Honour  the  Vice-Chancellor  thought  that  it  was  an  unquestionable 
fact  that  a  contract,  when  solemnly  entered  into,  was  strictly  binding  upon  both 
parties,  and  that  it  was  equally  true  that  both  may  be  bound  by  the  conduct 
adopted  by  one  of  the  contracting  parties,  and  tacitly  assented  to  by  the  other,  so 
as  to  constitute  a  waiver  of  the  strict  letter  of  the  agreement,  as  appeared  in 
the  case  of  The  Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum 
(2  My.  &  K.  552),  which  came  before  Lord  Eldon,  where  a  silent  acquiescence 
in  a  continued  practical  breach  of  the  contract  for  a  hundred  years  was  allowed 
to  supersede  the  strict  terms  of  an  agreement,  and  to  prevent  a  pjarty  from 
•suing  upon  the  covenant,  (a)     It  was  charged  in  the  bill  tnat  the  plaintiff  had, 


^^  The  Duke  of  Bedford  ▼.  The  Trusteei  of  the 
.British  Museum. — By  Indenture  of  feoffment  of  the 
19th  of  June,  1675,  made  between  the  Honourable 
Wm.  Russell  and  Lady  Rachel  Vaugban  his  wife 
of  the  first  part,  the  trustees  of  the  settlement  of 
'the  second  part,  and  the  Rieht  Honourable  Ralph 
iMonta^  of  the  third  part,  it  was  witnessed  that. 
In  consideration  of  2,6002.  to  the  said  Wm.  Russell 
and  his  wife  paid  by  the  said  Ralph  Montagu,  and 
of  the  coTenants  thereinafter  mentioned  on  his 
part  to  be  performed,  and  of  5s.  paid  to  the  trustees, 
thej,  the  said  Wm.  Russell  and  his  wife,  and  by 
their  direction  and  appointment,  the  trustees 
granted,  bargained,  &c.  unto  the  said  Ralph  Mon- 
tagu, his  heirs  and  assigns,  a  piece  of  land,  lying  in 
Afield,  called  Baber*s  Field,  in  St.  Giles's,  described 
in  a  map  annexed,  subject  to  a  rent  of  5Z.  per  annum, 
to  Lady  R.  Vaugban,  her  heirs  and  assigns,  which 
he  coTcnanted  to  pay,  and  for  the  recovery  of  which 
a  power  of  distress  was  given.  In  consideration  of 
the  premises,Ralph  Montagu  (the feoffee)  covenanted 
with  Lady  R.  Vaugban,  her  heirs,  &c.,  that  in  case 
he,  his  heirs,  or  assigns,  should  erect  any  building 
upon  the  said  ground,  or  any  part  thereof,  he  or 
they  should  erect  and  new  build  upon  the  said  piece 
of  ground  one  fair  and  large  messuage  and  dwelling- 
house,  fit  for  him  and  his  family  to  inhabit,  com- 
posed of  an  uniform  buUdiog,  together  with,  &c., 
and  should  not  make  any  public  or  other  way  out  of 
the  said  piece  of  ground  unto  the  fields  lying  north- 
ward of  the  same,  save  only  two  doors  out  of  the 
said  garden,  to  be  m^de  for  the  accommodation  of 
the  inhabitants  of  the  said  chief  mansion,  for  walking 
into  and  taking  the  air  in  the  said  fields  ;  nor  should 
erect  any  public  brewhouse  on  the  said  piece  of  ground ^ 
Dor  make  any  buildings  on  the  said  ground,  save 
only  convenient  offices  for  the  said  chief  messuage, 
and  ornaments  and  conveniences  for  the  said  garden, 
&c.  He  further  covenanted  with  Lady  R.  Vaugban, 
her  heirs  and  assigns,  that  if  he,  his  heirs  or  as- 
signs, or  any  of  them,  should  at  any  time  thereafter 
erect  any  buildings  of  what  nature  soever  on  the 
north  end  of  the  said  piece  of  ground^  and  which 
should  extend  northward  beyond  the  range  and  build' 
ing  of  Southampton  House,  situate  near  thereunto, 
oUier  than  one  or  more  summer  house  or  houses,  ban- 
queting house  or  houses,  for  the  accommodation 
of  the  gardens  to  be  made  in  the  said  ground,  or 
what  should  be  for  the  enlargement  of  tht  great 


mansion-house,  or  should  make,  or  cauM,  or  peralt 
to  be  made,  any  water-course,  drain,  or  sewer  oat 
of  the  said  ground  into  the  said  fields,  backwards, 
northward;  or  shouM  build  or  make  any  poUlD 
brewhouse  upon  the  said  piece  of  ground,  them  hty 
bis  heirs  and  assigns,  should  forfeit  and  pay  to  tbs 
said  Lady  R.  Vaugban,  her  heirs  and  assigns,  S2. 
per  day  so  long  as  the  said  building  or  brewhovse, 
&c.  should  continue,  and  until  the  said  building  or 
brewhouse  should  be  taken  down,  and  such  water- 
courses, drain,  or  sewer  should  be  stopped  up,  and 
the  ground  made  in  the  same  plight  as  itwnia 
before  the  making  such  water-course,  &c. 

In  pursuance  of  the  covenants,  a  mansioa  honMf 
with  oflAces,  was  built  by  Montagu  upon  the  groand 
conveyed  to  him,  which  mansion-hOuse  having  beta 
destroved  by  fire,  another  was  erected  upon  the 
same  site.  Soon  after  the  establishment  of  the 
British  Museum,  under  the  26th  Geo.  2,  this  house 
and  premises,  known  by  the  name  of  Montagu 
House,  were  purchased,  and  became  vested  in  tms* 
tees  for  the  purposes  of  that  institution. 

The  estates  of  Lady  Russell  in  Bloomsbury  had 
become  vested  in  the  plaintiff  in  fee,  subject  to  leases 
of  some  parts  of  them,  and  houses  had  been  erected, 
and  streets  formed  on  the  north,  east,  and  west 
sides,  adjacent  to  the  Museum,  and  some  of  them 
overlooking  the  gardens.  The  yearly  rent  of  A 
was  paid  to  the  plaintiff,  who  claimed  under  Lady 
Russell,  not  by  descent,  but  as  a  purchaser.  Tht 
mansion-house,  originally  called  Southamptoa 
House,  and  afterwards  Bedford  House,  stood  fbr« 
merly  on  the  north  side  of  Bloomsbury-square.  In 
the  year  1800  it  was  pulled  down,  to  make  way  for 
streets  and  buildings  which  were  erected  on  its 
site. 

The  bill  was  filed  to  restrain  tiie  defendants,  the 
trustees  of  the  British  Museum,  from  proceeding  to 
raise  in  the  gardens  certain  additional  buildings, 
which  they  then  contemplated  erecting  for  the  reesf- 
tion  of  the  Elgin  marbles.  They  were  to  oooaiit 
of  a  wing,  sixty  feet  in  height,  joining  the  prindpsl 
building  at  the  eastern  extremitv,  and  eztendmg 
from  it  into  the  garden  northwards,  to  the  dlstanos 
of  two  hundred  and  ninety  feet.  On  the  western 
side  a  similar  wing  had  been  built  about  the  year 
1805,  extending  northward  about  one  hundred  aad 
forty  feet,  so  as  to  correspond  with  that  to  be  built 
on  the  cast.    These  wings,  if  ereettdi  would  exttad 
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ns  of  the  defendants,  been  induced  to  deviate  from  the  contract,  and 
3  alterations  had  been  made  under  the  sanction  of  architects  and  sur- 
a  minute  of  such  approval  had  been  entered  upon  the  books  of  the 
tion.  It  was  clearly  the  meaning  of  the  contract  that  no  additional 
s  should  be  incurred,  by  the  corporation  in  respect  of  deviations  and 


>ly  beyond  what  had  been  the  line  of  the 
building  of  Southampton  House, 
n  Leach,  V.  C,  upon  a  motion  for  the  io- 
3rdered  a  case  to  be  stated  for  the  opinion 
•t  of  law  upon  the  question  whether  the 
ould  maintain  an  action  of  covenant  to 
mages  in  respect  of  the  erection  of  build- 
e  northward  of  the  line  of  Southampton 
irecting  that  it  should  be  stated  in  the 
the  covenant  in  the  deed  of  1675  was 
1  the  trustees,  and  the  rent  reserved  to 
not  to  Lady  R.  Vaughan. 
bis  order  the  plaintiff  appealed,  andTre- 
motion  for  the  injunction,  and  the  defend- 
r  also  dissatisfied  with  the  Vice-Chancel- 
',  it  was  arranged  between  the  partiea  that 
on  should  be  considered  as  if  it  were  before 
upon  cross  motions  of  appeal. 
:ion  was  heard  by  Lord  Eldon,  C,  assisted 
Plumer,  M.K.,  when  it  was  determined 
jbsequent  acts  of  the  feoffor,  or  of  those 
inder  him,  having  so  altered  the  character 
tion  of  the  adjoining  lands,  that  with  re- 
the  land  conveyed,  the  restriction  in  the 
:eased  to  be  any  longer  applicable,  accord- 
intent  and  spirit  of  the  contract,  a  court 
would  not  interpose  to  enforce  the  cove- 
leave  the  parties  to  seek  their  remedy  at 
;  observations  of  Lord  Eldon  are  some- 
ous,  as  tending  to  shew  the  striking 
xhiblted  in  that  part  of  the  metropolis 
le  latter  part  of  the  seventeenth  century, 
vhich  presents  itself  in  more  modern  times, 
edford-square  was  built,"  said  his  lord- 
is  impossible  to  doubt  that  the  owners  of 
the  east  side  of  that  square  thought  that 
»ed  value  attached  to  them,  because  the 
in  those  houses  would  have  the  museum 
e  and  the  square  on  the  other.  So  with 
Gower-street,  every  one  remembers  that 
%  on  the  east  side  were  always  advertised 
nore  valuable  than  those  on  the  west,  and 
"cause  from  the  former  there  was  a  pros- 
be  country  extending  to  Islington,  and 
«o  their  inhabitants  could  have  a  threshing 
their  own  homes  through  the  fields  at  far 
Square^  which  was  then  the  northern  ex- 
that  part  of  the  metropolis.  It  was  no 
igined  that  the  Duke  of  Bedford  could 
advised  to  cover  this  land  with  buildings, 
ill  the  property  between  Gower-street  and 
iled  Brunswick-square  would  remain  open 
the  leases  of  the  houses  in  Gower-street 
lure ;  nor  was  it  to  be  expected  that  if 
of  Bedford  had  a  right  to  tell  the  trustees 
tish  Museum  that  they  should  not  build 
thont  his  consent,  the  tenants  on  the  east 
edford'Square  might  not  ask  his  Grace  to 
n  that  right  for  their  sakes. 
subject  may  be  illustrated  by  what  hat 
with  respect  to  Gower-street.  From  time 
luildings  were  raised  by  the  lessees,  but 
ient  of  the  Duke  of  Bedford,  until  the 
igainst  the  tenant  erecting  buildings  be* 
ouse  became,  with  reference  to  the  sitna- 
is  neighbours,  an  oppressive,  though  not 
,  restriction.  Suppose,  for  example,  there 
ty  houtcs  on  the  east  tide  of  Gower-itiMtt 


and  the  duke  had  allowed  the  tenants  of  eighty  of 
them  to  raise  their  back  buildings  to  a  height  ex- 
tremely incoQTenient  to  the  others,  from  whom  he 
withheld  that  permission,  it  could  not  be  said  that 
he  was  acting  illegally  or  improperly  in  so  doing ; 
but  it  becomes  quite  a  different  question  if,  under 
such  circumstances,  he  files  a  bill  to  prevent  these 
others  from  raising  their  washhouses  and  out*build- 
ings.  If  such  a  bill  were  filed,  it  is  questionable 
whether  the  Court  would  not  say  it  was  clear,  from 
all  Uie  circumstances,  that  each  of  these  tenants 
thought  he  was  entitled  to  the  benefit  which  his 
Grace,  by  declining  to  enforce  the  covenant,  had 
allowed  to  the  rest. 

"  Consider  how  the  matter  stands  upon  the  deed 
of  1675.  It  appears,  from  the  year  1675  to  the  year 
1800,  buildings  in  the  neighbourhood  of  Bedford 
House  have  been  erected  to  the  eastward ;  and 
there  has  been  a  prolongation  of  streets  from  Bed- 
ford House  to  the  New-road,  and  that  buildings 
have  also  been  erected  on  the  westward  through 
Bedford-square,  and  there  were  no  buildings  at  all 
in  the  space  between  Brunswick- square  and  Gower- 
street,  but  that  Urge  mansion  to  which  the  terms  of 
the  instrument  refer,  and  which  now  forms  the 
Museum,  had  stood  upon  its  present  site  up  to  the 
year  1800. 

*'Now,  in  determining  how  a  Court  of  equitf 
ought  to  proceed,  it  is  proper  to  consider  not  only 
what  would  be  done  in  the  actual  matter  before  it, 
but  what  the  Court  would  do  in  other  cases  falling 
within  the  same  principle.  Suppose  that  after  Mr. 
Montagu  had  built  this  house,  ranging  with  all  the 
surrounding  buildings  that  belonged  to  the  Duke  of 
Bedford,  and  ranging  with  Powis  House  and  other 
large  mansions  standing  in  Great  Russell-street; 
suppose  that  after  the  summer-house  and  banquet- 
ing-house  had  been  erected  (which  clearly  would  not 
have  affected  the  prospect  from  Bedford  House), 
and  after  the  g^arden  wall  (on  which  the  feoffee  was 
not  to  place  three  additional  bricks)  had  been  bmlt, 
the  Duke  of  Bedford  had  said,  *  There  is  nothing 
to  restrain  me  ;  I  will  place  a  sugar-house  on  one 
side,  and  a  soap-house  or  gas-works  on  the  other 
side  ;'  or  rather  suppose,  which  is  a  handsomer  way 
of  putting  it,  that  the  duke  had  built  a  row  of 
houses  close  to  the  wall,  and  afterwards  Mr.  Mon- 
tagu had  said  he  did  not  like  to  have  his  gardens 
overlooked  by  his  neighbours'  servants,  and  he 
would  therefore,  notwithstanding  the  covenant, 
build  this  wall  twice  as  high  as  it  was  before,  though 
I  admit  that  the  Duke  of  Bedford  might  have  a 
proper  ground  of  action,  would  this  Court  have 
granted  an  injunction  ?  My  answer  is  no,  for  upon 
looking  to  authority,  I  find  the  law  to  be  as  Lord 
Kenyon  has  laid  it  down." 

***** 

"  What  would  it  have  signified,"  said  his  lordship 
in  another  part  of  his  judgment,  "  as  between  these 
parties,  in  the  consideration  of  such  a  case  as  this, 
whether  a  house  was  or  was  not  built  in  the  range 
of  Southampton  House,  if  there  were  placed  between 
this  house  and  Southampton  House  three  or  four 
streets,  ezehiding  the  smallest  possible  view  firom 
Soathampton  House  of  any  thing  north  of  this  man- 
sion, and  by  the  acta  of  the  Bedford  family  them- 
•elves  destroying  tiie  verrirarpose  for  which  this 
coTCiuuit  WM  bcra  inatrtra:" 
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alterations.  This  appeared  by  the  written  order,  which  did  not,  howwrer^ 
prevent  the  defendants  from  holding  out  inducements  to  the  plaiiitiff  to  effeot. 
those  alterations  by  promises  of  payment.  The  plaintiff  stated  in  his  bill  that 
he  had  communicated  with  the  clerk  of  the  works  only ;  but  in  fact  he  supposed 
he  was  acting  under  the  direction  and  with  the  sanction  of  the  defendantii 
This  was  a  fact  admitted  by  the  demurrer.  The  plaintiff,  therefore,  wa» 
entitled  in  equity  to  enforce,  for  his  own  benefit,  a  right  resulting  from  the 
defendants^  own  conduct.  This  was  in  accordance  with  the  rules  of  the 
Court,  and  therefore,  notwithstanding  the  contract,  the  steps  which  the 
guardians  had  taken  fixed  them  with  an  obligation  enfordble  in  that  court 

Demurrer  overruled. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Friday,  November  13, 1846. 

Hall  v.  Hugowim.  (a) 

SeUUmmt—Feme  covert^Power  ofhuAand  to  mUidpaU  her  revertiaiuury  vdermt^ 
Consmt  qf  the  wife. 

A  marrud  woman  was  entiiled  to  a  revertkmanf  mterest  in  certain  Mtoek  ettmdmg  in  the  nnmee  ofii 
under  a  settlement,  the  tenant  for  life  being  stiU  Hving.  By  an  indenture  made  between  the  tenant  fie 
Kfe  of  the  one  part,  and  the  huaband  and  wife  of  the  other  part,  in  coneiAmtion  of  a  eum  of  money 
paid  to  him  by  the  husband  and  wife,  the  tenant  fir  lifi  assigned  att  hie  life  intereH  in  the  etoch  to  ms 
wife : —  UjHm  application  by  the  htuitand,  the  Cotart  ordered  that  the  fund  should  be  tran^forred  to  thg 
husband,  the  wife  consenting  to  such  transfer, 

THIS  suit  was  instituted  by  William  Hall,  and  Caroline  Halsey  bis  wife, 
formerly  Caroline  Brickwood,  against  the  trustees  of  an  indenture  or  deed 
of  settlement,  and  the  question  arose  out  of  the  said  settlement,  which  was  made 
upon  the  marriage  of  Milson  G.  Edgar  and  Mary  A.  Brickwood,  which  boie 
date  the  17th  of  February,  1818,  wherein  it  was  declared  that  the  trustees 
therein  named  should,  after  the  then  intended  marriage,  stand  possessed  of  the 
sum  of  4,060/.  Four  per  Cent.  Bank  Annuities,  which  had  been  transferred,  upon 
trust  to  vary  the  same ;  and  then  upon  further  trust,  during  the  life  of  the 
husband,  M.  G.  Edgar,  to  pay  him  and  his  assigns  the  interest,  dividends,  and 
annual  produce  thereof,  or  to  em))ower  him  or  them  to  receive  the  same  for  his 
and  their  own  use  and  benefit ;  and  after  his  decease  and  during  the  life  of  the 
said  Mary  A.  Brickwood,  to  pay  the  interest,  dividends,  and  annual  produce  of 
the  said  trust  annuities,  stocks,  funds,  and  securities,  to  her  the  saia  Mary  A. 
Brickwood  and  her  assigns,  or  empower  her  or  them  to  receive  the  same  for  her 
and  their  own  use  and  benefit ;  and  after  the  decease  of  the  survivor  of  them^ 
the  said  M.  G.  Edgar  and  M.  A.  Brickwood,  then  as  to  the  said  trust 
annuities,  stocks,  funds,  and  securities,  and  the  interest,  dividends,  and  annual 
produce  thereof,  in  trust  for  the  children  of  the  said  intended  marriage,  as  therein 
aeclared.  But  in  case  there  should  be  no  children  of  the  marriage,  then  that 
the  trustees  should  hold  the  said  annuities,  &c.  in  trust  for  the  said  M.  A.  Brick- 
wood, her  executors,  administrators,  and  assigns,  in  case  she  should  survive  the 
said  M.  G.  Edgar ;  but  in  case  she  should  die  in  his  lifetime,  in  trust,  as  to 
1,000Z.,  part  of  the  said  trust  annuities,  moneys,  and  securities,  for  such  person 
or  persons,  and  in  such  parts,  shares,  and  proportions,  manner  and  form,  as  the 
said  M.  A.  Brickwood  should  direct  or  appoint,  give  or  bequeath  the  tene ;  and 
(a)  Rcporttd  by  Q.  Ooldshithi  Jteq.,  B»rriiter-at-kiw, 
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in  defkult  of  any  such  direction,  limitation,  Src.,  and  as  to  the  whole  of  the  said 
trust  moneys  and  premises,  in  trust  for  the  person  or  persons  who,  under  the 
statute  for  distribution  of  the  personal  estates  of  intestates,  would,  upon  the 
decease  of  the  said  Mary  A.  Bricfewood,  have  been  entitled  to  her  personal  estate 
if  she  had  died  unmarried  and  intestate,  and  to  be  divided  between  such  persons, 
if  more  than  one,  in  the  shares  in  which  the  same  would  have  been  distributable 
by  virtue  of  the  said  statute.  By  the  will  of  W.  Powell,  a  sum  of  money  was 
directed  to  be  held  on  the  same  trusts  as  the  funds  of  the  settlement,  and  by  the 
same  trustees. 

Mary  Ann  Brickwood,  then  Mary  Ann  Edgar,  died  in  1835,  intestate,  and 
without  issue,  and  without  having  made  any  appointment  under  the  power  given 
her  by  the  settlement,  leaving  her  mother,  Mary  Brickwood,  a  widow,  and  her 
sister,  the  said  plaintiff,  Caroline  Hall,  her  sole  next  of  kin  her  surviving.  The 
plaintiffs,  W.  Hall  and  wife,  were  married  in  1821,  but  there  was  no  settlement 
then  made  of  the  stock. 

By  an  indenture  bearing  date  16th  August,  1889j  it  was  declared  that  the 
trustees  of  the  before-mentioned  settlement  should  stand  possessed  of  the  funds, 
upon  trust  to  pay  the  dividends  thereof  to  the  said  M.  G.  Edgar  and  his  assigns, 
during  his  life ;  and  after  his  decease,  upon  trust,  as  to  one  moiety  of  the  said 
trust  money,  for  the  said  Mary  Brickwood,  her  executors,  administrators,  and 
assigns ;  and  as  to  the  other  moiety  thereof,  upon  trust  for  the  said  Caroline 
Halsey,  the  wife  of  the  said  William  Hall. 

The  trust  funds  had  once  consisted  of  5,029?.  18s.  lid.  Three-and-a-quarter 
per  Cent.  Bank  Annuities ;  but  Mary  Brickwood  had  sold  out  her  moiety,  and 
there  was  therefore  now  only  2,514/.  16s.  11  id.  like  Bank  Annuities  standing 
in  the  names  of  the  trustees,  and  M.  G.  Edgar  was  still  living. 

By  an  indenture  bearing  date  April,  1845,  and  made  between  the  said  M.  G. 
Edgar  of  the  one  part,  and  the  plaintiffs,  W.  Hall  and  Caroline  Halsey  Hall  his 
wife,  of  the  other  part,  it  was  witnessed  that,  in  consideration  of  the  sum  of  770/. 
by  the  said  Wm.  Hall  and  C.  Halsey  his  wife  paid  to  the  said  M.  G.  Edffar, 
he,  the  said  M.  G.  Edgar,  assigned  to  the  said  Caroline  Halsey  Hall,  ner 
executors,  administrators,  and  assigns,  all  the  dividends,  interest,  and  yearly 
produce  which  thenceforth,  during  the  life  of  the  said  M.  G.  Ed^ar,  should 
become  due  and  payable  from,  upon,  or  in  respect  of  the  said  sum  of 
2,514/.  16s.  Hid.  Three-and-a-quarter  per  Cent.  Reduced  Bank  Annuities,  and 
all  other  sum  or  sums  of  money,  if  any,  stocks,  funds,  and  securities  to  which  she, 
the  said  C.  H.  Hall,  as  one  of  the  next  of  kin  of  the  said  M.  A.  Edgar,  became 
entitled  in  reversion  or  remainder  expectant  upon  the  decease  of  the  said 
M.  G.  Edgar,  under  and  by  virtue  of  the  said  inaenture  or  deed  of  settlement, 
to  the  intent  that  the  life  interest  of  him,  the  said  M.  G.  Edgar,  in  the  said  sum 
of  2,514/.  16s.  ll^d.  Three^and-a-quarter  per  Cent.  Reduced  Bank  Annuities 
might  merge  and  be  extinguished  in  the  immediate  reversion  thereof,  and  that 
tuch  reversion  might  be  reduced  into  possession.  The  plaintiff,  William  Hall, 
then  made  applications  to  the  trustees,  in  order  that  they  might  transfer  the 
sum  of  ^514/.  168.  ll^d.  Three^nd-a-quarter  per  Cents  to  him,  with  which 
th^  refused  to  comply.     The  bill  was,  therefore,  filed. 

jBethell  and  Olivevy  for  the  plaintiffs,  contended,  that  by  theindenture  of  April, 
1845,  the  husband  had  accelerated  his  wife's  interest,  and  had,  therefore,  a  right 
to  call  upon  the  trustees  to  make  the  transfer  of  the  annuities  to  him,  and 
referred  to  Wilson  v.  Oldham^  decided  by  the  Vice-Chancellor,  March  5, 1841, 
II.S^  dted  in  Lewin  on  Truiitt,  S97 ;  (a)  Lachian  v.  Adams  (5  Law  J.  Ch. 
88S)  ;  Jarm.  Conv.  by  Sweet,  S97;  Doswelr.  Earle  (l»  Ves.  478). 

(a)  Tbe  cMC  to  which  Mr.  Lewin  Tefcrt  wm,  mumflr ;  tnd  It  wm  piopofd  that  th«  fawAMod 
whnrt  10,0001.  stock  was  Mtttod  in  the  following     thoald  pvcteM  tbe  Hie  Intwctt  for  t,000f.  and  tiko 
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Rolt  and  Rendall,  for  the  defendants,  contended  that  the  husband  was  not 
entitled  to  the  whole  interest,  by  virtue  of  the  assignment  to  the  wife.  There 
was  no  interest  in  possession,  for  the  legal  estate  &ing  in  the  trustees,  there 
could  be  no  union  between  it  and  the  equitable  interest ;  and  the  Court  will  not 
compel  a  purchaser  to  take  such  an  interest,  which  is,  at  best,  hut  a  damnxm 
hcereditas ;  much  less,  when  it  comes  fix)m  a  feme  coverte^  who  cannot  bind 
herself.  Cases  cited :  Stiffe  v.  EverUt  (1  My.  &  C.  37)  ;  (a)  Bretim  v.  Lwi 
Clifden  (1  S.  &  S.  363) ;  Story  v.  Tonge  (7  Beav.  91) ;  Batt  v.  CuihberlMon 
(4  *Dr.  &  War.  392),  (before  Lord  Chancellor  Sugden) ;  Bean  v.  Sykes 
(before  the  Vice-Chancellor,  Nov.  1838,  taken  from  the  papers  in  the  cause) ; 
2  Hayes,  Convey.  640 ;  2  Bl.  Com.  293 ;  Co.  Litt.  3,  a. 

Judgment. 

The  Vice-Chancellor. — Suppose  a  testator  were  to  bequeath  any  interest 
of  an  equitable  nature  to  a  married  woman,  and  then  immediately  upon  the 
decease  of  the  testator,  the  husband  and  wife  were  to  ask  the  Court  that  tne  fund 
might  be  transferred  to  the  husband,  or  to  his  assignee,  and  the  lady^s  consent 
were  taken  for  that  purpose,  would  it  be  competent  for  her  to  turn  round  after 


an  astignmeDt  of  it  to  the  wife ;  and  the  opinion  of 
the  late  Mr.  Jacob,  as  to  the  validity  of  such  an 
arrangement,  was  taken,  which  was  as  follows : — 
**  I  understand  that  Mrs.  B.  has  a  vested  interest 
in  the  10,000/.,  subject  only  to  the  life  interest  of 
A.  her  father ;  and  if  so,  A.  can  assign  bis  life  inte- 
rest to  Mrs.  B.,  nnd  the  effect  will  be  to  convert  her 
interest  into  an  immediate  right  to  the  fund  in  pos- 
session. And  when  a  married  woman  has  sneb  an 
immediate  right,  the  trustees,  in  general^  may  safely 
transfer  to  the  husband.  But  I  do  not  think  it  safe 
for  the  tmstees  to  do  this  of  their  own  authority, 
when  the  interest  was  originally  reversionary,  and 
has,  by  an  assignment  of  this  description,  been  con- 
verted into  a  present  interest.  If  the  wife  survived 
her  husband,  she  might  contend,  and,  probably, 
with  success,  that  the  assignment  was  a  contrivance 
to  defeat  her  right  by  survivorship ;  and  I  do  not 
think  it  quite  clear  that  the  Court  would  hold  her 
bound  by  it.  But  after  the  assignment  has  been 
made,  Mr.  and  Mrs.  B.  may  file  an  amicable  bill 
against  A.  and  the  trustees,  praying  a  transfer  to 
Mr.  B.  ;  and  I  think  there  would  bfe  very  litUe 
doubt  of  the  Court  making  a  decree  for  the  transfer 
as  prayed,  upon  B.  being  examined  in  court,  and 
consenting ;  and  upon  an  affidavit  of  there  being  no 
settlement  affecting  this  fund.  And  I  think  that 
the  decree  of  the  C^urt  would  fully  indemnify  the 
trustees  in  making  the  transfer."  A  bill  was  accord- 
ingly filed  by  the  husband  and  wife  against  A.  and 
the  trustees;  and  on  the  wife  being  examined  in 
court,  and  waiving  a  settlement,  the  trustees  were 
ordered  to  sell  out  the  stock,  pay  the  costs,  and 
hand  over  the  balance  to  the  husband. 

(a)  This  forms  unt  of  the  leading  cases  upon  the 
long-contested  question  relating  to  the  restraining  a 
married  woman  from  alienating  property  settled  in 
trust  for  her  separate  use.  The  testator.  Sir  John 
Everitt,  gave  his  residuary  estate  to  trustees,  upon 
trust  to  invest  the  proceeds,  and  pay  the  profits, 
dividends,  or  interest  thereof,  to  the  separate  use  of 
his  daughters  respectively  in  equal  shares,  during 
their  respective  lives,  free  and  independent  of  the 
debts,  control,  and  engagement  of  any  person  or 
persons  with  whom  they,  or  either  of  them,  might 
thereafter  marry  ;  upon  trust,  nevertheless,  to  in- 
vest the  same  upon  tne  securities  therein  mentioned, 
and  pay  the  interest  and  profits  thereof,  as  the  same 
should  be  received,  into  Uie  proper  hands  of  his  sadd 
daughters  respectively,  in  equal  shares,  but  without 
any  poioer  qf  antidpaiion  ihereqf  bg  hit  said  two 


daughters  respectively, — their  receipts  to  be  good 
discharges,  with  a  power  for  each  of  them  to  appoint 
their  capital  fund  respectively,  such  appointment  to 
take  effect  only  from  and  after  their  respective  deaths. 
Both  the  daughters  at  the  date  of  the  will,  and  at 
the  testator's  decease,  were  /emes  toU,  but  they 
afterwards  married ;  one  to  George  Watts,  withoat 
any  settlement  being  made  on  her  marriage;  aad 
the  other  intermarried  with  the  plaintiff,  WUUib 
Stiffe.  Mr.  and  Mrs.  Stiffe  presented  a  petition  in 
the  cause  (which  was  instituted  for  the  purpose  of 
administering  the  trusts  of  the  will),  alleging,  amoag 
other  things,  that  the  petitioner,  Charlotte  Watti, 
was  entitled  to  make  an  immediate  and  absottts 
appointment  of  the  whole  of  her  share  of  the  testa- 
tor's residuary  property  in  favour  of  her  husbaad, 
notwithstanding  the  clause  in  the  testator's  wQl 
against  anticipation  to  the  contrary ;  the  petitioner, 
George  Watts,  being  also  entitied  to  the  preaenthfe 
interest  in  the  same  share  during  the  life  of  his  wife, 
he  would  be  immediately  entitled  to  receive  the 
principal  to  his  own  use,— the  wife  offering  to  exe* 
cute  a  formal  appointment,  although  she  had  suf- 
ficientiy  expressed  her  wishes  upon  the  subject  by 
joining  her  husband  in  the  petition.  The  petition 
therefore  prayed  that  the  fund  representing  the  one- 
third  share  of  Charlotte  Watts  should  be  transferred 
to  her  husband  absolutely. 

Mr.  and  Mrs.  Stiffe  presented  a  similar  petition, 
which  was  heard  at  the  same  time. 

The  Master  of  the  Rolls  (Sir  C.  C.  Pepys), 
upon  the  question  being  first  raised  before  him, 
suggested  a  difficulty  which  had  not  been  removed 
by  any  of  the  authorities,  namely,  how  far,  where 
an  annuity  or  life  interest  in  a  fund  was  given  to  s 
married  woman,  and  notsettied  to  her  separate  use, 
the  husband,  even  with  her  concurrence,  was  capaUs 
of  effectually  disposing  of  her  entire  life  estate,  seeing 
that  she  may  outiive  her  husband,  and  then,  as  to 
such  part  of  it  as  would  be  enjoyed  by  her  after  the 
coverture  determined,  her  interest  would  be  rever- 
sionary only.  His  Honour  did  not  then  give  judg- 
ment ;  but  after  his  elevation  to  the  woolsack  lbs 
first  time,  and  about  two  months  after,  dwelt  upca 
the  same  point  of  difficulty  :-*as  the  principles  laid 
down  in  Perdew  v.  Jackson  (1  Russ.  1)  and  Honner 
▼.  Morton  (3  Russ.  66)  were  utterly  opposed  to  such 
a  power, «.  e.  where  the  wife's  interest  was  metdy 
reversionary.  His  Lordship,  therefore,  refused  to 
grant  the  order  prayed* 
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the  fund  had  been  transferred,  and  sa^,  **  I  never  did  accept  that  legacy,  and  the 
transfer  is  therefore  void  ?"  Now,  if  in  such  a  case  the  Court  shomd  look  upon 
the  matter  as  transacted,  this  circumstance  must  be  taken  into  consideration  ; 
namely,  whether  if  a  life  interest  be  given  to  a  married  woman  in  a  chose  in 
action,  could  her  consent  in  court  be  taken  ?  Suppose  a  case  in  which  a  father 
gives  a  portion  of  stock  to  a  trustee  in  trust  for  his  daughter  Eliza,  for  life,  with 
remainder  to  his  daughter  Anna.  Immediately  after  the  father*s  death,  Eliza 
makes  an  assignment  of  her  life  interest  to  Anna,  who  is  then  a  feme  covert. 
Is  there  not,  by  this  mere  act,  vested  in  the  married  daughter  both  the  life 
interest  of  her  sister  and  her  own  interest  in  remainder  ?  "  This  cannot  be  con- 
sidered as  a  question  of  merger,  but  simply  this ;  whether,  at  the  time  of  pre- 
senting the  petition,  the  married  woman  has  not,  in  herself,  both  interests,  t.  e. 
a  life  estate  of  some  other  person,  and  her  own  interest  in  remainder,  and  that 
in  such  a  manner  as  she  would  be  in  a  capacity  of  dealing  with  the  fund  in 
equity  as  if  it  had  been  originally  given  her  at  one  and  the  same  time  Pit  strikes 
me  that  it  is  so;  and  when  the  husband  and  wife,  or  rather  the  husband  alone, 
applies  to  the  Court  for  that  purpose,  and  the-wife  gives  her  consent,  the  whole 
fund  will  be  transferred,  so  as  to  leave  the  trustee  irresponsible,  because  it  is 
beyond  a  doubt  that  the  Court  would  make  a  proper  settlement  for  the  married 
woman  where  she  is  entitled  to  the  whole  interest.  So  in  the  instance  I  have 
mentioned  of  the  two  daughters,  the  one  who  is  married  might  institute  a  suit 
for  the  purpose  of  enforcing  a  settlement.  I  am  of  opinion  that  if  the  wife 
appears,  and  her  consent  is  taken  for  the  transfer  of  the  whole  interest,  which  is 
composed  of  her  own  reversionary  interest  and  the  life  estate  of  another  person 
vested  in  her  by  assignment,  she  by  such  consent  waives  all  claim  or  right  to 
a  settlement  out  of  it.  I  think  it  is  a  very  convenient  thing  for  the  public  that 
there  should  be  such  a  rule.  I  think  upon  principle  it  may  be  done,  notwith- 
standing, until  repeated  decisions  be  given  upon  the  subject,  it  may  be  deemed  to 
be  experimental.  I  remember  some  years  ago  advising  a  transaction  somewhat 
similar  to  the  present.  It  was  for  the  purpose  of  obtaining  an  order  for  the 
transfer  of  a  wife's  chose  in  action,  at  her  request,  to  her  husband,  or  his  assignee. 
I  then  considered  it  as  a  kind  of  union  of  the  particular  estate  in  possession 
with  the  interest  in  remainder;  and  it  was  upon  those  grounds  Sir  W.  Grant 
thought  proper  to  act.  The  plaintiff,  Mrs.  Hall,  appeared  in  court,  and  her 
consent  for  tne  transfer  of  the  fund  to  her  husband  was  taken. 
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November  18,  1846. 
HoPKiKsoN  V.  Ellis,  (a) 

Will-^MixedJund-^C(mffenion--RetuUinfftru9i-^L€ffacief  to  charity^  Statute  of  Mortmain. 

A  tettator,  by  hU  will,  after  honing  directed  Ms  debti  to  be  paid  out  of  hit  pertonal  ettafe,  and 
hamng  made  eome  tpec^ie  begueete,  gave  all  his  real  and  the  residue  of  his  personal  estate  to  his 
trustees^  upon  trust  to  convert  and  ig^fy  the  proceeds  thereqf,  Jirst,  in  payment  qf  the  general 
expenses  qf  the  sale  and  qf  the  execution  of  the  trusts  qf  the  will,  then  inpayment  of  his  funeral 
Olid  testamentary  expenses  and  his  Just  debts;  and  he  directed  the  trustees  to  invest  student  sums 
fo  pay  certain  annuities  therein  msntihned;  and  as  they  dropped,  the  sums  invested  were  to  form 
pari  of  his  residuary  personal  estate.     I%e  testator  then  gave  certain  pecuniary  legacies,  one  qf 


(a)  Reporttd  by  J.  Macavlat,  Esq.,  Banitter-at^Uw. 
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wJUeht  in  a  e§riam  evetU,  wms  tofM  mio  mUfonm part  qf  tk» r$ndue  of  Jkitperwonai  miaUs  mi 
directed  certain  tuou  to  be  paid  to  certain  charities  thereinmentioned,  out  qfhie  rendmary  pentmal 
ettate.  The  trueieea  were  lastly  directed  to  pay  over  any  twrplui  if  the  taid  real  and  perttmd 
eetate  to  nteh  charitiet  as  they  miyht  eeleet.  Throwykont  the  will  he  appmred  to  treat  hig  etkte 
as  Mi  real  andpenonal  oitate,  and  eometimeM  teemed  to  emnder  the  real  mrnd  pamomai  eetate  e» 
pertonal  eetate : — 

Meld,  that  there  wae  no  convereion  out  and  out,  and  that  eo  much  of  the  mixed  fund  ae  aroee  Jrem 
realty  resulted  to  the  heir^tJaw ;  and  so  much  as  arose  from  chattels  real  to  the  neett  ef  Mi; 
and  that  only  eo  much  as  consisted  qf  pure  pereotmlty  wae  appHeahle  to  the  ekmriiy  leymeiee. 

Held,  also,  that  a  direction  to  pay  debts  out  efpereonalty,  meerted  by  a  teetalor  in  the  hegimm§.^ 
his  will,  does  not  control  a  subsequent  direction  to  his  executors  to  pay  tkem  out  qf  «  mini 
fund, 

Semble,  thouyh  there  may  be  a  clause  in  a  wiU  gimny  executors  a  power  qf  eeteettssy  what  ohartUm 
they  may  ben^,  they  eannet  apply  any  part  ^f  the  eetate  for  any  purpoee  mot  diraeied  by  ttc 
testator. 

THE  question  for  the  consideration  of  the  Court  in  this  case  arose  out  of  the 
will  of  Sir  John  EUey,  of  Cholderton  Lodge,  near  AndoTer,  bearing  date 
the  6th  of  April,  1838.  The  testator,  in  the  first  place,  thereby  directed  his 
just  debts  and  funeral  and  testamentary  expenses  to  be  paid  by  his  executors, 
thereinafter  named,  out  of  his  personal  estate,  as  «oon  as  conveniently  might  be 
after  his  decease.  Then,  after  providing  for  the  erection  of  a  tablet,  and  making 
a  special  bequest  to  his  housekeeper,  he  gave  all  his  freehold  messuage,  callea 
Cholderton  Lodge,  and  all  other  his  real  estate,  and  all  his  household  ff9od% 
&c.  (save  the  part  already  bequeathed^,  together  with  all  moneys  in  the  ninds, 
and  all  and  singular  other  his  personal  estate  and  effects,  whatsoever  and  where- 
soever, to  Charles  Hopkinson,  &c.,  upon  trust  to  sell  and  convert  into  monej 
all  and  singular  his  real  and  personal  estate,  in  such  ways  and  at  such  times  as 
they  in  their  discretion  should  think  most  advantageous ;  and  upon  further 
trust,  out  of  the  moneys  to  arise  from  such  sale,  to  discharge  all  expenses  of 
such  sale,  and  also  the  current  expenses  of  executing  the  trusts  of  the  testator^s 
will,  and  also  his  funeral  and  testamentary  expenses,  and  his  just  debts,  and  pa^ 
ticularly  a  mortgage  of  8,000Z.  on  Chdlderton  Lodge,  and  to  invest  divers  sums 
of  money  in  the  public  funds,  for  the  purpose  of  securing  the  payment  of 
certain  annuities  therein  mentioned ;  and  the  testator  direct^  that  such  sums, 
as  the  annuities  should  fall  in,  should  form  part  of  his  residuary  personal  estate. 
The  testator  then  gave  several  pecuniary  legacies,  and  directed  the  same  to  be 
paid  out  of  his  personal  estate,  free  from  legacy-duty.  He  then  directed  that, 
after  the  whole  of  the  legacies  and  annuities  had  been  paid  and  satisfied,  the 
trustees  should,  without  prejudice  to  the  preceding  gifts,  pay  to  the  treasurers 
of  several  charitable  institutions  in  the  will  particularly  mentioned,  various 
sums  of  mortey  out  of  his  residuary  personal  estate,  free  from  legacy-duty,  and 
if  possible,  that  they  should  pay  them  within  six  months  after  his  decease ;  but 
if  they  could  not,  within  eighteen  calendar  months  next  after  his  decease,  satis- 
factorily identify  the  said  charities,  or  any  of  them,  or  if  it  should  be  proved 
to  their  satisfaction,  or  they  should  discover  upon  inquiry  that  any  of  the 
charitable  institutions  had  been  dissolved,  divided,  or  discontinued,  then  the 
legacy  intended  by  his  will  to  be  paid  to  the  tretwurer  of  that  institution  should 
be  paid  to  the  treasurer  for  the  time  being  of  any  other  charitable  institution 
which  his  executors  should  in  their  discretion  fix  upon,  for  the  purposes  and 
use  of  such  institution.  And  lastly,  the  trustees  were  directed  to  pay  and 
dispose  of  so  much  of  the  residue  and  remainder  of  the  testator's  real  and 
personal  estate,  or  the  proceeds  thereof,  after  answering,  paying,  and  fully 
providing  for  the  debts,  legacies,  annuitiesi  and  bequests,  and  idl  expenses 
attending  the  execution  of  the  trusts  of  his  will,  as  should  not  exceed  the  sum 
of  2,000/,  to  Jane  Carter,  therein  mentioned,  her  executors,  administrators,  (W 
assigns,  for  her  or  their  own  abaolute  use  and  benefit ;  and. should  there  be  any 
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flnrplus  of  audi  residue,  beyond  the  said  sum  of  ZflOOL  sterling,  then  the 
tottitcca  were  directed  to  pay  the  whole  of  such  surplus  into  the  hands  of  such 
txcasurer  or  treasurers  for  the  time  being  of  any  netful  charitable  institution, 
0S  they  might  in  their  discretion  select ;  and.  he  appointed  the  trustees  his 
executors. 

Throughout  his  will  the  testator  used  expressions  shewing  that  he  treated 

'the  property  as  real  and  personal  estate,  and  in  one  or  two  instances,  that  he 

conadered  that  which  was  real  and  personal  estate  to  be  personal  estate.     And 

<xie  of  his  legacies  was  as  follows : — ^^  To  Isabella  E.  E.  Cooksley  2001.  on  her 

attaining  the  age  of  twenty-one  years;  but  if  she  should  die  under  that  age^ 

'then  to  pay  the  same  legacy  to  her  father  (if  living)  immediately  after  her 

decease ;  but  if  he  should  not  survive  his  said  daughter,  then  the  said  legacy 

to  link  into  and  form  part  of  the  residue  of  his  personal  estate.^ 

The  testator  died  in  January,  1839,  seised  in  fee  of  certain  freeholds,  and 

.    IMessed  of  personal  estate  ot  considerable  value,  of  which  part  consisted  of 

y    diatteU  reaL 

The  trustees,  after  the  testator^s  decease,  paid  the  charity  legacies  in  full  out 

li    cf'the  moneys  which  came  into  their  hands ;  but  the  fund  being  a  mixed  fund^ 

^   fod  the  Statute  of  Mortmain  being  considered  to  apply,  it  became  necessary  to 

■    institute  a  suit  for  the  administration  of  the  testator's  estate.     A  suit  having 

'    Itei  instituted  accordingly,  a  decree  was  made  therein  in  March,  184S, 

^reding  certain  inquiries  to  be  made  by  the  Master,  and  the  accounts  to 

be  taken.     On  the  27th  of  March,  1846,  the  Master  made  his  report,  and 

tiiereby  found  that  the  testator*s  property  consisted  partly  of  personal  estate, 

^risiiig  from  the  sale  of  real  estate ;    partly  of  personal  estate  savouring  of 

fealty ;    and  partly  of  pure  personal  estate  of  considerable  amount :  and  he 

thereby  also  found  that  five  persons  therein  named  were  the  next  of  kin  of  the 

testator,  of  whom  the  defendant,  John  Ellis,  was  one,  and  that  John  Ellis 

^^nE  also  the  testator's  heir-at-law.     The  cause  now  came  on  upon  further 

^iBBctions. 

Turner  (with  him  Willcock),  for  the  plaintiiFs,  the  trustees. — The  legacies 
'^hich  had  been  paid  to  tlie  charities  in  full,  so  far  as  they  were  payable  out 
crf.land,  were  void;  but  the  trustees  having  a  power  to  apply  the  general 
Yttidue  for  any  charitable  purpose,  according  to  their  own  discretion,  the  Court 
^^nH  sanction  the  application  by  them  to  the  charities  in  question  of  so  much  of 
the  personalty  remaining  in  hand  as  would  make  up  their  whole  legacies,  there 
leing  enough  of  pure  personalty  belonging  to  the  residuary  funa  to  do  so. 
In  lefeienoe  to  the  application  of  the  surplus  pure  personalty  to  make  up  the 
charity  legacies  in  full,  they  cited  Livesey  v.  Livesey  (3  Russ.  287).  (a) 

Kinderdey  and  Teed^  for  John  Ellis,  the  testator's  heir-at-law,  and  one  of 

iiis  next  of  kin,  contended  that  the  well-known  rule  of  law  as  to  the  order  in 

which  a  testator's  assets  are  applied  in  payment  of  liis  debts  must  govern  this 

caie,  the  testator  having  in  no  part  of  his  will  shewn  any  intention  of  varying 

the  rule ;  that  the  real  estate  was  not  rendered  more  liable  than  it  would  be  by 

the  rule  of  law,  because  the  testator  had  directed  the  payment  of  liis  debts 

Out  of  the  mixed  fund,  after  having  in  the  first  instance  directed  it  out  of  the 

j^enonalty  alone ;  and  that,  therefore,  the  debts  must  be  paid  out  of  the  tes- 

Ukm\  personal  estate  in  the  first  instance,  and  out  of  the  real  estate,  or  the 

{toceeds  thereof,  only  in  aid  of  the  personalty,  in  case  that  should  prove 

insufficient.     The  device  of  the  mixed  fund  of  real  and  personal  estate  for 

(«)  la  JAe€9eg  t.  lJbot9ty  an  ezecatrix  by  mistake     and  the  ivat  allowed  to  retain  the  inmi  oat  of  Aitaro 
^•Id  IB  anavttinit  his  animity,  two  yean  before  hit     paynwnte. 
coaalDg  of  age,  at  which  time  only  be  wae  entitled, 
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property  consbts  of  pure  personalty,  and  is  not  disposed  of,  whidi  is  a 

which  dfoes  not  arise  nere,  it  goes  to  the  next  of  kin  ;  so  fur  as  it  oonrists  of 
chattels  real,  which  is  the  case  which  arises  here,  it  goes  also  to  the  next  of 
kin ;  but  so  far  as  it  arises  from  the  sale  of  the  real  estate,  which  has  been  sold 
for  carrying  into  effect  the  trusts  of  the  will,  then  it  goes  to  the  heir.  Now  it  Is 
made  a  question  in  this  case,  whether  that  is  the  mode  in  which  the  surplus  is 
to  be  disposed  of :  because  it  is  said  that  here  there  is  to  be  found  a  plain 
intention  to  convert  it  out  and  out  for  all  purposes  whatsoever ;  and  if  it  ms 
converted  out  and  out  for  all  purposes  whatsoever, — that  is,  for  all  purposes 
which  would  attach,  or  in  any  way  belong  to  personal  estate  in  the  hands  of  tbe 
testator, — then,  indeed,  there  would  be  something  in  the  argument  which  hat 
been  used.  But  it  is  not  so  at  all :  it  may  be  converted  out  and  out  into  per* 
Bonal  estate  to  all  intents  and  purposes  in  one  sense,  but  it  could  not,  even  ia 
the  hands  of  the  donee,  in  the  bands  of  the  legatee  who  takes  it  by  the  directka 
of  the  testator,  be  considered  as  otherwise  than  personal  estate;  and  he  takes  it 
as  personal  estate,  as  was  pointed  out  in  the  case  referred  to  before  Sir  Joha 
Leach.  But  here  it  is  clear  that  the  testator  had  no  purposes  but  those  whidi 
are  expressed  in  his  will, — ^no  purpose  going  beyond  it.  He  converted  this 
fund  into  money,  in  order  that  it  might  be  conveniently  applied  in  the  manner 
directed  by  his  will,  and  not  for  any  other  purpose  whatever;  and,  therefore, 
we  are  only  to  consider  what  is  the  nature  of  the  resulting  trust,*— which  depends 
on  the  nature  of  the  property, — whether  it  is  to  go  to  the  heir  or  the  next  of  kin. 
I  cannot  say  I  have  any  reason  to  suppose  that  the  next  of  kin  have  a  right  to 
any  portion  of  the  fund  which  arises  from  the  real  estate.  The  next  of  kia 
must  take  their  sliare  from  that  portion  which  arises  from  the  mixed  personal^, 
but  not  from  the  real  estate.  I  should  have  been  very  willing  to  hear  any  case 
which  there  may  be  on  the  jSrst  point,  if  I  had  any  doubt  about  it. 

His  Lordship  then  observed  that  the  form  of  the  decree  would  be  that  whidi 
was  to  be  found  in  the  case  of  The  Attorney-General  v.  The  Earl  of  Win^ 
chilsea,  in  Seton  on  Decrees,  p.  ISO  (see  3  Bro.  373 ;  2  Cox,  364).  As  to  the 
application  of  the  fund  by  the  trustees  to  the  payment  in  full  of  the  charity 
legacies,  he  could  give  them  no  power  different  from  what  the  testator 
intended. 

Costs  as  between  solicitor  and  client  were  allowed  to  all  parties  out  of  the 
fund,  the  Attorney-General  not  objecting,  and  all  parties  consenting. 


COURT  OF  COMMON  PLEAS. 

Monday^  June  1, 1846;  Monday^  February  1, 1847. 

Doe  dem.  Harbison  t?.  HAMPsoN.(a) 

Primd  facie  the  presumption  is,  that  a  strip  of  land  lyinff  between  a  htghmojii  and  an  aifommg  t 

ofgisbe  land  is  the  property  of  the  rector,  the  owner  of  the  glebe;  but  this  presumption  is  rebuUaik 
by  evidence ;  and  the  fact  of  undisputed  possession  for  a  period  of  forty-three  years,  under  fifur  Cfrjm 
successive  incumbents,  is  evidence  tending  to  rebut  such  a  presumption, 

THIS  was  an  action  of  ejectment  brought  by  a  rector  against  the  occupier  of 
a  small  slip  of  ground,  a  cottage,  and  shed,  adjoining  the  turnpike-road 
between  Taunton  and    Ilminster.     At  the  trial  before  Erie,  J.  at  the  Lent 
Assizes,  1846,  for  the  county  of  Somerset,  it  appeared  that  the  piece  of  land  in 
(a)  Reported  by  Paul  Pamibu*  Ssq.»  Banister-at-law. 
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?uestioD,  forty-tbree  years  ago,  was  waste  and  unenclosed.  At  that  time  one 
Illiott  took  possession  of  it,  and  a  cottage  was  built  by  him.  The  present 
defendant  was  not  the  immediate  successor  of  Elliott,  but  tiad  been  in  occupation 
for  thirty-scTen  years.  During  the  forty-three  years  there  had  been  four  or  five 
successive  incumbents  of  the  parish  in  which  the  piece  of  land  was  situated. 
The  land  on  both  sides  of  the  road  was  glebe  land,  as  also  was  some  other  land 
lietween  the  road  and  the  fence  of  the  enclosed  glebe.  There  was  no  evidence 
given  by  the  defendant  of  any  claim  under  the  lord  of  the  manor  or  any  other 

Erson.  It  was  submitted  by  the  plaintiff  that  he  was  entitled  to  a  verdict,  as 
ving  established  an  unanswered  presumption  of  law;  but  the  learned  judge 
directed  the  jury  that  it  was  a  presumption  of  law  that  a  slip  of  land  between 
an*  enclosure  and  a  highway  vested  in  the  owner  of  the  enclosed  land,  but  that 
this  presumption  was  capable  of  being  rebutted,  and  that  if  they  thought  the 
circumstances  of  four  or  five  successive  incumbents  acquiescing  in  the  defendant's 
occupation,  and  the  period  of  time  during  which  that  occupation  had  continued, 
rebutted  the  legal  presumption,  they  might  find  a  verdict  for  the  defendant, 
A  verdict  having  been  found  tor  the  defendant,  Channell,  Serjt.,  in  the  following 
term  obtained  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  upon 
the  ground  of  misdirection,  against  which,  on  June  1st, 

Dofvling,  Seijt.  (with  him  M.  Smith),  shewed  cause,  (a) — The  direction  of 
the  learned  judge  was  right.  This  is  a  mere  prcBsumpiio  juris,  and  may  be 
rebutted.  It  is  not  a  pruesumptio  juris  et  de  jure.  At  the  trial  the  case  of 
Doe  dem.  Pring  v.  Pectrsey  (7  B.  &  C.  804)  was  cited  for  the  lessor  of  the 
plaintiff,  and  the  construction  sought  to  be  put  upon  it  was,  that  a  slip  of  land 
which  adjoins  a  road  must  necessarily  belong  to  the  owner  of  the  adjoining 
enclosed  land.  Such  a  construction  is  inconsistent  with  the  language  there 
employed  by  Bayley  and  Holroyd,  JJ.  They  treat  it  as  a  prima  facie  pre- 
sumption only,  founded  upon  the  supposition  that  the  proprietor  of  the  adjoining 
land,  at  some  former  period,  gave  up  to  the  public,  for  passage,  all  the  land 
between  his  enclosure  and  the  middle  of  the  road,  and  rebuttable  by  evidence. 
So  in  Grose  v.  West  (7  Taunt.  89),  and  Doe  dem.  Barrett  v.  K&np 
(7  Bing.  832),  it  was  laid  down  that  evidence  might  be  received  to  rebut  such 
a  presumption,  and  that  the  presumption  might  be  narrowed,  or  altogether 
destroyed,  according  to  the  weight  of  the  evidence.  In  Steel  v.  Priekett 
(2  Stark.  468),  Abbott,  L.  C.  J.  says  expressly,  "  It  is  a  presumption  of  law, 

(a)  By  3  &  4  Wm.  4,  c.  27.  i.  3,  **  No  perton  daimioff  tiiroagh  him ;  and  ia  such  cue  no  such 

•hall  make  ao  entry,  or  distress,  or  bring  an  action  toit  shall  be  broughti  but  within  twenty  years  next 

to  recover  any  land  or  rent,  bat  within  twenty  years  after  the  time  at  which  sneh  acknowledgment,  or 

next  after  the  time  at  which  the  right  to  make  such  the  last  of  svch  acknowledgments,  if  more  than  one, 

entry  or  distress,  or  to  bring  such  action,  shall  hate  was  giyen.*' 

first  accrued  to  some   person    through  whom  he         By  sec.  29,  "Any  archbishop,  &e.  may  make  an 

bairns ;  or  if  such  right  shall  not  have  accrued  to  entry;  &c.  within  tueh  period  as  hereinafter  is  aun- 

mmj  person  through  whom  he  claims,  then  within  tioaed,  next  after  the  time  at  wliich  the  right  of 

twenty  years  next  after  the  time  at  which  the  right  such  corporation  sole,  or  of  his  predecessor,  to  make 

to  make  such  entry  or  distress,  or  to  bring  such  such  entry,  &c.,  shall  first  hate  accrued ;   that  is  to 

action,  shall  hare  first  accrued  to  the  person  making  aay,  the  pieriod  during  which  two  persons  in  suc- 

or  bringing  the  same."  cession  shall  have  held  the  office  or  benefice  in 

By  sec.  28,  '*  When  a  mortgagee  shall  have  ob-  respect  whereof  such  land  or  rent  shall  be  claimed, 

talaed  the  poasession  and  reoeifi  of  the  profits  of  and  six  years  after  a  tl&ird  person  shall  Imve  been 

any  land,  or  the  receipt  of  any  rent  comprised  in  appointed  thereto,  if  the  times  of  such  two  incum- 

bis  mortgage,  the  mortgagor,  or  any  person  claim-  bendes  and  such  term  of  six  years  taken  togeUier 

ing  through  him,  shall  not  bring  a  suit  to  redeem  ahall  amount  to  sixty  years ;   and  if  aueh  times, 

the  mortf^ge,  but  within  twenty  years  next  after  taken  together,  shall  not  amount  to  sixty  years, 

the  time  at  which  the  mortgagee  obtained  such  then  during  sudi  f^irther  number  of  years,  in  addi- 

paassseion  or  receipt,  unless  in  the  mean  time  an  tion  to  such  six  years,  as  will,  with  the  time  of  the 

•dcDOwledgment  of  the  title  of  the  mortgagor,  or  holding  of  sueh  two  persons  and  such  six  years, 

<tf  his  right  of  redemption,  shall  have  been  given  make  up  sixty  years;  and  after  the  31st  of  Deeem- 

to  the  mortgagor,  or  tome  person  claiming  hit  bcr,  18S3,  no  sueh  entry,  &e.  shall  be  made  or 

aalaCe,  or  to  the  agent  of  suehmor^agor  or  peiaon,  brought  at  any  time  beyond  the  dataminatiflii  of 

ia  wiiting,  rigned  by  the  mortgagee,  or  the  perton  nidi  period.*' 
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but  this  presumption  is  capable  of  being  rebutted  ;^  and  in  HetuUam  ▼.  Hedky 
(Holt,  N.  P.  463),  it  was  neld  that  if  circumstances  bring  the  presumption  in 
favour  of  the  plaintiff's  right,  in  a  case  like  this,  in  question,  he  must  give  some 
other  evidence  beyond  the  mere  presumption  of  law.  Except  for  the  law  selecting 
the  owner  of  the  adjoining  land,  acts  of  ownership  proved  to  have  been  continued 
during  forty-three  years  would  fix  the  title.  Unless  acts  of  ownership  had 
a  bearing  in  ascertaining  the  title,  you  could  never  ^ve  them  in  evidence  at  aU. 
Here,  it  is  true,  the  rector  may  be  taken  to  have  been  dispossessed,  if  at  all, 
fort^-three  years  a^o  ;  so  that  he  is  within  S  &  4  Wm.  4,  c  27,  s.  29;  but  that 
section,  together  with  ss.  2  and  28,  shew  the  degree  of  vigilance  which  the  legis- 
lature thought  ought  to  be  employed  in  asserting  a  title.  Here  there  have  been 
five  successive  rectors,  and  it  is  aifficult  to  conceive  that  possession  for  forty-thice 
years,  under  five  incumbents,  is  not  some  evidence  to  rebut  the  primdybcte  pre- 
sumption of  law.  If  it  be  some  evidence,  however  slight,  the  judge^s  direction 
was  right. 

Channellf  Serjt.  (with  him  Fitxherherf)^  in  support  of  the  rule.— It  appears 
that  fifty  years  ago,  this  land,  with  the  adjoining  glebe,  was  unenclosed.  The 
presumption  is  in  favour  of  the  lessor  of  the  plaintiff  and  the  question  is,  whether 
here  that  presumption  is  rebutted.     The  presumption  that  this  is  part  of  the 

51ebe  is  strengthened  by  the  fact  of  there  being  glebe  on  both  sides  of  the  road. 
?he  reason  of  the  presumption  is  stated  by  Abbott,  C.  J.  in  Steel  v.  Prickett 
(2  Stark.  468).  He  says,  "In  remote  and  ancient  times,  when  roads- were 
frequently  made  through  unenclosed  lands,  and  when  the  same  labour  and 
expense  were  not  employed  on  roads,  it  was  part  of  the  law  that  the  public, 
where  the  road  was  out  of  repair,  might  pass  along  the  land  by  the  side  of  the 
road.  This  right  on  the  part  of  the  public  was  attended  with  this  consequence, 
that  although  the  parishioners  were  bound  to  repair  the  road,  yet  if  an  owner 
excluded  the  public  from  using  the  adjoining  land,  he  cast  upon  himself  the 
onus  of  repairing  the  road.  If  the  same  person  was  owner  of  the  land  on  both 
sides,  and  enclosed  both  sides,  he  was  bound  to  repair  the  whole  road ;  if  he 
enclosed  on  one  side  only,  the  other  being  left  open,  he  was  bound  to  repair  to 
the  middle  of  the  road.  Hence  it  followed,  as  a  natural  consequence,  that  when 
a  person  enclosed  his  land  from  the  road,  he  did  not  make  his  fence  close  to  the 
road,  but  left  an  open  space  at  the  side  of  the  road,  to  be  used  by  the  public 
when  occasion  required.  But  the  moment  you  shew  that  the  land  is  in  a  manor, 
and  shew  acts  of  ownership  by  the  lord,  you  let  in  the  supposition  that  the 
road,  was  made  by  the  lord  of  the  manor.  Doe  dem.  Pring  v.  Pearsey 
(7  B.  &  C.  304)  applied  this  doctrine  of  the  law  to  the  case  of  copyholds. 
There  the  Court  take  the  same  view  of  the  origin  of  the  presumption  as 
Abbott,  C.  J.  had  taken  at  Nisi  Prius.  If  in  this  case  the  lord's  license,  or 
possession  under  the  lord,  had  been  shewn,  an  important  question  would  have 
been  raised.  This  is  a  mere  attempt  to  make  this  adverse  possession  of  forty- 
three  years  have  an  effect  contrary  to  the  provisions  of  3  &  4  Wm.  4,  c.  27,  s.  S9. 
In  Doe  dem.  Barrett  v.  Kemp  (7  Bing.  332),  the  question  was  whether  acts  of 
ownership  might  be  shewn  in  different  parts  of  the  manor,  in  favour  of  the  title 
of  the  lord  of  the  manor,  and  it  was  rightly  held  that  they  might,  as  tending  to 
establish  that  the  slip  of  land  was  part  of  the  neighbouring  waste.  It  is  not 
contended  that  you  can  only  rebut  the  title  of  the  owner  of  the  adjoining  enclo- 
sure, by  means  of  the  title  of  the  lord  of  the  manor ;  you  may  by  other  circum- 
stances, as  in  MciV  v.  Edmonton  (1  Moo.  &  Rob.  24),  by  means  of  an  Act  of 
Parliament,  and  an  award  making  it  a  matter  perfectly  clear  how  the  land  had 
passed,  and  under  what  circumstances  the  roaa  had  been  constructed.  But  it  is 
submitted  that  from  a  forty  years^  possession,  no  evidence  can  arise,  as  against 
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a  spiritual  person,  of  a  graat  of  the  land  by  the  law  presumed  to  be  part  of  the 
gleoe. 

Cur,  adv.  vulL 

Judgment — February  1. 

Maule,  J.  now  delivered  the  judgment  of  the  Court — This  case,  which  was 
argued  some  time  ago,  was  an  action  of  ejectment,  brought  by  the  rector  of 
the  parish  of  Thorn  Falcon,  in  Somersetshire,  to  recover  possession  of  a  small 

fjece  of  land  by  the  side  of  the  turnpike-road,  lying  between  Taunton  and 
Iminster,  which  he  claimed  as  part  of  nis  glebe.  The  case  was  tried  before 
Mr.  Justice  Erie,  when  it  appeared  in  evidence  that  the  lessor  of  the  plaintiff 
had  glebe  lands  lying  on  eacn  side  of  tbe  road,  and  the  fence  of  such  gleoe  lands 
nras  parallel  to  the  road,  and  separated  from  the  road  by  the  piece  of  land 
Bought  to  be  recovered.  It  was  found  that  at  the  earliest  period  to  which 
evidence  extended,  this  piece  of  land,  lying  between  the  fence  of  the  field  and  the 
:t)ad,  was  open  and  unenclosed,  but  at  eacn  end  of  it  there  was  a  small  piece  of 
Land,  also  lying  between  the  field  and  the  road,  enclosed,  in  the  occupation  of 
persons  who  were  shewn  to  derive  title  under  the  incumbent  of  Thorn  Falcon, 
md  no  evidence  was  given  of  the  time  when  such  enclosure  was  made.  The 
piece  of  land  for  which  the  action  was  brought  was  enclosed  forty  years  ago  by 
one  Elliott,  and  this  enclosure  is  the  size  of  the  enclosure  at  present  held  by  the 
defendant,  who  has  enjoyed  it  for  thirty-seven  years,  and  dunng  the  forty  years 
there  have  been  five  rectors  of  Thorn  Falcon.  For  the  plaintiff  it  was  con- 
tended that  it  was  the  presumption  of  law  that  the  slip  of  land  lyin^  between 
the  fence  of  the  field  and  the  road  belonged  to  the  rector  as  part  of  nis  glel)e, 
and  that  the  occupation  of  it  by  other  persons  for  forty  years  would  give  those 
persons  no  title  to  recover,  and  consequently  did  not  defeat  the  title  by  legal 
presumption  arising  from  the  situation  of  the  land.  The  learned  judge  heard 
the  evidence  that  was  tendered  to  rebut  the  presumption  in  favour  of  tbe  rectory's 
title,  and  left  the  whole  to  the  jury,  who  found  for  the  defendant.  A  rule  nisi 
for  a  new  trial  was  granted,  on  the  ground  that  there  was  no  evidence  that 
ouffht  to  have  been  submitted  to  the  jury  for  the  defendant,  which  was  argued 
in  last  Trinity  Term,  before  the  late  Lord  Chief  Justice,  Mr.  Justice  Coltman, 
Mr.  Justice  Cresswell,  and  myself,  and  we,  the  three  survivors,  have  come  to 
the  conclusion  that  the  rule  must  be  discharged.  It  is  not  necessary  to  deter- 
mine what  would  have  been  the  result  if  the  evidence  had  shewn  that  at  the 
earliest  period  to  which  it  applied  there  was  a  piece  of  land  lyin^  unenclosed 
between  the  glebe  and  the  road,  without  the  existence  of  any  circumstances 
tending  to  rebut  the  presumption  that  it  belonged  to  the  owner  of  the  enclosed 
land,  for  the  evidence  shewed  at  that  time  there  were  two  pieces  adjoining  the 
piece  in  dispute  at  each  end,  and  also  lyin^  between  the  glebe  and  the  road,  and 
that  fact  was  undoubtedly  evidence  tendm^  to  raise  the  presumption  that  the 
land  lying  between  the  enclosed  piece  and  the  glebe  and  tne  road  was  not  part 
of  the  glebe  lands.  The  lessor  of  the  plaintiff,  on  the  one  hand,  did  not  prove 
a  title,  but  merely  facts  from  which  a  title  might  be  presumed;  and  the 
defendant,  on  the  other  hand,  elicited  from  the  lessor  of  the  plaintifPs  witnesses 
evidence  of  practices  tending  to  rebut  the  presumption;  it  was,  therefore, 
incumbent  on  the  learned  juc^  to  leave  the  wnole  to  the  jury,  and  there  is  no 
ground  for  affording  a  new  trial. 

Rule  discharged. 


Mr  REAL  PBOPBBTV  AND  GOlRrEyAllCaifa  CASES. 

THE  VICE-CHANCELLOK  OF  ENGLAND. 

February  16,  1847. 

DoKTiLLE  o.  Wolff,  (a) 

A  iuiator  hy  his  codicil  gave  and  bequeathed  an  amaimty  of  200/.  per  amiMm,  charged  tgmi  penout 
estatee,  to  B.  D,/or  her  life^  and  after  her  decease  in  trust  for  herchUdren^B^  H.t  JUfOndCsr 
the  surtrivor  or  survivors  qfthem,  "  ybr  and  towards  their  maintenanet  emd  support  umiU  ike§ 
severally  attorned  the  age  qftwenty^one  ifsars,  when  each  Ufould  be  entiiled  to  etaim  a  fnrfrs* 
porti(m ;"  and  one  of  the  children,  G.,  died  in  the  lifetime  qf  the  mother,  T\oo  others,  B.  oniA^ 
attained  their  respective  ages  of  twenty. one,  and  married,  but  who  also  predeceased  their  mothers 
H.  alone,  having  attained  his  majority,  survived  her  ;— 

Held,  that  notwithstanding  E.  and  A.  attained  their  ogee  qf  tmeuty^enet  before  'their  methei's 
decease,  yet  not  having  survived  her,  they  did  not  take  vested  interests^  and  thai  ther^fitre  S»,  Us 
sole  surviving  child,  took  the  whole  fund, 

THE  testator,  Greor^e  Montagu,  late  of  Lackham,  in  the  oeimty  of  Wilts, 
and  of  Enowle,  in  the  county  of  Devon,  by  his  last  will  and  testament, 
bearing  date  the  10th  March,  1806,  among  other  bequests  and  gifts  Aexm 
mentioned,  gave  to  his  wife,  Amie  Montaeu,  during  her  natundlife,  the  aimual 
sum  or  roitrcharge  of  200/.  arising  from  the  estates  of  Alderton  and  Surrendoo, 
in  the  county  of  iVilts,  and,  after  her  decease,  to  his  children  as  therein  men* 
tioned ;  and  after  the  decease  of  his  said  wife  and  her  children^  mnier  their 
respective  ages  of  twenty-one,  the  testator  directed  as  foUows :— >*  That  the  said 
200/.  annus?  rent-charge  aforesaid,  arising  from  the  estates  at  Alderton»  &C.,. 
should  go  to  my  beloved  friend  Elizabeth  Dorville,  the  wife  of  John  Dor- 
ville,  Esq.,  merchant,  of  Loudon,  for  her  sole  use  and  benefit  for  ever  ;  or  if  she 
should  be  deceased,  then  to  her  youngest  diildren  who  may  be  idive  at  that  time, 
and  bom  since  the  separation  of  the  aforesaid  Elizabeth  Dorville  from  her 
husband,  or  signing  of  the  deeds  of  separation,  for  ever,  namely,  Henry, 
Arabella,  Georgiana,  commonly  known  by  the  names  of  ELenry,  Arabella,  and 
Georgiana  Dorville,  to  be  divided  in  equal  shares  amongst  them,  or  the  sur- 
vivors of  them,  so  soon  as  they  shall  severally  have  attained  the  age  of  twenty- 
one  years ;  nevertheless,  in  trust  for  thrir  education  and  maintenance,  provided 
they  should  not  have  arrived  at  the  said  age  of  twenty^one  years  at. the  decease 
of  their  said  mother,  Elizabeth  Dorville ;  and  in  case  the  said  children  should 
survive  their  said  mother,  and  not  attain  to  the  age  of  twenty*<ine  years,  then  it 
is  my  will  that  the  said  2(90/.  annual  rent-charge  on  the  estates  aforesaid  should 
go  to  Ann  Eliza  Dorville,  the  eldest  daughter  of  the  said  Elizabeth  Dorville, 
should  she  be  then  living  and  attain  the  age  of  twenty*one  years ;  but  in  defect 
of  any  or  either  of  the  before-named  children  attaining  the  age  of  twenty-one 
years,  then  the  said  200/.  per  annum,  as  aforesaid,  shall  go  to  my  sisters  that 
may  be  then  alive,  or  to  their  children,  should  not  my  said  sisters,  nor  any  of 
them,  be  alive."     The  testator,  after  several  other  bequests,  gave  the  residue  of 
his  property  to  this  Elizabeth  Dorville,  and  appointed  her  sole  executrix  and 
residuary  legatee.     He  also  appointed  his  friends  Jens  Wolff  and  the  Bev. 
Benjamin  Kerr  Vaughan  his  trustees  (two  of  the  defendants)  for  the  piurpose 
of  executing  and  ful^lling  his  said  last  will  and  testament. 

The  testator  also  duly  made  and  published  a  codicil  in  writing  to  his  said 
will,  bearing  date  the  8th  day  of  Feoruary,  1814,  wherein,  after  reciting  the 

(a)  Reported  by  O.  Goldsmith,  Esq.,  Barritter-at-law« 


DORVILLE  V.  WOLFF.  441 

said  gift  of  the  rent-charge  of  200/.  per  annum  by  his  will  to  his  said  wife  and 
to  his  younger  children,  Frederick,  Eleanora,  and  Louisa,  after  her  decease, 
and  that  his  said  son  Frederick  having  been  provided  for,  he  directed  that  the 
said  annuity,  after  the  decease  of  his  wife,  should  be  possessed  and  enjoyed  by 
his  two  daughters,  Eleanora  and  Louisa,  or  the  survivor  of  them,  and  after  their 
decease  in  trust  for  the  children  of  their  or  either  of  their  bodies  lawfully 
begotten,  for  ever,  so  soon  as  they  should  severally  attain  the  age  of  twenty-one 
years  ;  but  in  case  neither  of  his  said  daughters  should  survive  nis  wife,  or  that 
th^  should  die  without  issue,  or  that,  having  issue,  their  children  should  die 
before  either  of  them  should  attain  the  age  of  twenty-one  years,  then  that  the 
said  annuity  or  rent-charge  of  200/.  aforesaid  should  go  to  and  be  enjoyed  by 
his  beloved  friend  Elizabeth  Dorville,  for  the  term  of  her  natural  life;  and  after 
her  decease,  in  trust  for  her  children,  namely,  Elizabeth,  Henry,  Arabella,  and 
Greorgiana,  commonly  known  by  the  names  of  Elizabeth,  Henry,  Arabella,  and 
Georgiana  Dorville,  or  the  survivors  or  survivor  of  them,  so  soon  as  they  should 
severally  attain  the  age  of  twenty-one  years,  to  be  divided  between  them  in 
e<|ual  proportions ;  but  in  case  any  or  either  of  the  said  children  of  his  dear 
friend  Elizabeth  Dorville  should  die  before  he  or  she  had  attained  the  age  of 
twenty-one  years,  then  the  said  annuity  or  rent-charge  of  200/.  should  become  the 
property  of  the  survivor  or  survivors  who  should  have  attained  the  age  of 
twenty-one  years.  Nevertheless,  it  was  his  will  that,  in  case  neither  of  the  said 
children  of  his  friend  Elizabeth  Dorville  should  survive  her  and  should  not  have 
any  issue  at  her  decease,  then  the  said  200/.  annuity  or  rent-charge  should  go 
to  his  sisters  that  might  be  living.  The  said  testator  also  gave  and  bequeathed 
to  his  wife  the  further  annuity  of  50/.,  for  which  purpose  he  desired  that  a  sum 
sufficient  to  produce  such  annuity  be  transferred  from  his  Bank  Stock  by  his 
executrix  into  the  names  of  his  trustees,  and  that  after  the  decease  of  his  wife 
the  said  annuity  of  50/.  should  go  to  and  be  enjoyed  solely  by  his  dear  daughter 
Louisa,  for  the  term  of  her  natural  life,  and  afterwards  in  trust  for  her  children 
in  like  manner  and  under  the  same  limitations  as  the  before-mentioned  annuity 
of  200/.  rent-charge  upon  Alderton  estate ;  and  in  defect  of  her  issue,  then  to  go 
to  his  friend  Elizabeth  Dorville ;  or  in  case  of  her  decease,  to  her  children, 
namely,  Elizabeth,  Henry,  Arabella,  and  Georgiana  Dorville,  or  the  survivor 
€sr  survivors  of  them.  Tfhe  testator  then  proceeded  as  follows : — "  I  give  and 
bequeath  to  my  dear  friend  Elizabeth  Dorville  one  annuity  of  200/.  for  and 
during  her  natural  life,  and  after  her  decease  in  trust  for  her  children,  namely, 
Elizabeth,  Henry,  Arabella,  and  Georgiana  Dorville,  qt  the  survivor  or  sur- 
vivors of  them,  for  and  towards  their  maintenance  and  support  until  they 
severally  attain  the  age  of  twenty-one  years,  when  each  will  be  entitled  to  claim 
a  fair  proportion  of  the  principal ;  and  in  order  to  secure  the  said  annuity  of 
J!00/.  to  my  dear  friend  Elizabeth  Dorville  and  her  children,  I  direct  that  a 
sum  of  money  sufficient  to  produce  the  said  annuity  of  200/.  be  vested  or  dis- 
posed of  in  government  stock,  in  the  names  of  my  said  trustees. 

This  codicil  was  not  attested  by  three  witnesses,  as  was  then  required  for 
charging  or  passing  real  estates  by  devise ;  the  devise  of  the  rent-charge  there- 
fore became  inoperative. 

The  testator  died  in  the  year  1816,  leaving  the  several  persons  mentioned  in 
his  will  him  surviving,  and  in  the  month  of  July  following,  both  his  will  and 
codicil  were  proved  by  the  said  Elizabeth  Dorville  (the  mother  of  plaintiff)  in 
the  proper  ecclesiastical  court ;  and  the  said  Jens  Wolff  and  the  Rev.  Benjamin 
Ker  Vaughan,  appointed  by  the  testator  for  the  purposes  mentioned  in  his  will, 
shortly  after  his  death,  duly  accepted  and  took  upon  themselves  the  burden  of 
the  trusts  reposed  in  them.    Elizabeth  Dorville  having  paid  all  the  testator^s 
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debts  and  legacies,  she  also,  in  pursuance  of  his  directions,  transferred  into  th 
names  of  the  said  defendants,  Jens  Wolff  and  Benjamin  Ker  Vaughan,  a  wot 
ficient  part  of  the  tcstator'^s  Bank  Stock  to  answer  the  annuity  dTsOL  a  yen 
given  by  the  testator  as  lieforc  mentioned,  which  had  since  been  sold  out  and 
invested  in  Consols,  and  there  w^as,  at  the  time  of  filing  the  bill,  standing  in  the 
names  of  the  said  last-named  defendants,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  a  sum  of  1,666/.  13s.  id.  Three  per  Cent. 
Consols.     She  also,  as  such  executrix,  set  apart  and  invested  out  of  the  den 
residue  of  the  testator's  personal  estate  a  sum  of  6,666/.  13s.  4d.  Three  per  Cent 
Consols,  in  the  names  ot  the  said  defendants,  the  trustees,  upon  the  trusts  and 
for  the  purposes  upon  which  the  annuity  of  SOO/.  a  year  was  given  by  the  said 
codicil,  and  the  same  were  or  are  also  standing,  in  the  names  of  the  said  latf- 
mentioned  defendants,  in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  upon  such  of  the  trusts  of  the  said  annuity  of  ftOOL  a  year  as  are 
now  subsisting. 

The  testator^s  widow,  Ann  Montagu,  died  shortly  after  the  decease  of  the 
testator,  having  duly  received  her  annuity  of  60/.  a  year,  or  so  much  thereafi 
as  accrued  due  during  her  life,  and  since  lier  decease  the  said  last-mentioooi    _ 
defendants  did,  in  pursuance  of  the  trusts  contained  in  the  said  codicil,  from  dnr 
to  time  pay  the  same  to  the  testator's  daughter,  Louisa  (now  Mrs.  Crawford)^ 
who  has  no  children. 

The  said  Elizabeth  Dorville,  the  mother  of  plaintiff,  received  during  her  lifc  -^ 
from  the  said  trustees  the  dividends  of  the  said  sum  of  6,666/.  ISs.  4d.  Thia  ^ 
per  Cent.  Consols  so  set  apart  for  the  said  annuity  of  200/.,  and  at  the  timecf  — 
her  death  there  was  nothing  due  in  respect  thereof. 

PlaintifTs  sister,  Georgiana  Dorville,  one  of  the  legatees,  died  intestate,  under 
the  age  of  twenty-one  years,  in  September,  ISIQ?  and  the  said  Arabdla  DorviDe^ 
another  of  the  legatees,  died  in  April,  1836,  having  attained  her  age  of  twentf- 
one  years,  and  had  intermarried  with  Benjamin  Gonin,  of  Lausanne,  in  Switi»- 
land,  another  of  the  defendants  hereto,  who  took  out  letters  of  administratiaB 
of  his  wife's  estate,  and  is  now  her  sole  legal  personal  representative. 

Ann  Eliza  Dorville,  mentioned  in  the  will  and  codicil  by  the  name  cf 
Elizabeth  Dorville,  died  in  the  month  of  May,  1837,  leaving  plaintiff  the  only 
surviving  child  of  the  said  Elizabeth  Dorville,  and  havine  first  attained  ba 
age  of  twenty-one  years,  and  intermarried  with  Charles  Amy  Jacques  Rochat,of 
Vevey,  in  Switzerland,  since  deceased,  and  letters  of  administration,  with  her  mU 
annexed,  of  her  administered  goods,  &c.,  were  granted  to  the  said  Benjamm 
Gonin,  who  thereby  l)ecame  her  sole  personal  representative. 

PlaintifTs  mother,  Elizabeth  Dorville,  died  in  January,  1844,  he  having,  prior 
to  her  decease,  attained  his  age  of  twenty-one  years.  The  bill  prayed  that  the 
plaintiff  might  be  entitled  to  the  whole  of  the  6,666/.  13s.  4«d.  Three  per  Cent 
Consols,  and  the  dividends  which  had  accrued  due  thereon  since  the  said  Eliza- 
beth  Dorville's  death,  and  for  a  transfer  accordingly.  But  if  the  Court  should 
be  otherwise  advised,  tlicn  that  the  rights  of  the  plamtiff,  and  of  all  other  parties,  i 
might  be  ascertained  and  declared,  and  that  a  transfer  and  payment  therraf 
might  be  declared  accordingly  ;  and  that,  if  necessary,  the  rignts  and  interests 
of  plaintiff,  and  of  the  personal  representatives  of  plaintiff's  said  sisters,  in  the 
said  annuity  of  50/.,  and  of  the  aforesaid  sum  of  1,666/.  13s.  4d.,  might  also 
be  ascertained  and  declared.  The  plaintiff  therefore  submitted  that,  in  the 
events  which  had  happened,  he  was  entitled  to  the  whole  fund,  and  the  question 
before  tlie  Court  was,  whether  under  the  codicil  of  the  testator  the  plaintiff  was 
entitled  to  the  whole  fund,  upon  the  decease  of  his  mother,  or  whether  it 
belonged  to  the  children  generally,  as  that,  on  each  attaining  their  respective  ages 


^- 
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j-one  years,  it  became  vested  in  them  in  such  a  manner  that,  at  the  death 
lother,  the  annuitant,  it  was  transferable  to  their  several  representatives. 
'//  and   Collins^   for  the  plaintiff,  cited  the  following  cases :  Blewitt 
Tts    (1  Cr.  &  Ph.  274);    Wordsworth  v.   Wood  (2  Beav.  25,  and 
C).  (a) 

son  and  Glasse^  for  the  defendant  Gonin,  who  claimed  one-third  of  the 
right  of  his  wife  Arabella,  contended  that  the  gift  was  not  to  a  class  of 
but  to  four  individuals  by  name ;  the  testator  gives  it  to  them,  the 
s  or  survivor  of  them,  for  their  maintenance  until  they  severally  attain 
of  twenty-one  years,  "  when  each  will  be  entitled  to  claim  a  fair  pro- 
of the  principal.""     The  children  are  not,  therefore,  to  have  absolute 
twenty-one.     There  are  four  circumstances  or  periods  of  time  imder 
ases  of  this  kind  have  been  determined  by  the  Court.     First,  in  relation 
common  case  of  survivorship  under  a  joint  tenancy ;    secondly,  the 
f    the    testator ;  thirdly,  the  determination  of  the  preceding  estate, 
eriods,  however,  woulcl  not  satisfy  all  cases,  and  therefore,  fourthly^ 
rt  have  arrived  at  the  testator's  intention  by  referring  to  the  period  of 
[The  Vice-Chancellor. — How  could  they  all  claim  in  tiie  sense 
le  testator  has  expressed— in  the  lifetime  of  the  mother  ?]    Why,  when 
to  possession,  Le,  when  each  of  the  children  arrived  at  the  age  of  twenty- 
y  were  respectively  to  take  a  vested  interest,  although  in  their  mother's 
but  they  were  not  to  enjoy  it  in  possession  until  her  decease.     The 
it  is  true,  has  not  explained  what  he  meant  by  survivorship,  but  the 
nust  give  it  some  meaning;    and    it  is  somewhat  curious  that  this 
an  makes  his  own  will  to  prevent  all  disputes.  (6)     Suppose  they  all 
twenty-one  during  their  mother's  lifetime,  the  testator,  of  course,  could 
nd  them  to  take  vested  interests  in  possession^  but  such  interests  only 
could  deal  with  for  their  own  benefit.     Three  of  them  only  attained 
es  of  twenty-one.     The  words  "  survivors  and  survivor''  mean  such  as 
ain  their  respective  majorities  in  the  mother's  lifetime.     We,  therefore. 
If  of  the  representative  of  the  two  married  sisters,  claim  two-thirds  of 
d.     Cases  cited  for  the  defendants :   Weedon  v.  Fell  (2  Atk.  128) ; 
V.  Fisher  (4  Russ.  398). 
•eW,  for  the  surviving  trustee. 

tie  case  of  Wordsworth  v.  Wood  the  tes-  *'  I  regret,"  said  his  lordship,  *'  I  am  coopelled  to 

his  wife,  Mary  Wood,  in  trust  for  her  come  to  tlds  conclusion,  for  most  probably  such  was 

11  his  remaining  estates,  freeholds,  lease-  not  the  intention  of  the  testator ;  but  in  all  cases  of 

,  and  all  his  capital  in  trade,  with  the  this  description  the  testator  rarely  intends  to  omit 

ters  profits  arising  therefrom,  for  her  life,  any  branch  of  Ms  family,  but  contemplating  future 

;heless,  in  trust  at  her  death  for  hit  then  events  imperfecUy,  he  fails  to  provide  for  all,  and, 

'hildren,  share  and    share  alike,   inde-  unfortunately,   omits  the   particular  event   which 

the  rental  of  his  said  estates,  which  he  afterwards  occurs.*' 

eqnenthcd  to  his  surviving  female  children,  (&)  The  words  of  the  testator,  in  which  be  de- 

to  them  in  manner  afterwards  stated,  clares  his  reason  for  such  precautionary  measures. 

On  the  decease  of  any  of  the  chtidren,  shew  that  the  old  adag^  of  '*  a  man  who  is  his  own 

J  die  without  issue  lawfully  begotten,  lawyer,"  &c.  has  not  yet  lost  its  application  and 

to  fall  to  the  rest,  and  so  on,  to  the  last  point :  '*  And  in  order  that  this  my  last  will  and 

Id ;    but    should  they  marry  and  have  testament  should  be  exempt  from  the  ambiguity  so 

len  their  shares  to  go  to  the  said  child  or  common  in  the  writings  of  laxoyers,  I  have  thought 

nn  the  hist  female  child,  and  the  heirs  of  proper  to  publish  in  my  own  handwriting,  and  I 

wfully  begotten,  with  the  same  restric*  have  conveyed  my  intentions  in  as  small  a  compass 

lefore   expressed,  and  to  the  heirs   and  as  possible,  I  hope  without  a  possibility  of  being 

the  last  of  them."    One  of  the  testator's  fmconstrued,*^    The  trustees,  therefore,  considered 

survived  him,  but  died  in  the  lifetime  of  themselves  under  the  necessity  of  withholding  the 

leaving  the  plaintiffs,  her  children,  sur-  dividends  until  the  opinion  of  the  Court  could  be 

The  question  before  the  Court  was  (the  obtained,  on    the    ground  of  the  vagueness  and 

tg  still  living)  whether  the  plaintiffs  took  inconsistendes  in  the  expressions  used  by  the  tes- 

t  under  the  will.     Held,  by  Lord  Lang-  tator  in  reference  to  the  dispositions  of  the  three 

H.,  that  the  children  of  the  testator's  annuities  given  in  reversion  to  the  family  of  Mrs. 

ho  survived  him,  but  died  in  the  lifetime  Dorville. 
w,  took  no  interest  at  all  under  the  will. 
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The  Vrcx-CBA)7CELL0E.-— This  is  a  plain  case,  and  to  my  uirid  it  isttidiiijhit 
that  the  testator  contemplated  that  the  lady,  the  annuitant;  nright  ffiele^vfog 
children,  and  that  she  would  do  so  before  they  had  iattainied  tmii''re8pi^Te 
ages  of  twenty-one ;  he  says,  **  I  give  and  bequeath  to  mV  dear  "ftieMj'ftfe, 
and  after  her  decease  in  trust  for  her  children,  or  the  survivor  ot'^trrAvdHixl 
them,  for  and  towards  their  maintenance  and  support  until  they  seireraHy  attda 
the  age  of  twenty-one  ^ears.**  This  shews  that  such  an  event  warf  fldatfaigh 
his  mind  ;  and  it  is  quite  clear  that  he  meant  that  the  children  shouM'ndt  file 
until  the  death  of  their  mother,  and  then  they  should  each  take  a  fair  {Mnjur- 
tion.  He  pointed  to  those  who  should  survive  her.  The  plaintiff  was  Ae 
only  one  who  did  survive  the  tenant  for  life,  and  is,  therefore^  entitled  to  tk 
whole  fund. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

« 

December  2,  1846. 

ThELLUSSOK  v.  LoED  RXNDLESHAIC  (a)  . 

Famify  arrangemaU^lMU^^Specyic  performance-^  Vnetrtaixbf. 


forniUtMMg^Adi^ 


Certain  members  of  a  family  interested  under  a  unU  entered  into  an  arrangemaUfa 
ParUament,  empoioering  the  trustees  to  grant  a  lease  of  the  estates  devised.    7. 
of  the  parties,  as  one  of  the  terms  for  his  aasead  to  the  Act,  attdit  tneasmUed  to  ( 
Suit  the  said  party  should  ham  tJu  right  qf  heeeming  the  tenant  io  tks  lessee  qf  tie 
hold  the  same  from  year  to  year  for  so  lona  a  time  during  the  existence  qfangf  kaoe  under  tie  4i^ 
he  should  choose,  at  the  fair  annual  rental  of  the  same  to  be  paid  bv  him  rr"  > 

Held,  that  the  terms  if  the  antmgemeni  were  too  vetgue  tmi  uetoernm  fitr  As'Qmrt  to  enrrg  dttm  ft* 
offset. 

THE  bill,  which  was  filed  on  the  10th  of  November,  1846,  against  Fredoift 
Lord  Rendlesham  and  Oeorse  Gilbert,  stated  that  the  pl^iiltiff^  lated^ 
Broadsworth,  in  the  county  of  York,  Esquire,  made  and  published  Ids  laift  ^ 
and  testament  in  writing,  bearing  date  the  Snd  day  of  April,  1796,  atid  thertim 
amongst  other  things,  he  dcviseu  his  real  estates  to  three  trustees,  in  Ids  m 
named,  and  their  heirs,  upon  the  trusts  thereinafter  expressed,  and  bei^eathel 
to  them  his  residuary  personal  estate,  upon  trust  to  invest  the  same  in  th 
purchase  of  land,  and  he  directed  his  saia  estate  to  be  accumulated  during  Ae 
natural  lives  of  his  sons  Peter  Isaac  Thellusson,  Greorge  Woodford  Thdllossofa^ 
and  Charles  Thellusson,  and  of  his  grandson  Jolin  Thellusson,  son  of  his  said  sod 
Peter  Isaac  Thellusson,  and  of  such  other  sons  as  his  said  son  Peter  Isaac  TU- 
lusson  then  had  or  might  have,  and  of  such  issue  as  his  said  grandson  Job 
Thellusson  might  have,  and  of  such  issue  as  any  other  sons  of  hit  said  son  Peter 
Isaac  Thellusson  might  have,  and  of  such  sons  as  his  said  sons  George  Wool* 
ford  Thellusson  and  Charles  Thellusson  might  have,  and  of  such  issue  as  lud 
sons  might  have  as  should  be  living  at  the  time  of  his  decease  or  bom  in  dde 
time  afterwards,  and  during  the  natural  lives  and  life  of  the  survivors  and 
8ur\avor  of  the  several  persons  aforesaid ;  and  after  the  decease  of  the  surriror 
of  such  several  persons,  the  testator  directed  the  whole  of  the  said  property 
devised,  or  to  be  purchased  as  aforesaid,  to  be  divided  into  three  equal  kits,  and 
that  one  of  such  lots  should  be  conveyed  to  the  use  of  the  eldest  male  lined 
descendant  then  living,  and  who  should  be  entitled  to  the  first  choice  of  such 
allotment,  of  his  said  son  Peter  Isaac  Thellusson,  in  tidl  male,  with  remainders 
over,  and  he  directed  the  two  remaining  lots  to  be  similarly  conveyed  to  the 
(a)  Reported  by  G.  Goldsmith,  Eiq.,  Banrltter-at-law. 
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ddest  male  lineal  descendants  of  his  sons  Greorge  Woodford  Thellusson  and 
Ckarles  Thellusson  respectiTely,  with  remainders-over. 

The  testator  departed  this  life  in  the  year  1797)  and  after  his  decease  two 
loits  (a)  were  instituted  in  the  Court  of  Chancery,  under  which  the  testator's 
otmte  was  administered  and  the  trusts  of  the  will  carried  into  execution^  and 
gieat  expense  was  incurred  in  the  management  of  the  said  estates,  and  in  the 
iellecting  the  rents  thereof,  and  also  in  making  purchases  in  pursuance  of  the 
liid  trusts. 

That  in  and  previous  to  the  year  18SS,  the  grandsons  of  the  said  testator, 
lone  of  whom  or  some  of  whose  issue  might  become  entitled  to  die  estates,  were 
dl  inadequately  provided  for,  and  were  unable  to  bring  up  their  families  in  a 
nitable  manner,  and  it  occurred  to  the  then  adult  male  descendants  of  the 
testator  that  if  a  lease  of  the  said  property  could  be  granted  to  one  of  the 
nembers  of  the  family,  the  great  expenses  of  management  of  the  said  estate 
tn^ht  be  saved,  and  a  considerable  surplus  would  remain  for  the  benefit  of  the 
kmily  of  the  said  testator ;  and  the  said  George  Woodford  Thellusson  having 
Bed  without  male  issue,  the  adult  male  descendants  of  the  said  testator  con- 
iated,  in  the  year  1838,  of  William  Lord  Rendlesham  (since  deceased), 
?Federick  Thellusson,  now  Lord  Rendlesham,  of  Rendlesham,  in  the  county  of 
ioifblk,  at  present  a  member  of  the  Commons  House  of  Parliament,  one  of  the 
lefendants,  and  Arthur  Thellusson,  of  who  were  the 

■dj  adult  male  descendants  of  the  said  Peter  Isaac  Thellusson,  the  eldest  son 
if  the  testator,  and  of  the  plaintiff,  Charles  Thellusson,  and  Thomas  Roberts 
FkeUusson,  of  Hyde-park-street,  in  the  county  of  Middlesex,  who  were  the  only 
ifclt  male  descendants  of  the  testator^s  third  son  Charles  Thellusson. 

In  the  year  1883,  it  was  proposed  to  make  an  application  to  Parliament  for 
he  purpose  of  enabling  the  trustees  of  the  testator^s  will  to  grant  to  some 
nember  of  the  family  a  lease  of  his  estate,  to  be  held  in  trust  and  for  the  benefit 
jf  the  said  adult  members  in  certain  shares  and  proportions  to  be  agreed  upon 
between  them ;  and  in  the  year  1833  various  discussions  took  place  between 
be  adult  male  descendants  of  the  testator,  as  to  the  terms  on  which  the  said 
bne  should  be  held ;  but  the  defendant,  Frederick  Lord  Rendlesham,  being 
ften  absent  from  England,  was  represented  by  John  Benbow,  of  Lincoln's  Inn, 

Ctleman,  who  was  duly  authorized  and  empowered  by  the  said  Frederick 
rd  Rendlesham  to  act  on  his  behalf,  and  to  enter  into  such  deeds,  contracts, 
■id  arrangements  relating  to  the  same  as  he  should  deem  proper,  and  such 
power  ana  authority  was  delegated  to  the  said  John  Benbow  by  a  power  of 
Momej  in  writing,  under  the  hand  and  seal  of  the  said  Frederick  T^rd 
Rendlesham,  and  after  considerable  discussion  between  the  parties  and  their 
lolkntors,  it  was  ultimately  agreed  that,  if  the  sanction  of  Parliament  could  be 
ptvcured,  the  lease  to  be  granted  by  the  said  trustees  should  be  granted  to  the 
dder  branch  of  the  said  testator^s  family,  and  be  held  by  him  on  trust  as  to  one 
Dioiety  for  the  aduk  male  descendants  of  the  testator's  eldest  son  Peter  Isaac 
Vhellusson  ;  and  as  to  the  remaining  moiety,  in  trust  for  the  adult  male  descend- 
MktB  of  the  said  testator's  youngest  son  Charles  Thellusson.  Part  of  the 
tortator's  estate  consisted  of  a  mansion-house  with  gardens  and  some  acres  of 
hsd,  and  with  the  right  of  sporting  over.  The  Yorkshire  estate  is  usually  held 
wkh  such  mansion-house,  and  the  same  are  known  by  the  name  of  Brodsworth 
Hall,  in  the  county  of  York.  After  the  testator's  death,  the  said  mansion- 
lioiifle  and  i)remises  were  occupied  by  the  plaintiff's  father. 

That  plaintiff  having  passed  his  early  days  at  Brodsworth,  entertained  a  great 
attachment  for  the  said  house,  and  for  the  neighbourhood,  and  during  the  before- 
(a)  TheUuison  t.  Woodjtxrd  (13  Yes.  909  ;  5  Rxiss«  100) ;  lLaid\t$hiim  v.  Waodford^  (l  Dow.  249). 
VOL.  II.  8 
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iii»tionedTdi$cum(mieBterliMa$dal4Jtaxioiw  tbitfaoirifetlht  maHitm  " 

residence  of  bimeielf  and  iamily  Maocw!  a»ihtt?dmuoi9tiniate|i#liidbairqBr 
verpr  lunitec^  would  peniili^ivlnd: during itlM^/di^i^^  dbeitenD^ 

vhich  the  said  Jease  snould  bi9.beld^  insisted^  as/doetof  >tl!b  IchnaforJina^ 
to  the  proposed  Act  of  lParliament»'tha<i<be  shoUM  hav^theioptimri^fibeccMf 
the  tenant  from  theleseeeiforitbDliD^.l^iiMpof  tile 
the  said  laanaiod-hoiusei  gacdena^  aikli  lands  rdppectiMbfl^ 
right  of  sporting  as  aforesiud;  to  hold  Ihe  same  as  Itiyeauy  tettaaf  finiisQcs 
during  the  exiateneeof  anyLleMt; under ttb^  Isaidt  ;AjDt^(a$(ikhe;ilIfl^         . 
chooBej<at  a Isdi^  teal;  toibe  fy.bim.fwidi.iiFmTiDUSfteiitheilti&asii^ 
William  Lord  Ilendleshain»  decpawd,  attdtJo^a  EiADlboHiaMiD^ibui>b^^ 
the  said'WiUian  JiOid  Resld^lwii^  decesaed^andtim  belu^      thedef^ 
Frederick  Lord  Rendleriianii  aa^ntedtand  ag^milO/lheipoopoea]  aCithepeio^ 
•and  expressly  undeFt((Mofc  that  Alt  (^  tIie;i)]x>p4»s^iiActmiEaa]iaiintLi4dD 
obtain  the  sanetioa.of  :tbe. le^latuitey  ibnoi-a- leaaeral|fiuIdiji3e(raBnll»^;n 
auanoe  thereof*  the  plaintiff  should .haveit^eiris^  ttfaantia^ 

lessee  of  Brodsworthl Hall  b&cesAtd/ dnd^of  .tSe^gaodeniandjltodauiindlf'* 
therewith]  together  wiiii  the  dawlu^ve  ^  right  rf)f?spchrling>o(verM^h6.Y<>k^ 


limited  means  wiere  then,  aueh  aa. nendenedi.it: impoiaibteji^t huh'  to  inri^ 
Brodsweorth  lorifiome  yearai;.  W:U' wtoifiontfeivedjdiilmalioul  ^ven-y^tm 
<:wouId  hajvesufficibptmeana  >tt)  etiable  bfmiUKlivfi  theie^land^twastbar 
agreed'  thaf:  the  len^  shdiild^beinstriotediifnEMttti letting  tbe.ibaid  Jaoiude- 
appurtienilnbeftifor'Any  |w«iod  .kMtuemeedMig  i^wrii^years^iini  dcdnr  Aliai 
plalBtifE  lOigbl,  iftectbe^/eKtiiratiooiiofiitbe  kasd^.baTedtbnibenefitjdf  die« 
agfeemlentiiB  his  AurMurt  tod  absented  t^'IChfi/a^cfttioivibrrtAbfjatetioftlk 
meilt  OQ  th^  faitbi  and  lindtestoikUm  ttbat  4^elsladf  racseteqrt^  jvlatitigi>ti>  Bta 
'Worthy'  on  tha^p^n^ifof.tthe^saidf  Willianik  Ltordi&fidlqfshdvi'iiidtJFid^ 
Lord  Rendleabam,  would  ^'Stiticd^  per&rndd^iSMlilhalijii^bimtlsm 
mtot  on  their-pbvt  h« would  DKMt  hatveasdented-ylbeiietot  vflUidiwhUa'Aheiastfl 
was  in  committee,  plaintiff  expressly  rsd  stated^  l^sMl^ltor^hd  said  :WiUittm:Li 
Bendle^hami  and  ta  Mt.}Benb^w^>ineatildn]«y  to.Uie/Jsaid  ^kfeidanC.  JUU 
Act  waa  duly  made  and  passed^  ib.  tbe  session, of,  PaitUiiDtient  faeld<ini  theit 
and  fourth  years  of  Ibereignof  :hi».latte.Majie6ty  KingrWflUairilV^iatittt 
^^  An  Act  for  enabling  aM  directing  :tbe  Ti-uatoes.aittiilgunderit^iWi 
Peter  Thellusson,  £sq.|  deoeased»  to  grant  icertaih  Ldaoea 'of  the  £^tate,->i 
ject  to  the  Trusts  cf  thedaid  :WilU  and  fur  othei>  BiMrfoeesi^"  and  Oia 
the  trustees  of  the  will  of;  the  testatoc  w^rei  bmpowered  to  idelniae  the  esl 
with  the  approbation  iof  the  /CoOrtof!  GhanoeryyitO'  theisfdd  William] 
Bendlesbaro)  fix)m  the  S5th  ioC  Jtfarcb,'l£85/for  J%)  ytom^.  if  lur  ahoul 
looQg  live,  at  a  clear  yearly  rent  of.  ll^OOiw^  io  ^belpaidanix>  Jth^  Court  of  C 
oery,  to  the  credit  of  the  ^cauaea^  ufian  tbe  tt*usts  bC  thd  aaid  will ;  and  the 
trustees  were  empowered,  with  the,  approbation  of  :tUei8aid[0onrt»:t<ideBiiB 
estates  upon  the  determination  o{  the  leasei  during  the  lircis  of  the  said  Wil 
Lord  Rendlesham,  Frederick  TbeHusson,  and  pluritiff,  and  die  life  d  the 
vivor,  to  such  one  of  them  as,  for  the  time  being,  shall  bear  the  title  of  j 
Rendlesham,  at  the  like  rent  and  on  the  same  terms.  And  tbe  said  Act 
tained  a  clause  to  the  purport  and  effect  following ;  that  is  to  say»  ^ 
whereas  the  said  Frederick  Thellusson  is  at  Florence,  and  his  consent  to 
Act  hath  not  yet  been  proved,  be  it  therefore  enacted,  that  this  Act  shall 
nor  shall  any  thing  herein  contained,  be  construed,  deemed,  or  taken  to  affec 
conclusive  upon,  or  in  any  manner  to  bind,  the  said  Frederick  Thdlusson,  u 
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AtidiMitiliitlK  Mid  Fuedriek  llMlkMc^OnM  J^ 

(VidlmgvaiidMiMfiiiiandfiaud  .attdited  b^'oiM  oi^'iiibneoredibla  witness  or  wit- 
iBesaa^'jvhkfa  writiiiff<6haU  fee  enrolled  in ^  the  High  Court  of  Ohanoerj,  within 
)liiO'yeadBfirbinitb«£ite'of  Che  same/'  Tbs  said  Act  of  Parliament  received 
(thBiiiojfqAlt'asscnti'  oii^ftha.<14th of  August,- 188ft,  and  in  anticipation:  of  the 
tpa^mg\'th^fM,i4tteftBki  daed  was  prefpas^dv  beafring  date  the  8th  day  of 
dAjHuU^/^SSdy  which  pav^^  tebo  nidde  between,  the  ^aid  Lord  Rendlesham, 
,ff\<me^fivst  pant;'  thai  said  Frederick  Th^tiussbn,  of  the  second  part;  the  eaid 
lAritfauitnU'heUussbn^iof  t]/e  third  part ;  the  p)aintifi;  of  the  founb  part;  the  said 
,!Clk>mte  noberts/^hellussony of  the  fifth  jiart  v  and  Abraham  Weiday  Roberts, 
tEfltJ^^Md.JabnrMaddodks^IEBqi^iof  the  sfacth  part  vrecitirtg  among  other  things 
.thet(theisaidi  pwrtHosf  iHenetO'  hadconcntredinapfiAynig  for  the  said  Act,  upon 
lliia^epiiiiantitfaatiewihiidedaratiDnof  truM  of  the  rents  aliid  profits  a^  were 
ithsii^kiaftercbntMnkl  sbbuld-br  oKecuted'by  the 'said  paf  ties  thereto,  and  that 
suc^fiitipalatiDns'hildiagt^eenAenlsi  should  be 'entered  intd  as  thepeinflfter  tnen- 
itfdDfd^'i.'it  wfais'4«ftnae»sdt(|hattin  pursuance  of  the- said;  agreement  and  in 
ifonsidhnEitioniof  fthe*  prdmises^  tii^'  said  WiiUam'IJord^R^ndleshaiii,  and  eadi 
•Citkeo^heripcrsoas^ififtie^theretb,.  who  should^  fof  the' tin^- beings  be  lessie^ 
•iiJi(inr  any  demise  or  d>etntses"vdiioh  should-  be  mad^  by  the  trustees  or  trustee 
ftsitbe  tim0(beM^df  ithesbid  will,  in  porsuatifee  dF  the  said  Act,  riiould  stand 
|ioiiessld;of  tiied^ariasipluik  (if  any)  of  tbd  rihits  amd  -  profits  of  th^  premiss 
sleiinsed  to  htni<res{^eotivel:yvia6afbrc5aaidy'after  payment  of 'the  rent  or  tents 
»#hkfa /should  betissarv^lapon'  the^  8aid'd^tiiisQGa:^deitiises<'fer>the!tifme  being, 
«id^ocfttffinr' dbsltffitliofeitf  moAtkincdy  fot^the  bcmsfit  of  ptoUMiff',  his  wlfb  and 
Aanilyv^  dodavdd  by4n>indentut«of  erem  dote  tbei% with,*  and' upon  trust  for 
tliieiUnefitiof  other' nersonivtheieihilincntiotied.  ^'An4  i«<the'siiidindent3dne^as 
)cmtaiiied«i}do9edantrthat«dQh^Ofib  of  tHenvf  thesaid  WJlliamXofd  iUndlesham, 
dHieflbriektirheUlassoi^yiabd'Airtihnir  Thieft^  abishovld  fdc  the  time  being.be 
dbaatt  <fei:ifftyiyeai«yidotaqnihable'te  ^afbreaaad^iUndev  th^'said^  Abty  tdhould  not, 
liBfiHiisdaiii)ex)f<4hd'|>ihfiaUbyitb^  soidiAM  rbfterved'toisuiih  lessee  as* aforesaid, 
egffVBt  ivtj^  Um»  lof ''t he  niiuMioit^house  of  BiV)di^oilfli^' '  or  tbei  <  frinrdbnsy '  Stcy  or 
Mxf  Ibfae-nidiioiiSibsiisiUy  hddi  tllere^th',-or  onyJofi  tbein^'  foi*  a  linger  term  than 
»«6i*niy«Uf9^fr6bi-'the taid Wag ^ol- such  Icaaer- • '■!■'•  "^'''  ■  '={  '•  "'■'■ 
iR  UEhat  a<nksetM^  itook'fklaefe  *«t  tbd  offlto  of  *tbii  pUfntiff^s<  solicitor,  for  the 
>«kbcui^n  of 'Iht  saidindfiriiute,  on-the  Mh  oC  August,  1883^:  between'  the  several 
IpAvtiesiy'  on^irbioHio^^asiotyitbe  ptaa/tifP  perceiving  that  the  deed  of  armngetnent 
Qc^tMiKNl'  no-  attpulation  ^»>  to  nis  right  to '  betome  tenaint  of  Brodsworth  Hall 
rkforesaidy  hbsblutely  refuted  to  ffign  the  saxhe^,  and  left  ^e  room.-  That  the 
;daidbe^eral  other •|^airtles'Wi0re  vifty  anxidu^^to  obtarin  the  plaihtifTB  signature 
%te4he  sttd  deed'inHirdbpito  avoid  delay,  whldi  mi^bt  endanger  the  passing  of 
>-liid  said  Atftf,  ibbieb»hnd  tiot  :at  that  time  been  passed  ;'  and  the  aaia  Wilnam 
•iUbhdl  JfcendleAam^  by  bill  lawfiblly  ^thoriwff atloms^,  John  Benbow^  ^preAlly 
'^pifoAilaedianc)  i^«teedk>witk>fhepbeintlirthat  rtotwithstinding  the  said  stipulation 
>cam9itot  contained  in  thd  said  deed,  the  plaiatiiF  should  have  the  right  previously 
iiimedliponand'hereinbefdre  stated  of  beooniing  the  tenant  c?  Brodsworth 
irHalU'With  tho  ^srden,  lands,  amd  exclusive  ri^ht  of  sporting,  upon  the  terms 
T  aforesaid,  in  sucn  manner  as  if  the  said  stipulation  had  oeen  contained  in  the  said 
'  deed.  That  the  plaintiff  confided  implicitly  on  the  honour  and  fair  dealing  of 
the  said  William  Lord  Hendlesham  and  Frederick  Lord  Rendlesham,  and 
relying  thereon,  and  on  the  faith  of  the  said  undertaking,  executed  the  said 
deed  bearing  date  the  8th  of  August,  1833,  and  that  the  same  was  executed 
by  the  other  parties,  and  attest^  by  two  witnesses,  in  whose  presence  and 
hearing  the  aforesaid  promise  and  agreement  were  made.  That  a  lease  of  the 
said  property  was  duly  granted  to  the  said  William  Lord  Rendlesliam,  which 
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determined  upon  his  death  in  the  year  1839}  but  his  interests  in  the  mid 
surplus  rents  survived  to  the  said  Frederick  Lord  Rendlcshcni  and  Arthv 
Thellusson.  That  since  the  death  of  the  said  Wiiliiun  Lord  R^bdtesham,  a 
new  lease  bad  be^  granted  to  the  defendant  Frederick  Lord^  ReiidlesbktB,  in 
pursuance  of  the  powers  in  the  said  Act  contained,  and  BrodsworCh  EUly 
gardens,  &c.,  were  comprised  in  sudi  lease.  That  in  the  year  ISST^'Wifllam 
Lord  Rendlesham  had  demised  Brodsworth  Hall,  ice:  to  one  Gealj;i^  Gilbeft, 
for  the  term  of  seven  years,  at  an  annual  rent  of  900L,  whidr  tetdi  txjattd  it 
the  month  of  November,  1844.  ... 

The  plaintiff  having  at  the  expiration  of  the  said  lease  the  peeanfiary  nMm 
of  residing  at  Brodsworth,  became  and  was  very  desirous  of  miding  th^,  ai 
ci  becoming  the  t^ant  thereof  upon  the  terms  aforesaid,  and  thejilaintiff,  m 
the  S7th  day  of  January,  1844,  wrote  to  the  said  Frederick  Lord  Bendleditfi, 
stating  such  his  said  desire,  which  letter  was  as  follows :— - 

<<  47,  Brunswick-square,  Brighton,  January  ^th>  184i 
*'  Dear  Rendlesham, — As  my  affairs  are  now  arranged,  and  as  I  bave  suffidiaBt 
fortune  to  live  at  Brodsworth,  I  hope  you  will  have  nq  obj^tioa  to  let>ia&  hat» 
the  place  at  the  expiration  of  the  present  lease,  either  at  the  sfiune  rent  whicii, 
Mr.  Gilbert  now  pays,  or  rent-free  on  my  paying  the  taxes,  which  would  be  hut 
fair,  as  you  have  the  Suffolk  manors  and  lOO^a  year,  and  thus  plaice  the  t«o 
branches  on  an  equality.  When  the  Act  of  Parliament  was.  passed;,  it  was 
perfectly  understood  by  all  parties  that  I  was  to  have  the  refusal  of  Brodswortlw 
and  the  clause  in  the  agreements  was  inserted  enabling  the  lessee  to  give  a 
lease  only  for  five  or  seven  years,  because  it  was  supposed  it  w^uld  take  that 
time  to  clear  myself  from  my  then  existing  debts.  Jf  you  at  all  doubt  mj 
word,  I  call  on  Mr.  Benbow,  Mr.  Beavan,  Arthur  my  brother^  aod  'Mb 
Robaxts,  to  bear  witnees  to  what  I  now  assert.  I  am>  deip?  R^dlesham,  youo 
very  sincerely,  ^  p.  TheluJ3S0X«^    . 

And  that  the  said  Frederick  Lord  Rendlesham  wrote  ah  ansf^^  to  tftk; 
jdaintiff  as  follows: — 

**  My  dear  Charles, — I  certainly  had  hoped  that  I  bad  already  said  sufficient 
on  the  subject  of  your  living  at  Brodsworth  to  have  been  spared  the  neoessitj 
of  again  declining  to  accede  to  your  request  contained  in  your  letter  of  the 
27th  instant  received  this  mommg.  I  shall  not  attempt  to  enter  into  ^nj 
discussion  as  to  what  was  understood  at  the  passing  of  the  Act,  or  drawing  iqp 
of  the  agreement  signed  by  all  the  parties.  I  was  not  present,  or  most  undoubt- 
edly I  would  never  have  put  my  name  to  that  agreement ;  but  as  it  was  signed 
for  me  by  Benbow,  I  must  ana  will  abide  by  it,  and  expect  the  other  parties 
will  do  the  same.     30th  January,  1844.*^ 

And  on  the  3rd  day  of  February,  1844,  Mr.  Gill,  the  plaintiff's  solicitGr, 
wrote  to  the  said  Frederick  Lord  Rendlesham  the  following  letter: — 

*'  My  Lord,— My  client,  Mr.  Thellusson,  has  submitted  to  me  your  letter 
of  the  30th  of  January,  wherein  you  decline  to  permit  him  to  be  the  occupier 
Brodsworth  House,  and  state  your  determination  to  abide  by  the  agreemenl 
executedon  the  passinffof  the  Act,  and  signed  for  you  by  Mr.  Benbow;  Mr.  Charles 
Thellusson  therefore  directs  me  to  inform  you  what  passed  between  the  parties 
and  yourself  by  becoming  lessee  of  all  the  advantageous  provision  in  the  deed 
Mr.  Charles  Ihellusson  is  only  asking  what  he  is  fairly  entitled  to,  and  what 
he  can  obtain  by  seeking  redress  in  a  court  of  equity ;  he  desires  me,  however, 
to  state  to  your  lordship  that  he  hopes,  upon  reconsideration,  that  you  will  be 
induced  to  comply  with  his  requests.  His  income  will  be  quite  sufficient  fer 
all  piuposes.    He  directs  me,  however,  positively  to  state  that  if  your  kudslnp 
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adil  adheres  to  your.dstenniDation  already  expressed,  that  he  will  have  no 
alternative  but  to  commenoe  proceedings  in  Chancery,  and  he  will  not  content 
himself  with  seeking  the  mere  possession  of  Brodsworth,  but  he  will  have  the 
deed  Abided  by  in- every  respect,  and  the  moneys  obtained  under  the  Act  for 
nermanent  improvements,  and  those  expended  under  the  deed, properly  accounted 
lor*  I  think  it  right  to  tell  your  lordship  that  I  shall  not  hesitate  to  carry 
hxa  full  instructions  in  this  respect  into  effect.  In  conclusion,  I  beg  to 
observe  that  I  am  fully  and  well  aware  of  all  the  circumstances  that  existed 
at  the  time  of  the  passing  of  the  Act,  and  the  principle  upon  which  the 
previously  to  the  passing  of  the  Act,  and  on  the  deed  of  arrangement  being 
executed,  for  I  was  privv  to  all  the  differences  and  disputes,  and  your  lordship 
will' not  fail  to  observe  tnat  I  am  the  attesting  witness  to  the  deed  I  therefore 
positively  state,  that  it  was  understood  and  agreed  among  the  parties,  that  so 
soon  as  Mr.  Charles  Thellusson  was  relieved  from  his  difficulties,  that  he 
should  occupy  Brodsworth,  and  the  covenant  contained  in  the  deed,  that  the 
lessee  shoula  not  lease  Brodsworth  for  more  than  seven  years,  was  inserted  at 
the  instance  of  Mr.  Bcavan,  acting  for  Mr.  Charles  Thellusson,  to  restrain  the 
powergiven  by  the  Act,  so  that'  in  case  of  the  premises  being  leased  prior  to 
Mr.  Tnellusson  -releasing  himself,  he  might  ultimately  becmne  the  occupier 
thereof.  To  confirm  me  as  to  the  facts  before  stated,  1  have  now  before  me  a 
HMmorandum  or  protest,  signed  in  the  year  1835,  and  signed  by  Mr.  Thomas 
Hobarts  Thellusson.  That  your  lordship  is  bound  by  what  passed  at  the 
signing  of  the  deed  is  clear  beyond  a  doubt,  for  your  lordship  was  represented 
by  a  gentleman  holding  your  power  of  attorney,  and  your  lordship  has  since 
availM ;  several  provisions  were  made  for  the  members  of  the  family  under  it, 
and  I  cannot  help  expressing  my  opinion,  that  the  family  have  great  cause  to 
be  thankful  to  Mr.  6enbow  for  his  zeal  and  exertions  for  them,  and  the  more 
particularly  your  lordship^s  branch ;  for  he  secured  for  it  the  Icsseeship  and 
influence  of  the  property,  and  which  your  lordship  at  present  holds  and  enjoys."^ 

That  on  the  7th  day  of  February,  1844,  the  said  Frederick  Lord  Rendle- 
sham  wrote  a  letter  to  Mr.  Gill,  in  answer  thereto,  as  follows  :— 

"  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  3rd  instant,  whicli  I 
should  have  answered  before,  had  I  not  been  prevented  by^  coming  to  town.  I 
should  certainly  regret  that  the  family  should  be  involved  in  any  legal  proceed- 
ings, but  I  hare  already  communicated  my  sentiments  to  Mr.  Charles  Tliellusson 
respecting  Brodsworth,  and  I  see  no  reason  why  I  should  change  the  course  I 
have  long  reflected  and  acted  upon.  With  respect  to  your  intimation  of 
examining  the  accounts,  I  have  merely  to  observe,  tnat  they  have  been  regularly 
kept  and  made  out,  and  have  been  at  all  times  open  to  the  inspection  of  every 
member  of  the  family.*" 

The  defendants  put  in  a  general  demurrer  to  the  bill. 

J.  Parker  and  KenshaWj  for  the  demurrer,  contended  that  it  was  impossible 
for  the  Court  to  carry  out  an  agreement  the  terms  of  which  were  so  vague  as 
the  present.  The  bill  had  not  for  its  object  the  specific  performance  of  an 
agreement  for  a  lease,  neither  did  it  ask  for  a  lease  itself.  That  if  the  Court 
were  to  aid  the  plaintiff  in  the  right  which  he  claimed,  no  owner  of  property 
under  any  lease  could  henceforth  call  it  his  own.  Moreover,  the  parties  had 
deliberately  executed  a  deed,  therefore  the  Court  would  not  look  aliunde  for 
the  terms  of  the  agreement  between  them,  but  the  deed  itself  must  be  conclusive 
as  to  the  intention.     {Cromev.  Lediard^  8  My.  &  K.  S61.) 

Bethell  and  Beavan^  fat  the  bill.— The  Act  of  Parliament  was  obtained  upon 
the  principle  of  a  family  arrangement,  and  the  plaintiff  must  be  regarded  as  tlie 
ceatui  que  trust,  and  the  defendant,  who  is  the  holder  of  the  estate,  the  trustee. 
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K^his  case  is  tiot  tte  or^kfV  dhis  d^Wblll^^}edffon«podio'{ieifdM^ 

jrbole  transaction  i'^tolves  itself  into MdfaoiMjfeMaligcaoev^ 

consentinff  parties,  and  Ais  wa6  obe  of 'tHe'ttUBt6)<<t.^  diot'lQaierbdiodh'cfi^lbs 

family  should  be  settled  ^t  Buodsworth. '  TlU^re  is>a>Vno4rii  distiBolnr.«hkii 

this  Court  has  recognised  in!  tWc^s^^'dT  family  vtvanflttdcrftk^raqirdboi'Ml 

require  the  same  strict  eviderice'  '6f  thchi'ttif'it  'ttotlldrto  BeaMaggi  airflhttiwli 

strangers.    Whatever  the  effect  dftb^  &itMgefkbot  iwas^ito  tmlst;ibaBbiigidml 

a^  iDcorporkted  in  the  deed  and  Act'bF'Paiflia^eMt  ^^luid-itK  sfviile  Jliaftfiibni 

a  deed  is  to  be  executed  in  |>ut^aanc^^  of  ^tl'l^^i^kctenlt,  thi  iq;reenaeiit.iD«fl/U 

embodied  in  the  deed.    It  catifact  Ikf  ccAitondetf  tb|Ltttbei«^nnMCitlMff^ 

are  too  vague  Co  be  carried  olit  b^^  (Iie'Ctiii^t,-^Wy<ii|Oi^bufi£fflKyftol  mm 

direction  tinder  a  decree.   /Whfft  gt^ftiei'  di)fflctrity  fe  Jtfaevrin  ctkiryiag'^mtttik 

arrangement^  than  if  the  Court  ^^'6lX^^silkA^p0n^^toeK9fni!i^ 

in  Durauance  of  ajlicles  cdittldnin^  l^'«iMid[  tditdsaapjiftTheifeda  noigmlgr 

difScuIty  foTthB  Master  tol^^tlethi^'t^hM  of  riheilM^.tiiA 

at  a  lair  r^nU  than  to  s^tlt^  the  dflVM^  in^'lhe  deediorrttttknuEtot  ofhiibffriiigBi 

ip^r^  V.  eor*m/fl'Si^iinst.  40O.H*J0<  '"'"^  "'  '^  '"'^  Jjotr.J^  -jrrrlt  -M-rin?  or. 

17"7^UA>lMrNV%(^S^  and  seveAd  chill^reil  Peter  GordoaMt  was  agn^fiSfplS^^ 
bim  larTiving.  By  his  will  De  deviled  all  his  plan-  continae  ia  possestion  ci  the  estates  at  Greasdi, 
tations  to  hit  son  Peter  Gordon,  then  deceased,  and  and  in  consideration  thoeof  pay  out  of  the  ivoftti, 
his  heirs  male,  and  gave  to  each  of  his  three  sonsf — 4ks  cnltiration  and  management  thereof,  and  thi 
namely,  plaintiff  Harry  Gordon,  the  defendant  interest  of  the  5,559'.,  and  should  also  pay  to 
James  Gordon,  Adam  Gordon,  and  his  danghter  Messrs.  Boddington  and  Bettesworth  1,040^  tha 
Hannah,  certain  pecuniary  legff  (^  |  Wttt  PfT  '^l^^*9rt^"*^N^t**H'^'V^^  Gordon  to  them,  and  to 
should  die  without  heirs  male,  ne'  gave' nil  ^nnor^AJaiWGoraonr  (v  nis  assigns,  an  annuity  of  400L 
so  charged  to  his  younger  sons,  and  their  heirs  male  for  fi?e  years ;  and  in  ease  James  Gordon  should  be 
successively,  the  elder  clainrinslwfotethe'foiugjBr,,,  JWing-^  end  of  iiveaears,  an  annuity  of  9001. 
wiUi  ulterior  remainders  ;'l£d  AatJ^fW  ^JtSSs^  ^  ^diuffft'MniS^MddffiSe]  and  it  was  also  agreed 
with  an  annuity  of  300/.  to  bis  wife  Hannah,  and  tha^t  the  expiration  of  ten  years,  the  plaintif 
appointed  her  and  his  nephew  James  Gordodir  tStM^^SMtthll  pay  to  the  defendant  James  Gordon  4,5001., 
deceased,  executrix  and  executor.  and  in  the  meantime  secure  the  same  as  thereis 

By  a  subsequent  will,  dated(  Mgivl^i  |!ff^»  .i|e  jimiM9mi^(jQM  ngreement  was  acted  upon  by 
declared  that  his  second  son,  Peter  tiordon,  Ahould  r/JMutLrr  u^i  Us  tne  ythr  1S08.  In  the  yur  IBQf 
lle4iiS  Sftta their,  tod  4fkpoillM  Wm^^^clhci  wfth  ,  afio|;hcru^rte«n^attmaj>c^iv  ^wtrraj  into  >j  jilaijr 
BenjaminWaddington  and  Thomas  Waddin^taitt  of  tif|wi:ti  tbe  aK?nOant,  tipoti  tht  nkumptiota^ 
JLofidcm.  his  nephew  James  Gordoou  and  James  plaintj^j!  ilkgitEtoaci'.  Hut  plainiifF  ha^iag  re- 
pbt^bV  ttt^^  Sblk  -  a  W'tfd|>b(C wV^  ^rtcnter* ;  and  '  ecutty  4moortivd  Uiat  a  private  D»afrta^«  h^taim 
%e^Vtt8tht^*  3,00M.  t*  [ilafntiff  andito  eediiifliis  kk  father  and  moM^ifr  hwl  ^Ilca  p^c«^  IxLAracEiet 
children,  James,  Adam,  and  Hannah,  tobtpaid^  ,  lAs^g  pttviQue  ta  ths  bXrt.'h  Qf  J^cier  QgrjoQ,  a^d 
Peter  GorAi»  wilhla  tv#  yettss  aflet  the  testator's  cbirg^iQg  iit  his  bill  thatpUiaUf^ii  fatbcr  &oc]  motbf 
Vicatb>  With  latarsstr^ad.dcfUMBSd  FstAr.GoHock  hk  -wcire  privnt<?lj  loiu-i^icd  ia  Amrrica  by  it  Atsinihlaih 
^ftdituuf  .kgat#0.  .The  bUl  .(lia^d  ^t  the  aaid  Ihp  army,  4UiJ  that  it  wm  onercly  iu  <?aa3cqi]eQt^  3f 
|*4lteriGor4pn  .4i«d  la.Odlp^,  ^7£7r,intbout  isau^  a  wish  ej^prtasf d  hy  the  fri^-nrfK  of  plnSni^s  iimttcr 
and  intestate,  and  upon  his  death  (MafnlnC  who  ^s^  that  tbey  were  nf^ervnjrd^  ptiblkit  m^rr^fd^  prffyfil 
thereby  become  heir-at-law  of  his  fathcrf  proved      that  the  Agxe^menti  tni^ht  be  dcHvrrH  up  t4j  b« 

SB.  father's  wUl  ^  America,  and.  began  to  receive     cancelled:    an  account  and  ^ff^TfMM\J^1  A 
eretftsof  his  tktki^iit^dtfki^o^J^^  it  ^t^ffi¥AiSf  pm^  jfldSdilriJM 

«  defdbdant  Jateet  Qoidbii^  akdrn^  the  ^nrtatfti    ifgmmrfit,  fti^/^Mff>ffHf)iy/%^J9o9rt  i 

tiff  t*Cre  i]]t^gili,j.Eitit.L\  and  uut  Uursi  LsiLcr  tLo  Ir-^itt-  Ji-hf.i   vn   tin-    trial  of  aa  is:*^!'.,    u.fri.Li-d,    .iU'L  ir.t 

Mar  sad  hh  wiff^  w«re  nuurtcd  ;  4Lpd.  rcpreaeut^d  tg  youii^er  brptb^r  baying  be^p  apprized  at  the  ^  time 

-'lintiff  that  he  was  provided  with  evideace  to  pro^C  of  the  ngreemtur  bf  a  ^rivat*  cehMticniy  <*f  riAhin&irt 

'  ■  ^"      '     't(aii  ' -^   ■  "  ^ 


tbe'plalntl^s  itle^ltloiAey  I  toad  piiiiitiff,  iacattHC'  \rhk£  bad  passed  bftwoe  ilidr  pa^^fits,  .iififl,lilt 
^ftmice  of  tmi^h  a^sei^oni,  «»d  haviag-  seen  a  ocrti^     hami?  coain^^^aif^ted  :thst  (act  to  tbe  elder^  a«d 

ficate  of  a  public  solcmaizatjoa  of  a  marriage 'fa^-^  not  poss^fisini^  a  K^gal  po^er/ bu'tbe  ftiippti^U^i^hbr 

4ween  HU  fatbcr  aad  mothi-r  Kubaequirnt  to  bii  birth  tbe  elder  brpther'a  ilk^tiEuacVf  to   seeure  to  tiigi 

iandpt^vioiu  to  thai  of  defe Pliant  James  GotJoa,  the  beaefit^;  ftlpulllUd  la  the  Rir^nnPirt.     Thst' a 

^was  i  ad  meed  to  believe  his  aiiegtd  ilkgUlmftc>%  aoil  family    ajirt^f  inciit,    fondudrd   In  h^^ipit   erhjri  ia 

.bndtr  the  imprmabii  4ail  iji  .u^der  tu  ^ud  thedif-  buidhittj  ^tu.x  uot  if  i-Ubel'  jiiirty  hns  beetl  mlji'led  %f 

tfrTedcseH  subMs  ting  Vet  wt^a  hija  and  Jamti?  Ciordont  tU*-  comic  rklnj^nt  ff  mfitpH:^riT3fi:mn^tioti»  ftop  W  siirt* 

who  tbveAtesfiird'  legally  ta  a^ert   Mi  clqifDi  an*!  case  ft  ctji^irjiinieatifins  of  aiitniitfyjitlTfi'catniatae*?^ 

solely  11 II lie r  t hat  pe rs uas i ev^  jmd . wi| hou^^ftq yj^^'  i .  ,*r^  r*  1 " ^ ?^? d .     A  ti i^  Lurd  "H S d rj  n,  i n  1^ i*  5*ni pmrtf ^ 

sideraUoa,  artidet  of  agreemetit  were  exccuteCby  iultedlifs  opiAldatl^Klif  oa  the  death  of  aaiadin- 


.^1  0/€ti«»FAW,U)S%iiu>.Pf^It.,r»HM  .U1U  W 

The  YiuoB'Cn A^OKVbQKr-f^TAy  chieif .  diificuUy  in  this  pase  is  the  possibility 
ofearryirigritbi&jagvecm^t  into  .'^xaoution;  not  that  I  mean  to  sav  that  a 
person  ^haU.inoti'hjmre  the  .benefit;  of i  an.  act  which  fonns  the  founaation  of 
lb .agneeiMntc^t.  The-  Court  will  not  i^efuse  to  cpirry  family  arrangements  intp 
iiectttt6n,if»Dvidcd.(heyi  «re  in  $uch  a  form  that  the  Court  can  determine  what 
im^twiiW  iBomL  ..Itihasbeen  QrguQd.forthe  plaintiff,  that  the  Court  has  the 
■ma  idifiicuity-to  cMitend  with  in  carrying  out  an  agreement  £br  a  marriage 
isttlefnimt^  where  -]itiid>Aaid  :it  fihaU  contain  the  usual  clauses.  The  Court, 
Miwevor^rhaaaieygr  felt  ,that  difficulty.  •  It  i^  the  duty  of  the  Master  to  settle 
lie  !properr«bil6eBgilRiiiifif)trtne3>»nt0r.  into  amangement,  and  make 

im'of  terins  w^hidiiitts  impossible  definitelY  to  understand,  I  apprehend  that, 
lE  neoessilyy  rthe  jagwoment  altogether  fails,  as  Qyer^  thing  must  refer  to  the 
iRgiiialfsgrearienlii  i:Noify  as  the  plaintiff  represents  his  case,  he  ><ras,  under  the 
ftwrocnC;  lb  hastd  the  right  of  ibeooming  the  lessee's  tenant,  from  year  to  ^'ear, 
ladrfar'Sflilongiaitnke,  iduritigthe  existing  lease  under  the  ilct,  as  the  plaintiff 
Bigfat>olK)ase,iffcan'i|ifaar!ant>ual  rent,;  Now  the  difficulty  is  this,  that  there  is 
\o  specific  time  stated,  but  it  is  from  year  to  year,  30  long  as  the  plaintiff  may 
JMose.  He  i'migbt' choose  aliiousand  years,  or  determine  it  the  next  yean 
Vbo  i^  tb  fi}f  'whpKt'is  thb  Air  Annual  rent  of  suoli  an  estate  ?  There  appears 
oxne  fio. jnudi  vag.ueneWan^  uncerCcdnty  about  the  terms  of  this  agreement,  as 
0tMke  it  itfrpbs^Me  to  he  petformcd. 

;■■'  "'^V:    !  "r'T:  X '-■■  '■'■'"'■'     •  .  =  Demurrer  Mowed. 

■      '.  '     .■.  .1    li.;   .  1    .-.,  •■  '  .  .  ■ 

»"    ■  •         ■    'T' 't    I'l  tfi- ■:.i,:ij,iir    !■. .       „,|t        I  J, 

•       '■     1     ■■'■*•       '.H^d"     ImIJI       ,.;i'i"f".,.       ,|t      .         « 

::r- /::; •.:'j:r£i-;;;icte      ;E^p;HEi5yER.  •; .  ;. 

r  L  .I-..'-   .[•  l-liu)  <:  iiu^l.    i»./;^,    ,,;       ,-ff^    ^     .,       ,.  ,  ,         .,       . 

'.I'll,    •..    /T»ir.!iTu   .-ir  .ri/:-.Ai---t  V'  fiw-     :••  •:    ^.    -,       -r         iri      ■         ■  i*a^^  '  "'*"" 

.■i'i.--.j  •■•.VM'j.wiaiHr.iMT-.v.i.  Mil. .  v..jiRwMaw^  ,...'■■  "   ."  '.." 

Bra^ft  tn'prmv  thm  t^fim  max iBvitti wiiJt  jtti^ckm^luin^  iodike  G¥tatS4&a!i9n^.t/'W<di»»(h»defM 
^'^ftbtki<^iti-r^r^aphfffihttjin«,  wiih  tmh/ {ma  pttNitamaiiom  iMdoned^attd  aUo  a  pba^roS,  whili 

W^^  \'tct  <^.  l^,thfst  the  fine  had bHkMl^h9i§dwUkptod^ 


^^iW^  A«^  ^^t  /Af  3]*f  Dkatii'^r.  l^T'j,  rj  pfrficihi  gmd  me  wUhtntt  the  /enH;  *beamm  m  that  iby 
I  .^i^J«^/V  r^r£f^^i|j^^  j|£^^^j^j^^r^|^  )^^Sl>^^j^d  ea^mot  ttfterwardt  he  mH  iqt  against  miA 


thei 

' ,  An  actton,'(>f ,  ^jecOn^t had  bbcnhV-ought  to  recover  a  farm  in  the  county  of 
Merioneth^  vhich  was  purobafied  by  the  defendant  In  1835  of  one  Cadwallader 
Thamas^Ji'ho.dlei}  ^^li  18S{^  (as  was  strpposed)  intestate,  leaving  two  sons. 


dual  seised  ia^ee  qC  aji!  eitatp.  a  dispute  «rtte|  ivho  '6dved  on  the  qiie«tlon,  and  at  length  adopt  a  1  — 

la  heir,  and  thieic  Li  voom;  for  raUaiial  doabt  vpon  Intton  to  distribate  the  property,  uader  the  notion 

that  ftict,  and  the  parties  d«ia.with  each  pther  openly  that  the  eldest  elaimant  li  illegittmate,  the  Conrt 

and  (airly,  iaTOitigating  the  tni^jcct  for  themseWea,  wlO  not  distnrb  a  ftiniUy  arraDgement  of  that  kind, 

■nd  each  commnnicating  U>  the  other  all  that  he  merely  hecanie  the  fact  is  ereataally  fonad  different 

knowst  and  all  the  infonnatipa  which  he  has  re-  ftom  the  supposition  on  which  it  was  foanded. 
(a)  Reported  by  T.  8.  Copk,  Esq.,  B«tTttt»r-at-lair. 
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Cadwallader  Thomas  the  younger,  and  William  Thoma^ ,  the  elder  of  whom, 
Cadwallader  Thomas, as  tneeldest  son, on  his  father's  death  toolpxAtesession  as  the 
heir-at-law ;  he  had  stated,  when  examined  as  a  witness,  that  hp  had  been  tenant 
to  his  father  for  several  years  previously  to  his  death.  Ja  Jiily,  1830,  the  said 
Cadwallader  Thomas  the  younger  mortgaged  this  estate,  and  leiieA  a  fine  with 
proclamation  to  confirm  the  mortgage,  and  on  that  ocqasiob  an  outstanding 
satisfied  term  of  years  was  assigned  to  a  trustee  for  the  benefit  of  the  mortgaflee^ 
and  in  1885,  on  the  sale  to  the  defendant,  when  the  legal  estate  and  tlic  t^ioity 
of  redemption  became  vested  in  him,  the  said  satisfied  outsConding  tenn  was 
assigned  to  a  trustee  for  the  defendant  to  attend  the  .inheritance.  Jn  1845,  i 
will  of  Cadwallader  Thomas  the  elder  was  found,  by  )vhich  the  farm  i^  questkn 
was  devised  to  William  Thomas  Cadwallader ^tbe, lessor  of  thepkintiff)Hi 
fee,  who  brought  an  action  of  ejectment  to  recover,  tb/^  same.  Demises  were 
laid  in  the  names  of  all  the  trustees  of  the  said  outstanding'  teem,  ir($m  iti 
creation  to  the  time  of  the  purchase  by  the  defendant,  including  a  demise  by 
his  trustee,  also  of  the  lessor  of  the  plaintifi",  and  of  Cadwallader  Thomas «tlie 
dder  :  the  cause  was  tried  before  Lord  Denman  at  the  last  summerassizeSi.' 

At  the  trial,  the  defendant,  to  prove  the  fine,  put.in.tbe  ehiirograph . witii 
only  one  proclamation  indorsed:—  r"   "       s 

'<  Merioneth,  1  This  is  a  fikal  concobd,  made  in  the  coui^  of  piir  Starrcreigb 
to  wit.  j  Lord  the  King  of  his  Great  Session  of  the' said  county,  hdd 
at  Dolgelly,  in  the  said  county,  befosre  Jonathan  Raine,  Esq;^  Jostiee  of  bis 
Majesty's  Great  Sessions  for  the  said  county  (and  the  liaithfAl  peopleef th^saU 
Lord  the  King  then  and  there  {Nresent),  on  Thursday,  to  wit,  tlie  ISth  da)r.of 
August,  in  the  first  year  of  the  neign  of  out?  Sovercigp  Loi;d  William  ibi 
Fourth,  now  king  of  the  United  Kingdom  of  Grtet  BKtiain  aqd  Irdmd,  axaim 
forth,  BETWEEN  William  Williams^  gentleman,  plaintiff',  •  and  Ciuhralid|ff. 
Thomas,  ffeutlemau,  and  Margaret  bis  wifeydeforoekntsidf  fourmcBKiia^ca,  finr 
dwelling-houses,  &&,  with  the  appurtenaneea,  in  the  parishtof  Xlanvchi),  inflte 
said  county,  wheeeupov  a  link  of  covenant  hath  bden<  suiomoned  -tHepcluj^ 
between  them  in  the  same  court ;  that  is  to  say,  that  thc^  aforesaid  Oadif dllad^ 
and  Margaret  have  acknowledged  the  teoementa  Aforesaid,  with  (the  appirtG^ 
nances,  to  be  tiie  right  of  the  said  William  Williamif,  as  thiise  which  mi  Mid 
William  hath  of  the  gift  of  the  aaid  CadwaUader  and  Margaret  atidthoetihgf 
have  remised  and  quit  claimed  from  them  the  said  CidwaUader  and  Mftrgoiit 
and  their  heirs  to  the  aforesaid  William  and  his  heirs  foi^  ever:  and  xoKficnrM^ 
the  said  Cadwallader  and  Margaret  have  granted,  for  themseiv«B  and  the  heiit 
of  the  said  Cadwallader,  that  they  will  warrant  to  thesAid  William  and  hia  fanrs 
the  tenements,  &c.  aforesaid,  against  them  the  said  Cadwallader  and  Margalrel) 
and  the  heirs  of  the  said  Cadwallader,  for  ever ;  and  for  this  re-acknbwled^ment, 
remission,  quit-claim,  warrant,  fine,  and  concord,  the  said  William  WiUittOf 
hath  given  to  the  sforesaid  Cadwallader  Thomas  and  Maigaret  his  wife  18b 
marks  of  silver. 

**Wynx  Bblastbe. 

"  Delivered  by  proclamation,  according  1 
to  the  form  of  the  statute,"'  3 

^<  Merioneth,  \  The  first  proclamation  was  made  on  Tuesday,  in  this  same 
to  wit.      j  Great  Session,  and  so  forth. 

**WyKW  Bee-abtsk.* 

The  handwriting  of  the  officer  attached  to  the  chirograph  was  not  proved, 
and  no  proof  was  given  that  the  writ  of  covenant  was  returned  or  compounded 
for,  or  of  the  acknowledgment  of  the  fine;  the  plea-roll  was  also  put  in,  on 
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which  was  entered  only  the  license,  to  agree  with  a  memorandum  that  the  said 
Cadwalkder  Thomas  had  a  chirograph  thereof,  and  was  read  without  any 
further  proof.  It  was  objected  by  the  counsel  for  the  lessor  of  the  plaintiff, 
that  the  levying  of  the  fine  was  not  sufficiently  proved ;  but  Lord  Denman 
decided  that,  under  stat,  5  Vict.  c.  S2,  a.  S,  the  defects  in  the  proof  were 
cured.  It  was  also  objected  that  the  conusor  had  no  sufficient  estate  to  support 
a  fine,  and  contended  that  the  plaintiff  was  entitled  to  recover  under  the  demise 
of  the  trustee  of  the  term;  whereas  the  defendant  contended  that  the  trustee 
of  the  tend  was  a  trustee  for  him.  Lord  Denman,  however,  decided  that,  under 
the  8  &  9  Vict.  c.  112,  the  outstanding  satisfied  term  was  absolutely  merged, 
except  for  the  purpose  of  being  used  for  the  protection  of  the  rightful  owner  of 
the  property,  and  directed  the  jury  to  find  for  the  defendant  on  all  the  demises, 
and  gave  the  plaintiff  liberty  to  move  to  enter  a  verdict  for  him  on  all  or  any 
of  tl&e  demises.  The  Attomey^General  having  obtained  a  rule  accordingly  in 
Michaelmas  Term  last,-— 

Martin  now  shewed  cause  against  the  rule. 

First. — The  plea«roll  with  the  entry  of  the  license  is  sufficient  evidence  of  the 
fine  having;  been  duly  levied ;  proclamations  are  only  required  by  4  Hen.  7, 
c.  24,  to  give  certain  effects  which  the  fine  would  not  otherwise  have  had,  and 
the  want  of  proclamations  b  remedied  by  5  Vict.  c.  32,  s.  2,  which  is  an  Act 
^^  fat  better  recording  Fines  and  Recoveries  in  Wales  and  Chesliire,"  and  which, 
after  reciting  that  the  reooids  of  fines  and  recoveries  suflered  in  the  Courts  of 
Cixeat  SesfiioDs  in  Wales,  now  abolished,  have  been  carelessly  and  irregulaiy 
kqpt,  enactB,  *^That  all  fines  levied  in  the  lately  abolished  Courts  of  Great 
Scasioiis  in  the  principality  of  Wales,  of  which  the  writ  of  covenant  was  duly 
setiumed  and  compounded,  and  of  wbidi  the  acknowledgment  was  before  the 
jttdge»  oe  by  oommissionerG^  duly  taken  and  allowed,  and  of  which  the  said 
wxsts  .and  concords,  with  other  proceedings,  were  lodged  in  the  office  of  the 
ppNAhonoUry.  of  the  ooHinty  in  which  the  lands  named  in  sudi  writs  are  situated, 
AalL  be  holdea  good  and  firm  in  law,  notwithstanding  the  misprision  or  neglect 
of  any  prothonotary^  deputy  prothonotary,  secondary,  or  other  officer  of  any 
of  the  said  courts,  or  their  derKs,  or  any  other  public  officer,  to  file  the  same, 
or  to  indorse  the  chirograph  on  foot  of  such  fine,  or  to  indorse  or  record  the 
pcoebuaQatioa  thereof^  or  to  enrol  or  docket  the  said  fine,  or  to  do  any  other 
tUng  which  by  his  office  he  ought  to  have  done  after  the  acknowledgment  of 
the  aaid  fine."*^  And  by  the  2nd  section  it  enacts,  *^  Where  it  shall  be  needful  to 
prove  that  any  fine  was  levied  with  proclamations  in  any  of  the  said  courts,  it  shall 
W  taken  to  have  been  so  levied,  and  shall  have  all  the  force  of  a  fine  levied  with 
proelamations,  although  no  chirograph  on  foot  of  such  fine  be  found  indorsed 
with  the  pvoclamations,  nor  any  entry  of  them,  or  any  of  them,  appear  on  record, 
if  jWch  nne  were  duly  enrolled  or  entered  on  the  plea-rolls  ot  the  session  in 
wbiqh  it  was  levied,  or  docketed  in  the  docket-roll  or  docket-book  of  such 
session,  so  as  to  set  forth  the  names  of  the  parties  and  the  place  in  which  the 
land&are  situated  of  which  such  fine  was  levied,"  &c. 

Secondly.  As  to  the  estate  of  the  conusor  beins  suffident  to  support  the  fine, 
Cadwallacfcr  Thomas  having  unlawfully  entered  as  heir  on  the  death  of  his 
£EUber,  he  had  a  sufficiently  tortious  fee  on  which  the  fine  could  operate,  and 
consequently,  after  five  vears'  non«claim,  he  had  an  absolate  estate  in  fee. 
{Davies  v.  LtmndeSj  6  IVf.  G.  552;  Hulme  v.  Haylock^  Cro.  Car.) 

Thirdlv.  That  by  the  sUtute  8  &  9  Vict.  c.  112,  the  outstanding  term,  bein^ 
a  aatisfiea  term,  could  not  be  set  up  by  the  plaintiff,  for,  as  regards  him,  it  la 
abadntely  merged;  but  by  that  statute  such  a  term,  although  merged  for  every 
other  purpose,  might  be  used  as  a  protection  by  the  defendant    The  8  &  9 
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Vict."  c.  112,^".  1,  enact^  ^^^^t  *'  every  satUfiecl  U'rm   ot  yifp^$^^\^\c^^  tiwn^\l 
express  declaration  oi;  hy  cou^trtic^imi  of  Um^  sImjU  uncp,  tp^*i^^       .       '|^.' 
1845,  i>e  attepdant  upon  tlie  inheritance  or  reversion  pi  ajiv  |antfs,  ^^ 
day  absolutely  cea$e  and  dctcnnine  as  to  i\m  Lmd  iijimi '  fire  jii^h    ,       i^ 
reversion  whereof  sucb  term  shall  W  attc^mlant^^  afoivsait.1 ;  except  *'|^    ^ 
such  term  of  years  which, si lall  be  so  attendant  as  afiorosau!  by  exp;\'!  ^^ 
tion,  although  hereby  made  to  ce^seam!  determiiij^i  shall  atfbrd  to  eV  ;  ^^L 
the  same  protection  agams^  every  mcuji}bra^ce,char;^^,  t^tatv,  n;^Kt,  actj^?!, 
suit,  claim,  and  demand^  as  it  wpuld  have  afforded  to  hiin  it'  it  had  contiaue3 
to  subsist,  but  Jiad  not  Ijje^n  a&signetl  or  dealt  in th  after  the  said  51  ^t  December, 
1845,  ami  shall  for  (}ie  pgrj.)ose  of  such  protection  tie  ^oni^illt■^ed  \i}  every  coiif^ 
of  law  ^11^  ^M^i^y  ^P i?^  a  suhijisting  term.**     The  Slnd  -ctilvn  .QnsL^ik^ ^^^ y\\dl 
every  terqi  o/  years  npw  ^u^jsisthip^  or  hereafter  to  be  creatpd^[jccoiping  satis- 
fied after  the  datd  bl^t  Ikccmlw,  1846^  aiid  uhicli, either  b^t^xprc^^ 
or  by  construction  of  |aw  sl^all  after,  tbat 'cliy  |p<M       aWenda^t   np:^n  tJic 


inheritance  gr  reversjbnof  any  Tauds, shall,  ini^ie^^^my  UJMi  wY^™9  bci^o^^^ 
so  attendant^  abs^utely  ceast^  and  tlptermii\e  as  tptlie  land  mK>ii  the '|^^^ 
or  reversioh  whereof  ^uch  torni  sliall  l?ccmue  atttairlant  as  aforesaioi*.   ^ '  T     ,.* 
f  f  wcw  and  iieaviitu  m  supiKHt  t>i  tlie  niLe. — r  XJK^re  is  i>o  nnaoij  tneW^^ 

)tl  lie  tpe  ihie,   thVn.it^ii,^ 
enrolled  within  the  ST  yictMC\,S2^  5  14en,  4  clire(?tsihe  writ'oT  covensj^t 

to  be  enroHeJj  which  ha^  noype^n  doiie  in  tli^s  ca^/^  f  PakJce,  B.r— Uiiey  giive 
the  lega  1  e V  i  1 1  e n c e  jof  ih e  fi  ne ;  t H^  chlrpgra fib  U , al  w ay 9  tHc  legal  e  v i i Fe ii  c e  <  j f  ft^ 


in  possession  would  make  him  tenant  by  sufferance ;  this  would  not  give  him 
any  freehold  estate  on  Whfioh  ahe\fiteceiuUi«.tO|Mi):ate;  he  could  not  make  a 

f euffincTi X .      ( Ctt i/y   v .  ,  To y le r.sn tt^    1    \ \  1 1 1 s.    S a u lu  1  ers j  Sl^*  e  ;  .  IFtliia^  v. 


TAowo*',  l^iEast,  1«;    ;^^e'  ^/r;//.    Parker  v.  ^77?vj6)*i#,;"'r  ^:^  a^i^m/^^ 
/)cnJii  V.  /;;7iM-.  li^  Prk^.  7(J:3  ;  Aj€  t/^m.  /^/rJv/^^WrW^V*V  S^'M/'St^  d.^^ 
tPAEKi;:,  ]^,^If  hv  wtie  tenant  ih  hts  flit her^.  life! ijfJcU'^^t^J^a^i?  fl^tti^^;^ 
yeai-i  he  ^v  ouh  1  c^  ym in  vi  e  teiKin  t '  aftc^r  hifi'  fatRir\^  ct^dtH;"  W  B'6^  VA'filii  '  QiM  > 
jaw^lly  i!i  possession.     I'latt^BX^c  ei?idehft^  ifel^tii/ft  w^i^ iidiyitt^> 
Altered,  and  also  that  lie  was  in  passi»it»n.  j     If,  there  A  irVvt^^y  ^'^llii^^t^'^rtidiiAs 
the  younger  was^  in  posi^esslon  ht  the  thui^  ot.Uh  f4jthefi5''dJeM;'|b^' oW^ 
1  Va  V  e  d  o  n  e  son  le  'Ac  t  a  m  o  u  u  1 1  n  <^  t(i  a  d  i  s  soi  si  not'  ttifi  ^  rci  ci^ki  ^  ^  6l|  cJeWiBepfflfli 

as  to  the^ontstaiidin^  lerm^  it   is  douhtful   Wheth^V,   Muce   the"pW^ti^"6fj^ 
8  &  9  Vict/c.  TI^^'h  terW,ca*i  b^^kt'^tiin  atourt  ot'  iWlii/^eiffiei^^i-^  V*!? 
su pposi  nW  'ttVe  ier m '  to  ^be'  %^rii^K  the  jilai  ij  1 1  ft"  inu^t^  ^r4^{!oi?dtJ '  by  his"  fed 
titf^%nJ^^f'tlj(jefnf%^''kdI^i.Hiin^^^  it    i^^lW  <!fe' ^f^^f  I^'si?^         . 

plaintlftV  and  :rohn  floe  win  recover,  Thv  ^encriiiyj^^iiW  'tbnNrtV^c^^k 
that  the  merger,  under'tHe'^W'^U'co^^^  to  a  H^ri§:fe'iWV,  tile  51st  ^^^'^^^ 
ber,  1B45  J  and  if  the  term  is  not  niWged/6ii  thM  &y)' i^c'dirt^^  it6  |:ri^b;H^a 
for  its  niergi^'at'  any  siib??eqiient  period  ;'aftct^ 'the ^'l^iSi'  ywrrstmetfptl  of  tW 
statute  is^  that  ^tl  attendant  satis/ieil  ternis;  ilre  ahfoj JtelJP iVlt^^cd  tin  tteSlst 
of  Deoeniberj  1^45,  unK^ss  on  that  day  thef^  te^iW  i^lf^^epci^'  Ifit*^^ 
the  property,  as  a  protection  against '  wbich^  1!  I^^oiiie^^  MeC^i^lit^y  Vliit  tb^^t^m 
•houldbekept  alite.    This  view  i^4mk^lij^^M1f^.Jtshtia  Williams,  in  his 


sions  8  &  9  yictqria;' 
probable  from  (he  Ian- 


pamphlet  entitled  "  Henxarks  oi}  tlic  Ac t§  of  jhe  Sessions  8  &  9  Victoria,^ 


nvey ed  mk\i4  ppitioterR  of  ^t  he '  ii  htlcrt  ak  i  n j^,  a  jid  sliall  operate "  to  mer^e 

terms  of  y^'ifs/alteT^cltiuf,  by  expiei^s  docramtion  or  by' construction  of  law,  on 
the  estate  or  iriterest  so  thereby  conve^xd,  and  to  baf  and  destrby  all  such  estates 
i^i  ilrid ' ik[[  btlier  t*smtesj  nglits,  ti ties,  remauulers,. "reversions,  -limitations, 
tri^tsj'afVl  interests  wliatsticvcr  of  ami  in  tlie  lands  "cbniprised  in  such  convey- 
'itces  'which  shall  bavc  becu  purchased  or  compon sated  for  by  the  consideratipn 
^n^Eiem ' men  ti o n cd  ■  b  u  t  n Uh ou0\  tcnti s  o f  y e aJ" s  bt  thereby  mefrged,  they  shall 
|K  equity  ait'ord  the  same  protuetion  i\9i  if  they  had  lieen  kept  on  foot,  and 
'issmtTtd  hi  a  trubtee  fur  the  priiruotcrs  of  the  iindertakirio%  to  attend  the  riever- 


iriheritajic'el  rFA^ic|E,  f  B. — Not  so;  it  wai*  assii^ed  as  a  protection  to!  his 
'^ft^rice's)  tiilkj"'W  the  tei  in  Ik-  not  conslclciTd  as  merged,  it  is  a  protection  to 
jthe  pli^ntHf,  aa  the  term  iii  vested  in  une  of  the  le?^sors  of  the  plaintiif/ 
J^''  frABKE,  B, — Wt*  must  take  it  that  the  entry  as  Jieir-at-law  was  adtaittcd,  and 
:'fl|&  quf^tiori  is^  whether  he  had  the  power  tn  levy  ^i  fip^^  ^"^  U^n  whether  the 
"Jfng^w^as  pro  perl  y  l*?vieJ  ;  and  I  thuik  there  is  proof  of  its  having  been  properly 
^I^WedJ  '^  Thtr  cKiropraph  is  the  lepl  evidence  of  every,  part  of  the  fine  except 


QCF^sdoD  IS  as  to  the  plTect  pf  the  8  &  B  Vict*U  lY^,  respecting  the  butstandirig 
Bails fied  term,  and  a>i  trtere  is'aiio^hi^'case  (iy^fco'De  argued,  we  must  resiirve 


ouriudfirment  until  the  question  oi  merger  is  piscussea. 

i!irr(    J/?:.'     I'lf    hlijfi//    >':iij    ■  ■)  .'fi::  li  !!,-    ;ff   iiii-i'  •!  i.i.'il    iA'  -i  '  J.i  ■      ■*■    ■     *    ■•  ,    '' 

I.  •..h;Mi  ):)n   i.ii/..)   ,.i  :i]:Jn^rkint.^^f^tbrttap^»iBfj  n-.    .!.  -,  ■  :    ^  .. 

,  yjP^fitKE^Bj-^T-We  ^ii^:e,^oi^opiniQiT  tiiat  the  d^picl£(ift|  fnc^  ,yms  the  jpur- 
^4»^i:^ if^  a .v)0uaj(d|  coiniVicferati nt^^  a tul  took  the  ,ibsi n^i^ napnl ^of  th^ ^i^tiote  k^^s- 
gp^  paiji'af,  t^iCJ^e^  was  entitled  to  the   verditT^  he  |ha^ng  ,taken  a  i^^:!- 

^^eyajice I ^roiri  th e 'h ^p-nt -1  a >v ,  who  en t ered  on ,  the  * knth  of  \ lie  ancestior^  artd 
nteyje^  tne  fine.  iWe  f^ave  our  rf)iini<>a  the  .fine  wa:^  }>n>vcd  iindei*  and  by  t|ie 
^£|fec^jof  the  regent  statute  fur  iyrinir  Jefeetj?  of  Welsh  \hws^  and  the  heir^t-Iaw 
^p^^'in^  ^ifld^^fSi^^titie  c^l  fhej,^i^)e  the  fine  a]>eratcd,  con se(\u en tly  Price,  t|ie 
j^defentTant^^^.p^'^goo^  tlt^^  the  assistance  ot'  ^le  Wtisfied 

Jmnhm  prdei  U^  woi^  hm,  in  possession  ;,  therefore^  the  question'  was,'  wti'at 

;S,f}^^^^^  ■^:iil  9  Viet,  c/iia? 

"nj[fjfp|s^^'p  cj^^,^t>y^  t^l9,,,^^^fitee  ol  the  term,  at]rt^ji|^he  demise  DY  the 
.^^^^^lifTp  \v^  iijuft.daide  under  the  Act  of  J^arliamelit,*  w nether  ttie  ^afiyfi^ed 
Ae^&d  p;[^,4ic(inot  continue  after  tW  31st  of  Uecenibeir,'tB4^;  and  we  must, 
IjR^^if^M  f^ecj^e  that,  also  tletennine  wfiother  the  person  claiming  the  protee- 
^m^c^'  ^||Lv,t9f,ii^  reajjy  >*as  pi^titled  to  that  protection';  and  the  constjqiience  i^, 
jjj^f  ^%]^^ifp^ij(Q^^  of  a  court  of  equityj  without'  atiy  adequate 

j^fi^i^  of  perforcoiup  tlK^ml  Such,  however,  is  the  operation  of  toe  Act,  and 
jjjr^^.mu^titJiejCif;forp  cltdde  ip  this  case  whott^er  i he  defendant  Pnce  was  jtj  jjos- 
rgjd/Wfjfii  flif^  wj^^  |{he  ppoteoticf n  o  1 1  he  term .     No  w  as  We  h  a ve  i^ ready  gi^^^i^ 

.of  m  .emi^a^yi  i^M^m  juti/i  W  Diiiod* 
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our  opinion  that  he  did  not  require  the  protection  of  the  term,  aod  p 
ccmstruction,  wholly  independent  of  the  assignment  of  the  term,  oon 
it  does  not  fall  within  the  latter  part  of  that  clause,  and  therefore  i 
part  operates ;  that  on  the  31st  ox  December,  1845,  this  term  beioff  £ 
actually  assigned  to  Price,  the  defendant,  it  ceased  and  determini 
operation  of  the  Act  of  Parliament.  I  think  the  plaintiff  canni 
upon  the  demise  of  the  trustee  of  the  residue  of  the  term.  If 
turn  out  the  defendant  Price  wanted  the  protection  of  the  temi,  as  ^ 

any  legal  title,  by  virtue  of  not  being  the  purchaser  for  a  valuable  con. 
and  was  entitled  to  the  protection  of  the  term,  then  it  would  be  neoeftSnj  tD 
decide  what  the  effect  of  the  demise  in  the  name  of  the  trustee  would  be. 
Probably  it  would  be  then  necessary  for  the  defendant  to  have  gone  into  ^uity, 
or  to  have  made  some  application  to  the  Court  to  strike  out  the  demise  in  the 
name  of  the  trustees ;  but  inasmuch  as  we  are  of  opinion  that  Price,  the  pur- 
chaser, had  a  legal  title  by  virtue  of  the  demise,  he  did  not  want  the  protectioD 
of  the  term,  and  that  the  first  part  of  the  statute  oueratea ;  on  the  Slst  of 
December  the  term  actually  ceased  and  determined.  Tne  Court  tliink  that  the 
defendant  is  entitled  to  the  verdict.  As  the  rule  was  to  set  aside  the  verdict  &r 
the  defendant,  it  will  be  discharged,  and  he  will  be  entitled  to  the  verdict  <n 
both  demises.  Judgment  for  the  defefuUint. 


PREROGATIVE  COURT. 

February  21,  1846. 
Harrisok  v.  Habrison.  (a) 

Thit  wa$  a  COM  mtobing  tht  qumtion  whither  Ika  practiei  mpon  wkiA  thel^wofiUme  Cmtrt^ad'kiAat^ 
meUd,  nam^,  that  ^granting  httera  of  adwmutratitm,  with  the  will  wmexii  without  adimg  mf  f* 
executor  who  hae  once  renounced  probate  of  the  will,  to  renounce  again  t^pon  the  death,  qfii^'c^ 
executor,  wag  correct : —  .      ' 

Held,  that  it  woe  jo. 

ELIZABETH  HARRISON  died  a  spinster,  28th  day  of  February,  ISSft 
leaving  a  will,  in  which  S.  W.  Harrison — and  a  codicil,  by  which'  "Wrt, 
Harrison— was  also  appointed  executor.  On  the  6th  of  April  fbflowidg,  S.  W. 
Harrison  alone  took  probate  of  the  will  and  codicil,  the  other  executor,^  t^oi 
Harrison,  having  renounced  probate  and  execution  of  the  will,  and  also  of  the 
letters  of  administration  with  the  will  annexed*  Wm.  Harrison,  by  Aeei 
bearing  date  the  Srd  of  August,  1839,  disclaimed  the  trusts,  both  as  to 'the 
real  and  personal  estate  of  the  testatrix.  On  the  6th  of  March,  184J^  S.  W. 
Harrison,  who  had  proved  the  will  and  codicil,  died,  leaving  Wm.  Harriaoi^ 
his  co-executor  who  had  renounced,  him  surviving,  but  without  having  folk 
administered  the  effects  of  the  deceased  ;  and  on  the  1st  of  February,  1844 
according  to  the  usual  practice  of  the  Prerogative  Court,  administration  (witk 
the  will  and  codicil  annexed)  de  bonis  non  administratUy  of  the  deoeaifed 
Elizabeth  Harrison,  was  granted  to  W.  B.  Harrison,  her  brother  and  one  of 
the  residuary  legatees  for  fife  named  in  her  will. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  Slst  of 
December,  18^,  and  the  1st  of  January,  1829,  certain  premises  in  the  iiowB 
of  Northampton  were  conveyed  by  way  of  mortgage,  with  the  power  of  sale,  fi/ 
S.Wat ts  to  the  said  Elizabeth  Harrison.  In  March,  1843,  W.B^  Harrison,  sis  ha 

(a)  Reported  bj  Dr.  Waddilovs. 
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representative  under  this  administration,  gave  notice  of  bis  intention  to  exercise 
this  power  of  sale,  and  the  mortgaged  premises  were  conseauently  sold.  It 
was,  however,  objected  that  this  power  of  sale  bad  not  been  legally  exercised, 
inasmuch  as  the  grant  of  letters  of  administration  with  the  will  annexed  to 
W.  B.  Harrison  was  void,  by  reason  that  William  Harrison,  the  executor  who 
had  renounced,  when  probate  of  the  will  of  deceased  was  originally  granted, 
had  not  a^in  been  called  upon  to  renounce  after  the  death  of  iiis  co-executor 
before  administration  with  the  will  annexed  was  granted  to  the  said  W.  B.  Har- 
rison, the  legatee ;  and  the  purchaser  had  commenced  an  action  against  the 
vendor,  W.  S.  Harrison,  to  recover  the  part  of  the  purchase-money  paid  as  a 
deposit.  An  act  on  petition  was  entered  into  on  behalf  of  W.  l5.  Harrison, 
setting  forth  these  facts,  and  alleging  that  it  had  been  for  many  years  the  prac- 
tice of  the  Prerogative  Court  to  grant  letters  of  administration  with  the  will 
annexed,  where  an  executor  has  once  renounced,  without  calling  upon  that 
executor  to  reqounce  a  second  time  upon  the  death  of  his  co-executor;  and 
.that,  accordingly,  the  administration  with  the  will  annexed,  which  had  been 
granted  to  him,  was  a  good  and  valid  grant,  and  ought  not  to  be  revoked. 
J  .  It  was  alleged  on  whalf  of  William  Harrison  (the  surviving  executor),  in 
reply,  that  notwithstanding  he  had  during  the  lifetime  of  his  co-executor 
renounced,  yet,  upon  his  death,  he  was  entitled  to  retract  that  renunciation,  and 
come  in  ancf  take  probate  of  the  will  and  codicil ;  and  that,  until  he  had  again 
renounced  such  probate,  or  had  been  duly  cited  and  had  refused,  the  Court  had 
no  jurisdiction  to  grant  this  administration  to  anotlier. 

Sir  /.  DodsoUi  Q- A.,  for  the  party  in  possession  of  the  administration  de  bonis 
non  administratis^  contended  tnat  the  grant  was  in  accordance  with  the  uniform 
and  invariable  practice  of  the  court.  That  if  this  administration  were  pronounced 
void,  it  would  lead  to  serious  consequences.  Not  only  would  the  acts  done 
under  this  administration  be  rendered  void,  but  also  those  of  administrations 
under  similar  grants.  That  although  it  might  be  said  that  the  practice  of  the 
courts  of  law  and  equity  was  different  from  that  of  these  courts;  and  that 
titbough  there  were  didta  to  that  effect,  still,  if  the  cases  which  would  be  cited 
on  the  other  side  in  support  of  the  pnictice  in  the  courts  of  common  law  were 
examined,  it  would  be  found  that  they  did  not  quite  bear  out  the  proposition 
ifyij  Jaid  down ;  and  that  if  there  was  an  invariflble  practioe^  on  one  side,  and 
dbiiSbts  on  the  other,  the  Court  would  not  depart  from  its  own  recognised  prat- 
tle. .  That  in  the  cases  generally  cited  in  the  text>-books  {Howser.  LordPetre, 
1  Salk.  311,  and  also  m  Wankford  v.  Wankfordj  id.  808),  there  did  not 
appear  to  have  been  any  actual  renunciation,  but  merely  a  refusal  to  act.  That 
in  Mejc  v.  Sir  E.  Simpson  (3  Burr.  1463 ;  S.  C.  1  W.  Bl.  466),  which  was  an 
application  to  tlie  Court  of  King^s  Bench  for  a  mandamus^  the  question 
was,  whether  an  executor  who  baa  formally  renounced  could  retract  his  renun- 
ciation before  probate  was  granted  to  his  co-executors,  but  nothing  was  decided 
by  that  case,  since  it  was  settled  by  a  compromise.  That  in  Pawleit  v.  Freak 
(Hard.  311),  it  was  doubtful  if  Uiere  had  been  any  renunciation  at  all.  That 
tlie  case  reported  in  3  Dyer,  160,  was  doubtful,  or  rather  in  support  of 
the  practice  of  this  court.  That  in  the  case  of  Arnold  v.  Blencowe  (1  Cox, 
S96),the  Master  of  the  Rolls  decided  the  point  on  the  authority  of  Uowse  v. 
Lord  Petre  and  Rex  v.  Sir  E.  Simpson.  In  Cottle  v.  Aldrich  (4  M.  &  S. 
175),  the  sole  question  was,  how  far  the  defendant  could  be  charged  as  ewecutor 
de  eon  tort,  while  acting  under  a  power  of  attorney  made  by  an  executor; 
and  he  concluded  by  submitting  that  none  of  these  cases  could  be  considered 
ai  decisions  against  the  practice  of  this  court ;  and  that,  if  the  practice  were 
now  altered,  great  and  inextricable  confusion  would  of  necessity  arise. 
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R.  Pkilttmcifkj  ax|trii,^Admitt^  Aflt^/theifmuTticeflf  tin  «Mifi  fiwour 

of  the  adfflifikti4fHbn'h«^ing>b^ii!>diAy''«'airitdt^  8tU^  yBiclioetiititt 

fbwnd,  on  t€lfere^»6^tOiaii«hdptaies,1»'<be  oifacMindilnrp^^ 
not  refuse  t6<alc^r  it.'  Or]ginAUy,<^the  piMdcri- c^tiiri>eD«rtiiiR^iff^ 
renandatioh  idf'filfi  e^^sc^tol*  clnte  tnade^ivias^finiilylwbiohnrBs  ^linAaifcniJtte 
maxiin  of  th^cfvil  lair,  ^Igtoi  wfnet  rejmdiatefit^iktareditaiif^  hmpUniiumfm 
ditttt^ffif  pete¥e  Mon  '^^.^    About  'tb«-  ;^>  17At  tthatitpBaqtitt^^wasrfinil 
Ue^toted  froifi*;  fk^t^^of  i^traeting  icniMiciatjonib^e^til 
^xecUtdr  befeit^  admhiiMHitioil'wafi!  gradteil  >tO'iAnoAdt.?ii(TUDiifastfda80itt/dtt 
t^obks'is  report  ill  rlBDytfr^'lfiO^Tb^B^  Tu4(&iSi9h<f(&  'ftlj)i;:itbe  aMsbia 
diitrnbiogtcal  '6tde^  is'  JBri^i-  ^i<  iCA«ftor  <Cmi it8iiipu(EliaxI9S). .  MlCbtabfiDdM 

JDtOeii  Lt^,Sm;ilMvi\Si^Bi^  Black.4aB); 

■driitold^.Bl^did  <l>iCoa^  «S0);  andi/ObbUrJi^ii'^^itfMmAi  (M.hfirf  fiJ  im 

^e'  t6)^t-^W^te¥^^ }|yQ< j ih^  paiiltM^Wi^tW0i«lt>  r(pitiia)i;o)  GtricaiihiiiledOf^ 

'Le^.  'fp.  Si'a8)f>,  'F^mbMhqtid  oh  B^itPf  )(9«ok  «^|iurdrt));)(fsid»WiUiMiaixm 

th^^ohtBi:  ^iWtMhinh^r^>iitriiKVilrd>iftKaMrtov8,l^ 
H)^6t^f6aryy'AMd<dlid>bf  iMbra'ia^  jrfabiaitia&iiiiliniakt  wtfimp- 

Hoiy  V'''9tt<4i(itt8-i«fiks^l>hoim(vM'/llcin^  «(l  adi 

<lidti[iiMist^.^'  ^yUttifii»lrafU>d  te)^ittMUt(Mlotdfluietlies^  befim^nfii^d^rithe 
''tfiJu'viVlttg'to^doiWi^s^httdilViiiitniCto  .lliw  odi  s/oiq  bn£ 

^liftA^!M6tliMton'4ldfif'btfNi|}dtttyia«dip^  «&elUei>Iiriie  grsnttis 

»M>!i^^thl^4a^tmt^ihi¥ibniirunbtim^  prdwto  of 'tbti»ili»sBii£lo 

'4LV^nb^4d»iiMitt'att0ttiiMd(tdiiMitt  and  voittr'ta>aiiHi3btmtai  aad^nni^ 
and  thus  to  render  all  the  actsHbiiOJctlnJ&feJtnabggili^^^i  yoidbia^ipAuMipMAlif 
^'tMJJ'MdiiMttiim-tft^^iHil^itb^       atntexed^oHt  iABibnlxdyikdiab 

^'Ul«<^  t)i^rt(bi^ClMi^]p(^Uiii^to  tnj^lfiibcfaisrmdblQiittiUion  kife 

^i^h^liMi'^ih^  ky  dMie  dueiddd  oisfi^itAci'bii^v  sMiift^  etrawiKiibm^hadfaalitsd 
'  ^l$ndp}^}< >tfy^  "^b^'* WUitib  i^rf^ iptbciwmngli  fblloAred.^bf ^UbiiDttDUflft lUa^  Uid 
<  4itM6btls^  add  ^gh«  tO'bei^dfiKOIedu'ItddifiiBtetbedeniedr^^ 
^'hM'-p^^evtlttedi  ft»*:'tt'<)ongii(leriib^'of  rpieJun^iiit  titf|^XBolrihaAilt^(fa(iq  vitfaiiat 
i^tffidetlt  'j^rdiiildH  tc^'bfif  )dtfpari#dt<fm0^>ahd(ithttUuJbKile^^  sck^vjkb  Ihe 
*^cdtiSef(^ehl3^iwdttid^bc»'do  verioii^^ifaf^ivasilihibrdidfeactyiaddd       AisoachMf* 

-t^ktfOn  id  vA8,  allUhiificri  dbne^unidop  il^ikrbnvDid>';;)%^\iMtai^lyh4ittdl>afcct 
■  aU  that  ha^  %e^ri'd^e  in  Uihiparttdularixw^  btitisatiffaBX^iajsteiaKaderfai  abloige 

"klo^Ueriof- leased  MrilV'also'  be^distuilbedvriaDdtko  wbad  eitentcrdib  tiaitieidnoiti- 
^^l^^ience^  Ma;f  6b  eatis^tin  <Aher>ca(ksdtiii'inii>ombIft  foD  tfce^fibuvtilokayxtjAa 
' 'itifhilite  ntiAib^  o^  litles^4ofig'a>nsideredjfirn»iinid(ivalBd^7ii9ould,bedUfe^ 
^  Wafcstied  ii  the  *Goifrt'  should  betdf  o[ihkion)thttli)<Usiraddikiiitmt^DJ  hfiaibb^n 

'#roriglyM^taDt€U  avvd  odflhtitobeirevok^jJ  cUndafi^liiMiufiicbiiistaiiaei^^die 
"CoUtt  lAulrt  be  faU^tati^td  that  the  UsiaaliprdctMiiBihiHig^^Mbiv 

titep  of  pi^onoimciti^  *  tlhttti  an  •adnriaiitxaUdiKfigiiEuftteal  >  i|il'4»ealxhiioe<Uatlivlbat 

'  pyaetke  is  abmlMelT*  iroM.  •  The  oouolBel  AaHoTd^ubd  tfasloaqe  oni^ebelf  JaCtthe 
'  exe^utbt  iadttiMfed'thiit  'this  wc|s  a^  t{QQi^dMyrima\imftnniokA 

tiot  been  abl^  to*  findia-cttde  >|>reoisely  in'ipbim  ^^Imtithe* tgioliiid;' obniUriiiie 
-"' contended  ihati  tlv^'  administration  wks  ^oid;  ifiraa  ttat  .thav^coBeoutoivK  tUtkoaA 
'  ht'  had  trenoutloKl,  waa  eivtitkd : to  i^draiet  'U&TCn{i|KiliilioB^iniiila talbpiobne 

'oflthe#il)»M4ienH«r  be  tboikght  fit  «b  doisol^f  and^lMi^e  eoui^  wa^dbood) 

>befbreignuiUdgi>adi>iimtratioA»iwitb4to  <o>JtuiMhar^jtpi  rfflli  wfttn 
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him  td  acefpc  itbeo|mibite/>dr>ir«9oiiticfriil^(ftt9eedi)d  itiiv^^  WJaim  it  is  once 
admitted  td»t  tkd  >  phtactics  ofi  thciOPUiHilhaa  .beenjifar.ia  .l0i|g?scaie$  of  years, 
^tmiitmsAf  «oae^i^y^ (irstfa(M|t  hixina- beea  oacexaUedi  m  ^uestiw>  it  ^s  certainly 
eKftakwOinary  thwl^a  doisbt >  shintld :  iiow^;  for ithe;  i^vtt  time„l)i9,  raided,  Tfhether 
tUEit<ipriollioe>'i;  4orreioiiw/L:  bare  not  been  able  ftofiod^  any' unpce  than  th^ 
kamddofRivMcl  <odr\tkye)th(M*whb^v^  b«1p^t.<^  .siAperintending 

thekuwpse  of  ipsaqtiee^bf  ilm^  cotiQts)^  any:oa$ein  i^hich;l^i6^aMeG^tioa.^a^.befare 
htaa  I  flio0ted'  ;<  >aiid  vnttiyu  i  if ;< the ^praotioa  af  ^a  i  ooMuri  /Qan .  Qv^r.  .peQom?.  th^.  lav;  of 
acbourty ihi^  ^whida  Ihas/ibcfini .  ihe  fcoiwtant  praeti^e  r i(for  ,f«)arpelyi ^a  Yueej^  .passes 
ivatfaont  ai  brant itf  iiiiftdfind.^tiQg  xribd^XittUst  -be^COnsi^ere^'d^  lestablished 
tattcnld doubt. . (SShe'Cbuqti rxnust^  Iherefove,  jbefore.\itv  i^o  ;di$t^i;b(  #  prac^cQ  so 
e6ttibliA!sd\and;ior^ucb  i/>t)^8tandlir||;,  b^^.peuMdy.^^tisfied  tM4t,iscQqtrait^ 
la&W.;!  jukd  iffkbevd^  hor  oaMs^bewiaguUf ooxtfa^  poi«t^:thia^Qur.t^  r^er^uee 
4mA  ^  had  ibb)  dianVya^cidedndflewheoe.  ,  Xbxfr  far,  Hhff ,  ^iAs^0\  c^e^.^3»;bi^ 
.Hflprb>beenri^feind  tod(i^thtt{$rgtaientibeAI>'Out(itbf  pif^pfisitioi^^itbatt^  cit^  the 
(exeeoto^lttf /atef>t:qQ  ftootfiu^  dtse^oitdil^erbeforprthl^ignfit  .<:^^miqiatration 
iwkUHfacrliviU'ddDibBedLiaiiiiade^ifibs  tfad^nghfO iapAit)rj:()N9r  9pyrs^UQ)be^p^^P 
jittuikNnrithui^toiBaB^  liMt^itittKacwtdriia/  enikkai^Oiro^rj^i^^        ne^H^p^i^^, 

Urn  the  moderiDrflataotiae,  taltbough/tform^ly.  k/^fmaddiSsm^U  ^f^nli^fi^utqiti. ,is 
ocbtildeAjclntTetarBdb^  Im^diaviBt  iatiyi  tiMii(X^tiitfc|i^-f9«Mm^       a^.flWfljn 
and  prove  the  will.    If'.isutroilJljhlityrabmrdKiitoiKo  (fb^s^Ml/F^^^IVq^Ms 
^UnuDcEliEdon  'kabnnBidfiDoadfitejbtrliindR'aQAfjcQiil^^ 
aBtfemo^  edaldt^Hfeiia  peripE«teditf> rHfqobtp  fmoi^fid»tj^ 
.vgaiiffit  >htdb  l(Sl'hatiiihkjJm,<ihoMr[^v)^BhfiMvi^  ;it!>i(»E^w.,^fmo^t 

otdAiBBeticacotiirlD  ododbiq  aottircttrBCtiretodrrupoi^^ii^fdQijlgjfPsriHif  j^^ 
t.«i»<|]ic4>itB4iia)(nD^  toia  UMvifykl^tfffy'Qfii^Mtnf^^ 

afidltiiiq;^ckdtljiiailabtiaBdn<l]iaii  theM^<«miita  ttfi¥^jprihdk^^ll{-j#^rffttifffiat;(ers 
btastailMHtavjr^  tibe^Di&seiqibjaaWiADdttdy'idil^^ 

dtfad  rfi^MderfioibBtftioirdiWssidldr^  eXo^^}^)1»^lwi»ti:^rMi4^^to 

bMfaxikiiit^ritiienooorls  (^dlMfg  muCiotfei<ii;i^lD  flhbi5)[lt^'mis^.  W  pnl)^|f^i)fiin 

stiuiieB  prabat^itefth^>axtd;ilar  aiaipoal in  Ibwfll^uthgriQtdips^^  HlMfijie^^^ffi^ 
3db  ft vbssoB  ftebkmfiM4ritWiDM^  |fbt[flbfce}i^^J;lf^her 

-^Mii )tOKbt}  aai)iiiiET?A$stbat  if rftkis/ii(^  <  faaaf b0tli>  ^i^t^yi 9^^Wt^9 

icdiikObtttas^l/itfyld^j^Gtd^afidiihas  QoiimiKm<lb  i'e»oki^ji(ix;  ^ifiiQ  QoMTti  Jias^ 
3^|BHlarihebtaiii<»im^iaelietianLtd  dacreci.bdmkdftmtioili  dttb^Di'tQftb^mido^i.or 
-riksiiiextiifzf  kiti»)QDJtD  botb^   Jfi>iWhekB*lAap^iBM  ^rid^^itit  U^^m^^^^ 
nAextJof<iin^(thiitflb  not  ali^wei^iwhioh^tbaiccaiMs  <0fi>lawj;viU(  ii»|€r&^r;M<tb^y 
blMim^a^^ised,fihi«e^dM&  ifibtttices^ito  .gitotiftif^^  (|9»  tfiidSlciole^astJoal 

(i^khBrtii  to<  igvantfiaidiiiinialiatiDBi  itoi  «itl)er  tthedon^:^^  ther<0)h^^  aUkflUgh  they 
jihay&diFdetsd  adminktratitoi  tb  bcigitoded  atcordirigito  kw;ithfn^.ihes^  Courts 
jibaanDir0faiBed(lo(^l2fiwt;iit<aitbd^>tQ<^^i^  kfmi  >rTkia.CpMrt.ha8 

uaiPraiys'beeamxMxsmehp  duteftililihaitbQMiiiAidiaroieiilitfed.l^  Ag^  of  a^min- 
3diti)atbiW  /dr.to  pcohate^ahoHkl  .have>4DKeBi  drM»  dt.ish^uUimVfe  renouncad, 
(»jU£Die  it nrQiiidgmit\eilhw4oifmo(hi8Di)  |  the  ^pnm^ijales fating  ihaii^  if  thp  Court 
ji^rithHy^adinituatnit^oniinjcaies  fl^i'iiitestarijByrkHrif  robrtasibiciiseaof!*^  rfure 
fiwoodiU  nonifooaandi$9  Jtte  granti  wiH  b  nwiid  u^Jbutnifi  tbli  party  enltitledchas 
DjfadmcpalM^ianlido^nftiaiiptftry'lifcejgraDt  iiillteiMade  to  anothern-nXknow  of 
(bHriidflaaii  ^rUcb  m4fr$aAtsbima^iosinlB  cbeeti  h^iLtM  bd  xaidriidaidillMs^imle.  is 
aimfnttiffi  ii|i|  JiyfflikixiO)a  bBm^mSMimtktLtioiM^ 
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tion  that  can  arise  is  where  there  are  more  ezequtora  thap.oDf>,,|^d  one  or  mi 
have  taken  probate,  and  one  or  more  have  refused  to'  jouii  ip  'i^iich  case,  as 
truly  said,  tne  renunciation  may  be  retracted,  and  the  reoouncipg  executor  n 
come  in  and  take  administration  with  the  will  annexed  wbenevei;  tie  pleases.  T 
is  the  recognised  practice  of  the  court,  and  that  now  pursued ;   if  the  pa 
choose  to  retract,  he  is  at  liberty  to  do  so  and  come  in ;  it  he  does,  not  retract 
come  in,  the  Court  grants  the  administration  to  another  ^  a  matter  of  cou 
and  this  is  the  practice  which  is  now  said  to  be  erroneous  and  requires  alter? 
Assuming,  then,  that  there  is  no  case  in  point  in  this  court,,  which  I  am  b 
to  do  from  the  statement  of  the  learned  counsel  who  fhas.  argued  the cavanum 
the  surviving  executor,  and  whose  industry  has  not  been  able  to  discover. aa^ 
case  precisely  in  point,  and  assuming  also  that  the  practice  of  this  oourt  hai 
been  constant  ana  uninterrupted  for  many  years^.  I  must  proceed  to  detenittiie 
whether  the  Court  is  justifiea  in  adhering  to  that  practice*  by  referring  to  cam 
decided  elsewhere.      But  in  so  doinff,  it  is  necessary  that  I  should  ascertaia 
what  has  been  the  real  point  decided  in  each  case,  and  not  be^  satisfied  with  the 
mere  obiter  dicta  of  judges,  however  able  they  may  have  been,  as  authorities 
upon  a  point  which  may  never  have  been  raised,  and  it  will, then, be. found  that 
all  these  cases  dted  have,  in  reality,  little  or  nothing  to  ^o  with  the  present 
question. 

The  first  case  in  point  of  time  is  that  in  S  Dyer,  160,  b  (4  &  5  Ph.  &  Mary], 
which  is  reported  thus:  *^ Browne  moved  this  case  at  the  bar.  A  man  maat 
two  his  executors  and  died,  and  one  of  them  proved  the  will,  and  the  other 
refused  before  the  ordinary,  and  he  committed  the  adjnimstration  only  to  ihe 
other,  and  he  made  his  executors  and  died;  and  the  executors  brought  del^ 
against  a  debtor  of  the  first  testator  C^  that  is,  they  cUum^  the  representatiqa. 
to  the  first  testator  by  a  chain  of  representation  diiectly  tlmqugh  tne  exequtoc: 
ship ;  the  rcfusor,  as  I  take  it  (although  it  is  not  so  mei|tioJt^  in  the  repei^),. 
having  survived  the  executor  who  proved.  The  out st Jan  w^s^  '^whether  top. 
action  lies  or  not;  and  it  seemed  to  Brooke,  Ci..  J.'^that  h  did  ;  inasmuch aji, 
although  the  refusor  might,  at  his  pleasure,  have  adimnist|ere^,,iK>twith8tan4iiif(i 
his  refusal  in  the  lifetime  of  his  companion,  who  proved,  yef  ^ft^r.  his  death  hw 
election  was  gone,  and  the  ordinary  might  sequester  the  goods  of  the^  first  tes- 
tator, or  administer,  if  he  chose,  for  then,  in  law,  the  first  testator  died  intiet? 
tate.**  Supposing  this  case  to  have  been  properly  decided,  it  would  rather  tend 
to  shew  that  the  renunciation  was  peremptory.  But  the  Court  cannot  plaas 
implicit  reliance  on  that  case,  since  a  note  of  the  reporter  throws  a  doubt  upo^ 
it.  The  next  case  is  known  as  Hensloe^s  case  (9  Co.  87,  a,  42  Eliz.),  That, 
however,  was  a  proceeding  at  common  law,  and  the  question  was  whether,  in 
an  action  against  the  defendants  as  executors  for  a  debt,  it  was  necessary  to 
plead  in  the  name  of  all  the  executors  named  in  the  will,  although  some  mi^t 
have  refused  probate ;  and  it  was  held  that,  notwithstanding  their  renunciation, 
the  executor  oringiog  the  action  must  do  so  in  their  joint  names,  the  practice 
at  common  law  being  that,  notwithstanding  the  executor  had  renounced^  be 
might  still  prove;  he  was  still  executor,  he  mieht  release  debts,  he  might  take 
the  ^oods  of  the  testator  and  sell  them,  and  the  subsequent  grant  of  adminis- 
tration to  him  formally  would  be  evidence  of  the  title  which  he  had ;  for  the 
distinction  always  taken  by  the  Courts  is,  that  the  executor  derives  his  authority 
feom  the  will,  the  administrator  from  the  Court.  But  in  that  case  there  was 
this  peculiarity :  the  executor  who  had  refused  had  intermeddled  with  the 
effects ;  therefore,  he  was  not  at  the  time  in  a  situation  to  renounce ;  he  could 
not  free  himself  tram  the  necessity  of  the  probate  and  execution  of  the  wSk 
and  might  have  been  compelled  to  take  it  upon  himself.    Hendoe  brought  bii 
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ion  of  debt  against  Gage  and  others  as  executors.  The  defendant  pleaded 
abatement  of  the  writ,  that  the  testator  made  one  Hillesley  co-executor  with 
m  who  had  administered,  but  who  was  not  named  in  the  writ ;  to  which  the 
intifT  replied,  that  before  any  administration,  the  said  Hillesley  being  cited 
h  the  others  to  prove  tlie  will  before  the  ordinary,  refused,  and  the  defend- 
:8  only  proved  tne  will,  upon  which  the  defendants  demurred.  There  is  a 
.-tinction  (to  which  I  have  already  referred)  taken  in  that  case  between  the 
fusal  of  all  the  executors  and  the  refusal  of  some  only ;  and  it  is  said  that 
if  twenty  are  named  executors,  and  one  proves  the  will,  it  sufRceth  for 
them  all,  and  the  refusal  before  the  ordinary  is  not  any  estoppel  against  them 
td  administer  after  when  they  please,  in  our  law,^ — that  is,  the  law  of  the 
Qoeen*s  Bench, — "  and  we  have  no  regard  to  the  law  of  the  church."  The  law 
^the  church  was  the  law  of  the  Eccksiastial  Court,  which  had  jurisdiction  in 
these  matters  at  that  time ;  from  which  it  seems  that  the  law  of  the  church  was  not 
thought  so  binding ;  but  notwithstanding  the  length  to  which  that  case  ran,  it 
seems  to  me  to  carry  the  matter  no  further  than  this,  that  in  order  to  bring  an 
action  at  common  law,  the  executors  who  have  renounced  must  be  joined, 
because,  notvrithstanding  their  renunciation,  they  may  afterwards  clothe  them- 
selves with  the  character  of  executors  by  taking  probate,  and  thus  qualify 
themselves  for  performing  all  the  duties  incidental  to  that  character ;  in  short, 
that  an  executor  may  retract  his  renunciation,  and  come  in  and  prove  the  wilL 
Tlie  next  case  is  that  of  Pawlett  v.  Freaky  reported  in  Hardres  (p.  Ill),  and 
cert^nly  it  is  very  imperfectly  reported.  The  case  occurred  in  the  year  1668^ 
and  all  that  is  stated  is  this :  *<  Upon  English  bill,  the  case  was  that  sev»^ 
executors  were  made,  and  one  proved  the  will,  and  the  rest  refused  ;  and  he 
that  proved  the  will  died,  and  another  person  took  out  letters  of  administration 
and  preferred  his  bill  in  this  court,  and  the  Court  held  clearly  that,  by  the 
provme  of  the  will  by  one,  they  are  all  executors  ;  and  although  he  that  proved 
the  will  die,  yet  no  other  person  can  administer  during  the  lives  of  any  of  the 
xeM,  and  it  does  not  ^fPpai'  that  they'  who  refus^  are  dead,  whereupon  the 
b31  was  dismissed.^  This  case,  as  was  observed  in  argument  by  the  Queen^s 
advocate,  must  be  taken  with  Eome  limitation.  It  is  impossible  to  say  that  an 
executor  may  not  have  administration  after  he  has  renised,  upon  the  death 
of  the  executor  who  has  proved.  Henslo^s  case  is  referred  to  in  all  the  books 
on  the  subject  as  establishing  the  point  that  the  executor  may  at  any  time 
retract  his  renunciation  and  come  in  and  prove  the  will.  In  Comyn's  Digest 
(tit.  "Administration,"  B.  4),  it  is  laid  down, "  If  one  executor  proveth  the  will, 
and  the  other  rcfuseth  and  dies,  administration  shall  not  Ix;  granted  during  the 
life  of  the  other ;  and  reference  is  made  to  the  case  of  Pawlett  v.  Freak  and 
the  case  cited  from  Dyer.  The  case  of  Howae  and  Downs  v.  Lord  Petre 
(1  Salkeld,  Sll)  comes  the  nearest,  I  think,  to  the  point ;  that  case  was  heard 
in  the  year  1700,  before  a  commission  of  delegates,  a  Court  which  never  gave 
the  reasons  for  its  judgment.  .The  marginal  note  is,  "  Where  there  are  two 
executors,  and  one  proves  the  will  and  dies,  the  executorship  sur\  ives  to  the 
other;  but  if  he  then  renounces,  the  testator  is  dead  intestate,^  This,  no 
doubt,  is  a  correct  report  of  the  decision ;  but  the  case  is  referred  to  and  more 
fully  entered  into  by  Holt,  C.  J.  in  Wankford  v.  Wahkford  (1  Salkeld,  SOT), 
who  says:  <<  Robert  Lord  Petre  died  in  1638,  and  made  William  Pctre,  hit 
brother,  his  executor.  William  Petre  died,  and  left  his  wife  Lucy  and  Henry 
Todd  his  executors.  Tlie  wife  alone  proved  the  will,  and  she  died,  leaving 
Howse  and  Downs  her  executors.  Afterwards  Henr^  Todd  renounced  the 
executorship  of  the  will  of  William  Petre,  and  administration  was  granted  to 
theLord  Petre,  now  defendant,  of  the  goods  and  chattds  of  Robert  ILoxA,  Petre 
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JDtaTOs,  being  e^ejwili.ca'^  pfli^y                      of  B<*l^rttI^rd[Fc  nm*.'\it  ^ 

adi»inirtrAtJk>pi, i4Pd \h,  v^m, ^g^eed  kj  %k^  ,^}-^h ,0pv^y^f^ \  q  j  ,.  ^ 

eomi|iQH  ■,  U«^y W, ,  *)iat  H^^nry ,  Tt>44r  beii^g  .^ ,  joipf ,  q^^i;  ,  .  ,  ^ 
wife  of  Jlpl^rli ♦Lqrd.  PeM'^i  and  aui^vxvjbg  hf  r^,  ^wq  wJ|ol<^  right 

will, HOE  wpted  m  ^cKiitar,; ,  aijid.  this  ji^ht  ^|S[q^f;jii^l^  P^^*  *^     

Iji^t  there,  waft  ,>a^,  ;*ulual  f^PMi^cia^^oi;  ^ , jsh^  fij^^t  ip^t^iic^  j^et , fr  thiikjffji^ 
3r.hAt.foll<7«^  tb^r^j^jmst  h^ve  bppti'  fomdjimg  pf  tlie  kind,  qtliqrWji&i?,  1  caiiti^ 
AindersUnd.ithi?  dftcibii>ii,I  ii^y^ijfii^t,  read^  the  ctlt^t  uf  ^^Uidii^f^  tl^^t.,[^|^ 
IWilliwn  ,Pet;ip  Ajki  Bt^Wrt  I^i;fl  Pet  re  a*  frqjjia  that  ,tiii^^  4^'  ^^'^^kf^^fiT'y^ 

grant  .fidwinistmtiw.  pf  ihi^  ^mmm,  P^^^fl?^  i?*sH^  ^MVtW^  S9f  ^  %j  r^^^P» 
to>randeP.efffe(?^M^i^N  i^'Ul  of  sW,j«^  fj^^s^/^x^^t^j^l^f^ 

iQ  the  pLaintiflai  ixit,  it  i^  i*tl4^i  f>ri|»  ae^^f^i^  JW^ft^r  the,fif?P3|wq!^^y^s'^d 

execul4>rs^anatqB0irt?nounpei&  U€4W^  t^c  prtJijijary^jaR^  >^^ip,^r£^t  pjr^jV^  ttie  .vDj^ 
by  £ho<ccMuioo  rl«W>!  h^  wiw ,  rtl^ount^d  v^ay;  at,  api^i  tip?^ ,  fl^^)*f ^fja  ^^ap^  l? 
and  adinintefar^.taQcI  alth9^1>i  W.qfv^^  ^^tqdi4l^H^^  tHrK^^'^l^.flf  l^i^  RW' 
panioo^,  he  ism.  ^om:  in  amj  ,t*k>  iip^  b^p^j  i]^  ^x^u^orsj^ip  ,pf  ;|ii^^>^4i.^% 
timt.  ikathi,m^  shall  be  flifcrflr^T^  \^{gfq  any  ,^ j;f^Mtt^  p(  t^s  9^ Wffl^- 1  JW 
iJaie  iciviUflWB,hdd  ithfit,; by,  thp  qivil  lft,w^ft£^9^^flci^'q^^,p^'e«^lBtPFy^  ,  WMw 
japy.aetual  deci»ipn,tqtik,pj^  ,ij>,  ^haiCqui;*  prP4^2i4?|i  Jf^^^^  not  i^ppear  j  ^pf 
the  ifonstiiutiox^  :0t  ihatt^ihsm^  jt  ,^wa^,ii^g?B^^y"  v'neivfi  diffaenpjp  of  opi^ni^ 
|i»Kailmi,.Uial.tbe^iiiajodLy  ;shauki  Miclu^w  «  cchwoiu^'I^w  jqdge^9thcr:v^is5J  w^^ 
tjudgwnt.couW,befKh**n,  and  (  fta^qqt^  ^^MtJth^^^c  S\¥^km  i^tfsWf .^V^^^  ?^|^ 
,at  in  tM .<m^  which  p?4^  %m  ,my^, pf^<spc|f i^^ ^^9  gi^q  V^^  ^^a  df^^^oi^  ^  ];j^k 
.Tbe,cafl^  og  ./>r#fi*/^r*t  \%,W<^tMorj^,  i^U  ref^fwij  %  i^^^jW^ft^^^^ 

i^  SeAkM ;(»,  fpv8a7)(i  ,w^ MmM^  mmmd ,  15- Wh yi Jto  ?:^,%)%,  ^^^ 

gloodfi,  buA  idiefl  befpw  pri^UHtfl-  Xh<?  plaijotiff ,  ta^e^  adfl^inlj^^tii^n  xp  T-  SIu4tCTt 
iwdi  ibrin^  a^  -wtipn  *?ii  %\\^  hRM\ .  i*g«iJRst ;  the  Jwif ,  ^qf  A-  l ,  l^^**^^  f^TT^?  W^ J^ 

«rld.be,baY^<lg'a(Jwir^i¥tpJf^,fP^>^oq^  ,!lie  ^&m^  W^V^mM^MY^  l?W^^># 

,ireie; .unanimous V  i^  thifJiiig  tha.^ ^  f^e  4^|^t  ^ly^,  ^J:yigiiish€il  jjjf  t^e  WW^^ 
JbjaviiDg appcw4<^  t^w?  4eb^<kr jbiRe^f c^tpi;, ft^  t^e  WnefpJ^e  ^,^f, ,^WMlffl^ 
ieU)  re«mi|Y©.awJ  p^y,  )$  wj^B;  -ab&urd,  tp  T;eflciye  mMi  Qi,*'^  i)«JV^  ^P?  W  ''^Hft  HP 
jpdieii^ , ;  GWef. iJ,^8^t■?(?  Jtlqlt  io  Ia^S;  j  udg^n^ut  ^ay ^ : ,  '^^  J^^ j^s,  |^i^j  t^at. , ]^.,  ,w^9!.l* 
^xnmod  ^xe«Mfcai?>  ia  ,ft;^*?cMJttH^ j tUl^.^ct^^-il  i^t^f^^ 41^4  :'||4.  ^W.^^Xfi^^Wy^W V 

..-adminipteriogfia.tljisv^^ast:  Slaving  pu^  it  out,^.  1^&,  p*»fcyifl.fle,ffj^ ,%  Ij^flJ 

I JBult,thfe W;ncrt(^idm^&iaft|ip  point  jp^tli^.racai^nt^:^?*;  p^^it.wa3,,qifly|,^,  flMj^s^fpi 
.  wbethwitbe-apppimni^ntiqC  »ctet?^r  .X^,l^,  ^>^£f^^       3f  ,ijt,rd(^^,p^,|ii>,  ^t^ 
tioa fO^ ibia.dept^ w4  not,  whctiii?r  tlv?  Pqi^rt  ^^^bp^uudto cm ;Ujpon  ofi  f i^)i^ 
,  ta.takA^ppni^iiDSei[f  .tbe  j^oM<^,pf  ^W^^.^yiH  J?e^^ 
'.io\aw)th?r%-  i.v^fjtis  c^aei  theo,  fdpt'a^\ wf  \det^r^«i^  j;hf  pou^  f  iLd^s.^cjt parj^^ 

.  late  upoa^bun^*^  pfi^  ^f.j?^qi|tor  ,^jo  vT^e^  fe:ft^tpjSw  2.^?^^iSf 


judge  of  this  couHf'^'fc^aaffit'iW-i'^it^ 

the  last  will  of  S/Er'AfEl  'k'hk'  rAittndfetidrt'd^  thfc  6«M  wiH,-  ufd  to- grant 

?robate  to  E.B.ana'AVlIli  Aeitt^tee^H^njg['ek^toit<irt  liki^  ^11.^ 

'he  case  was  a  ppcyKm  oiun  and  shews^,tb"atce]^a!iri'4xtetit,  though  tfae  point 
was  not  actually  dwra^i'tfint  the  dwtfineWf  th^  tSviliatfsj  thiit  th^  renmidatlM 
was  absolute  and  fhktf 'bi^obate  corild  ^ide''afti^\lria*ds  h^etrfnlttl,  was  ttiucfc 
questioned.  Dr.  ddlW'^it^d  tWe'fWt^^bF  tfci^'  ca^  Id  be  M  'foltew:— The 
testatrix.'ljy  lieif  Will  Vnntio  thrc^exec'T^t<trs,^1!#bbf  wh6M  Wtt^'A.'L.  (his'dient) 
irfiffte'B';  t^i^  liirtcr  bein*,-  also  ii '  legatoe  flAd  tt'N/i^ltiieiS'to'the'wffl,  as  wte  also 
Al'li.;  ^JTtthf  EJ  ^.  iifei-wftrds^i^ied/  Th^l^'  W^t«i  aeffieHal'  «it)M/«  enter^, 
ited'nrttM  Ifti^^aHbW^b^tljfiJJe^prdb^te,  aud'Ikelrt^^abbirt  the  validity  trf  this 
^Irarid't*(^  fedfdi^  t^^iti^  fii  th^  i^nrse  'dP  ih(i^  ptHM^ing^  B.  B.  wws  two 
^t  tlWi'^Ptoerf'^attWAM  i^a^^itnesefliy^fei^^^        iworiter 'td« wndei"  himstlfa 

Id'^rttA^ss;  hStf  tthite<^itittfc^rt<fllyi^^^  ^ifeditwrfiip.    Thercwere 

^fAT'^t^Mc^'M  ^R^'ftitir'oP'tfie'^iil^arM'todicil^,  Md  aitirinaltidti  of  thmn  on 
[tib^d'td'iih^'difte^^  had  bMt>temifted't<!>  the  judge  of  th« 

midgdih^'CifdHV^  a«*^«tt'd^teed  the*  ^^probatfe  should 

>y  ftufflMiataWgAiH)*!  W^h^"«i9*'A.'l'.  tihdet'sealf  "thttt  iB^tb  theexecutOT 
Vh6'fi'rf(rtidt'«?f^ri^  lifi^Hp^  R'B.,W!itt'htf*Wttbflnc^^'ddt'df  the  probate. 
-A^d  thb!jbaW^MF{h^P*We^tiV(i'€feJ^^  i^ftdy-tb  give  his-opinkm  (after 

iWlayd  Kt?^it«i)i'\hft'tei»Vrf  WtiHtfcie'prtfterftriilei^d  that;  in 'feet,  no  probate 
^flei:  s«iV  ^  #  ftWiAtJiy  k*^frt^-" '  Th^  de<i!^'  df  the  Gditrtc*  Delegates  had 
WeBWA  ex^cttlffld/  Pt<**t?fe9)i^  to'A.Ij:aloii€»,'bKt*he'graiit  had  not 

fh  b^^tdiceti^iiijid  ktrc^dirrg^tb  hijM^rbiJis  decision*,  the  grant  mi^ht  bestoj^)ed 
biSW^  tH6  jfifrilfetfc'  Jiad  p/iteAed  *h#  *e4iof  the  cdutl!.^  Bti  Col  lien  i^  arguing  thfe 
;-ttb^;  dt<?d  Wwds!WtTi<^  Wt^'rf  tft^  eiJ^iitbt-5  »WhAt  be  has  not  imermeddled, 
teA^WriAt^iV^l^J  'fi^ftH  <1^^^  !?h^ t^^thf^,  btit  renoUTK^es  all  right'of 

l^fefcrfHdrt^bf  A;\^5^W'lrf^  to  tlicf  executot  leho 

Wd'^dnce  r^im^  tH^i^tW^il^  ttiirt  N^' wbb  Had  sb'  swtim^ -^vas  bourtdi  to 
m^-rve'  iifsoiitb/^t^llHat^jfs  Jbligdtldil^  wMildhiyt  -fc^  dispensed  with  iinleiSlB  te 
'fiMl^A'dfyWfct6  it^ty^frai^  pt 'ittipd*itidiTJ  It  i^  not  nnim^opfant'ttltft 
Irtfrrtf  aft^iViitlk  Vhk^c^  fr^^  Uithrf  ^6  the  forfrt  ht^w  used ^  \\iiicH  bM  the 
^^l!eatiM;^^**^ffiat  ih^*fe^*yWH*iH  f^  -with  inlent  to'defwwd 

,J1^  bV^itifi^r  ti^  tb^  Hec4tts^d>*'  'Hrittof,«bttie!'ftamittkJ  •'  thtit  Where  an  ew^ctttiw 
46^ii6fietiiihii<^JW  Mst^Ver  k  rrb^^  to'tom^  in  and  prbv^,  tbere^  indeedj*  he 
4ii^y  ci^nlcin  dt  arij^  tij^t."  -Oirt  m'6tI\e*^^Haud  be  dtetVlHe  c&«ie  of  j^^ 
Whmh-r  (Vro.  1^1  i*: 9a>  tb  ptbve  iWt  "^t^  ^rrmt  repudidVeHt'^ ^hall'aiot  'be 
n/ttr^r;jrds  .m  rx<ciiroi\     ThcrL\  hoWvti','he swd  the'renuncmtJ<W!  wasonty'dy 

We  all  litfovr  thata  rtere 
}ik  not^fiicienti  but  tllitt 
..M,^*t  ,.1^^,.  «c  r^uriii^  «y^,  ^.iM  i^.i^*.  t^M«i-  «^i.  *i'"^v  .^  tetiotded  against  him,' Mfcl 
^*|iat  tbd  r€^fttjbtoiaii  MS  have  nd  effect  ifiitilsuch  kct  is  rec^riJed;  The  Attowliy- 
ffiMA^T-^^'ttic  tsrilb  (Ntirton),  drmtra,  airgbed  thttt  the  only  t^uosfion  \tah^''<»-^**ie- 
^jfcr  aft  ^!^^c^trtt,'wbob'id  retiounced,  had  aright  to  cime^in  tavtil  deniaWd  jtfoHate 

"^    "  *-  ^^    **"' 1  That  {Sfieadon  becWltettdi^ 

k#;  bd t  %  thu  commotf  Ifew, 

.„.  , . , ^     tb*6meiri<fcl^  demand  jpwfcate 

''^ib^a  4>e  tSleii^ed,  ftbt^^iths^^ittflftj^^  !iis  k^nundation ;"  and  he  cited  i  flwitfto/* 
t^,  tb^VasS^  lA'  U^j^^r^  Pm&m  ^i   F¥mk  (Sard.  Ill);  ^o«>i/?Wl»Ti  PW< 
(^  P.  Wms,  y4§\  ahdth^cfm^  iii  SnlkclJ  to  nhioh  I  have  already  alluded, 
I4jttttfel,qfjffd^«te  Id««l 

i^^faf'Mid,'^  MMhMMdly  iBfiOlTtat. 

"^'H^^ln^rer^  ftWttta.'^  "f^MMoMd^'te  ^  ^i^heHr^ifaMlMl  -far  the 
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cestui  que  trusty  who  is  principally  coooenied  in  interest.  If  they  mean  honestl 
they  should  both  renounce  and  let  administnitioD  be  granted  to  a  third  pent 
named  by  the  cestui  que  tmety  It  is  stated  that  the  rule  was  according 
enlarged  till  the  liut  day  of  Term,  and  notice  ordered  to  be  given  to  tt 
cestui  que  trust ;  but  difficulties  arising  to  obstruct  the  jdat  renunciation, 
was  agreed  that  probate  should  be  granted  to  both  upon  their  entering  into 
rule  to  give  proper  securities  to  the  cestui  ffue  trust ;  so  that,  in  fact,  the  matte 
was  settled  by  agreement  They  came  into  a  rule  by  consent.  '  Such  is  th 
case  as  reported  in  Burrow.  But  I  should  observe  that,  as  appears  by  "Sir  Wtth 
Blackstone^s  report  of  the  case  (1  Wm.  Bl.  4S6),  there  is  an  importani  omisAoi^- 
for  Lord  Mansfield  put  this  question :  ^*  Is  there  any  case  where  the  Eederiai^ 
tical  Court  has  granted,or  this  Court  haseompdled  them  to  grant,  a  new  prdhtte 
to  an  executor  who  has  formally  rraounoed  P^  The  At(omey*Oeneral  answen^ 
<<  None;  but  here  we  come  before  any  pvobate  granted ;>  had  probate  been 
granted  without  a  reservation  for  the  others  to  come  in  (which  in  coaiinon  cases 
IS  the  usual  course),  we  might  liave  been  too  late.  Many  advantages  afe  gained 
by  having  the  probate  in  one^s  own  name,  so  that  the  mandamus  will  not  be  nuga- 
tory.'' The  questicm  does  not  go  the  length  of  asking  whether,  if  this  probsle 
had  been  granted,  the  executor  might  have  retracted  his  rennnciatiori.  As  far, 
then»  as  these  cases  go,  they  shew  nothing  which  renders  it  ittfperative  upon  itt 
Ecclesiastical  Court  to  call  upon  an  executor  to  retract  his  renutidation,  w  to 
grant  probate  to  him  when,  he  has  renounced.  The  history  of  the  practice  cf 
these  courts  is  somewhat  curious,  oertaiiyiy,  as  to  the  rieht  to  retract  a  renunria- 
tion  once  made.  I  have,  illustrative  of  the  practice  licre,  a  manuscript  note 
of  a  case,  Swinbum  v.  Richardson  (decided  the  And  of  September,  T.  T.  17S7). 
<<  R.  F.  made  a  will,  and  appointed  three  executors ;  two  renounced^  and  one, 
the  widow,  proved  the  will.  She  died,  leaving  some  of  the  goods  unadn»d»- 
ta^,  having  made  her  will  and  appointed  an  executor,  liie  executors  -of  fk 
testator  were  not  called  upon  to  reoounoe  again^  -but  administnitkn  of  the  goodfe 
unadministeted  was  granted  totbe  executor  df  the  widow^^  But  in  1743  th^ 
was  another  case,  of  which  I  have  also  some  notes,  which  was  tins :-— *< /n  HM 
goods  of  Bosley. — Bosley  made  a  will,  and  appointed  three  executors,  two  of 
whom  renounced,  and  the  third  was  cited  but  did  not  appear.^  I  may  obslsve 
that  this  was  not  held  to  be  a  peremptory  bar,  as  it  was  tne  custom  to  call  upon 
the  executors  to  prove  the  will.  Toe  party  cited  did  not  appear.  The  real- 
duary  legatee  was  an  infant;  his  motner  was  assigned  as  his  guardian,  and 
administration  was  granted  to  her  for  his  use  and  b^efit^  But  the  Court  would 
not  make  the  grant  to  her  in  the  first  instance ;  it  held  (hat  the  two  executocs 
who  had  renounced  wene  barred  from  coming  in  ;  but  it  drdered  the  third,  who 
had  been  cited,  to  be  again  dted  to  accept  probate^  or  shew  cause  why  admuns* 
tration  with  the  will  annexed  should  not  be  granted  to  the  guardian  during  the 
minority  of  the  residuary  legatee,  thereby  shewing  t^t  the  executor  was  not  by 
his  previous  citation  barred  from  taking  probate.'  Thus  the  general  rule  and 
practice  of  the  court  was  confirmed  in  the  year  1748.  •  The  ease  of  Rex  v.  Sir 
E.  Simpson^  already  referred  to,  was  determined  in  1764.  -  Bat  ther^  is  anotb^ 
manuscript  case,  determined  about  1782^  which  shews  that  an  opinion  pre* 
vailed  that  the  rule  which  had  before  that  time  been  acted  npon  in  the  Eeciest ' 
astical  Courts  was  not  strictly  correct ;  for  I  find  this  note  m  the-same  Tolume 
of  manuscript  cases,  and  made  in  that  year :— «*^  <2tMere,  whether  an  executor 
who  has  renounced  can  at  any  time  resume  the  administration  de  bonis  non 
administratis  ?  ^  From  that  it  would  appear-there  had  been  about  this  time  some 
relaxation  of  the  principle  that  an  executor  was  not  allowed  to  resume  his  execu- 
torship ;  but  this  only  proves  that  such  was  the  ancient  practice  of  these  courts, 
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And  the  gradual/relaxation  of  the  rule  whioh  has  been  followed  in  them ;  because 
it  is  now  quite  clear  thatan  executor  may  retract  his  remmdation,  and  take  upon 
[limself  probate  of  the  will,  befone  the  administration  with  the  will  annexed  has 
passed  under  seal.  Two  other  cases  at  coramoD  law  have  been  referred  to:-^ 
Robinson  v.  P^tt  (8  P.  Wms.  fUS),  where  tfae^uestion  was,  whether  an  execu- 
tor who  hod  renounced,  but  had  assisted  in  the  trust,  according  to  the  request 
[>f  the  testator,  should  have  any  additional  consideration  when  he  had  an  express 
legacy  of  100/.  for  such  his  assistance?  There  is  a  peculiarity  in  that  case. 
The  testator  died,  leaving  two  executors  for  the  performance  of  certain  duties, 
for  which  a  specific  legacy  was  bequeathed  to  each  of  them ;  but  there  was  a 
provision,  that  if  one  of  these  executors  should  renounce  the  executorship,  he 
should  have  100&  given  him  if  he  assisted  in  the  settlement  of  the  affairs  of 
the  deceased.  Trat  was  independently  of  his  executorship ;  and  he  claimed 
Turther  compensation  for  bis  trouble,  for  it  appeared  that  he  had  taken  a  great 
leal  of  pains  in  the  arrangement  oi  the  affairs,  at  an  expense  to  himself  of 
Karly  4001. ;  but  the  Lord  Chancellor  (Talbot)  hdd  that  he  was  onlv  entitled 
:o  the  sum  of  100/.  which  had  been  named  by  the  testator  as  the  sum  he  should 
liave  for  his  trouble  in  assisting  in  the  settlement.  *^  He  had  refused  the  execu- 
xirship,  but  tliat  was  of  no  consequence,  since  he  might  come  in  and  take  the 
szecution  of  the  will.^  These  latter  words,  however,  must  be  taken  only  as  a 
iictum  of  that  learned  judge,  and  therefore  not  condujAve,  although  entitled 
»  respect.  Again,  in  Ammd  v.  Blencowe  (1  Cbx,  296),  before  the  Master  of 
:he  Rolls,  in  1778,  but  which  is  very  shortly  reported,  and  amounts  to  nothing 
ike  a  decision.  The  case  was,  aa  I  understand  it,  this  i-^^*  There  were  four  exe- 
nitors  oppoioted  in  a  will,  of  whom  only  one  proved,  the  others  renounced ; 
he  executor  who  proved  died,  and  appomted  executors,  and  the  question  was, 
Krhether  the  executor  who  proved)  or  the  surviving  executors  of  the  original 
:e6tator,  were  now  fab  representatives?'^  But  the  case  stood  over  for  want  of 
)arties,  aod  what  became  of  it  does  not  appear^  After  a  careful  examination 
if  the  CcH^es  in  oUr  own  courts,  I  find  aiong^xiiitinued,  uniform  course  of 
ncactice,  without  any  interruption  whatever.'  I  can^find  no  instance,  nor  have 
he  registrars  of  the  court  been  able  to  tracie  any  record^  nor  has  any  case  been 
bund  by  the  learned  counsel,  in  which  it  has  been  considered  necessary  that  an 
secutor  who  has  once  renounced  should  be  called  upon  to  renounce  a  second 
ime,  or  refuse  to  take  probate  before  administration  with  the  will  annexed 
ihould  be  granted  to  another.  Neither  is  there  any  instance,  during  a  number 
if  years,  in  which  a  grant  of  this  nature  has  been  set  aside,  neither  in  these  nor  in 
ither  courts.  Cases  whefe  the  question  has  not  been  raised,  whidi  have  gone 
iff  by  consent,  cannot  be  viewed  as  precedents  to  bind  the  Court.  I  now  turn 
o  those  cases  decided  in  Uiese  courts,  which  bear  the  nearest  upon  the  question. 
!  know  that  it  was  contrary  to  the  opinion  of  my  learned  predecessor  (Sir  John 
^icholl)  to  allow  an  executor  who  had  renonnced,  for  the  purpose  of  being 
examined,  to  retract  his  renunciation  afterwards.  It  is  true  there  is  the  case 
if  Be.v  V.  Sir  E.  Simpson^  where  the  renouncing  executor  had  been  examined 
IS  a  witness  two  or  three  times,  and  he  was  permitted  to  retract  his  renunciation. 
R.  Phillimore. — There  is  also  the  case  of  Hayward  v.  Dale  (2  Lee,  888).] 
there  the  executrix  was  allowed  to  retract  her  renunciation,  in  order  to  take 
irobate  during  the  lifetime  of  her  co«xecutor,  who  had  proved  the  will, 
rhereas  in  Rex  v.  Sir  E.  Simpeon  probate  had  not  passed  before  the  renuncia- 
ion  was  retracted.  Now,  however,  that  rule  is  relaxed,  and  there  is  no  doubt 
hat  renunciation  may  be  retracted  before  probate  has  passed  the  seal  of  the 
2oarL     There  are  many  recent  cases  to  tbat  point    In  MeDannell  v.  Pren^ 
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dergaa  (SHfigg.  aia)»i{9^(tb«  ]i«ir)il9S9^Ahfu«  {^969(4  itlpM^ii^^ 
residuary  l«g«aeQ8,)p4irU»t ;  tmbnl^  ims  H^n^htfigxi^e^^  Amkiyi^iiTilMM^iM 
1821^  powQllrWin^  tmo^sm.llt^  Itb^ffOOb^iity^  i^4KMMfffbl9^#]b9^H<iPfdlu<»lMk 
Bii0h^U..^&!d/in-.I8S8|,ikft¥mgrfgP^  Ab9ii^^li^^M^^9lBte»eNlUo  j^ 
March,  .18ii^^^Qn«iQ&  tb»)qtbw^3^iito]:%>  Ji,MQl)an«($ykiV^A(Mf0^<89{Iii  ^iN»^ 
VutbdfovejprQbatbjimse^o^he  ,a^l^  tatt/beQ4ial9)fail«uE>Wij|p)9M!t^»^ 
iWowwig.my/a«dbil|k  Jiuiii/o}l9i«f  iig)lh«(fei9au^ 

proxie8,Qf/i)e«<«im«^k>n^,yrbei9eMpQiir  adm9ii9lM[yitH)4^ 3»lb  J^fliA^MJ^miAM 
prayed  bjr^  di(e>  >^ciif }Q?.  >l^e  f (jte^ceaa^MJ^  fif^iduftrr  leg»6Hb^iMJ^q|^tiiBi(^ 

the  ^aX^iipjm\MfiJ)mml)^it^k^c9iU^ 

dosiffadprobate.i:  ^TiiUi^a«pbitc^iiPi)f|r4W.^ovk  vari»iC»i*W<Vjift'B» 
CkMml  iiafl^t«^Qii9Pjgran^iupP9[iih^ii^^  fi»blto  «r^6ii%'ffl^::^a^ 

by  paM|igitlMft[9edU)i>lGan  yoni»h»wi)|i/pa8e.][n^9i9e'|i)p%|fi(]fijJpA  «^«MRfdrMNk 

w»^r»ii»di{ike\iaaUi.m  ti9kiAMiM>^)««»i4W;)P^  lM^r^iffi(p<#fftr«rttg9bi9^im$) 

yariety  of  cl^9^  nkomrare.qtb^i^d^  vllM>b  WgblM^fl^ffi^  t^dSamf^diM 
anieK^cuitur.  wliy  )re|rftQl(Wii^aU0fiat>o^)0«^,i^p^)^«Si#tto9^  #i 

ex€quu>r:^bai^aa  Jptw<9Qddted(Pa|[yigilll  im?iir»)^  «s,i9i/MiM^«^4lM-J^^ 

undouJbtedlyiit«[be)foudd[mifvbid»  j«  haft(te«0  Mfibiibatid4if(^w%t|MiiiM 
Wag:aworaic»Mld*Pl<i^9wq^bi^ti<l(ma  n^  it(mitit9iimfmf8ftk 

which  a|)tim)ii0.tQdtt(|  bQaviupc«R;th^(P^)tf,limioM}t  jM^  ^  ^igbiAdd^^lMto 
sentlv  advi«r!^atd^lh^<flfliii^jftMfjro9iyoA»^  f»lfiH%!y^f4ir|i(mq 

which  has  hitherto  been  adopted  is  erroneous,  or  requires  reformation,  oat 
there  is  a  manuscript  case — ^Dut  I  have  neither  the  name  nor  the  date  of  it— 
which  has  a  material  bearing  on  the-point;  and  is  to  this  effect : — ^A  man  died, 
leaving  four  sons,  three  of  whom  were  resident  in  this  country  and  one  was 
abroad ;  the  three  renounced,  and  administration  was  granted  to  a  creditor. 
Some  time  after  tW^yiiyh^*lU^4iiaPift)(HU$  i^fcS^A  SUIIhis  country,  and 
recalled  the  administration  as  having  been  unduly  granted,  he  jure  vocandoj 
non  vocato ;  and  the  CdiM  h^'  fluil  tb^  ^9fo)Bht«0MiAl  had  been  improperly 
granted,  and  it  was  revoked.  Upon  this  the  three  sons  who  had  renounced 
claimed  the  adminiiti-ationy  *hi{*h  the  CdUrt'relui.e<l+  liakU%  that  their  rt;nun- 
ciatioii  was  pjeremptqryj  and  ciecrt^ed  it  t(;\  the  ion^  although  hp  li^J  but  one 
interest,  in  oppo^^itton  to  ttie  majonty  of  iiiturt'^ts^  whTrh  g^'Tit'^'r^TiyKlKrit,s  weight 
i^ftji.tlie  Court.  The  I'L^maining  c^se  to  which  I  alhRlocl  is  JVllHams  v^  finoife  o^i^i 
Jimineti  (1  Hagg>  577).  Tlwrtj  the  CjuetiUun  i:ai»^l  ^w*ft^tl1^e  voliclitv  uf  iht  ^iilL 
of  which  the  wite  of  the  deceaeed  and  two  others  w^re  appomttvi  e xct^ut<tr&,  Tiie 
anfk  took  prbtatt^;  and  scboat**  six ' ISo^thi*  ^fti&f vr^l^d^  tlje  ivto  other  CK^ciftdn 
renounced,  by  a  proxy  in  the  usual  form*  Upon  this  renuuciatioQ  tfie  widow 
flcled  as^scile  e^ecdtpix  ;  t*tit  iti^tdtiseqetri^etif  atimd  dfg]Af9|»  Iwtwueii  hlfliUI 
the  oth^r  jiwrtie*  interested j  Isht  abflhdubed'thfe  Wil^^j  nJid  iv^vefted  fc^  a  vJll  ofla 
former  dAti,s  ^vhieh  Hhe^endeavMited  to  set  tip  lis  llie^U  uf  tflit^'dfeta^ed.  ^iThi 
prol>ate  of  the  will  tvliidi  hftd  l>eeri  grunted  tb  her  she  hront^ht  in^  I  kit  n^fLJ^ed  • 
to  propound  it,  and  the  Court  held  the  first  will  iiiS!idi-^^q<hlltialeDiidbe(M» 
tantamount ,tfQ,^  renunqifttipp  pf  J^il/I^ec.vgicu^gbipf  J*,,rt«*?. V  m 

rate  she  {that  as,- the  widow)  litsnepudta ted  the  will  by  refusing  to  propouiMkftl> 
which  must  l^  cd|i'sid^|:e4  a$  tkntajtajfttint  to  i^tibuhdpg'T^tt^l^.  :;:''J(^,C^^ 
of  opinion  it  U  warranted  in  levoKU^  the  probate  grantea  to  her,. and  may  now 
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^ttet^»Mgti^«tjlMM>wlClil  tbi^'vHU  ^cri^  stibdtituted  rtMhkry  legatee, 

Md'tkti^bW^^o^tft >tb  be'paid  6Ut!of-the  i^g«di«6ir  TbA  case  'tvo^es,  beyond 
all^doulit^'Wha^'Wli^  cdndldeped  by  tnytlframM  |ifrelQleeto6ot  tio  beahe  practice  of 
itk  co^'^-ltf l^tqttitiB  bkttr  tUat'y  ih  his  o^nton^tHeYdkiodbShg^xkfltora  ought 
i^^«(y  bf^e«lM'tlf>0n'agl^'to^i«A6uiioeJ^  exeidiitoi^s^^re'^ioj^f^ies  to  the 

dinfc«;>f»''I%^C>iSurt?'SUflRtt-ed«the'Will'tb  be  pt^l^^  te^idtiart 

^^%W<^i(Miil^'tb€r  -wiim^fiises^  and  tobk 

ttiikfatttttibDy  ^th<  It  riM^^ted j  > ttiVd '  tl»d  without  >i»aillt)g  <  tffiicm'  «be  «isxteittors  to 
j|ij^«thel^>t^%kjatkki;i  '  ThettJooi-tdid'  not  dill  u^h>th&^e>x^ca<tbr8>to  dhert? 
MSi^fpfhy^lsAtAi^^sJdm^mit'h  tHe^willi|lme)t^"«hotild  tfot'bb  grttnted  to<the 
y>«lfidUaW>l^Mt^'teJt«lk. i^/iriidt' t^nWd^tibn! 'wlas:h«kli ^ tte^idid&li agi^ndt  then^; 
ldi3\h^'M^i^%odiid'l)y  >«y>'lIrdot^)^^pdAft6'BJi^<tbat  ttiii'is  a moSt  Itnportatlt 
<ttb^<ic(mflnMdg^*tt^  {«^aG«d]  tli^'h[)Mevki^^of  Ub6'e0uit'a84t'fc^ 
ibt^riiytfiwlbi'  af^4^b«fiof  yefik/'^*  Aifd^'w  'di>i)sid4k>^>thall  <£  I^isturb 

AlK'^a&titt^ ^dM^f()no\iht^>U  kv^iM^dtft,  sertdis^i»ia«li(^ i^itl 'bU^dme^t riotonly 
ftf't^e/iMHTtl^^iMfmts^daJt^ibJ^  iti  liMi^tMUcfihetlH^^p/A  tAati'dl'^h^aet^done 
«Dd^rift<  |Mll'^d^b(lMi^(  Vdili  il^ttbl\he''ib^ 

«Awl^WdA:M«ed<i»kttrVi^.'^i  eMV^^i  W^>^Mi6n^^itffatf^iA>j^ 

ii3fit9ufl«Pby^«dcbibeitadti£&i^,  tthllbi^gH  tk  ^i»I«bfttldditwic0faieiiii(ynd<V«tkoi 
iMli^HMM[i^im>1?  Wfi^4wld>th^(}ghl^{iilr)«^d^««fV^bll^Al[tllllalt  baviffg:!4dk(M^ 
^M^4iiJtei6kiti»M(f^>Mfl%ing^ri|itt4A  Mtmd  giki^im>hee^^6kjii^y  mk^^ 
iM4eJ(«f^Aidgi4«^  thb  )mcttiNPiaidrlai^^|>f^^i«P«^         MWdfbff^dfUlftiSfttlK 

ftt^-^miiincmsSim  tl^a4ta)rfhiktkao)drfovt)«^fia^  vimoa 

ijja  .norhumoloi  a^iiupoi  lo  ^ancwriono  iii  boJqoljr.  ivjjii  oJiorlJiil  '^lifl  d  )'^flv^ 
— Ji  1o  o)Bf)  *jtb  lorr  onicn  ofit  Tjfbwn  ovjul  I  Um — ^mao  t((m?:i;nnrn  n  ?f  yit)dj 
^bsibniKij  /. — :  J-j'jfto  arrfj  oj  si  ban  7tirinq-*jffj  no  j^nii/iod  Ir.mJr>fn  c  ?.iuf  KDrdv/- 
ecw  ono  hnB  yiifiuoo  gidJ  £ir  Jriibrgyi  ^rjw  morlw  'io  aondj  (iinf)«>  luot  ^nf/i^-ii 
.loJiboio  c  oJ  holciRiv.  snvf  noi)intr<fni[nbii  hnr,  Jwonuonn  onH)  ydt  :  l>r.(miB 
bflB  ,'^it(iuoo  giffflUa  ftftftft  (MMMC^I-Cai'SrlCftlOMri  T))lr.  omi)  -Mnoa 
eObwv^'>in  'nvtv,  od  .bo^nxn:;;}  vluhnu  rio^xJ  )>fii7f;d  ^^ij  iK)\lp>iUiniiuhr.  •)rl)  hollr/*-)! 
T(lTjq(ji(|(ni  (I'i'jJ  hx;d  ^fiimik6efiiS^l6i  imB2{y^il94&'l  odl  him  V  oNw'^o't  (toic 
fy^oniJOfi'n  Imrl  odw  ;>frr)>  '>nd}  •)di  <riffj  rrofj'T  In.Jovji  vf:/^  ^r  Ixir.  .Iriifiin-n 
-iiun'ji  iljdt  )i>((l  -.piiilBilQj^'jIiltJUnii^XoAPrlA  ;(h  !>  MMii:!  > 

one  Jinf  l»|;fl  %[{  [bntothlr,  jk>  'idtjjr  1/ [)')';io')l)  Lnv //'^V^fCy^VCL "<'■''  '»*'"*»''^ 
J  f  Igi- )  7/  "  t  fTMTlTTTi  jttOTj^  rnrrnr  .  >*  T*-n  •  jTrrrTTTlrjc » n:  *  f[U^  y^'  ^  ^ '  -^^ '^ '  ^HMV  ' '  J  '     'J    * 

e«W«^3JfrtM/»1/W 

woTji  ;/   >rTrn(Tif7:r-jriiJii'n  v.rdt   fioci  J       ni'tot  1j;u<^n  'mU  ;n  //(n«ji.  /<f-l;'>.-t.   .u": 

CTSHIS  (wa»/ftiif  «|i(^l)firom  tW.^fWfft^pf  jtb0  Vifle-CJh^iwMor^^^^^ 
fifco  Ifcy  wbkb)ii)m0id8cl«td  aipl.;ib0».p«JK)nai.|^|at?,pfi  |i»^tete,I>i|Jje,^ 
IitOds  1iaftiUAld«i(bt!(04iiitiai)e^waf«ej4»w^  ^fM^ 

tesrj'imtsdiiprithefpr^alitjdAifc^d  .Vnmrtbiit dQQiiet^i^€i|4fi|Qp4w(8,,tlie>«xacuteir§ 
«fi'^e:latQ dult«^lap^ed»(|fr>  li'//  i^-iit  xb  hl'MJ  j-uio.)  ;i(i  Imi:  jl  ?  <: <  •  •>  .  : 

iUdkiiiM<iin'i  of  m(]{;.ij1-ji  /d  Tit//  idf  {rj;nliitidJn»fo£li|c^>bfB/Ao.^iU(itMliM7ito»w» 
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In  1797  the  family  estate  of  the  Duk^  of  Leeds,  ixii^fitii^f  bk  port,  of  a 
mansion-house  and  demesne  lands  at  Kirerton;  otherwise^  Keeton,- in  YoirVshxR, 
was  settled  on  Francis  Duke  of  Leeds  for  life,  without  impeiu;hment  of  was(e^ 
with  remainder  to  his  son^  Greorge  William  Frederick  Duke  of  Leedi^  then 
Marquis  Carmarthen,  ibr  life,  without  impeachment  of  waiste,  with  remainder 
to  his  first  son,  in  tail  male,  with  divers  remainders  over.  At  the  same  tine 
Duke  George,  under  the  will  of  the  Earl  of  Holdemess,  his  maternal  gnmd- 
father,  was  tenant  for  life  in  remainder  expectant  on  the  decease  of  fain  fother, 
of  the  castle  and  manor  of  Hornby  and  other  estates  in  Yorkshire,  with  remam^ 
to  his  first  and  other  sons  in  tail  male.  The  plaintiff,  who  was  his  eldest  son,  wai 
bom  on  the  2l8t  of  May,  1798.  On  the  31st  of  January,  1799,  Dub 
Francis  died  ;  in  1809  Duke  Gkorge  pulled  down  and  sold  the  materials  of 
the  mansion-house  at  Keeton  (which  hacl  been  the  family  residence  of  the  Dukes 
of  Leeds  for  several  generations),  and  went  to  reside  at  Hornby  Castle. 
About  tlie  same  time  he  cut  and  sold  all,  or  the  greater  part,  of  the  ornamentd 


opinioii,  I  proceed  to  consider  the  argument  that 
WM»  prineipally  urged  in  answer  to  tke  daim  of  the 
present  duke,  namely,  that  the  length  of  time  is 
Itself  a  bar.  My  opinion  is,  that  the  lengtii  of  time 
is  no  bar ;  because,  though  it  b  true  that  at  the 
moment  when  the  acts  complained  of  were  done, 
the  claim  arose,  yet  at  that  Ume  the  present  duke  waa 
an  infant.  He  attained  the  age  of  twenty-one  in  the 
Tear  1819.  It  may  be  said  that  he  miffht  hare  brought 
forward  his  claim  then.  Just  as  much  as  there  might 
have  been  an  infant's  bill  filed,  or  a  bill  filed  before 
the  dilapidations  took  plaoe,  for  the  pmrpoae  of  ob- 
taining an  injunction  to  prerent  the  dilapidations 
from  being  committed.  But  it  Is  to  be  observed, 
that  though  he  might  have  filed  a  bill  for  an  aooonat 
of  those  dilapidations  immediately  on  his  attaining 
his  age  of  twenty -one,  yet  he  was  not  oblige^  to  do 
so;  because  he  might  have  died  long  befora  the 
cause  could  be  brought  to  a  hearing,  or  at  all  events 
long  before  he  could  derive  any  benefit  firom  the 
suit. 

*'  My  opinion  is,  that  until  the  death  of  the  iata 
duke  the  claim  did  not  arise  in  such  a  state  as  that 
it  could  be  barred  by  leagth  of  time.  When  the 
late  duke  died,  the  present  duke  became  tenant 
in  tail,  in  possession,  and,  as  such,  he  became  ab- 
solutely entitled,  for  his  own  benefit,  to  anything  he 
might  recover  from  his  father's  estate;  and  my 
opinion  is,  that  then,  and  not  till  then,  was  he 
placed  in  such  a  situation  as  to  make  it  necessary 
for  him  to  determine  whether  he  would  file  a  bill  or 
not.  He  did  file  a  bill ;  audit  seems  to  me  that  the 
case  is  so  plain  that  there  must  be  a  declaration  that 
the  estate  of  the  late  duke  is  liable  to  account  to 
the  plaintiff,  as  the  late  duke  himself  was,  for  all  the 
profits  which  he  received  from  the  acts  of  equitable 
waste  committed  by  him,  with  interest  at  four  per 
cent,  from  the  time  of  his  death  ;  and  I  also  think 
that  the  case  is  so  plain,  that  I  must  give  the  plain- 
tiff the  co«ts  of  the  suit  up  to  the  hearing." 
The  following  are  the  minutes  of  the  decree  :— 
**  Doclnre  that  the  personal  estate  of  the  late 
duke  is  liable  to  account  to  the  plaintiff  for  all  the 
benefit  and  profits  received  by  him  from  or  by  means 
of  the  nets  of  equitable  waste  complained  of  in  the 
bill,  and  committed  by  him  on  the  family  estate  at 
Keeton,  with  interest  at  4/.  per  cent,  per  annum 
from  the  10th  of  Jul^,  1838,  the  day  of  the  late 
duke's  death  :  refer  it  to  the  Master  to  take  an 
account  of  all  the  sums  of  money  received  by  the 
late  duke,  or  by  any  person  or  persons,  &c.,by  the 
sale  of  the  materials  of  Keeton  Hall,  and  the  offices. 


outbuildings,  outfaonsei,  and  other  boUAngs  bs- . 
longing  thereto :  order  the  Master  to '  inqptke  aei 
state  what  timber  and  other  treca  am  the  estats  k 
question,  which  were  planted  or  growing  for  fts 
protection  or  shelter  of  Keeton  Hen,  or  fsr  tts 
ornament  of  the  said  house,  or  of-  the  gardeye,  Mckp 
or  pleasure-grounds  thereto  bdongiog,  were  mak 
by  the  late  duke ;  and  also  what  saplfakge  and  yoiog 
trees,  not  fit  to  be  cot,  were  ftBed  by  him :  ofisr 
the  Master  to  take  an  accovnt  of  aA  s^pma  of  moesf 
reeeived  by  the  late  duke,  or  by  maj  pereons,  tui, 
firam  the  sale  Of  each  timb«r  and  4lber  teeoi  lo  «it 
down,  and  to  compute  interest  am  sQch  sums  at  4L . 
per  cent.,  from  the  day  of  the  decease  of  the  lite 
duke;  and  in  ease  the  defindhnts,  bla  exeenlsa, 
shall  not  admit  assets  anffident  to  pay  whit  ths  • 
Master  shall  find  to  be  due  on  taking  the  ssid 
acoonnts,  order  the  Master  to  take  urn  aeeouitsf 
the  personal  estate  of  the  late  duke,  not  spedfieili 
bequeathed,  come  to  the  hands  of  his  czecutois, 
&e.  &e.,  and  of  his  debts,  fiineral  and  teal— icaiiiy 
eapeeses :  order  the  late  duke's  personal  estats  t» 
be  aralied  in  defraying  hia  funeral  ezpensies  and  debts, 
Including  what  the  Master  shall  find  to  be  doti  fiir 
principal  and  interest  on  taking  the  aecovnts  befM 
directed,  in  a  due  course  of  administration  ;  andia 
case  the  personal  estate  shall  be  insufficient  for  thrt 
purpose,  declare  that  the  deficiency  ous:ht  to  bs 
raised  by  sale  or  mortgage  of  the  late  duke's  lesl 
estates ;  and  in  that  case  the  Master  Is  to  iuqube 
aad  state  vrfast  real  eataftea  the  Uie  duke  Asi 
seised  and  possessed  of,  and  la  to  take  an  accoaat 
of  the  rents  and  profits  thereof,  received  by  the 
defendants,  his  executors,  or  by  the  defendants^  lis 
trustees  of  his  will.  And  for  the  better  taking  Iht 
said  accounts  and  diseovery  of  the  matters  aforesaid, 
the  parties  are  to  pnidaee  before  the  said  Mastsr, 
upon  oath,  all  deedt,  &e.  &&,  and  are  to  ba>a- 
amined  upon  interrogatories,  &c.  &c.,  and  ths 
Master  is  to  be  at  liberty  to  state  any  dredmstances 
specially  relating  to  any  of  the  aaattera  hei^ 
referred  to  him,  at  the  request  of  any  party ;  refiec 
it  to  the  Taxing-Master  lu  rotation  to  tax  thi 
plaintifr  and  ths  defendant  Charlotte,  DaebeM 
Dowager  of  Leeds,  their  costs  up  to  the  date  of  the 
decree  ;  and  such  costs,  when  taxed,  are  to  be  psid 
by  the  plidntifT,  and  be  added  to  his  own ;  and  the 
plaiatirs  costs,  when  taxed,  together  vrith  whaths 
shall  pay  to  the  duchess,  are  to  be  paid  by  the  de- 
fendants, his  executors ;  reserw  further  directloas 
and  further  costs,  and  liberty  to  apply." 
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timber  and  some  young  trees  on  the  Eeeton  estate,  and  converted  the  demesne 
lands  into  a  farm,  which  he  afterwards  let  to  a  tenant  at  the  rent  of  7641.  per 
annum. 

^  On  the  2l8t  of  May,  ISlQy  the  plaintiff,  who  was  then  residing  abroad  with 
his  father,  attained  twenty-one.  Snortly  afterwards  he  and  his  father  joined  in 
executing  deeds  and  suffering  recoveries,  by  which  the  Holdemess  and  family 
estates  were  limited  to  such  uses  as  they  should  jointly  appoint,  and  subject 
thereto^  to  the. former  uses.  The  bill  alleged,  and  there  was  no  evidence  to 
contradict  the  all^ation,  that  the  plaintiff  executed  the  deeds,  and  joined  in 
suffering  the  recoveries,  at  the  request  of  his  father;  that  the  deeds  were 
prepared  without  any  instructions  given  by  or  required  from  the  plaintiff;  and 
that  he  executed  the  same  without  having  had  them  read  over  to  nim,  and  that 
he  was  ignorant  of  the  precise  contents,  and  of  the  nature  and  effect  thereof, 
except  that  he  was  inf(^rmed  by  his  father,  and  understood,  that  the  object  of 
the  deeds  and  recoveries  was,  simply,  to  enable  him  and  his  father  to  raise 
money  to  meet  their  present  occasions,  and  to  make  any  settlement  of  the  estates 
they  might  think  proper,  and  that,  in  the  meantime,  the  estates  would  remain 
settled  as  before ;  that  he  executed  the  deeds,  and  joined  in  the  recoveries, 
without  having  consulted  or  employed  any  legal  or  professional  adviser ;  that 
no  discu6si(m  took  place  rdiative  to  the  acts  of  waste  committed  by  bis  father 
upon  Keeton  Hall  and  the  family  estate,  nor  was  any  mention  or  reference 
niade  of  or  to  such  acts,  and  the  fdaiotiff,  at  tlie  time  of  executing  the  deeds 
and  suffering  the  recoveries,  was  ignorant  of  the  nature  and  extent  of  such 
acts,  and  of  his  rights  and  claims  upon  his  father  in  re^u*d  thereto. 

'Between  May,  1819j  and  April,  18S8,  the  plaintiff  and  his  father  raised 
several  sums  or  money  by  mortgaging  the  estates  under  their  joint  power  of 
appointment.  A  small  portion  of  the  amount  so  raised  was  applied  for  the 
benefit  of  the  plaintiff,  and  the  rest  for  the  benefit  of  his  father.  In  April, 
1^8,  the  plaintiff  married^  in  consequence  of  which  a  negotiation  took  place 
between  hmi  and  his  father,  relative  to  the  resettling  of  the  estates.  That 
negotiation  was  conducted  by  the  friends  and  solicitors  of  the  parties,  and  was 
ecmiintied  for  several  years,  but  led  to  no  result.  In  the  course  of  it,  however, 
it.'itppeared  that  in  IWS  the  plaintiff  was  aware  of  the  equitable  waste,  and  that 
he  had  a  claim  on  his  father  m  respect  of  it.  On  the  10th  of  July,  1838,  the 
father  died,  having  by  his  will  given  his  parliamentary  robes  to  the  plaintiff, 
and  all  the  rest  of  the  property  which  he  was  enabled  to  dispose  of  (which 
oofi^ted  in  part  of  real  estates),  to  his  son-in-law,  the  defendant,  Walter 
Sackville  Lane  Fox,  and  other  ^persons. 

In  August,  1840,  the  plaintiff  ^who  had  then  acquired  the  fee-simple  in  the 
fSunilv  estate)  filed  a  bill  against  tne  trustees  and  executors  of  his  father  s  will, 
and  the  persons  beneficially  entitled  under  it,  nraying  that  compensation  might 
be  made  to  him  out  of  the  personal  estate,  and  it  that  should  be  insufficient, 
out  of  the  real  estates  of  his  fitther,  in  respect  of  the  acts  of  equitable  waste 
before  toontioned. 

The  defendant,  Sackville  Lane  Fox,  the  late  duke's  son-in-law  and  one  of 
the  executors  of  his  will,  stated  in  his  answer,  that  he  had  been  infonued  and 
believed  that  the  expense  of  keeping  Keeton  Hall,  as  well  as  Hornby  Castle, 
in  repair,  being  too  great  for  the  mcome  of  the  late  duke's  estate,  that  nobleman, 
after  much  consideration  and  consulting  many  members  of  his  family,  and 
obtaining  the  best  advice  he  could,  decided  that  it  would  be  wise,  for  the 
benefit  o7  the  family,  that  Eeeton,  as  a  family  residence,  should  be  given  up, 
and  that  the  hall  should  be  pulled  down ;  and  that  thereupon  it  was  pulled 
down,  and  the  materials,  or  some  of  them,  sold ;  and  some  of  the  timber  was 
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cut  down  and  sold,  and  a  fiarm-h^uae,.  witb  ^^^ffitab}^  .|Hirn<V  aW^  omtMiljing^ 
was  built,  and  the  park  was  converied  ioto  a£9LlTUt^cq9^ti^^4^,58&/i^f€fi^.#^ 
let  for  a  rent  of  764Z.  per  anniiiu,.  ii|  ^-faich  md  iMternfimfb  ^.1!i^^^^l9m 
draining  and  other  lasting  improyementa.  at  Kef^tpn^,^^  Wiiffth^  ipartstof 
the  settled  estates,  of  whi(^  the  plaintiff  iiw  tj»^  4ii  P<^^WM*^»ff^P'l^^^  /dylui, 
as  the  defendant  had  been  infonned  and,  b^Ji^ef},  wfl  .cH^^i^,^n^.(p^,q^pp^ 
exceeding  by  many  thousand  pounds  tlie  value.of  ^h^.^ai4iiB^t^rJ^f^^:^  l!^ 
timber  cut  down,  lliere  was,  however,  no  evJi4ei)C^  Pk^.suppor)  ff  .tk^X  6t#^ 
ment,  except  that  Lord  Grodolphin^  .th^,.late,idukQV.brpth^^.4fpq^^.i^ 
was  of  opinion,  at  the  time  Uiat  Keeton  HnU  vtm  phU^  ^QVft^  thills  itbir^wJDg 
out  of  consideration  the  legality  or  illegality  p£  tbe^^^asurei^t)  ifaSj^.fqatVQr^ 
prudence,  under- the  then  ^i^tiog  ciFCum8^noe8^.aQd'Us  £ar,Mt^iflt^dMk^vi^ 
concerned,  that  the  same  should  be  puUe4  jlowi^  ,^i\o  /^nvJU^yl^^yiyg/i^ 
become  united  into  one,,  and  the  late  iduke..iv>t.h^vJog\  ffiK  H>^  spfiiion .a.]^iXff 
net  income,  and  being  ix)ssessed  of  another  considerable  ;]|i9V^,iii,tii^,^;^Lme 
county,  within  one  hunared  miles  of  Keeton.  His  lordship  added,  "  It  is  a 
different  question  how  far  it  waa  prudent  to  pi|U.dfi|wn,ibe  s^id  y mission, 
having  regard  to  the  interests  of  the  l^eds  family  genervUy,  afidi  I  am^not 
aware  that,  at  the  time  of  that  step  bein^  taken,  I  had  .occiasion  to  ,we9gh^ 
oonsiderations  affecting  the  family  genermly,  ch:  that,  in  forming  an>opiBMD 


upon  the  prudence  or  imprudence  of  pulling  down  the.  said  hou^^;|.ip^^ 
bevond  the  said  late  duke  s  situation.  I  cannot  state,  as  to  my  cecolleetion  or 
belief,  whether  I  expressed  any  opinion  upon  the  subject  of  pulling.  dot*trtte 
said  mansion  to  the  late  duke.  I  have  no  recollection  of  jbriy. consent  tip  &t 
step  having  been  asked ;  and  my  belief  is,  that^  at  ail  -event^'  it  was  nmr 
asked  in  a  formal  way.""  .    .  =  i  i .  •/-.      ..  i.  !«"%:: 

Mr.  Sackville  Lane  Fox  further  stated  hi  his  answer^  that  tlMrecx>veFy  deeds 
of  May,  1819,  having  been  executed,  aiid  1hf:,,i^i^}pi^'p^ 
estates  thereby  resettled  as  before  mendoned^  ana^twariMgenient  tbo^ 
made  with  respect  to  the  estates,  between  thef  late  dukei  ^tid:<h^^pJAJnftiff^ 
been  confirmed  and  acted  upon  aft  before  mentioned^  andr  aum  resettl«nmt<w 
confirmation  having  taken  place,  as  the  defendant  belii^e^^  with  a  k^o;#Jl^^ 
on  the  part  of  the  plaintiff  of  the  alleged  act  of  wa&te>  i%e  pllaiiitifr,  if  i^^ 
had  any  right  to  compensation  in  respect  of  such  waste,  was  abBohitelj  btirtW 
of  and  from  such  right;  moreover,  that,  having  regard  to  the.Joj^ioHatioiis^&r 
a  further  resettlement  of  the  estates,  and  the  proposalsaiid  correspondence  irifh 
reference  thereto,  and  to  the  terms  thereof,  and  to  the  fact  that  those  neaotiatii^ 
were  finally  broken  off  as  long  ago  as  the  year  18S4  or  18S5,  and  to  the  sevttal 
other  facts  and  circumstances  thereinbefore  stated,  the  pliuntiiF  must  be  heljilo 
have  since  acquiesced  in  and  assented  to  the  propriety  of  the  allex^  acte^f 
waste,  and  that  for  that  reason  also  the  plaintiff  was  absolutely  barred  j^  a(^ 
from  all  right  whatever  to  demand  any  compensation  in .  raspect  of  such  Sm^} 
if  he  ever  had  any  such  riglit,  which  the  defendant  did  npt  admit/  =  -*'' 

Bethell  and  Lloyds  for  the  plaintiff,  supportjed  th(^  (kcr^  of  ithe  Vice-Cbtf- 
cellor,  and  contended  that  the  pulling  down  the  mansion,  felling  thf^omamental 
timber,  and  converting  the  site  of  the  mansion  and  the  pdxk  .into  a  farm,  were 
clearly  acts  of  equitable  waste,  for  which  the  late  duke's  estate  was  liable  to  make 
compensation  to  the  remainder-man  ;  that  the  present  duke  was  not  hound  to 
enforce  his  claim  to  compensation  until  the  determination  of  tlie  particular 
estate,  as  there  were  many  ways  in  which  the  late  duke  might  have  made  corn- 

Cnsation  to  the  remainder-man  for  the  waste  done.     Besides,  negotiations  had 
en  going  on  from  time  to  time,  during  the  father^  life,  upon  the  subject. 
This  alone  would  have  been  sufficient  to  have  kept  alive  the  duke^s  claim. 


DUSK'W  &!&0d  k  MntD  AMHEBCrr. 


471 


IBi^y  aii&'tKiBmi^  oJT'Wincriiit^ir.irhishfil  P.  Wins.  406),  (a)  and 

'•  iStuart^Jatne^  PArker,-atkd  6: Li  Ruaettt^  ibr  the  defendants,  the  executors 
!of' the  late 'ddki^;  oA^eiidefd  that  thd  ]!)¥8i^ty^  as  altered,  was  more  beneficial 
Wffie  plaintiff^' h^ng 'Iken -e<3fhVerted  frbili  Ian'  expensive  mannon  into  a  ptx>- 
fjftWy  piroducirig  'Trpwiards  of  70(K.  a  year;  that  the  plaintiff  had  acquiesced  in 
the  altered  state  of  the^  property;  by  exiscotlng  ddeds  and  charges  relating  to  it 
dining  tnady  y^fs,  arid  that  h^  could  not  now  claim  coiif^pen^tion.  A  consi- 
Arable  sum'had  bi^n  taised'  by  tnortgage of  the  eststte  lor  the  plaintiff's  per- 
ffohd  bienettt:'  They  feited  and  refttored  to^'Lanmlowne  v.  Lansdotpne  (1  Jac. 
&  W: 623) X  {tiBdmy.Bt&r^ (1  ffac  &; W.  65l) ;  id)  Astm v.  Aston (1  Ves. 
864);  (tf)  ParikHi^ei.  Pottlet  («  Atk:  888) ;  (/)  Sinythe  v;  Smythe  (2  Swans. 
aSl)  \  ig)  Howbtfh  x.Deem  (1  Eden,  861) ;  {h)Strixifords.  Lord  Aldhorough 
^  «ea.  228) ;  (t)  Pickering  v:  LordStattiJvrd  (3  Ves.  681).  (^) 
''fi^Ae/;,irt"rtt*y.''""  '  ■    ''"■•■■ 


r:I 


'l-to. 


vWina.  406i)»  Hilary. T«m«  1717^*I<onl  Cowytr^a, 


bthe 


the  judgmeat  ;q  t)iis  CR«e  1^  Qepofted  to  ha^e 
,  "It  would  bie'a  reprcabli  to  fc^ifltf  to-iwy,' 


iraktev'foi'^ntilog  doivti  any  tfmber  rot  ftiU  grown  or 
propfT  foe  bvilding ;  or  any  UioCitbe  (ioin^  of  which 
mjgbt  bQ  a  spoil  or  prfyndica  .  to  tbe  estate  for  the 

.  ^ ..    ^^^  ^,      ftAdte,    Scnnetliinp' of  that  kind  might  be  wiirtred 

•mare  a  xuin  biu:talau:  my  pr6pirty,  as  my  Ute  or  for.;:  but  it  is  ia-  gepetai  dificult  to  attain  and  in- 
[timber,  and  di9pose^  of.  it  in  hia  l|fetUne,  and  diet,,  ponvenient  to  do  iL"  ,  Hie  lordship  also  decided  the 
"Outt  In  this  case  i  must  be  withbnt  remedy.  .  '    'owner  of  a  charge  is  not  to  lie  presumed  to  have 

^  ■  "it  is  trua,  at  lo  tba 'tntspaak  of  bteakijig  rip  xoleaied it  by  parmittingit  toran  Jarfrely  in  arrear ; 
fmdow,  or  ap<sient  Daai^ra.grMn4«  it.dles  «|t|^  the  ,Aor  wiUumt  pfroqf .  to  be  sqpp^cted  of  so  doing  to 
peribn :  but  as  to  tiie  property  df  the  ore  or  iimbler, '  preukdice  those  in  remainder. 
:fcwottkibeet«a^dyai=4tlaw,  tfUMme  to!th(«  ex-'  (j)  Pdf/tWcke  '9.  PowUi  (S  Atk;  3S8),  Angtiat, 
f «Ctttflr'a ^ands|  t^t.trpv^r  i>|ould[ ^lie  for  i% ;  and  :iC:  JT49v^Lf n|, Hardfri^Mi  Q*  wUr  ootvithstandiag 
it  has  been  disposea  of  in  the  testator's  lifetioie,  tennnt  for  life  is  without  impeachment  of  waste,  he 
the  executor,  if  assets  are  left,  ought  to  answer  for  shall  be  obliged  to  kt^'tenaiita'  bouses  hi  repair, 
.  H  i  but  it  is-  fltBongftinr^tlia  ^mo/  -byi  rean^n;  .ifant . '  iVfolc^  fh^  if aapgc  -|i  «raB94iv«i  Imd ;  sboU  not  suffer 


fthf  ^nant  ia  a 


tpnant  ia  a  apv^  of  fidudarr  tQ  the  lord,  t  an 
btMich  Qif'tlUe  trtist  wfaifch  Xit'V^  re)^^  iU 


and  it 
thr 


them  to  run  to  rain.  ,   , 

,      ^    ■  '•^'6mM/^l  Siitpih^fisitiiiit:  251),  May  28, 

ftkmu^f  forhiittitxuttkeiiiwaiyittie'  property' of »thn  ii:lBi8iMXia'dfildo»,DJdacMed^a&a  1«naat for lifie. 


miibyBemukrynVolUifi^^  T^h  &i  EJ  SI9);>  Deo.- 

,a?»,lV.l^  l833rriA  tati^r,Aev«od:fiftMMd 
Wate  to  A.  iqrurt,  wft!b  remainder  to  his  first  and 
«Cfaar  4oiM  iatril'miilB;'^  fa;9'direaed  ttuyt H 
,^i|roft lease  fibiflt:|. ha, Md  for  twealj^-oneiyear^,,, 
■enewable  tvery  seyeuth  year»  should  be  regularly 
'teHMrcd  by  itiOpHrso^  sVieccssf^ '  {Kjsa^fng  the 
iAvrtioM  oitato  .andn.  his  nill,  and.  bo  ieojosried 
her  ^th  th^  aame.  A.. omitted  to  ren^w  in 
'  time,  and  the  Itlnik  exi/lirtd  In  179^.  A.'s 
fcMaat  SOB  «aiae  «f  age*  ki  -laoo,  i  and  Itboreiipott 
ioiiied  with  his  father  in  aufferiog.a  rqcovery  of  tho 
TrMhbld  estate.  A.  di^  In  1830,  and  in  1831  the 
MO  ffied  hla  bfU,  pihyiag  etaipeiiaationldr  the 
.Igsa  of  the  leaae  out  of  bi^i  lathee's  aasats :  Lord 
Bndgh^m,  C.  held  that  there  was  no  such  laches 
Ado«tfquieseMce'On  th4-piBlrt<trir  tke  {Mntifll  abto 

dtbar  himofhisffmita)tlqieynt4l«   <    •     • 

{c/Landioume  r,Xon$downe  (1  Jac,  &  W.  523), 
^«tAetevi8^0.-^r!rhoMBf8nfam^r,M;R'.,  reAtsed 
■In  4(fcrecaB.«od(mnt  ligahist  tha  xopareaaatatrra  of 
tenant  for  life,  >fithoiit  impeachment  of  waste,  of 
dUapMatfoni  permitted  by  him  la  tend  about  the 


iMni  ft     ^ 
'  itUugii  yoaain  and  toot  tfaoh 


I  would  be  felled  in  a 


(d)  Barry  v.  Barry  (1  Jac.  &  W.  d^i),  August, 
1820. — Lord £ldon,C.  refused  to  grant  an  injunction 
to  stay  waste,  the  acts  of  waste  committed  being 
trivial,  and  the  plaintiff^s  proceeding  haTiog  been 
dilatory. 

(e)  Aston  r.  Atton  (1  Ves.  264),  June  26,  1749.— 
Lord  Uardwicke,  C,  in  this  case  said,  '*  that  the 
Court  ought  in  general  to  grant  an  injunction 
againit  tenant  for  life,  without  impeachment  of 


{Gonrse.oiC  hi^an^^^  management  of  the  eatate. 
.  (h)  "Mowork^  T.  Deem  (1  Eden,  .35 1 ) ,  June,  1 758.— 
tfhaM  a  ibother  Wbo  ^riaa  tenant  for  Kfe,  with  re- 
.ii^n4fr  ^'hac  sof^  in^  ffc,  who  was  under  age, 
'■  covenanted,  on  lus  marriage,  that  they  would  settle 
■  Wittftn  t#o  years  an  estate  on  the  hHrs  male  of  the 
maniago,  a  bill  fey  npccl^c.  performance,  by  de- 
creeing a  s^ctj  settif  ment,  was  dismissed  by  Sir 
"RobtH  Henly,  Loi^  Keepd^ ;  and  even  if  it  had 
appemred  that  there  luwi  bcaa  a  luffloient  covenant 
for  that  purpose,  a  great  leagth  of  time  having 
elapsed,  and  Aono  of  the  parties  having  asserted 
their  fights^  Che  Cburt  would  not  have  taterfercd. 

(0  3^fra(for(f  v.  .{K^i4Z(2^(n|firi  Seattle,  228), 
November,  1828.— Lord  Plunkett,  (?)  Chancellor  of 
Ireland,  aaidintUs  «aae,that  If  equity  were  to  adopt 
^  a  general  nila,  that  no  Immo  of  time  would  pie- 
j^de  its  (nterference,  it  woiud  introduce  a  principle 
that' must  work  iallnite  misehief  to  the  peace  and 
aafiify  of  fainiliaa« 

{k)  Pickering  v.  Lord  Stan\fordt  May,  1795. — 
Upon  the  report,  the  special  circumstances  afford- 
ing no  presumption  of  a  release,  an  Issne  being  de- 
clined, the  accounts  being  clear,  the  trustees  not 
being  called  on  to  refund  what  had  been  applied, 
and  the  vridow  being  barred  by  the  will,  or  her  right 
of  election  having  become  impracticable,  so  much  of 
the  personal  residue  bequeathed  to  the  charity  as 
was  secured  on  mortgage,  was,  notwithstanding  the 
length  of  time,  decreed  b][  Lord  Loughborough,  C, 
to  Uie  next  of  kin,  with  interest  from  the  fiung  of 
the  bill. 
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Judgment — November  SO,  1846. 

The  LORD  CHANCELLOR.— I  have  looked  through  die  pa|)en  m  dus 
case,  not  from  any  doubt  I  entertained  during  the  argument,  faiut  in  order  to 
see  whether  any  thing  suggested  itself  beyond  what  haa  struck  my  mind  at  the 
time  it  was  discussed;  the  result,  however,  has  only  been  to  confirm  the  ophnon 
I  then  formed,  that  there  is  no  ground  for  impeaching  this  decree.  Th6  claim 
is  for  an  account  of  equitable  waste  committed  by  the  plaintifTs  fathier,  wUle 
in  possession  of  the  family  estates  as  tenant  for  lire.  An  old  family  manskn- 
house  was  demolished  and  a  quantity  of  timber  in  the  park,  admitted,  to  a  cor* 
tain  extent  at  least,  to  have  been  ornamental  timber,  was  cut  down.  Whetbcr 
that  was  a  judicious  arrangement  <h*  not  for  the  family  it  is  quite  immaterial  to 
inquire,  for  a  tenant  for  life  has  no  right,  whatever  may  be  his  opinion  upon 
that  point,  to  alter  the  nature  of  property  belonging  to  another  person,  and 
therefore,  even  admitting  all  that  is  alleged  by  the  aefehdants  as  to  that,  the 
owner  of  the  estate  is  entitled  to  be  reimbursed  the  proceeds  of  that  equitable 
waste.  As  io  the  general  right,  therefore,  of  the  duke  to  compensation  for  the 
waste  committed  upon  his  estate,  there  is  no  doubt ;  the  only  question  is,  ulie* 
ther  any  tiling  has  occurred  to  deprive  him  of  that  riffht  ?  Several  groundi 
were  suggested  for  that  purpose:  First,  acquiescence.  Now  acquiescence  is  not 
the  term  which  ought  to  be  used.  If  a  party,  having  a  right,  stands  by  and 
sees  another  dealing  with  the  property  in  a  manner  inconsistent  with  that  right, 
and  makes  no  objection  while  the  act  is  in  progress,  he  cannot  afterwards  can* 
plain.  That  is  the  proper  sense  of  the  word  acquiescence.  In  that  sense,  how- 
ever, there  is  no  acquiescence  here,  for  the  act  was  done  when  the  present  duks 
was  a  minor,  and  when  if  he  had  knowledge  or  means  of  knowled^, — and  he 
does  not  appear  to  have  been  of  an  age  for  that, — ^nothing  of  acquiescence  ca 
be  imputed  to  him.  The  defence,  therefore,  which  is  really  intended  to  be  set 
up,  is  not  acquiescence,  but  release  or  abandonment  of  the  party^s  right.  Foe 
that  purpose,  however,  it  is  not  only  necessary  to  shew  that  the  plaintiff  knew 
of  the  acts  of  waste  having  been  committed,  but  that  he  knew  of  the  rigfati 
which  they  gave  him  against  his  father,  and  that,  having  such  knojrledge,  he 
did  some  act  amounting  to  a  release  of  that  right.  But  the  only  evidence  of 
knowledge  on  the  part  of  the  duke,  that  he  had  a  claim  of  a  pecuniary  nature 
against  his  father  m  respect  of  these  acts,  is  what  took  place  during  the  ne^ 
tiation  between  them  for  a  settlement  of  their  disputes ;  and  if  that  negotiatioQ 
had  been  carried  to  a  conclusion,  and  there  had  oeen  any  arrangement  of  pro- 
perty consequent  upon  it,  the  circumstance  of  the  plaintiff's  concluding  that 
arrangement  without  bringing  forward  a  claim  which  he  knew  to  be  outstanding 
against  his  father  might  have  been  urged  as  a  release  of  it.  But  the  negotia- 
tion in  fact  ended  in  nothing ;  no  arrangement  of  property  was  made  as  the 
result  of  it,  and  therefore  the  evidence  only  shews  that  at  that  time  this  claii* 
was  known  to  exist  as  one  which  the  present  duke  might  make  against  the  pro- 
perty  of  his  father.  That  cannot  be  said  to  amount  to  an  abandonment  or 
release  of  a  previously  existing  equitable  right.  Then,  as  to  cotupensation, 
that  entirely  fails ;  and  therefore  it  is  not  necessary  to  disciis«  what  might  or 
might  not  amount  to  compensation,  by  which  I  mean  (because  beyond  that  it 
cannot  bo  argued)  the  application  towards  the  improvement  of  the  estate  of  the 
tenant  in  tail,  of  the  proceeds  of  the  equitable  waste,  either  directly  or  imme- 
diately afterwards,  and  arising  out  of  the  prior  transaction ;  for  there  is  not 
only  no  evidence  of  such  application,  but  on  looking  at  the  answer,  I  find  no 
such  case  even  suggested.  Nothing  therefore  remains  but  the  question  of  time. 
That  has  been  the  point  principally  relied  upon,  and  no  doubt  a  great  many 
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rears  have  elapsed  since  the  waste  was  committed  ;  but  mere  lapse  of  time  is 
lothing  until  you  ascertain,  by  reference  to  the  situation  and  circumstances  of 
he  parties,  when  it  began  to  run  against  the  title  of  the  claimant.  Now  two 
leriods  were  here  suggested :  first,  the  time  when  the  present  duke  attained 
wenty-one,  which  was,  I  think,  in  the  year  1819.  There  is  nothing  whatever 
o  shew  me  at  that  time  he  knew  of  his  right ;  nor  is  that  material,  because 
rhere  the  statutable  time  has  run,  there  is  no  exception  to  it,  whether  the  party 
:dows  of  his  right  or  not.  But  here  the  answer  to  the  argument,  as  to  time, 
Sy  that  the  property  did  not  fall  into  possession  until  the  year  1838,  when  the 
enant  for  life  who  committed  the  waste  died.  Until  that  time  the  plaintiflTs 
ight  was  a  mere  contingency ;  if  he  had  died  before  his  father,  it  was  gone,  and 
t  iKras  only  on  the  death  of  his  father  that  he  became  absolutely  entitled,  as 
matit  in  tail,  to  the  proceeds  of  that  part  of  the  estate  which  had  been  impro- 
lerly  converted  into  money  by  the  tenant  for  life.  Now  I  in  vain  asked  for 
lOtnoritieB  to  shew  that,  under  these  circumstances,  a  party  whose  estate 
leoomes  vested  in  possession  on  the  death  of  the  tenant  for  life,  is  to  be  barred 
f  his  equity  if  the  tenant  for  life  lives  twenty  years  after  the  time  when  he 
ommitted  the  waste.  No  such  case  was  produced — none  certainly  exists.  The 
tile  of  law  is  quite  the  other  way.  The  second,  third,  fourth,  and  fifth  sections 
€  the  statute  8  &  4  Wm.  4,  c.  27,  all  apply  more  or  less  to  the  subject,  and 
btty  all  give  to  the  tenant  in  tail  his  remedy,  from  the  time  at  which  his  estate 
'eets  in  possession.  Indeed,  whether  this  case  be  considered  as  within  the  sta- 
ute,  or  whether  it  is  to  be  goVemed  by  the  rule  that  equity  follows  the  law,  it 
(rottld  be  strange  if,  where  an  act  of  forfeiture  has  been  committed  by  a  tenant 
W  life)  the  tenant  in  tail  is  not  bound  to  enter  for  the  forfeiture,  but  may  have 
\iW^nty  years  from  the  time  when  his  own  estate  vests  in  possession  ;  and  yet  the 
ttoinent  you  convert  a  legal  right  into  an  equitable  right,  that  is  to  say,  the 
SDMnent  you  divert  part  of  the  estate  from  its  proper  purpose  by  an  act  of 
M|iiiCable  waste,  the  tenant  in  tail  should  be  barred  by  the  lapse  of  twenty 
feaxB  from  the  time  when  the  waste  was  committed.  If  eauity  is  to  follow  the 
iftW,  this  Court  is  bound  to  adopt  the  rule  which  the  statute  has  laid 
iown,  and  to  allow  the  same  time  for  making  a  claim  of  this  kind  which 
ike  statute  gives  for  making  a  claim  to  the  land  itself.  Consistent  with  this 
m  the  rule  as  laid  down  by  Lord  Hardwicke  in  Kemp  v.  Westhrook  (1  Ves. 
m.  *78)>  (a)  recognized  by  Lord  Brougham  in  Bennett  v.  CoUey  (2  Mi  &  K. 
BS5)9  leaving  no  doubt  upon  my  mind  that  this  case  is  within  the  ordinary 
rale,  that  time  does  not  begin  to  run  against  a  tenant  in  tail  until  his  estate 
rests  in  possession.  These  are  the  only  grounds  on  which  this  claim  to  com- 
pensation was  resisted  on  the  part  of  those  who  represent  the  estate  of  the. 
tenant  for  life.  I  am  of  opinion  that  they  all  fail,  and  that  the  appeal  must 
be  disoiissed  with  costs. 

(<j  Kemp  ▼.  Wetihrook  (1  Ves.  278).  July,  1749.—  tenant;  and  if  he  comes  within  his  time  after  the 
Imv  Hardwickei  C.  de«ided  that  a  remainder-man  remainder  attached,  the  Statute  of  LimitaUons  will 
it  not  bound  to  enter  on  forfeiture  of  the  particular     not  bar. 
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THE  LORD  CHANCELLOR'S  COURT. 

December  Wand  21,  1846. 
Jordan  v.  Jones,  (a) 

Married  wemtm — DBtd^^wriadit&m, 

Th»  Court  has  never  exercised  the  power  ofcowtpMug  a  married  woman  to  execute  a  dead  wHiA  iem 
not  relate  to  her  separate  estate, 

MRS.  JONES,  one  of  the  defendants  in  this  suit,  had,  before  her  xnairiage^ 
deposited  with  the  plaintiif  the  title-deeds  of  certain  fireehold  proper^  of 
which  she  was  mortgagee  in  fee.  The  plaintiff  had  filed  his  bill  for  foredome 
of  the  mortgage,  or  for  a  sale,  and  by  the  decree  it  was  directed  that  the  ertate 
should  be  sdc^  and  that  all  proper  parties  should  join  in  the  conveyance.  The 
estate  was  sold,  and  the  purchase-money  paid  into  court,  but  Mrs.  Jones  and 
her  husband  refused  to  execute  the  conveyance.  Vice-Chancellor  Wigraa 
made  an  order,  the  12th  general  order  of  26th  August,  1841,  directing  that 
Mrs.  Jones  should,  within  four  days  after  service  of  the  order,  execute  the 
conveyance  in  pursuance  of  the  decree,  and  acknowledge  it  under  the  Act  for 
taking  acknowledgments  of  married  women  (S  &  4  Wm.  4,  c.  74). 

Cooper  and  Saunders  now  moved,  by  way  of  appeal,  to  discharge  ao  mudi 
of  the  order  as  directs  Mrs.  Jones  to  execute.  They  contended  that  the  Coiot  i 
had  no  power  to  enforce  its  process  of  contempt  by  attachment  i^ainst  a  mairied 
woman,  and  consequently  would  not  make  a  vain  order.  The  only  way  ia 
which  a  married  woman  conveyed  an  estate  before  the  Fines  and  Kecoveriei^ 
Abolition  Act  was  by  a  fine,  and  now  she  conveys  by  the  statutable  deed ;  bat 
in  both  cases  it  is  essential  that  her  act  should  be  a  voluntary  one.  There  wai 
no  case  in  which  a  married  woman  had  been  committed  for  refusing  to  execnte 
a  deed.  That  the  Court  would  not  always  enforce  against  the  husband  i 
covenant  that  his  wife  should  join  in  a  conveyance,  lest  he  might  put  a  cod' 
strain t  upon  his  wife.  Sugden'a  Vendors  and  Purchasers,  10th  ed.  c  4^ 
sec.  8,  p.  333;  Outram  v.  Round  (4  Vin.  Abr.  208,  pi.  4);  (6)  Emery  "t. 
Wase  (8  Ves.  606) ;  (c)  Daniel  v.  Adame  (Ambler,  496) ;  (d)  Davies  ▼. 
Jones  (1  New  Rep.  267)  ;  (c)  Martin  v.  MUchell  (2  Jac.  &  Walk.  425).  (/) 

Giffard  contenaed  that  all  the  cases  mentioned  related  to  cases  in  which  toe 
husband  had  agreed  to  sell  the  wife's  estate ;  and  that  it  was  only  to  ascertain 

(a)  Rq)orted  by  R.  G.  Wblford,  Esq.,  Barris-  private  contract^  for  more  than  the  price  tWyi*" 

ter.at-law.  quired :   the  buyer  shall  not  compel  ap^xfie  pc^ 

{V\  Outram  v.  Round  (4  Vin.  Abr.  203,  pi.  4). —  formance. 

Lord  Cowper,  C.  in  this  case  thought  It  was  a  great  Husband  delivering  his  wife'»  complimepti  in  a 

breach  upon  the  wisdom  of  the  law,  which  secures  letter  to  the  agent  is  no  proof  of  her  joining  • 

the  wife's  lands  from  being  aliened  by  the  husband  giving  authority  to  agent. 

without  her  free  and  volnntary  consent,  to  lay  a  (e)  Daviesv,  Jones  (I  New  Rep.  267).     Mtytii 

necessity  upon  the  wife  to  part  with  her  lands,  or  1805.— Sir  James  Mansfield,  C.J.  said,  «*Nothii| 


otherwise  to  be  the  cause  of  her  husband^s  lying  can  be  more  absurd  than  to  allow  a  married  ^ 

in  prison  all  his  days.  to  be  compelled  to  levy  a  fine  through  the  fearol 

(c)  Emery  v.  Wase  (8  Ves.  505).     May  7, 14,  20,  her  husband  being  sued  and  thrown  into  gaol,  wha 

21,  1803.— Lord  Eldon,  C.  in  this  case  observed,  the  general  principle  of  law  is,   that  a  maitw 

that  **  the  policy  of  the  law  is,  that  a  wife  is  not  to  woman  shall  not  be  compelled  to  levy  a  fine, 
part  with  her  property  but  by  her  own  spontaneous  (/)  Afar/inv.3/i7cAe//(2  Jac.&Wallc.425).    Feb. 

and  free  will.'»  17,  18,  24,  Dec.  6,  23,  1820.— Sir  Thomas  Plunier, 

{(l)  Daniel  v.  Adams  (Ambler,  495).     1765.     Sir  M.  R.  said,  in  the  judgment  of  this  case,  "  With  i 

Thoraas  Sewell,  M.  R.— Baron  and  feme,  having  married  woman  there  can  be  no  binding  contract; 

joint  power  to  sell  an  estate  of  the  wife's,   give  the  instrument  is  not  good  as  an  agreement,  then 

authority  to  an  agent  to  sell  by  auction :  he  sells  by  how  can  it  be  said  to  bind  her  ?  " 
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that  she  executed  a  deed  without  beins  influenced  by  marital  control  that  a 
separate  examination  was  required.  That  it  would  paralyze  the  Court  in  the 
execution  of  many  decrees,  if  a  married  woman  could  not  be  compelled  to 
execute  a  proper  conveyance.  There  was  nothing  in  the  Act  by  which  process 
of  contempt  was  regulated  (1  Wm.  4,  c.  86,  sec.  16,  rule  16)  to  give  colour  foJr 
the  exemption  of  married  women  from  its  operation. 

Cooper^  in  reply,  suggested  that  the  parties  might  have  obtained  an  ordet 
for  another  person  to  execute  the  deed,  under  the  Trustee  Act  (1  Wm.  4f» 
c.  60). 

The  LORD  CHANCELLOR.— When  it  has  been  shewn  that  the  married 
woman  is  a  trustee,  there  will  no  longer  be  any  difficulty.  It  is  new  to  me  to 
kam  that  there  is  any  difficulty  as  to  the  jurisdiction  of  this  Court  in  compelling 
a  married  woman  to  execute  a  conveyance  pursuant  to  a  decree.  Thedimculty 
18,  that  the  order  compels  her  to  do  that  which  the  statute  says  shall  be  volun** 
tarj.  There  is  no  doubt  that  all  the  rules  reouiring  the  execution  of  deeds  ht- 
married  women  to  be  voluntary  are  intendea  to  protect  them  against  their* 
■husbands.  I  understand  that  the  same  question  came  before  me  when  I 
formerly  held  the  great  seal,  and  that  I  then  decided  it.  I  will  direct, 
inquiries  to  be  made  as  to  what  was  done  in  that  case,  before  I  give  judgment.. 

December  81, 1847. 

The  LORD  CHANCELLOR— I  have  been  furnished  with  a  note  of  the- 
case  of  Fowon  v.  Foxon  (1886),  the  case  to  which  I  before  referred,  and  in 
>irhich  the  same  question  occurred.  In  that  case  I  concurred  with  the  opinion 
to  which  the  Master  of  the  Rolls  had  come,  that  this  Court  has  no  autnority 
to  make  such  an  order  as  this  against  a  married  woman.  I  am  of  opinion  that 
the  conclusion  come  to  in  that  case  was  correct,  and  shall  decide  in  the  same 
•wav  in  this  case.     The  order  of  the  Vice-Chancellor  must  be  discharged. 

J  [Note.— See  King  v.  Leech  (2  Hare,  57),  in  which  a  mortgagor  abroad  wa« 
d  to  be  a  trustee  within  1  Wm.  4,  c.  60.] 


THE  LORD  CHANCELLOR'S  COURT. 

January  18,  1844,  and  February  26, 1845. 
MoRBALL  t?.  Sutton,  (a) 

WiU — Construction — Inconsistent  gifts — Ruks  ofinterpretation^-'Intention, 
Th^rules  hy  which  clauses  of  a  will,  which  are  plainly  inconsistent,  should  be  construed,  considered. 
Which  of  such  inconsistent  clauses  shall  be  refected  must  be  governed  by  the  intention  of  the  testator 
as  apparent  upon  consideration  of  the  whole  wUl 

THIS  was  an  appeal  from  the  iudgment  of  the  Master  of  the  Rolls,  upon 
the  construction  of  the  will  of  Edward  Lloyd ;  and  the  question  was 
whether  Sarah  Calcott  the  younger  took,  under  the  will,  a  life  estate  only  in 
certain  leasehold  property,  or  whether  she  took  an  absolute  interest.     The  case 
(o)  Reported  by  R.  G.  Welford,  Esq.,  Barrister-at-law. 
T   2 
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had  been  twice  argued  before  the  Master  of  the  Rolls,  (a)  and  it  now  came  bj 
way  of  appeal  to  this  court,  and  was  argued  before  the  Lord  Chancellor  (Lord 
Lyndhurst),  assisted  by  Mr.  Baron  Parke  and  Mr.  Justice  Coleridge. 

Edward  Lloyd  by  his  will,  which  was  dated  in  1789«  gave  a  leasSiold  estate 
in  the  following  terms : — 

"  I  give  and  bequeath  unto  Ann  Elizabeth  Waring,  Sarah  Calcott  the  eldei:^ 
and  Mary  Spencer,  all  my  leasehold  estate  in  Gloucestershire,  held  under  the 
Dean  and  Chapter  of  Bristol,  to  hold  to  them  for  and  during  their  joint  natural 
lives,  and  tlie  life  of  the  longer  liver  of  them,  but  subject  nevertheless  to,  and 
charged  and  chargeable  with,  the  following  annuities ;  that  is  to  say,  one  annuity 
of  20/.  a  year  to  Esther  Jerginson  during  her  life,  and  with  one  other  annuity 
of  20/.  a  year  to  Sarah  Jerginson,  daughter  of  the  said  Esther  Jerginson, 
during  her  life,  and  with  one  other  annuity  of  10/.  a  year  to  Mrs.  Addenbrooke; 
which  several  annuities  I  do  hereby  direct  to  be  charged  on  my  estate  m 
Gloucestershire,  and  to  be  paid  half-yearly,  as  the  rents  of  the  said  estate  can 
be  received,  without  any  deduction  for  taxes  or  otherwise ;  and  from  and  after 
the  decease  of  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott,  and  Maiy 
Spencer,  I  give,  devise,  and  bequeath  my  said  leasehold  estate  in  Gloucestershire, 
subject  to  the  said  several  annuities  as  aforesaid,  to  the  said  Sarah  Calcott  the 
younger,  if  she  shall  be  then  living,  her  executors,  administrators,  and  assigns, 
subject  to  the  said  annuities  charged  thereon,  during  the  term  of  her  natural 
life ;  and  if  the  said  Sarah  Calcott  the  younger  die  in  the  lifetime  of  the  said 
Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer,  leaving 
any  lawful  issue  of  her  body  that  shall  be  living  at  the  decease  of  the  surviyor 
of  them,  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and  Marjr 
Spencer,  then  I  give  and  devise  and  bequeath  the  said  leasehold  premises,  tram 


(a)  The  following  are  the  material  passages  from 
the  judgment  delivered  by  the  Master  of  the  Rolls 
(Lord  Langdale),  November  26,  1841  (4  Bcav. 
482)  :— 

The  events  contemplated  by  the  testator  were, — 

First.  Sarah  Calcott  the  younger  dying  in  the 
lifetime  of  the  preceding  tenants  for  l^e,  with  or 
without  children. 

Secondly.  Her  surviving  the  three  tenants  for 
life. 

If  she  died  in  the  lifetime  of  the  three,  leaving 
children  who  should  be  then  living  at  the  death  of 
the  sur\'ivor  of  the  three,  these  children  were  to 
take. 

If  she  died  in  the  lifetime  of  the  three,  or  either 
of  them,  without  leaving  any  child,  there  was  a  gift 
over. 

If  she  survived  the  three  tenants  for  life,  then, 
after  the  death  of  the  three  first  tenants  for  life,  the 
testator  bequeathed  the  leasehold  estate  (subject  to 
the  annuities)  to  Sarah  Calcott  the  youni^er,  her 
executors,  administrators,  and  assigns,  «ubject  to 
the  annuities  charged  thereon,  during  her  natural 
life  ;  and  it  is  upon  the  construction  of  this  clause 
that  the  question  depends. 

Primd facie,  the  words  in  which  the  clause  is  ex- 
pressed are  inconsistent ;  the  executors  and  admi- 
nistrators of  Sarah  Calcott  could  have  no  interest 
in  an  estate  limited  to  her  for  life  only. 

And  the  argument  on  the  one  hand  has  turned 
upon  the  possibility  of  attributing  a  meaning  to  the 
words  '*  executors  and  administrators,"  which  may 
be  consistent  with  the  limitation  for  life ;  and,  on 
the  other  hand,  upon  the  possibility  of  attributing 
to  the  words  **  during  her  natural  Ufe  *'  a  meaning 
consistent  with  the  gUt  of  an  absolute  interest ;  and 
each  party  has  contended,  that  if  the  words  be  irre- 
trievably inconsistent,  rach  of  tiiea  ai  are  repag* 


nant  to  the  interest  which  is  claimed  should  be 
rejected. 

In  a  case  like  this  it  is  impossible  to  eome  tst 
conclusion  entirely  satisfactory.  We  cannot  ressos 
upon  what  the  testator  might  have  done,  if  the  esse 
had  occurred  to  him.  A  vdll  so  inaocuratrif 
expressed  does  not  afford  the  means  of  clesxly 
ascertaining  the  general  intention ;  and  the  mode 
in  which  the  residuary  gift  is  expressed  affords  so 
evidence  of  the  intention  of  the  testator  in  the  psr- 
ticular  clause  ;  and  what  is  still  more  unfortunate 
is,  that  neither  of  the  only  two  constructions  which 
can  be  put  upon  the  words  vnll  have  the  effect  of 
making  every  part  of  the  clause  clear  and  con- 
sistent. The  plaintiff  contends  that  the  wordl 
'*  executors  and  administrators  *'  have  a  just  ope- 
ration in  securing  the  legatee  as  tenant  for  life  s 
proportion  of  the  fines  which  she  might  have  to  psf 
on  renewal ;  and,  moreover,  that  the  words  **  duri< 
her  natural  life,*'  occurring  at  the  end  of  the  sen- 
tence, are  entitled  to  great  weight. 

The  defendants  contend,  that  the  wjrds  **  durinf 
the  term  of  her  natural  life"  may  be  annexed 
exclusively  to  the  immedinhsly  preceding  words, 
**  subject  to  the  annuities  charged  thereon,"  so  si 
to  intimate  no  more  than  that  the  legatees,  taking 
an  absolute  interest,  were,  during  her  life,  to  ksif 
down  the  charges. 

There  are  objections  to  both  these  views  of  tbe 
case ;  b«t  on  the  best  consideration  I  bare  bees 
able  to  give  it,  and,  as  I  own,  without  being  able 
entirely  to  satisfy  myself,  it  appears  to  me  that  the 
interpretation  in  favour  of  the  plaintiff  is  most  pro- 
bable and  most  consistent  with  the  rules  of  con- 
struction and  with  the  rest  of  the  bequest,  and  I 
think  that  the  declaration  must  be  that  Sank 
Calcott  the  younger  took  only  an  estate  for  hfe. 
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and  after  the  several  deceases  of  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott 
the  elder,  and  Mary  Spencer,  to  such  child  or  children  of  the  said  Sarah  Calcott 
the  younger  as  shall  be  then  living,  to  be  equally  divided  between  them,  if 
more  than  one,  share  and  share  alike  :  provided,  that  if  any  child  of  the  said 
Sarah  Calcott  the  younger  shall  be  then  dead  leaving  issue  then  living,  such 
issue  shall  be  entitled  to  the  same  share  as  his,  her,  or  their  parent  would  have 
been  if  then  living,  equally  between  them,  if  more  than  one.  But  if  the  said 
Sarah  Calcott  the  younger  shall  die  in  the  lifetime  of  the  said  Ann  Elizabeth 
Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer,  or  either  of  them,  without 
leaving  any  lawful  issue  of  her  body  that  shall  be  living  at  the  decease  of  the 
survivor  of  them,  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder, 
and  Mary  Spencer,  then  I  give,  devise,  and  bequeath  all  my  leasehold  estates 
ia  Gloucestersliire,  after  their  several  deceases  (but  subject  to  the  said 
annuities  to  Esther  Jerginson,  widow,  and  her  daughter  Sarah  Jerginson),  to 
tbe  said  Thomas  Jerginson,  the  son,  and  the  said  Charles  Morrall,  their  execu- 
tors, administrators,  and  assigns,  for  all  the  then  residue  of  my  said  leasehold 
interest  therein,  in  equal  shares  and  proportions. 

**  And  it  is  my  will,  and  I  do  hereby  require,  that  the  person  or  persons  wha 
shall  be  possessed  of  the  said  leasehold  estate,  by  virtue  of  this  my  will,  shall 
r^aew  the  said  lease  as  often  as  occasion  shall  reqiure,  and  not  permit  or  suifer 
the  same  to  be  forfeited  or  become  void,  and  that  the  expense  of  renewing  the 
same  shall  be  paid  by  and  out  of  the  rents  and  profits  of  the  said  premises  at 
the  time  of  renewal  thereof,  without  prejudice  to  the  said  annuitants ;  and  that 
the  several  persons  entitled  to  the  rents  of  the  said  estate,  except  the  said 
aimuitants,  shall  pay  a  proportion  of  such  expense,  according  to  the  amount 
of  their  respective  estates  and  interests  in  the  said  premises;  and  if  any 
or  either  of  such  persons  interested  (except  as  aforesaid)  shall  refuse  to  pay 
a  proportionable  share  thereof  as  aforesaid,  tnat  the  persons  in  possession  of  the 
amd  premises  may  detain  and  deduct  the  same  out  oi  the  estate. 

Sarah  Calcott  the  younger  married  —  Sutton,  and  survived  the  three  tenants 
for  life. 

Kinderaley^  Wigram^  and  G.  L.  Russettf  for  the  plaintiff,  contended  that 
Sarah  Calcott  took  only  a  beneficial  life  estate,  and  that  the  absolute  estate 
first  given  to  her  was  only  to  enable  her  to  renew  the  leasehold  interest. 

Tierneyy  Bethell,  and  ChandlesSf  for  the  defendants,  contended  that  Sarah 
Calcott  took  the  leasehold  estates  absolutely. 

The  following  cases  were  referred  to  m  the  course  of  their  argument  :— 
-Doe  dem.  Cotton  v.  Stenlake  (12  East,  616) ;  (a)  Chambers  v.  Brails- 
fm-d  (19  Vesey,  686) ;  (6)  Spry  v.  Bromfield  (7  Mees.  &  Wei.  545 ;  9 
aim.  534,  and  10  Sim.  94  and  224) ;  (c)    Andrew  v.  Southhouse  (6  Term 

(a)  Dot  linn.  Cotton  ▼.  Stenlake  (13  East,  615).  reject  those  words,  or  such  uncertainty  from  their 

Julys,  1810.    Lord  EUenborongh,  C.  J.— This  was  use,  that  no  effect  can  be  given  to  them.*'    And 

m  devise  to  A.  and  her  heirs  during  their  lives.    A.  ••  the  rule  is,  that  words  are  not  to  be  rejected, 

bad  two  children  before,  and  a  third  bom  after  unless  you  cannot  by  any  possibility  give  them  a 

making  the  will.    His  lordship  said,  that  an  inter-  rational  construction." 

metation  of  a  will  which  would  exclude  the  after-  (c)  Spry  v.  Bron\field  (7  M.  &  W.  545 ;  9  Sim. 

Bom  child  from  talcing,  is  alone  a  sufficient  reason  634,  and  10  Sim.  94,  224).  January  30,  1841.  Ex- 

against  it;  and  he  held  that  these  latter  words  were  chequer  of  Pleas.    Abioger,  L.  C.  B.,  Alderson, 

repugnant  to  the  others,  and  that  A.  took  an  estate  Gurney,  Maule,  BB.— A  testator  devised  his  real 

c^  inheritance.  estates  at  B.,  after  the  decease  of  his  wife,  to  J.  B., 

(6)  Chambers  v.  Brctiltford  (19  Ves.  635).   No-  **  but  at  his  death,  the  whole  to  J.  B.'s  wife  and 

vember  18  and  19,  1816.    Lord  Eldon,  C.— His  children,  and  which  children,  at  the  death  of  their 

lordship  in  the  judgment  of  this  case  said,  **  That  mother,  should  inherit  the  same  jointly  daring  their 

which  is  the  construction  primd  facie  must   be  lives ;  and  if  the  said  children  should  die  before  they 

adopted,  unless  there  is  such  an  impossibility  of  so  arrived  at  the  age  of  twenty-one,  the  testator  wilted 

constraing  tbe  will  as  can  authorize  the  Court  to  that  the  estates  should  go  to  H.  S.,  and  to  the  uae 
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Rep.  292)  ;  (a)  Reece  v.  Steel  (2  Sim.  2S8)  ;  (6)  Doe  dem.  Leicester  v.  Biggt 
(2  Taunton,  118) ;  (c)  Smith  v.  PybtM  (9  Ves.  666) ;  (d)  Boon  v.  Comforth 
(2  Ves.  277)  ;  (e)  1  Jarman  on  Wills,  453 ;  2  Jarman,  747 ;  Doe  v.  Biggs 
(2  Taunton,  209)  ;  (c)  Soulle  v.  Gerard  (Cro.  Eliz.  625) ;  (/)  White  v.  Barber 
(6  Burr.  2703 ;  S.  C.  Ambler,  701).  (g) 

The  two  learned  judges,  having  differed  in  opinion,  delivered  their  opinions 
seriatim. 

Parke,  B. — The  case  lies  in  a  very  narrow  compass,  and  depends  upon 
the  construction  of  one  clause  in  the  will  of  the  testator,  Edward  LIoycL 
By  that  clause  the  testator,  after  bequeathing  three  annuities  together,  and 
charging  them  on  the  testator'^s  Gloucestershire  estate,  gives  the  estate  to  three 
persons,  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer, 
for  their  lives ;  and  then  the  testator  proceeds  as  follows :  ^^  From  and  after  the 
decease  of  the  said  three  persons,  I  give  and  bequeath  my  said  leasehold  estate 
in  Gloucestershire  (sul^ect  to  the  said  several  annuities  as  aforesaid),  to  Sarah 
Calcott  the  younger,  if  she  shall  be  then  living,  her  executors,  administrators, 
and  assigns  (subject  to  the  said  annuities  charged  thereon),^ — in  a  parenthesis, 
<*  during  the  term  of  her  natural  life."  And  the  question  is,  whether,  under 
this  clause,  Sarah  Calcott  the  younger,  who  survived  the  three  tenants  for  life^ 
took  the  absolute  interest,  or  only  a  life-interest  in  the  leaseholds.  In  asce^ 
taining  the  intention  of  the  testator,  or  rather  the  meaning  of  the  words  used 
by  him  in  this  clause,  we  must  apply  the  rules  of  construction  which  have  been 
established  for  the  purpose  of  attaining  as  great  a  degree  of  certainty  in  judicial 
decisions  as  the  nature  of  the  subject  admits.  These  rules,  so  far  as  they  are 
applicable  to  the  present  question,  are  admitted  to  be,  that  technical  words 


and  benefit  of  him  and  hit  children.*'  J.  B.  and 
wife  bad  five  children,  one  of  whom  died  in  the  life- 
time of  the  testator,  another  died  after  hit  death 
under  twenty-one,  and  a  third  attained  twenty -one, 
and  died  nnmarried  and  intestate.  The  two  snr- 
iriving  children,  after  the  death  of  the  testator's 
widow,  and  of  their  parents,  executed  a  disposition 
under  the  3  &  4  Wm.  4,  c.  74,  for  barring  all  re- 
mainders in  the  estates  at  B. :  the  Court  held  that 
these  two  children  took  an  estate  in  fee-simple,  as 
tenants  in  common,  in  the  estates  in  question. 

(a)  Andrew  ▼.  Southhouse  (5  Term  Rep.  292). 
June  4, 1793.  Kenyon,  L.  C.  J.,  Ashhurst,  Buller, 
and  Grose,  JJ.— The  Court  held  that  a  devise  of 
testator's  lands  at  W.,  and  all  his  interest  in  the 
estates  of  J.  C,  deceased,  to  L.  A.  for  life,  and 
after  L.  A.'s  decease,  to  E.  S.,  charged  with  an 
annuity  to  J.  T.  for  life,  gives  a  remainder  in  fee 
toE.  S. 

Lord  Kenyon  in  his  judgment  remarked,  that 
"  for  nearly  half  a  century  Tt  has  been  the  wish  of 
the  courts  to  give  effect  to  the  intention  of  the 
devisor  as  far  as  they  can.  It  has  frequently  been 
observed,  that  in  almost  every  case  where  the  words 
of  the  devise  have  been  so  restrained  as  to  give 
only  an  estate  for  life,  the  decision  has  been  against 
what  may  be  supposed  to  have  been  the  private  in- 
tention of  the  devisor.  And  Lord  Mansfield  often 
said,  that  it  appeared  to  him  that  persons  in  gene- 
ral, who  made  their  own  wills,  thought  that  the 
same  words  were  sufficient  to  pass  an  estate  of 
inheritance  that  are  used  to  convey  a  mere  chattel 
interest.  Generally  speaking,  where  there  are  no 
words  of  inheritance  annexed  to  the  devise  of  lands, 
only  an  estate  for  life  will  pass,  unless  there  be 
somr thing  in  the  will  to  shew  that  the  devisor  in- 
tended to  give  a  greater  estate.*' 

(6)  Reece  v.  Sieel  (2  Sim.  233).  March  17, 1828. 
Sir  L.  Shadwell,  V.  C.  E.— In  this  case  his  Honour 


held,  that  a  devise  to  A.  for  life,  and  to  her  heirs, 
the  issue  of  her  body  for  ever,  for  their  lives ;  asd 
in  case  A.  has  no  son,  then  to  her  eldest  daughter; 
followed  by  a  proviso,  containing  a  derise  over  if  A. 
left  no  issue,  or  they  should  become  extinct,  creitei 
an  estate  tail  In  A. 

(c)  Doe  dem.  Leicetter  ▼.  Biggs  (2  Taunt.  113). 
June  21, 1809.— Mansfield,  C.  J.  in  thejudi^mcat 
of  this  case  said,  '*  The  general  rule  is,  that  if  there 
be  a  repugnancy,  the  first  words  in  a  deed,  and  the 
last  words  in  a  will,  shall  prevail." 

((f)  Smith  V.  Pybua  (9  Ves.  566).  June  22  and 
23,  1804.  Sir  Wm.  Grant,  M.  R.— An  aiundtj, 
part  out  of  the  general  assets,  part  specific,  upoi 
the  intention,  out  of  the  funds,  some  perpetual, 
others  temporary,  was  to  be  divided  equally  betvrcca 
A.,  B.,  and  C,  and  their  heirs,  or  the  survivor  of 
them,  *'  in  the  order  they  are  now  mentioned." 

A.  dying  in  the  lifetime  of  the  UsUtrix,  her  share, 
the  M.  R.  held,  goes  to  B.  and  C.  equally;  the 
concluding  words,  "  in  the  order,"  &c.,  being  w- 
jected  as  repugnant. 

(e)  Boon  v.  Con^orth  (2  Ves.  277).  May  13, 
1751.— Lord  Hardwicke,  C.  in  thi»  case  decided 
that  if  there  are  contradictory  words  in  a  will  which 
cannot  be  reconciled,  some  mast  be  rejected. 

(/)  Soulle  V.  Gerard  fCro.  Elis.  525).— A  devise 
to  one  of  four  sons  and  his  heirs  for  ever ;  and  if  he 
die  within  age,  or  without  issue,  to  his  three  other 
sons  jointly.  The  devisee  had  issue  a  daughter, 
and  died  within  age.  The  Court  adjudged  that  he 
took  an  estate  tail. 

{g)  White  v.  Barber  (5  Burr.  2703).  April  23, 
1771  .—In  this  case  the  judges  of  the  King's  Bench. 
Mansfield,  Aston,  Willes,  and  Ashurst,  certified 
that  a  provision  in  a  will  for  children  comprehends 
all  the  children,  whether  bom  before  or  after  tbe 
testator's  decease. 
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are  primd  facie  to  be  understood  in  their  strict  technical  sense ;  that  the  clause 
is,  if  possible,  to  receive  a  construction  which  will  give  to  every  expression  in 
it  some  efTect,  so  that  none  may  be  rejected  ;  that  all  the  parts  of  the  will  are 
to  be  construed  so  as  to  form  a  consistent  whole ;  that  of  two  modes  of  con- 
struction, that  mode  is  to  be  preferred  which  would  prevent  an  intestacy ;  and 
that,  where  two  provisions  of  a  will  are  totally  irreconcilable,  so  that  they 
cannot  possibly  stand  together,  and  there  is  nothing  in  the  context  or  general 
scope  of  the  will  which  leads  to  a  different  conclusion,  the  last  shall  be  con- 
sidered as  indicating  a  subsequent  intention,  and  will  prevail.  (Co.  Litt.  112,  b.) 
It  was  argued,  indeed,  that  this  last-mentioned  doctrine  applied  only  to 
separate  clauses ;  but  that  is  not  so,  for  it  has  been  adopted  where  there  are 
inconsistent  expressions  in  the  same  clause,  as  in  Doe  dem.  Leicester  v.  Biggs 
{supra)y  where  the  devise  was  to  trustees,  "  to  pay  unto,  or  else  permit  and 
suffer  the  testator's  neice  to  receive  the  rents ;"  and  it  was  held  that  the  last 
words  vested  in  her  the  legal  estate. 

In  applying  the  above  rules,  the  counsel  on  each  side  contend  that  the  words  on 
which  they  respectively  rely  are  strictly  technical ;  and  it  is  true  they  are  equally 
technical ;  but  in  their  proper  legal  sense  they  are  quite  inconsistent  with  each 
other.  Counsel  of  both  parties  argue,  however,  that  these  expressions  are  only 
seemingly  contradictory,  and  each  side  contends  that  they  may  be  reconciled  so 
as  to  establish  the  claim  of  their  respective  clients.  The  appellant  argues  that, 
assuming  the  absolute  interest  in  the  term  to  be  given  to  Sarah  Calcott  by  the 
words  "  to  her  executors,  administrators,  and  assigns,*"  the  subsequent  words, 
*'  during  her  natural  life,*"  may  be  explained  to  mean,  that  she  should  be 
subject  to  the  annuities  for  her  natural  life,  and  so  should  be  personally  liable 
during  life  to  them,  though  the  lease  might  have  determined.  The  respondent's 
counsel,  on  the  other  hand,  insist  that  tne  gift  of  the  estate  to  Sarah  Calcott, 
her  executors,  administrators,  and  assigns,  may  be  made  consistent  with  a  gift 
to  her  of  a  life-estate  only,  by  understanding  the  former  words  in  a  secondary 
and  imperfect  sense,  as  that  tne  rents  of  the  estate  fallen  during  the  life  of  the 
legatee  should  devolve  on  her  executors ;  or  that  the  executors  should  have  a 
right,  after  her  death,  to  repay  themselves  any  advance  she  might  have  made 
for  renewal  of  the  leases,  as  provided  for  in  a  subsequent  clause ;  or  that  the 
legal  estate  was  given  to  her  and  her  executors,  and  the  beneficial  estate 
<jmy  for  life. 

There  are  great  difficulties  in  adopting  any  of  these  explanations.  That 
proposed  by  the  appellant,  besides  being  a  very  strained  construction,  requires 
us  to  reject  the  marks  of  parenthesis  which  are  clearly  visible  in  the  probate  of 
tbe  will,  and  which  shew  that  the  testator  means  the  sentence  to  be  read, 
passing  over  the  intermediate  words,  as  if  it  had  contained  a  gift  to  Sarah 
Calcott,  her  executors,  administrators,  and  assigns,  for  her  natural  life.  On 
the  other  hand,  all  the  modes  suggested  on  the  part  of  the  respondent  have 
more  or  less  of  inconsistency,  for  ail  suppose  a  gift  to  executors  and  adminis- 
trators of  a  person  during  life ;  that  all  of  them  make  the  words  superfluous  is 
not  a  serious  objection. 

It  is  then  contended  for  the  appellant,  that  the  context  in  the  will  affords  clear 
evidence  of  the  tesator'^s  intention,  and  is  sufficient  to  enable  us  to  decide  between 
these  contradictory  provisions,  and  his  counsel  call  upon  us  to  adopt  the  construc- 
tion which  gives  the  legatee  the  absolute  interest.  The  part  of  the  context  in  the 
wil],on  which  reliance  is  placed  for  this  purpose,  is  that  which  immediately  follows, 
by  which  the  testator  provides,  that  if  Sarah  Calcott  died  in  the  lifetime  of  the 
three  tenants  for  life,  leaving  lawful  issue,  her  children  should  take  the  estate ; 
and  if  without  issue,  it  should  go  to  Jerginson  and  Morrall.     And  this  clause, 


460  REAL  PROPERTY  AND  CONVEYANCING  CASE& 

it  is  argued,  shews  an  intention  to  provide  for  the  issue  of  Sarab  Caloott,  and 
in  the  event  which  has  happened,  that  can  only  be  done  by  construing  the  clause 
in  question  to  give  the  absolute  interest  to  Sarah  Calcott,  which  would  enaUe 
her  to  provide  for  her  children  by  resettlement  or  otherwise,  and  so  give  tkem 
an  indirect  benefit. 

I  admit  that  if  I  could  find  in  the  context  any  satisfactory  evidence  of  an 
intention  to  provide  for  the  issue  of  Sarah  Calcott  the  younger,  either  genenJlj 
or  in  the  event  that  has  happened,  that  would  be  a  ground  far  rejecting  tiie 
latter  words,  which  give  her  an  estate  for  life,  and  retaining  the  former,  which 
give  an  absolute  interest.  As,  for  instance,  to  put  the  clearest  case— supposiif 
the  testator  in  his  will  had  recited  that  it  was  his  intention  to  provide  for  the 
issue  of  Sarah  Calcott,  or  to  enable  her  to  provide  for  them,  in  any  event  thai 
would  have  afforded  a  sufficient  ground  for  deciding  that  the  former  words 
expressed  the  testator'^s  real  meaning,  and  the  latter  had  been  introduced  acci- 
dentally ;  and  of  course,  if  tlie  same  conclusion  could  be  fairly  drawn  from 
other  parts  of  the  will,  the  same  result  would  follow.  But  I  cannot  find  in 
the  context  any  indication  of  an  intention  to  provide  for  the  issue  generally, 
but  only  to  provide  for  them  in  one  event,  that  is,  the  death  of  Sarah  Calcott 
the  younger  during  the  lives  of  the  three  tenants  for  life.  In  that  event,  he 
makes  a  provision  for  them  expressly,  and  not  by  giving  an  estate  to  the  mother 
to  enable  her  to  do  so  ;  and  in  that  event  also  he  gives  an  interest,  on  the  failiire 
of  issue,  to  Jerginson  and  Morrall ;  but  he  gives  none  to  them  if  Sarah  Caleott 
survives  tlie  tenants  for  life,  and  dies  without  issue.  He  certainly  did  not 
mean  to  give  a  contingent  benefit  in  any  event  to  Jerginson  and  Morrall, 
but  has  made  it  depend  upon  the  event  of  Sarah  Calcott  dying  before  the 
tenants  for  life.  How  can  we  say  that  he  had  not  the  same  intention  as  to  the 
children  ? 

Again,  if  there  had  been  a  general  intention  to  provide  for  the  children,  by 
giving  the  mother  the  entire  estate,  why  did  he  not  give  that  estate  to  hi 
whether  she  survived  the  tenants  for  life  or  not  ?  And  why  does  he  give  an  d»- 
lute  estate  to  her  if  she  survives,  whether  she  has  issue  or  not  ?  It  is  perfectly 
clear  that  there  is  no  uniform  and  consistent  intention  to  provide  for  the  issue 
in  any  event,  by  the  particular  mode  of  giving  an  absolute  estate  to  the  mother. 
It  appears,  therefore,  to  me,  to  be  a  mere  conjecture  that  the  testator  meant 
a  benefit  to  the  issue  in  the  event  which  has  happened.  The  words  of  the  will 
in  no  part  are  such  as  to  form  a  legitimate  ground  for  judicial  interpretation 
that  he  did.  It  is  not,  indeed,  an  unreasonable  supposition  that  the  testator 
might  mean  to  enable  the  mother  to  provide  for  her  issue  if  she  survived,  by 
giving  her  the  entire  estate,  and  introduced  the  words  "  for  life*"  by  mistake; 
nor  is  it,  on  the  other  hand,  unreasonable  to  suppose  that  he  meant  to  giv 
her  a  life-estate  only,  and  that  he  did  not  mean,  in  that  event,  to  provide  for  Ae 
children  at  all ;  nor  is  it  unreasonable  to  suppose  that  he  meant  to  give  Sarali 
Calcott  a  life-estate,  and  that  the  word  "  executors  ^  slipped  into  the  will, 
written  by  a  professional  man,  in  consequence  of  their  usual  connection  with  a 

Jjift  of  personal  estate  to  another,  and  that  the  testator  forgot  to  introduce  a 
imitation  over  in  favour  of  issue,  and  to  Jerginson  and  Morrall  afterwards. 
Here  are  three  plausible  conjectures.  The  last  is  really  the  most  probable; 
all  are  consistent  with  the  context,  but  all  of  the  three  suppositions  appear  to 
me  to  be  conjecture  only. 

I  am  aware  that  there  are  many  cases  in  which  Courts  have  gone  considerable 
lengths  in  altering  words  in  order  to  meet  the  supposed  intention  of  testators, 
upon  more  or  less  satisfactory  grounds ;  but  I  cannot  help  thinking  that  we 
shall  better  perform  our  duty  the  more  we  bear  in  mind  that  it  is  the  province 
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of  judges  to  expound  the  words  which  are  in  the  will,  to  ascertain  the  meaning 
of  what  the  testator  had  actually  written  there,  and  not  to  speculate  upon  what 
he  might  reasonably  be  supposed  to  have  intended  to  write,  and  to  mould  the 
language  of  the  will  accoraingly.  It  seems  to  me  that,  in  attributing  an  inten- 
tion to  the  testator  to  give  Sarah  Calcott  an  absolute  interest,  m  order  to 
provide  for  her  children,  we  are  rather  making  a  will  for  the  testator,  than 
expounding  a  will  already  made. 

I  do  not  propose  to  go  through  the  cases  of  alterations  in  the  language  of  a 
will,  which  nave  been  made  to  meet  the  presuiped  intention  of  the  testator.  In 
some  which  have  been  cited,  the  last  words  have  been  rejected,  the  meaning  of 
the  testator  being  clear,  and  indeed  apparent  in  the  sentence  itself.  In  Heece 
T.  Steel  (suprd)^  where  there  was  a  aevise  to  C  H.  for  life,  and  to  her  heirs, 
the  issue  of  her  body,  for  ever,  for  their  lives,  with  a  proviso  containing  a  devise 
cnrer,  if  C.  H.  left  no  issue,  it  was  clear  that  the  testator  intended  to  give 
C*  H.  an  estate  tail,  and  that  each  heir  in  tail  should  take  for  life,  but  that 
intention  could  not  be  carried  into  effect.  Doe  dem.  Cotton  v.  Stenlake  (suprd) 
iras  another  instance  of  the  same  kind.  There  was  no  difficulty  in  either  case 
in  ascertaining  the  testator^s  meaning,  but  in  carrying  it  into  efl^t.  In  Smith 
V.  PybtM  {supra),  where  an  annuity  was  left  to  A.  for  life,  and  after  the  decease 
of  A.,  to  be  divided  equally  between  B.  and  C.  and  D.,  to  them  and  their  heirs, 
or  the  survivor  of  them,  "  in  the  order  they  are  now  mentioned,*"  the  Master  of 
the  Rolls,  Sir  W.  Grant,  rejected  the  last  words,  because  they  had  no  sense  or 
meaning ;  and  he  asked  the  question,  ^^  whether  the  words  which  had  a  plain 
meaning  were  to  be  rejected  for  the  sake  of  words  of  which  you  do  not  see  the 
meaning.'^  None  of  these  cases  are  like  the  present.  Here  the  words  "  for  her 
natural  life''  cannot  be  explanatory  of  the  mode  in  which  the  testator  Arishes 
Sarah  Calcott  herself,  and  her  personal  representatives,  to  take ;  and  here,  also, 
both  the  expressions  are  perfectly  intelligible,  but  in  their  proper  sense  perfectly 
moonsistent. 

In  Boon  v.  Cornforth  (aupra).  Lord  Hardwicke  rejected  interlined  words 
which  were  presumably  the  last  written,  because  they  were  inconsistent  and 
lepugnant  to  the  whole  disposition,  and  his  lordship  thought  he  had  no  alter- 
native but  that  of  rejecting  those  words,  or  the  entire  provision.  Here  there 
ii  no  such  necessity ;  it  is  a  simple  alternative  of  the  rejection  of  the  first  or 
last  words,  each  having  a  perfectly  sensible  meaning. 

In  many  other  cases  the  Courts  have  altered  the  language  of  the  will  to  suit 
the  testator's  intention,  which  they  have  seen  in  the  whole  purview  of  the  will, 
or  in  the  particular  sentence.  I  do  not  enter  into  the  consideration  of  these, 
the  principle  being  admitted.  One  class  of  cases  is  very  clearly  established  :— 
Where  there  is  a  devise  in  fee,  with  a  limitation  over,  if  the  devisee  die  under 
twenty^ne,  "or  without  issue,''the  word  "  or  "  is  const  rued^<and,''and  the  ground 
is,  that  the  testator,  by  making  the  event  of  having  issue  a  condition  of  pre- 
serving the  estate,  evidently  intends  an  indirect  benefit  to  such  issue,  by  the 
very  devise  itself  of  an  estate  in  fee.  The  cases  are  all  collected  in  Mr.  Jar- 
man's  book  (supra). 

But  in  this  case  I  see  no  proof  of  intention  to  benefit  the  issue  by  giving  the 
estate  to  the  mother, either  in  the  clause  itself,  or  the  context;  it  amounts  to  a 
mere  conjecture,  which  may  or  may  not  turn  out  to  be  true.  Nor  is  the  argu- 
ment derived  from  the  supposed  intestacy  of  the  testator  as  to  the  remainder, 
if  a  life-interest  only  is  given,  of  any  avail.  There  is  no  intestacy  upon  this 
construction,  for  there  is  a  disposition  of  the  remainder,  in  the  residuary  clause, 
and  it  is  no  answer  to  say  that  this  disposition  confers  a  very  remote  benefit  on 
the  issue,  for  there  is  no  proof  of  an  intention  to  benefit  them  at  all  events. 
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I  think,  therefore,  that  the  context  throws  no  light  on  the  clause  in  question, 
and  most  certainly  that  clause  is  consistent  with  it.  I  must  therefore  decide 
upon  the  meaning  of  the  words  by  the  clause  itself,  acting  upon  the  established 
rules  of  construction  ;  and  so  doing,  I  think,  either  that  the  apparent  repug- 
nance may  be  best  explained  by  understanding  the  gift  to  the  executors  in  some 
secondary  and  improper  sense,  for  the  purpose  of  giving  the  executors,  after 
death,  a  fruit  fallen  during  life,  or  that  the  two  provisions  are  absolutely' 
repugnant,  and  cannot  be  reconciled  at  all ;  and  being  unexplained  by  the 
context,  then,  according  to  the  rule  above  referred  to,  the  last  provision  must 
prevail.  I  therefore  conclude  that  Sarah  Calcott  took  an  estate  for  life  only 
m  the  Gloucestershire  leasehold  estate. 

Coleridge,  J. — The  question  at  issue  turns  upon  the  effect  to  be  given  to  the 
following  clause  in  the  will' of  Edward  Lloyd  :— **  I  give,  devise,  and  bequeath 
my  leasehold  estates  in  Gloucestershire  (subject  to  the  said  several  annuities  as 
aforesaid)  to  Sarah  Calcott  the  younger,  if  she  shall  then  be  living,  her  execu- 
tors, administrators,  and  assigns  (subject  to  the  said  annuities  charged  thereon), 
during  the  term  of  her  natural  life.**'  I  entirely  concur  with  my  learned  brother 
in  the  opinion  to  which  he  strongly  inclines,  that  no  satisfactory  interpreta^ 
tion  was  suggested  at  the  bar,  and  that  none,  probably,  can  be  by  which  to 
reconcile  the  two  parts  of  this  sentence  ;  that,  in  the  first  place,  by  which  the 
estate  is  given  to  Sarah  Calcott,  her  executors,  administrators, and  assigns;  and 
that,  in  tne  second  place,  by  which  it  is  limited  to  her  during  her  natural  life. 
Upon  this  part  of  the  case,  therefore,  I  will  add  nothing.  But  if  these  two 
parts  of  the  sentence  cannot  be  reconciled,  it  follows  that  if  any  effect  be  given 
to  the  clause,  it  must  be  by  rejecting  one  of  them.  It  must  be  assumed  that 
one  of  them  the  testator  wrote,  or,  having  written,  permitted  to  stand,  unad^ 
visedly  ;  that  one  of  them,  in  short,  does  not  express  his  last  will.  The  ques^ 
Uon  tnen  is,  which  of  the  two  is  to  be  rejected,  which  is  to  stand ;  and  it  will 
be  very  important  in  the  solution  of  this  question  to  remember  that  it  is  not 
an  inquiry  into  the  meaning  of  what  the  testator  has  written,  but  practically  to 
ascertain  what  it  is  which  he  is  to  be  taken  deliberately  to  have  writtep  as  hit 
last  will, — not  a  question  of  construction  (for  every  word  in  itself  is  perfectly 
unambiguous),  but  an  inquiry  what  is  the  subject-matter  to  be  construed.  1 
make  this  remark  in  the  commencement,  because  it  serves  to  shew  that  many 
of  the  ordinary  rules  of  construction  have  directly  no  bearing  on  this  inauiry, 
and  because  it  may  warrant  a  wider  discretion  in  the  Court  than  it  could  pro- 
perly assume  on  a  mere  question  of  interpretation. 

To  assist  the  Court  in  such  an  inquiry,  a  general  rule  has  been  established, 
.after  some  controversy.  The  latter  clause  or  phrase  is  to  be  preferred,  the  for* 
iiHier  rejected.  And  if  this  rule  were  universal  and  unqualified  in  its  applica* 
vtion,  nothing  could  be  more  easy,  of  course,  than  to  act  on  it :  the  fact  being 
♦  established — and  it  would  be  ot  simple  ascertainment — that  the  clause  or  sen- 
tences were  repugnant  to  each  other,  the  decision  would  be  easy  and  in  all  cases 
uniform.  But  1  think  it  may  be  taken  as  clearly  established  that  this  rule  must 
not  be  acted  on  so  as  to  clash  with  another  paramount  rule,  which  is,  that  before 
all  things,  we  must  look  for  the  intention  of  the  testator,  as  we  find  it  expressed 
or  clearly  implied  in  the  general  tenour  of  the  will ;  and  when  we  have  found 
that  on  evidence  satisfactory  in  kind  and  degree,  to  that  we  must  sacrifice  the 
inconsistent  clause  or  words,  whether  standing  first  or  last,  indifferently  :  and 
this  rests  upon  good  reason  ;  for  although,  when  there  are  repugnant  disposi- 
tions, and  nothing  leads  clearly  to  a  preference  of  one  rejection  over  the  other, 
convenience  is  strongly  in  favour  of  some  rule,  however  arbitrary ;  yet  the 
foundation  of  this  rule,  fts  of  every  other  ruk  established  for  the  interpretation 
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of  wills,  obviously  is,  that  it  was  supposed  to  be  the  safest  guide,  under  the  cir- 
cumstances, to  the  last  intention  of  the  testator.  To  consider  it  merely  arbi- 
trary, would  be  unnecessarily  to  suppose  an  anomaly  in  the  canons  by  which 
wills  are  interpreted.  To  make  it  a  rule  of  evidence  is  to  make  it  harmonize 
in  principle  with  them.  The  first  efficient  disposition  b)r  deed  prevails,  because 
it  exhausts  the  power  of  the  grantor ;  but  a  testament  being  amoulatory  till  the 
death  of  the  testator,  the  last  expression  of  his  mind  must  prevail,  and  if  two 
intentions  are  expressed  in  the  same  testament,  inconsistent  with  each  other,  the 
former  must  be  presumed  to  have  been  abandoned,  and  must  be  overruled  by 
the  latter.  But  where,  in  the  same  instrument,  either  from  recitals  over-riding 
the  whole,  or  from  express  provisions,  it  can  be  collected  with  reasonable  cer- 
tainty that  there  was  no  departure  from  the  original  intention,  the  presumption 
18  abutted,  and  the  latter  clause,  as  repugnant  to  a  still  subsisting  intention, 
must  be  rejected. 

That  the  conflicting  words  occur  in  the  same  sentence,  I  admit,  has  been 
held  to  be  not  a  sufficient  reason  in  itself  for  refusing  to  apply  the  rule,  and 
Tery  properly.  In  a  case  where  there  is  nothing  to  lead  the  mind  to  an  opposite 
conclusion,  not  merely  the  convenience  of  a  certain  rule,  but  reason,  requires 
that  it  should  be  so ;  for  there  is  evidence,  slight  indeed,  of  a  change  of  inten- 
tion, and  nothing  to  set  against  it.  Dae  v.  Biggs  (supra)  is  an  authority  for 
this.  And  on  the  other  hand,  where  words  have  been  inserted  in  a  sentence,  by 
interlineation,  and  therefore  may  be  presumed  to  have  been  last  written,  these 
have  been  rejected,  if  they  were  clearly  repugnant  to  the  intention  of  the 
testator  in  the  whole  provision  for  disposing  of  that  part  of  his  property. 
Boon  y.  Comforth  (supra)  is  an  instance  of  this.  But  although  I  distinctly 
admit  that,  in  cases  where  the  rule  is  properly  to  be  applied  at  all,  it  will  apply 
to  inconsistent  clauses  in  the  same  sentence,  as  well  as  to  inconsistent  sentences 
in  the  same  will ;  yet,  where  the  question  is  whether  it  is  to  be  applied,  we 
•hall  be  led  more  easily,  and  on  slighter  evidence,  to  determine  in  the  negative 
in  the  former  case  than  in  the  latter ;  simply  because  the  principle  on  which 
the  rule  stands  exists  in  less  strength  in  the  former  than  in  tne  latter  case.  To 
suppose  a  variation  of  intention  between  the  penning  of  the  former  and  the 
latter  part  of  the  same  sentence,  is  less  reasonaole  than  between  the  framing  of 
different  dispositions  in  the  same  will.  The  amount  of  the  difference  may  vary 
infinitely.     I  am  not  upon  the  degree,  but  the  principle. 

Mr.  Jarman,  in  his  work  on  wnls  (chap.  15),  expresses  the  rule  in  language 
which  I  would  wish  to  adopt,  and  cite  him  rather,  because,  in  the  opening  of  the 
same  chapter*  he  seems  to  me  to  have  expressed  himself  in  language  which 
needs  qualification.  *^  It  is  clear,"  he  says,  ^^  that  the  words  and  passages  in  a 
will  which  are  irreconcilable  with  the  general  context  may  be  rejected,  what- 
ever may  be  the  local  position  which  they  happen  to  occupy  ;  for  the  rule  which 
gives  effect  to  the  posterior  of  several  inconsistent  clauses,  must  not  be  so  applied 
as  in  any  degree  to  clash  or  interfere  with  the  doctrine  which  teaches  us  to  look 
for  the  intention  of  a  testator  in  the  general  tenour  of  the  instrument,  and  to 
sacrifice  to  the  scheme  of  disposition  so  disclosed  any  incongruous  words  and 
phrases  which  have  found  a  place  therein."  (Vol.  1,  p.  420.)  I  believe  that 
up  to  this  point  there  is  no  material  difference  of  opinion  between  my  learned 
brother  and  myself. 

Whether  then  the  rule  is  to  be  applied  or  not,  must  in  every  case  depend  on 
the  evidence  or  intention  supplied  by  the  will  itself;  and  the  practical  difference 
between  us  is  as  to  the  amount  of  evidence  which  should  be  sufficient  to  take  a 
case  out  of  the  rule.  The  question  here  l>eing  whether  Sarah  Calcott  took  an 
absolute  estate  only  for  life,  it  is  conceded  that  if  an  intention  can  be  clearly 
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collected  from  the  context,  either  to  provide  for  her  children  generally  or  in 
some  specified  event, — the  event  which  has  happened, — ^we  ought  to  retain  the 
words,  however  placed,  by  which  alone  that  intention  can  be  effectuated,  and 
reject  those  which  will  absolutely  defeat  it.     But  it  is  assumed  that,  from  dour 
provisions  for  the  children  in  certain  events,  no  inference  can  be  drawn  <rf  an 
mtent  to  provide  for  them  generally,  or  in  the  event  which  has  happened,  and 
therefore  that  such  provisions  will  have  no  effect  in  preventing  the  application 
of  the  rule.     This  seems  to  me  to  narrow  the  grouna  in  a  way  fc»r  which  I  find 
no  authority,  and  to  be  in  itself  unreasonable.     Suppose  the  testator  had  anxv> 
ously  provided  for  the  children  in  three,  four,  or  more  possible  continnncies,  I 
should  have  thought  that  a  ground  from  which  an  inference  might  nave  been 
drawn  of  an  intention  to  provide  for  them  in  a  fifth,  which  had  arisen,  but  had 
not  been  specified  in  the  will ;  a  ground  strong  enough  at  least  to  determine  my 
election  between  two  inconsistent  clauses,  one  of  which  was  so  worded  as  to  cairt 
that  intention  into  effect,  the  other  to  defeat  it,  though  I  should  not  have  felt 
warranted  from  it  in  supplying  such  a  clause,  if  not  found  in  the  will.     For  it 
must  never  be  lost  sight  of,  that  this  is  not  a  case  of  introducing  words  into  a 
will  to  carry  into  effect  a  presumed  intention.    You  have  all  the  words  required 
for  your  purpose — clear  and  unambiguous  words.    The  question  is  only  wh^ 
ther  they  are  to  be  retained  or  rejected  by  reason  of  repugnant  words  foUowinff; 
that  question,  it  is  agreed,  must  be  determined  by  the  context.     If  from  the 
context  you  can  gather  nothing  as  to  the  testator'^s  intention,  I  admit  the  tedi- 
nical  rule  must  prevail.     But  on  what  principle  is  it  reauired,  on  the  othsr 
hand,  that  conclusive  evidence  of  intention,  expressly  embracing  every  oontiiw 
gency,  should  be  adduced  before  the  rule  can  be  rejected  ?     If  indeed  dw 
question  were  whether  a  particular  devise  or  bequest,  not  expressed,  should  be 
supplied  from  evidence  of  intention,  I  could  understand  the  argument  that  such 
an  inference  could  not  be  drawn  merely  from  the  intent  to  give  some  inteieA 
under  other  circumstances  than  those  which  had  actually  arisen.     But  that  k 
not  this  case.     I  also  agree  that  even  in  a  case  like  the  present,  where  it  is  not 
a  question  of  supplying,  but  rejecting  words,  that  which  amounts  to  no  mote 
than  a  mere  guess  ought  not  judicially  to  influence  the  mind  at  all ;  it  should 
be  considered  as  nothing ;  but  that  a  canon  so  strict  as  that  referred  to  cannot 
be  the  true  one,  may,  I  think,  appear  from  this  consideration  alone,  if  the  latter 
words  be  rejected,  the  first  must  stand.     Suppose  then  evidence  of  intention  to 
be  gathered  from  the  context  inconsistent  with  the  latter,  and  yet  not  pointbg 
specifically  to  the  former  at  all,  still,  on  this  evidence,  the  former  must  sur^ 
be  supported,  simply  because  the  latter  must  be  rejected.    Suppose,  for  example^ 
the  question  to  be  between  words  giving  an  estate  tail  and  an  estate  for  life; 
and  the  context  only  to  shew  clearly  that  there  was  no  intention  to  devise  for 
life  only,  but  the  will  contained  nothing  from  which  that  particular  estate  of 
inheritance,  the  estate  tail,  could  have  fcen  inferred,  still  you  would  remove  the 
words  giving  the  estate  for  life,  and  by  so  doing,  those  which  gave  the  estate  ia 
tail  would  be  established.      I  apprehend,  then,  that  as  the  rule  itself  is  a  rule 
of  evidence,  so  the  considerations  which  determine  its  application  or  rejectka 
must  be  cogent,  but  need  not  to  be  conclusive ;  and  that  it  is  enough  to  shew 
the  general  tenour  and  context  to  be  inconsistent  with  the  latter  words,  without 
also  shewing  that  they  point  precisely  to  the  provisions  in  the  former,  if  they 
are  not  at  variance  with  them. 

From  the  nature  of  the  thing  it  is  impossible  to  define  with  strict  mathema- 
tical accuracy  the  degree  of  cogency  in  the  evidence  which  will  warrant  the 
Court  in  rejecting  the  technical  rule ;  but  for  practical  purposes  we  may  come 
near  enough  by  authority  derived  from  the  cases  most  closely  analogous ;  and 
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I  should  say  that  the  Court  would  be  warranted  most  clearly,  and  a  fortiori 
wherever  the  evidence  is  such  as  would  warrant  it,  in  transposing  clauses,  altering 
words,  or  supplying  devises  unexpressed.  These  go  beyond  mere  construction; 
they  either  alter  or  add  to  the  wntten  will  upon  the  ground  of  a  clearly  mani- 
&8ted,  though  ill  or  imperfectly  expressed,  intent.  It  would  be  easy  to  multiply 
Stations  of  cases  under  each  of  these  heads;  but  I  will  cite  but  two  to  illus- 
trate the  principle  to  be  collected  from  them,  which  I  conceive  to  be  this  ;  that 
in  order  to  do  these  strong  acts.  Courts  have  not  thought  themselves  bound  to 
Inquire  evidence  of  necessary,  inevitable  cogency,  but  only  that  which  made 
the  intention  highly  probable,  which  shewed  the  will  as  it  stood  to  be  very 
unreasonable,  and  the  alteration  or  addition  necessary  to  make  it,  in  legal  rea- 
aoning,  reasonable  and  consistent.  An  intention  in  the  testator  to  be  consistent 
with  himself,  is  always  assumed  as  a  cardinal  point  in  construction.  Thus, 
in  SouUe  v.  Gerard  (supra)  the  devise  was  to  *'  my  son  R.  and  bis  heirs  for 
«ver ;  and  if  R.  dies  within  the  age  of  twenty-one  years,  cm:  without  issue,  then 
over."  R.  had  issue  Mary,  and  died  within  age.  It  was  resolved  that  "  or'' 
should  be  construed  ^^  and,"  that  Mary  should  take.  Here  there  was  nothing 
impossible  in  the  testator's  making  the  inheritance  to  depend  on  two  sever^ 
contingencies :  it  might  be  his  caprice  that  the  estate  should  go  over,  if  either 
of  two  possible  events  should  happen,  both  of  which  were  clearly  present  to 
his  mind,  and  he  had  expressed  himself  quite  unambiguously  to  tnat  effect. 
Sut  the  Court  looked  to  the  consequences :  they  would  not  suppose  in  the  tes- 
tator a  caprice  so  inconsistent  with  the  general  intent  apparent  to  give  R.  an 
estate  of  inheritance  if  he  left  issue  of  his  body  to  take  it,  and  therefore  they 
jpead  the  will  as  if  the  testator  had  united  the  contingencies.  It  is  well  known 
that  this  has  become  a  settled  rule,  and  numberless  wills  have  been  construed 
in  accordance  with  it.  Wkite  v.  Barber  (supra)  is  a  case,  perhaps,  more 
analogous  to  the  present.  There  the  testator  having  one  son,  T.  P.,  living  at 
the  time  of  making  his  will,  devised  to  his  wife  until  T.  P.  attained  twenty-one, 
and  then  to  him  in  fee.  But  if  his  wife  should  be  enceinte  with  one  or  more 
diildren  at  the  time  of  his  decease,  and  T.  P.  should  die  without  issue  before 
twenty-one,  such  child  or  children  then  living,  then  he  devised  to  his  wife  until 
they  attained  twenty-one,  and  then  to  such  children  in  fee ;  but  if  T.  P.  should 
die  without  issue  and  before  twenty-one,  or  that  such  posthumous  children,  if 
«ny,  should  die  without  issue  and  before  twenty-one,  then  to  his  wife  for  life, 
lemainder  over  to  his  nephews  in  fee.  Here  was  a  most  caTeful  i)rovision  for 
the  living  child  and  for  any  posthumous  issue;  but  the  case  of  children  bom  in 
his  lifetime,  after  the  will  was  made,  was  wholly  overlooked.  Two  such  were 
bom  ;  and  more  than  five  years  after  the  date  of  the  will  the  testator  died,  not 
kaving  his  wife  enceinte,  and  then  T.  P.  died  a  minor,  and  without  issue. 
Upon  a  case  out  of  Chancery,  the  Court  of  Queen's  Bench  certified  that  the 
two  younger  children  would  take  under  the  will  an  estate  in  fee  at  their  respec- 
tive ages  of  twenty-one.  Here  it  might  have  been  said,  what  evidence  of  any 
intention  to  provide  for  after-bom  because  there  was  an  intention  to  provide  for 
living  posthumous  children  ?  It  is  a  distinct  class  :  still  less  what  evidence  of  an 
intent  to  give  the  second  and  third  child  an  estate  in  fee  when  the  eldest  was  to 
take  alone,  and  the  posthumous,  if  more  than  one,  must  have  been  twins,  which 
might  explain  why  they  were  to  take  jointly  ?  There  certainly  was  no  conclu- 
sive evidence,  but  the  Court  thought  that  a  father  who  took  such  anxious  care 
for  posthumous  children  as  to  make  an  express  provision  for  them,  could  never 
intend  to  give  them  his  estate  in  exclusion  of,  or  to  his  nephews  in  preference 
to,  any  child  or  children  that  might  be  born  in  his  lifetime.  They,  therefore, 
not  only  supplied  a  devise,  but  framed  it  in  a  special  manner,  to  meet  the 
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supposed  intent,  which  they  gathered   from    the  will   upon    moral  evidence, 
highly  probable,  but  falling  very  far  short  of  demonstration. 

To  apply  these  principles  and  authorities  to  the  present  case,  and  see  what 
the  evidence  is  against  the  intention  to  give  Sarah  Calcott  a  life^^state.  In 
the  first  place,  tnat  involves,  in  a  certain  event,  an  intestacy — at  least  the 
contemplation  of  it — in  the  testator's  mind  as  to  this  a  considerable  and  much- 
considered  part  of  his  property.  For  although  the  words  of  the  residuary 
clause  may  be  large  enough  to  include  it,  yet  no  one  who  reads  that  clause^ 
and  considers  the  trusts  there  limited,  will  believe  that  the  testator  ever  con- 
templated the  possibility  of  this  property  falling  under  it.  Now,  beyond  the 
Seneral  presumption  against  an  intention  of  intestacy,  the  anxiously  minute 
etails  of  the  whole  will  seem  to  me  to  exclude  the  notion  of  this  case  ab- 
solutely ;  and  with  regard  to  this  particular  property,  the  testator  seems  to 
have  separated  it  from  the  rest,  to  have  provided  for  the  transmission  of 
it  under  every  contingency ;  and  instead  of  intending  that  it  might  oome 
to  sale  under  the  residuary  clause,  he  is  evidently  anxious  that  the  lease 
should  be  constantly  renewed,  and  has  provided  accordingly.  Next,  it  is 
clear  that  Sarah  Calcott  the  younger,  and  her  issue,  if  she  should  have  anv, 
were  near  objects  of  his  bounty,  and  that  substantially  and  specifically  be 
meant  to  provide  for  them  by  these  leaseholds ;  accordingly,  after  the  death  of 
three  persons  (one  of  them  her  mother),  she  is  to  take :  but  she  might  die 
before  them  and  leave  issue ;  in  that  case,  and  if  such  issue  survive  the  tenants 
for  life,  they  are  to  take  absolutely ;  and  if  any  child  should  die  before  the 
tenants  for  life,  leaving  issue  who  should  survive  them,  such  issue  is  to  take 
the  parentis  share  absolutely.  Here  then,  if  the  mother  never  takes  at  all,  is 
the  most  abundant  care  that  her  issue,  if  any,  shall  take  the  entire  interest. 

Then  the  ultimate  remainder-men  are,  expressly,  only  to  take  in  case  Sarah 
Calcott  should  die  before  the  tenants  for  life,  leaving  no  issue,  so  that,  if  she 
had  lived  and  taken  the  property,  and  then  died  leaving  issue,  the  iudgment  of 
the  Master  of  the  Rolls  would  have  defeated  not  only  such  issue,  but  the  ulti- 
mate remainders  over :  so  far  is  clear.  But  if  she  survives  and  comes  to  the 
property,  what  estate  will  she  take  ?  There  are  two  sets  of  words  descriptive 
of  her  estate ;  according  to  the  former  she  will  take  absolutely,  according  to 
the  latter  only  for  life — one  set  must  be  rejected.      If  you  reject  the  former, 

Zn  her  death  her  children  are  left  unprovided  for,  and  the  remainders  over  are 
defeated ;  and  there  is  virtually  an  intestacy  as  to  the  property  in  question: 
and  althouoh  both  the  children  and  the  remainder-men  must  have  been  present  to 
the  testator's  mind,  and  the  same  provisions  were  necessary  to  secure  thdr 
interests,  and  prevent  intestacy,  whether  she  died  before  or  after  taking  the 
property,  they  are  wholly  omitted  in  the  latter  case,  though  so  carefully  made 
m  the  former.  On  the  other  hand,  if  you  reject  the  latter  words,  it  is  true 
that  no  specific  provisions  are  made  for  the  children ;  but  they  become  unneces- 
sary, because  their  interests  might  well  be  left  to  the  care  and  under  the  contrd 
of  the  parent.  This  is  so  common  a  mode  of  providing  for  children  as  a  class, 
that  the  absence  of  an  independent  limitation  to  their  use  weighs  almost 
nothing ;  and  as  to  the  remainder-men,  by  the  supposition  there  would  be  then 
no  need  to  provide  for  them. 

Let  us  now  apply  the  reasoning  which  governed  the  Court  in  White  \,  Barber 
to  these  facts.  Could  the  testator  intend  that  these  children  should  take  all  if 
the  mother  did  not  live  to  come  to  the  property,  but  nothing  if  she  did.^ 
Would  he  carefully  provide  to  secure  the  property  from  the  residuary  clause 
in  favour  of  the  children  and  remainder-men  ?  Was  it  to  be  thrown  in  the  resi- 
due if  she  did  ?     Whether  she  never  came  to  the  property  and  died  without 
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issue,  or  came  to  it  as  tenant  for  life  and  died  with  issue,  would  be  the  same 
thin^,  as  to  the  necessity  for  an  ulterior  disposition  of  the  property.  Why 
should  a  remainder-man  be  provided  in  the  one  case  and  not  in  the  other  ? 

The  respondents  would  find  it  difficult  to  answer  these  questions  satisfactorily; 
and  if  so,  it  seems  to  me  no  argument  to  assert  that  you  cannot  infer  an  inten- 
tion to  provide  for  the  children  in  one  event,  from  an  expressed  intention  to 
provide  for  them  in  another,  or  to  provide  for  them  in  every  event,  from  an 
intention  to  provide.  I  agree  that  from  these  premises  simply  you  cannot 
infer  those  conclusions.  But  this  seems  to  me  not  the  correct  way  oi  stating  the 
question.  Two  sets  of  words  are  used ;  one  must  be  rejected  :  take  the  one, 
and  the  will  is  reasonable  and  consistent ;  in  the  doubtful  parts  it  becomes  what 
fix)m  the  undoubted  you  could  have  expected  to  find  it :  take  the  other,  and  it 
is  exactly  the  reverse.  Why  then  reject  the  former  ?  Simply  because  it  was 
first  written,  and  the  testator  must  be  taken  to  have  changed  his  intention 
before  he  wrote  the  latter.  The  reply  is,  that  these  particulars  above  relied 
on  rebut  the  presumption  of  any  such  chan^ ;  and  furtner,  as  these  particulars 
are  themselves  set  down  after  the  words  which  give  the  estate  for  life,  no  change 
of  intention  can  be  supposed  inconsistent  with  them,  for  this  turns  the  argu- 
ment for  the  rule  from  mere  supposition  against  it. 

For  these  reasons  I  humbly  state  my  opinion  that  Sarah  Calcott,  under  the 
bequest  in  question,  took  an  absolute  interest  in  the  leasehold  estates ;  and  I 
deeply  regret  that  by  this  difference  in  opinion  from  my  brother  Parke,  I  may, 
to  the  extent,  however  limited,  to  which  my  reasons  may  seem  deserving  oi 
attention,  have  increased  rather  than  diminished  the  difficulty  of  the  decision ; 
but  your  Lordship  and  the  parties  have  a  right  to  the  expression  of  the  best 
opinion  which  I  can  form. 

The  LORD  CHANCELLOR  (Lord  Lyndhurst).— In  consequence  of  the 
difference  of  opinion  between  the  learned  judges,  it  becomes  necessary  for  me  to 
consider  what  course  ought  to  be  adopted  with  a  view,  if  possible,  to  save  the 
parties  the  expenses  of  an  appeal  to  the  House  of  Lords.  I  consider  the 
present  state  of  things  analogous  to  that  in  which,  upon  a  case  stated  for  the 
opinion  of  a  court  of  law,  the  Court  was  equally  divided,  and  no  certificate 
therefore  returned;  in  which  case  it  would  be  a  matter  of  course  to  refer  the 
question  to  another  court  of  law. 

His  Lordship  then  left  it  to  the  parties  to  determine  whether  they  would 
reargue  the  question  again  before  two  other  common  law  judges,  or  whether 
they  would  prefer  his  Lordship's  immediate  decision.  The  case  was  afterwards 
mentioned  several  times,  but  was  ultimately  compromised  without  further 
argument. 


4BB  REAL  PROPERTY  AND  CONVEYAKCING  CASES. 


THE  LORD  CHANCELLOR'S  COURT. 

November  8,  10, 11, 12, 1845,  and  August,  1846. 
Davenpoet  «.  BisHOPP.  (a) 

Marriage  contract — Consideration — Specific   performance — lAmiiaHon  to  ttranffer  to  the 

contract. 

Where  in  a  marriage  contract  it  wot  covenanted  that  any  real  estate,  which  during  cavertmre  »hoM 
descend  on  the  wife,  should  be  settled  upon  the  husband  and  wife  and  their  issue;  and  if  mo  mm, 
with  an  ultimate  remainder  to  the  niece  of  the  wife,  a  stranger  to  the  settlement,  in  fee:  amdretl 
estate  having  descended  to  her,  it  was  held,  in  a  suit  instituted  by  the  husband,  who  survived  tkt 
wife,  dying  without  issue,  that  the  contract  must  be  executed  altogether,  and  that  therrfore  tkt 
limitation  to  the  niece  in  fee  must  be  executed  as  well  as  the  life^interest  to  the  husband. 

It  is  competent  to  parties  entering  into  a  contract  for  a  valuable  consideration  to  metke  stqmkiima 
for  the  benefit  of  a  stranger  to  the  contract,  which  cannot  qfterwards  be  objected  to  by  either  ^ 
the  parties, 

THIS  was  ail  appeal  from  the  decree  of  Vice-Chancellor  Knight  Bruoe; 
which  decreed  the  performance  contained  in  the  following  settlement : — 

By  indenture,  dated  the  22nd  of  December,  1818,  and  made  oetween  Eleanoct 
Rofalerts  of  the  first  part,  Samuel  Davenport  of  the  second  part,  and 
E.  T.  Beynon  and  Thomas  Bishopp  of  the  third  part ;  reciting  that  EleaoGia 
Roberts  was,  under  the  will  of  her  father,  seised  of  a  manor  and  certain  other 
real  estate  for  her  life,  and  was,  under  the  will  of  her  uncle,  Francis Cheseld^ 
entitled  to  one  moiety  of  his  residuary  personal  estate,  expectant  on  the  deoetK 
of  her  uncle,  Needham  Cheselden,  the  value  of  which  moiety  was  estimated  at 
4^000/.,  and  was  also  possessed  of  other  personal  estate,  and  was  in  expectation 
of  becoming  entitled  to,  or  possessed  of,  other  property,  real  or  personal,  «r 
both;  and  reciting  an  intended  marriage  between  Eleanora  Roberts  and 
Samuel  Davenport,  and  that,  upon  the  treaty  for  such  marriage,  it  had 
been  agreed  that  the  said  real  and  personal  property  should  be  settled  as 
thereinafter  mentioned ;  and  further  reciting  that  it  had  been  also  agreed  upon 
the  said  treaty  by  and  between  the  said  Eleanora  Roberts  and  Samuel  Daven- 
port, that  if  any  other  property,  real  or  personal,  should  at  any  time  or  timefi 
thereafter  be  left  or  given  to  the  said  Eleanora  Roberts,  or  should  descend  or 
come  to  her  by  heirship,  distribution,  or  otherwise,  the  same  should,  acoordii^ 
to  the  nature  thereof,  be  settled  and  vested  in  trustees  in  such  manner  as 
thereinafter  mentioned  in  that  behalf,  it  was  witnessed,  &c.  Then  followed 
a  conveyance  of  the  real  estate  to  the  trustees,  upon  trust  for  the  separate  use 
of  the  intended  wife  during  her  life,  and  an  assignment  of  the  personalty  upon 
trust,  for  the  intended  husband  and  wife  for  their  lives,  and  afterwards  for  the 
children  of  the  marriage.  If  there  should  be  no  children,  the  sum  of  2,000/^ 
part  of  the  said  sum  of  4,000/.,  was  to  be  transferred  to  the  husband,  or  his 
representatives;  the  residue  to  the  wife,  if  she  survived  her  husband;  if 
not,  according  to  her  appointment ;  and  in  default  of  appointment,  to  such 
person  or  persons  as,  at  the  time  of  her  death,  would  have  been  her  next  of  kin 
if  she  had  died  sole  and  without  having  been  married. 

The  settlement  then,  after  various  usual  clauses,  contained  the  following: — 
*'  And  it  is  hereby  declared  and  agreed  by  and  between  the  said  Eleanora 

(a)  Reported  by  R.  G.  Welford,  Esq.,  Barrister-at-law. 
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Roberts  and  Samuel  Davenport,  and  each  of  them,  the  said  Eleanora  Roberts 
and  Samuel  Davenport,  doth  hereby,  for  herself  and  himself,  and  her  and  his 
heirs,  executors,  and  administrators,  covenant,  declare,  and  agree,  with  and  to  the 
said  E.  T.  Beynon  and  Thomas  Bishopp,  their  heirs,  executors,  and  administrators, 
that  if  the  said  marriage  shall  take  effect,  and  the  said  Eleanora  Roberts  shall 
at  any  time  or  times  hereafter,  during  the  said  intended  coverture  between  her 
and  the  said  Samuel  Davenport,  become  seised,  or  possessed  of,  or  entitled  to 
any  property,  either  real  or  personal,  by  any  devise,  gift,  or  bequest  in  her 
favour  or  otherwise,  such  property  shall,  within  six  months  after  she  shall 
become  so  seised  or  possessed  thereof,  or  entitled  thereto  respectively,  be  granted, 
conveyed,  assigned,  and  released,  or  otherwise  assured  to  tne  said  E.  T.  Beynon 
and  Thomas  Bishopp,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  tenure  thereof  respectively,  or  unto  such  other 
person  or  persons,  his  or  their  executors,  administrators,  and  assigns,  as  the 
aaid  Eleanora  Roberts  shall  appoint,  so  and  in  such  sort  and  manner,  and  that 
the  same  respectively  shall  be  limited  to  such  uses,  intents,  and  purposes  as  she, 
the  said  Eleanora  Roberts  (notwithstanding  her  said  intended  coverture),  shall 
by  deed  or  will  direct,  limit,  appoint,  give,  devise,  or  bequeath  the  same,  and 
tor  want  of  and  until  such  direction,  limitation,  appointment,  gift,  devise,  or 
bequest,  to  the  use  of  the  said  Eleanora  Roberts  and  her  assigns,  jfbr  her  life^ 
for  her  own  sole,  separate,  and  peculiar  use  and  benefit,  independent  of  h^ 
husband,  and  not  to  be  subject  to  his  debts  or  control,  and  that  her  receipt 
alone,  notwithstanding  her  said  intended  coverture,  shall  be  a  sufiicient  discharge 
finr  the  rents,  issues,  profits,  dividends,  and  proceeds  of  such  property  respeo- 
tively,  in  the  usual  manner  in  such  cases ;  and  from  and  after  the  decease  of 
the  said  Eleanora  Roberts,  to  the  use  of  the  said  Samuel  Davenport  and  his 
assigns  for  his  life ;  and  fit)m  and  immediately  after  his  decease,  for  the  use  of 
all  and  every  the  children  of  the  said  Eleanora  Roberts,  and  their  respective 
heirs,  executors,  administrators,  and  assigns,  in  equal  shares  (if  more  than  one), 
as  tenants  in  common,  and  not  as  joint  tenants ;  and  if  only  one  such  child,  to 
the  use  of  that  child  wholly,  his  or  her  heirs,  executors,  administrators,  and 
assigns ;  but  if  there  shall  be  no  such  child  or  children,  or  descendant  of  any 
such  child  or  children,  living  at  the  decease  of  the  survivor  of  them,  ^  the 
said  Eleanora  Roberts  and  Samuel  Davenport,  then  to  the  use  of  her  niece, 
Mary  Jane  Weltden  Lucas,  her  heirs,  executors,  administrators,  and  assigns, 
for  ever." 

The  marriage  took  effect  soon  after  the  date  of  the  settlement. 

Mary  Jane  Weltden  Lucas,  named  in  the  settlement,  was  the  only  child  of 
Mary  Jane  Weltden  Lucas,  afterwards  Mary  Jane  Weltden  Bishopp,  the  sister 
<rf  Mrs.  Davenport.     She  died  in  18^,  unmarried. 

Needham  Cheselden,  the  uncle  of  Mrs.  Bishopp  and  Mrs.  Davenport, 
by  his  will,  dated  the  9th  of  April,  1818,  gave  and  devised  all  his  real 
estates  unto  the  Rev.  S.  W.  Poclun,  his  heirs  and  assigns,  to  hold  the 
same  to  the  use  of  his  (the  testator  s)  wife,  Jane  Cheselden  (since  deceased)^ 
for  her  life,  with  remainder  to  the  use  of  his  niece,  Mary  Jane  Weltden 
Bishopp  and  her  assigns,  for  her  life,  with  remainder  to  the  use  of  Mary  Jane 
Weltden  Lucas,  daughter  of  the  said  Mrs.  Bishopp  by  her  former  husband^ 
and  her  assigns,  for  her  life,  with  remainder  to  the  use  of  the  said  W.  Poclun 
and  his  heirs,  during  the  life  of  the  said  Mary  Jane  Weltden  Lucas,  in  trust, 
to  support  the  contmgent  remainders,  with  remainder  to  the  use  of  his  (the 
testator's)  own  right  heirs  for  ever.  At  the  death  of  Needham  Cheselden  who 
died  without  ever  having  had  issue,  Mrs.  Bishopp  and  Mrs.  Davenport,  were 
his  co-heiress-at-law.  Mrs.  Davenpc^  died  in  1839j  without  issue,  and  without 
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having  exercised  any  power  of  appointment  under  the  settlement,  leaving  Mrs. 
Bishopp  her  sole  heiress-at-law. 

The  bill  was  filed  by  Samuel  Davenport  against  Mrs.  Bishopp,  E.  T.  Bey- 
non,  wlio  was  the  surviving  trustee  of  the  settlement,  and  the  heirs  of  Mary 
Jane  Weltden  I.ucas,  and  it  prayed  that  "  the  defendant,  Mrs.  Bishopp,  as  tlie 
sole  heiress-at-law  of  Mrs.  Davenport,  might  be  decreed  specifically  to  perform 
the  covenant  of  Mrs.  Davenport  contained  in  the  settlement,  and  to  convey  the 
estates  devised  by  the  will  of  Needham  Cheselden  so  as  to  vest  one  moiety 
thereof,  subject  to  Mrs.  Bishopp^s  life-interest  therein,  in  the  surviving  trustee 
of  the  settlement,  to  the  uses  expresseed  in  the  covenant.*"  And  the  Vice- 
Chancellor  so  decreed.  From  that  part  of  the  decree  which  related  to  the 
limitation  of  the  real  estate  to  Miss  Lucas,  the  defendants  appealed. 

Tinney,  Cooper^  and  Metcalfe^  for  the  defendant,  the  heir-at-law  of  Mrs. 
Davenport,  contended  that  the  plaintiff  was  entitled  to  have  the  covenant  executed 
80  far  as  to  give  him  a  life-interest ;  but  that  the  heir-at-law  of  Miss  Lucas  being 
a  mere  volunteer,  the  Court  would  not  enforce  the  covenant  so  far  as  it  was  to 
operate  as  a  voluntary  covenant.  That  there  must  be  an  express  stipula- 
tion in  favour  of  collaterals,  in  order  to  induce  the  Court  to  enforce  marriage 
articles  in  their  favour.  They  cited  and  mentioned  Johnson  v.  Legard  (  ITuni. 
&  Russ.  281)  ;  (a)  Clayton  v.  Wilton  (6  Maule  &  Selw.  67,  n.) ;  (6)  PulverMt 
V.  Pulvertoft  (18  Ves.  84);(c)  8  Sugden's  Vendors  and  Purchasers,  p.  ^; 
Cotterell  v.  Homer   (7  Jurist,  644) ;  (d)   Sutton  v.  Chetwynd  \e)    (8  Mer. 


(a)  Johmon  ▼.  Legard  (1  Torn.  &  Rnsi.  281), 
July,  1822.— Lord  Eldon,  C,  wm  of  ODinioD  tiiat 
UmitatioDS  in  a  marriage  settiement  to  the  brothers 
of  the  settlor  and  their  iuue  were  volontary ;  bnt 
liii  Lordship  thought,  under  the  circumstances,  that 
a  purchaser  could  not  be  eomoelled  to  take  the  tiUe 
depending  on  the  validity  of  tnose  limitations,  and 
dUnnissed  a  bill  by  the  creditors  of  the  Tcndor  after 
Ilia  death  for  specific  performance,  there  having 
been  subsequent  dealings  with  the  estate  which 
might  have  confirmed  the  setUement,  the  agreement 
fbr  purchase  being  suspicions,  and  it  being  doubt- 
ful whether  the  creditors  could  file  such  a  bill. 

(fr)  Clayton  v.  Wilton  (6  Man.  &  S.  67,  note).— 
▲  limitation  in  a  marriage  settlement  in  favGur  of 
the  issue  of  a  second  marriage  by  the  setUor,  was 
beld  good  against  a  subsequent  purchaser  for  valu* 
able  consideration. 

(c)  Pulvertoft  v.  Pulvertoft  (18  Ves.  84),  June 
97,28,  and  29,  1811.— Lord  Eldon,  C,  said  the  foL 
lowing  in  his  judgment  in  this  case : — "  The  dis- 
tinction is  settled,  that  in  the  case  of  a  contract, 
merely  voluntary  (I  do  not  speak  of  valuable  or 
meritorious  consideration),  this  Court  will  do  no- 
thing ;  but,  if  it  does  not  rest  in  voluntary  agree- 
ment, but  an  actual  trust  is  created,  the  Court 
does  take  jurisdiction ;  and  in  one  case  (I  do  not 
recollect  whether  it  was  Colman  v.  Barrel,  3  Bro. 
C.  C.  12 ;  1  Ves.  50),  as  far  as  the  obligation  rested 
in  the  covenant  of  the  husband,  the  Court  would  not 
do  any  thing :  but  in  the  very  same  case,  as  far  as 
an  actual  transfer  had  been  made,  the  Court  acted 
upon  it~a  direct  trust  being  created.  Suppose 
^is  settlement  to  the  separate  use  of  a  wife  had 
given  an  express  power  of  revocation  to  the  hus- 
band, having  in  his  own  dominion  the  means  of 
putting  an  end  to  it  the  moment  it  was  acted  upon  : 
perhaps  in  such  a  case,  as  in  case  of  a  quasi  estate 
tail  of  renewable  leases  for  lives,  the  Court  would 
not  interfere  :  but  here  there  is  no  power  of  revo- 
oation  by  his  own  act ;  there  must  be  the  concur- 
rence of  others.  Suppose  trustees  were  incapable 
of  acting— that  there  was  an  infant  heir  ;  it  is  dif- 
ficult to  maintain  that,  though  an  estate  and  trust 


were  actually  created,  this  Court  would  stop  oa 
the  ground  that  the  estate  might  at  some  period  bs 
destroyed  by  a  conveyance  for  yalustble  consider- 
ation. So,  as  to  a  receiver,  this  Court  would  mC 
refuse  a  receiver,  though  there  may  be  a  prior 
estate  actually  existing  without  prejudioe  to  tki 
riffht  of  the  person  having  that  prior  estate.  Bat* 
where  there  is  no  prior  estate,  and  perhaps  no  pr«- 
ferable  estate  may  ever  exist,  vriU  the  Court  atop 
short  in  executing  the  trust  ?  If  the  trusteea  covit 
maintain  an  ejectment  at  law,  this  Court  must  pte 
the  parUes  claiming  under  the  trust  the  remediti 
to  which  they  are  entitled  while  the  esUte  exists. 
The  distinction  to  which  I  am  now  adrertinr  re- 
sembles that  whieh  is  acknowledged  by  this  Gout 
between  the  cases  where  a  party  can  bar  by  fiaa 
and  where  he  is  obliged  to  go  through  the  form  of  a 
recovery." 

(d)  Cotterell  v.  Homer  (7  Jur.  544).  June,  1843. 
—Sir  L.  Shadwell,  V.  C.  £.,  said  that  by  the  wtfe's 
levying  the  fine  in  pursuance  of  the  contract  of  the 
husband,  it  becomes  as  much  her  contract  as  that 
of  her  husband. 

(e)  Sutton  Y.  Chetwynd  {^  Mer.  249).  August  25, 
1817,  Trin.  Term,  1812.— This  was  a  bill  for  tpe- 
cific  performance  of  a  covenant  contained  in  tfas 
articles  of  an  agreement  made  on  the  marriage  of  tiis 
late  Sir  James  Pulteney  and  the  Countess  of  Bath ; 
and  the  question  was,  whether  the  covenant  was 
to  he  considered  as  merely  voluntary,  and  therefore 
not  to  be  carried  into  execution  in  a  court  of  equity; 
or  whether  the  consideration  of  marriage  did  not 
extend  to  all  the  limitations  and  agreements  con- 
tained in  the  articles. 

By  the  articles  in  this  case  it  was  agreed  that,  ia 
eveuts  that  had  happened,  the  copyhold  estate  ia 
question  should  go  according  to  the  limitations  of 
the  will  of  Lady  Bath's  mother.  Under  that  wiU, 
Sir  Richard  Sutton,  the  plaintiff's  grandfather,  wss 
the  ultimate  remainder-man  in  fee.  Sir  Richard 
was  no  party  to  the  articles,  nor  was  he  mentioDed 
in  them.  Of  course,  no  consideration  whatever 
moved  from  him,  nor  did  it  appear  that  he  wss 
related  in  blood  to  any  party  from  whom  any  con- 
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«49);  Rowe  v.  MiUon  (2  Wils.  366)  ;  (a)  Vermn  v.  Vernon  (2  P.  Wms. 
594);  (&)  Osgood  v.  ^/rorfc  (2  P.  Wms.  245)  ;(c)  Goriw^  v.  iSTo^A  (3  Atk. 
186)  ;  \d)  Stephens  v.  Trueman  (1  Ves.  sen.  73) ;  (e)  Ellison  v.  Ellison 
(6  Ves.  656)  ;  (/)  2  Roper  on  Husband  and  Wife,  73 ;  iJate  v.  Lamhe  (2  Eden, 
^2) ;  {g)  Stapleton  v.  Stapleton  (1  Atk.  2)  ;  (A)  Bellingham  v.  Wentworth 
(11   Cb.    Ca.    243) ;  (f)     Fursaker   v.   Robinson    (Pre.    in   Ch.   475)  ;  (^fc) 


sideration  did  move,  or  indeed  to  any  of  the  parties 
to  tbe  marriage  articles. 

Sir  Wm.  Grant,  M.  R.,  said  it  seemed  that  no- 
tliing  short  of  the  establishment  of  the  broad  general 
proposition  attributed  to  Lord  Chief  Justice  Hale 
in  Jenkins  t.  Keymis  (l  Lev.  150,  237  ;  1  Ch.  Ca. 
105)  could  support  his  claim.  His  Honour  held, 
tliat  covenants  in  marriage  articles  in  favour  of  a 
stranger  must  be  held  merely  voluntary,  and  cannot 
be  supported  by  the  marriage  consideration.  His 
Honour  concluded  his  judgment  in  the  following 
words: — "The  Court  of  King's  Bench  have  cer- 
tified (in  Johnson  v.  Legard)  that  the  limitations 
to  the  brothers  were  void  against  the  purchasers. 
This  decision  expressly  negatives  the  proposition 
tikat  every  limitation  in  a  settlement  is  protected 
and  rendered  valuable  by  the  consideration  of  mar* 
riage.  And,  to  that  extent,  I  entirely  concur  in 
the  opinion  given.  I  say  to  that  extent,  because 
the  negative  of  the  general  proposition  is  sufficient 
for  the  decision  of  the  present  cause,  and  I  do  not 
wish  to  prejudice  any  other  question  that  may  be 
flsade  when  the  certificate  comes  before  the  Court 
for  eonfinnation. 

'*  There  are  certainly  cases  in  which  a  court  of 
equity  has  executed  covenants  in  marriage  settle- 
ments in  favour  of  collateral  relations ;  bot  I  am 
not  aware  of  any  in  which  it  has  been  laid  down 
that  a  covenant  in  favour  of  a  stranger  is  to  be 
oarried  into  execution  merely  because  it  is  found 
in  a  marriage  settlement.  For  ought  that  appears 
ia  this  cause,  Sir  Richard  Sutton  must  be  talien  to 
be  a  mere  stranger,  and  therefore  the  bill  must  be 
Asmissed,  with  costs  as  to  the  trustees,  without 
ooata  as  to  the  heir*at-law.*' 

(a)  Rowe  v.  Jfil/on  (2  Wils.  356).  Mich.  Term, 
1707- — ^Wilmot,  C.  J.,  said  it  would  be  unnecessary 
to  go  into  the  question  whether  the  consideration 
of  marriage  and  portion  extend  to  any  limitations 
beyond  those  to  the  husband,  wife,  or  issue,  it 
beukg  a  settled  point  that  all  other  limitations  in 
tiia  settlement  are  voluntary  in  regard  to  those 
eoosiderations. 

(*)  Vernon  ▼.  Vemon  (2  P.  Wms.  6&4).  Trin. 
Term,  1730. — Lord  King,  C,  decided  that  where 
there  is  a  covenant  in  consideration  of  a  marriage 
to  tattle  lands  of  350/.  per  annum  on  husband  and 
wife  and  the  issue  male  of  the  marriage,  remainder 
to  the  brothers  of  the  husband,  equity  will  compel 
an  execution  of  such  covenant,  and  not  put  the 
party  to  an  action  of  covenant  in  the  trustees'  name. 

(r)  Osgood  v.  Strode  (2  P.  Wms.  245).  Mich. 
Term,  1724. — Lord  Macclesfield,  C,  decided  in  this 
case,  that  where  A.,  seised  in  fee  on  his  marriage, 
covenants  to  settle  the  premises  on  himself  and  his 
wife,  and  on  the  issue  of  the  marriage,  remainder 
to  his  nephew  in  fee,  the  remainder  in  fee  is  volun- 
tary, and  not  supported  by  the  consideration  of 
that  marriage,  or  of  the  marriage  portion  ;  and  that 
where  A.  the  father,  and  B.  the  son,  on  the  mar- 
riage of  B.  articled  to  settle  land  on  B.  and  his 
wife  for  their  lives,  remainder  to  their  issue,  re- 
mainder to  the  nephew  in  fee,  if  A.  had  the  sole 
interest,  the  limitation  to  the  nephew  is  voluntary, 
r  if  the  father  and  son  had  each  some  interest. 


(<f)  Goring  v.  Nash  (3  Atk.  186).  October  22, 
1744.~The  articles  made  previous  to  the  marriage 
of  R.  F.  were  decreed  by  Lord  Hardwicke  to  be 
carried  into  execution  for  the  benefit  of  the  plaintiff, 
his  eldest  sister.  His  Lordship  observed  that  a  spe- 
cific performance  of  marriage  artides  has  been 
decreed  in  this  court  even  as  to  collaterals. 

(e)  Stephens  v.  Trueman  (I  Ves.  sen.  73).  March 
5,  1747-8.  Lord  Hardwicke,  C— On  the  marriage 
of  a  daughter  there  was  an  agreement  that  the 
father  should  at  present  pay  for  her  separate  use 
5002.,  to  which  she  was  not  entitled  unless  she  sur- 
vived him ;  and  that  a  real  estate  which  came  to 
her  from  her  mother  should  be  settled  after  the 
uses  of  the  marriage  to  the  father  and  his  heirs. 
His  Lordship  held  that  the  right  heir  of  the  father 
was  entitled  to  a  specific  performance  of  these  arti« 
cles.  The  old  rule,  his  Lordship  said,  **  was,  and  is 
now,  generally  (although  of  late  not  so  strictly 
adhered  to),  that  none  can  come  here  for  a  specific 
performance  who  does  not  come  under  the  consi- 
deration of  the  agreement ;  as  that  it  shall  not  be 
for  the  benefit  of  collateral  branches  in  marriage 
articles ;  but  as  aereements  are  entire,  and  the 
several  branches  might  have  been  in  view,  the  Court 
has,  in  latter  cases,  laid  hold  of  any  circumstaneet 
to  distinguish  them  out  of  it,  still  preserving  the 
rule  in  general."  His  Lordship  also  held  that  in 
marriage  articles  and  settlements,  on  good  and 
valuable  considerations,  such  considerations  wffl 
run  through  all  the  limitations  in  favour  of  the 
remotest  remainder-man. 

(/)  BUison  V.  BlKson  (6  Yes.  656).  February  94, 
1802.»Lord  Eldon,  C,  decided  that  the  assistanee 
of  the  Court  cannot  be  had  without  eonsideratioii 
to  constitute  a  party  cftftn  que  trust,  as  upon  a 
voluntary  covenant  to  transfer  stock,  &c.  But  if 
the  legal  conveyance  is  actually  made,  constitntinf 
the  relation  of  trustee  and  cestui  que  trust,  as  if  the 
stock  had  been  actually  transferred,  &c.,  thoos^ 
without  consideration,  the  equitable  interest  will  bo 
enforced. 

(g)  Hale  v.  Lambe  (2  Eden,  292).  December, 
1764.— Lord  Northingtoa,  C,  in  his  judgment  said/ 
**  It  seems,  therefore,  that  a  settlement  made  on 
marriage,  with  extension  to  collaterals,  if  defective 
in  law,  should  be  made  good  in  equity  for  the  same 
collaterals ;  for  the  consideration  of  the  marriage 
and  settling  the  estate  runs  through  all  the  limita- 
tions, and  the  authorities  confirm  the  reason." 

(h)  Stapleton  v.  Stapleton  (1  Atk.  2).  August, 
1739. — Lord  Hardwicke,  C,  in  this  case  decided 
that  when  there  is  a  valuable  consideration  ior  an 
agreement  on  all  sides,  there  is  a  sufficient  ground 
to  come  into  a  coart  of  equity  ;  but  a  mere  volunteer 
is  not  entitled  to  come  to  the  court  for  an  execu- 
tion of  an  agreement. 

(t)  Bellingham  v.  Wentu)orth  (1 1  Ch.  Ca.  243 ; 
Mich.  26  and  27  Car.  2).— A  deed  may  be  fraudu- 
lent as  to  A.  and  good  as  to  R. 

(At)  Fursaker  v.  Robinson  (Pre.  in  Ch.  475),  Mich. 
1717.  In  Curid  Cancf/ZanVe.— Equity  will  not  sup- 
ply the  want  of  a  surrender  in  behalf  of  a  natural 
child. 
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Ward  V.  Aukland  (8  Sim.  571) ;  (a)  Jefferys  v.  Jefferys  (1  Cr.  &  Ph.  188) ;  (6) 
Roberts  on  Voluntary  Conveyances,  616;  Emery  y.  Wase  (8  Vea.  505)  ;(e) 
Martin  v.  MitcheU  (2  Jac.  &  Walk.  413)  ;  (d)  Morris  v.  Stephenson  (7  Va. 
475)  ;  (e)  Williams  v.  Codrington  (1  Ves.  514) ;  (/)  Garrard  v.  /Lord  Lou. 
cferctofe  (2  Russ.  &  Myl.  451)  ;(^)  Colyear  v.  Mulgrave  (2  Keen,81);(*) 
Shane  v.  Cadogan  (App.  Sugden's  Vend,  and  Pur.)  ;  (i)  1  Shepherd's  Toudi. 
chap.  4,  71 ;  Doe  v.  Pitcher  (6  Taunton,  359) ;  (Ar)  Greenwood  v.  The  Bishop 
of  London  (5  Taunton,  727).  (/) 


(a)  TFord  ▼.  Aukland  (8  Sim.  571).  July  14, 
1837.  Sir  L.  Sbadwell,  V.  C.  £.— A.  assigned 
cfaoses  ia  action  and  other  personal  chattels  to  a 
trustee  in  trust  for  himself  for  life,  and  after  his 
death  for  his  nephew  or  niece.  Some  jean  after- 
wards he  made  a  will,  beqocathing  the  settled  pro- 
perty to  other  persons.  After  his  death  the  trastee 
and  cm/w'  que  trusts  filed  a  bill  against  the  ezecn- 
tors  and  the  legatees,  praying  that  the  deed  might 
be  established,  that  an  aceonnt  might  be  taken  of 
A.'s  personal  estate,  and  that  the  ezecntors  might 
deliver  over  the  residue  to  the  trustee.  His  Honour 
dismissed  the  bill ;  but  if  the  bill  had  been  filed  by 
the  trustee  alone  for  indemnity  against  conflicting 
daims,  or  by  the  cestui  que  trusts  ^one,  to  have  the 
benefit  of  the  deed,  the  Court  would  have  granted 
rcHef— 5«m6{e. 

The  Vice-Chancellor's  decree  was  subsequently 
confirmed,  except  that  it  must  be  without  prefudiee 
to  the  institution  of  any  other  suit, — See  C.  P. 
Cooper's  Reports,  146. 

(ft)  J^erys  v.  J^erys  (l  Cr.  &  Ph.  138).  Feb. 
1841.— Lord  Cottenham,  C.,  was  of  opinion  that 
the  Court,  with  respect  to  copyholds,  would  not 
czicute  a  voluntary  contract ;  and  his  Lordship's 
ittpreasion  was,  that  the  principle  of  the  Court  to 
withhold  its  assistance  from  a  volunteer  applies 
eqaally  whether  he  seeks  to  have  the  benefit  of  a 
ooatrMt,  a  covenant,  or  a  settlement. 

(c)  Bmery  v.  Wase  (8  Ves.  605).  May,  1803.— 
Thto  was  an  appeal  to  Lord  Eldon,  C,  who 
aflrmed  the  decree  of  Lord  Alvanley  at  the  Rolls, 
oa  the  ground  that  the  evidence  did  not  prove  satis- 
fMtorily  as  it  ought,  especially  in  the  case  of  mar- 
ried women,  that  the  valuation  was  made  with  due 
attention  and  care. 

(d)  Martin  v.  Mitchell  (2  Jac.  &  W.  413).  Dec. 
1820. — Sir  Thomas  Plumer,  M.  R.  refused  specific 
perforssance  of  a  contract  improvidentiy  entered 
into  by  ignorant  persons. 

(e)  Morris  v.  Stephenson  (7  Ves.  475).  July, 
1802.— Sir  Wm.  Grant,  M.  R.,  decreed  the  husband 
under  the  circumstances  of  the  case  to  procure  his 
wife  to  join  in  a  surrender  of  copyhold  estate. 

{/)  Williams  v.  Codrtngton  (1  Ves.  514).  July, 
1750. — Lord  Eldon,  C.  said,  that  though  one  cannot 
come  into  equity  to  supply  a  defect  in  a  voluntary 
deed  without  consideration,  or  in  many  instances 
cannot  come  for  specific  performance  of  such  an 
agreement,  yet  if  he  has  a  specialty,  he  does  not 
want  proof  of  consideration,  but  may  come  into 
equity  as  well  as  law  to  have  satisfaction  for  that 
debt  on  that  specialty  out  of  assets,  and  then  the 
Court  will  not  send  it  to  law,  but  will  judge  whe- 
ther he  has  a  specialty  or  not. 

(g)  Garrard  v.  Lord  Lauderdale  (2  Russ.  &  M. 
451).  Jan.  27.  29,  and  Feb.  11,  1831.— A  person 
by  deed  conveyed  to  trustees  certain  personal  pro- 
perty upon  trust  to  sell  the  same,  and  after  satisfy- 
ing certain  specified  charges  and  claims  in  a  pre- 
scribed order  out  of  the  proceeds,  to  divide  the 
residue  among  his  scheduled  creditors,  none  of 
whom  were  parties  or  privy  to  the  execution  of  the 


deed.  The  trustees,  after  partially  executSag  tie 
trusts  by  making  sales  and  paying  off  the  wptdHisk 
charges  and  claims  in  the  order  dinoted,  eonevtrf 
with  the  grantor  in  doing  several  acta  incoasislaft 
with  the  subsequent  trusts:  Lord  Brougham, C 
held,  that  after  the  death  of  the  graBtor  a  schs- 
dnled  creditor  had  no  equity  against  the  trustees  ts 
enforce  the  execution  of  the  trusts,  the  eonvsyacs 
being  ia  the  nature  cMf  a  private  arrangement  ihr  tkt 
personal  convenience  of  the  grantor,  and  vcetiag  m 
right  in  the  creditors. 

(A)  Colyear  v.  Muigrwoe  (3  Keen,  81).  Aagwit 
1836.-»A  father,  who  had  four  natural  dangltas 
and  a  legitissate  son,  entered  into  an  agreeBMntwitt 
his  son,  eridenced  by  certain  deeda^  whereby  tts 
father  covenanted  to  transfer  the  sum  of  20,0001. 1» 
a  trustee,  for  the  benefit  of  his  four  natural  daagh* 
ters,  and  the  son  covenanted  to  pay  the  debta  of  the 
father.  The  son  paid  sobm  of  the  tether's  Ml% 
and  died  before  tne  covenant  on  the  part  of  Iks 
father  was  performed,  havinr  by  his  will  given  Iks 
whole  of  his  property  to  his  father,  who  hfraiaefts 
son's  personu  representative. 

A  demurrer  to  a  bill  filed  by  one  of  the  aatnl 
daughters,  and  praying  to  have  the  agrecmeat  e»- 
cuted  against  the  estates  oi  the  father  and  aoa,  wM 
allowed  by  Lord  Langdale,  M.R.,  who  alM>  hdd 
that  where  two  persons,  for  valuable  consideiatlBa 
as  between  themselves,  coveaant  to  do  womm  act  fof 
the  benefit  of  a  mere  stranger,  that  atrangcr  caaaot 
enforce  the  eovenant  against  the  two,  tboiigh  eitiHr 
of  the  two  might  do  so  against  the  other. 

(0  Sloane  v.  Cadogan  (Sagden's  V.  and  P.  Appsa- 
dix.  No.  27).— Sir  William  Grant,  M.R.,  fai  ttis 
case  decided  that  when  the  trust  is  created,  no  eoa* 
sideration  is  essential,  and  the  Court  will  czecals  it 
though  voluntary. 

{k)  Doe  V.  Piieher  (6  Taunt.  359).  Novcsakr, 
1815.— Gibbs,  C.  J.,  decided  that  if  there  be  ia  a 
deed  one  limitation  to  a  use,  which  is  a  charitaUs 
use  within  the  statute  9  Geo.  2,  c.  36,  that  stat^ 
does  not  therefore  avoid  other  liinitations  in  the  aMW 
deed,  which  are  not  within  the  Act. 

(0  GreensDOodr.  The  Bishop  of  London  (5  Tsnt 
727).  November,  1814.— The  patron,  being  slM> 
rector  of  B.,  agreed  for  8,7502.  to  convey  to  Jk, 
clerk,  the  advowson  in  fee,  and  immediately  to  resiga 
the  rectory  land,  present  D.  thereto,  pay  all  cx> 
penses,  and  allow  D.  60i.  for  dilapidations,  and  that 
D.  should  have  the  profits  from  a  day  then  paiL 
The  ordinary  refused  to  accept  the  vendor's  resigBa- 
tion,  whereon  D.  agreed  with  the  patron  for  tits 
purchase  of  the  advowson  at  8,000i.  allowing  fiOL 
for  dilapidations,  and  he  was  to  be  entitled  to  the 
profits  of  the  rectory  from  the  same  past  day.  And, 
four  days  after,  the  vendor  agreed  to  grant  hin  a 
lease  of  the  tithes  for  the  vendor's  life  at  a  pepper- 
corn rent :  the  conveyances  were  accordingly  en* 
cuted,  and  money  paid.  Upon  the  death  of  the 
vendor,  the  king  presented  to  that  torn  for  simoay, 
and  upon  the  death  of  the  king's  clerk,  the  heir  of 
the  vendor  disturbed  the  purchaser,  insisting  thit 
the  grant  of  the  advowson  was  void  by  reason  of 
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Sethell  and  Amphlettf  for  the  heir-at-law  of  Miss  Lucas,  contended  that  the 
contract  on  the  marriage  extended  to  the  limitation  to  Miss  Lucas.  Sutton  t. 
Chetwynd  was  very  different ;  the  question  there  was  whether  the  contract 
was  such  as  could  be  enforced  where  a  valuable  consideration  had  been  given. 
They  commented  on  Colyear  v.  Mulgrave  and  Stephens  v.  Trueman.  It  is 
a  tecnnical  rule  of  equi^  not  to  execute  an  executory  contract  where  there  has 
been  no  consideration  ;  but  in  marriage  articles  the  Court  will  lay  hold  of  any 
circumstance  to  distinguish  them  and  take  them  out  of  the  rule.  It  is  impossibk 
to  say  this  limitation  to  the  wife'^s  niece  was  not  within  the  consideration.  The 
contract  is  between  A.  and  B.  with  each  other ;  and  with  C,  as  trustee  for  D., 
is  a  contract  which  the  trustee  can  enforce  against  each  or  either  of  the  parties. 
This  tends  to  the  conclusion  that  what  the  trustee  can  and  ought  to  do,  that 
the  cestui  trust  can  enforce ;  that  the  judgment  of  the  Vice-Chancellor  was 
quite  satisfactory.  The  case  of  Vernon  v.  Vernon  (supra)  was  a  distinct 
authority  against  the  proposition  on  which  Mr.  Tinney  founded  his  case, 
namely,  that  Miss  Lucas  was  no  party  to  the  settlement ;  but  in  Vernon  v. 
Vemo9i  the  fact  of  Thomas  Vernon,  the  father,  being  party  to  the  agreement,  is 
nowhere  mentioned  as  entering  into  the  consideration  of  the  judge.  The 
Court  cannot  distinguish  that  case  from  the  present.  Sir  Wm.  Grant  had  said, 
that  "  it  is  not  of  necessity  that  at  law  the  connderation  of  marriage  should 
support  every  limitation.*"  Vernon  v.  Vernon  is  the  clearest  authority  for  the 
validity  of  a  contract  between  A.  and  B.  for  the  benefit  of  C.  That  is  an 
affirmative  decision,  and  the  negative  has  never  been  decided.  In  Osgood  v. 
Strode  {suprd)  Lord  Macclesfield  said,  "  Each  of  them  (the  father  and  son) 
having  an  interest  in  the  premises,  so  that  the  one  without  the  other  could  not 
make  a  settlement  thereof,  it  may  be  well  intended  that  the  father  did  stipulate 
with  the  son  that  he,  the  father,  would  come  into  those  articles  and  join  therein 
on  terms  that,  in  case  of  the  son  dying  without  issue  male  by  that  marriase, 
then  to  go  to  the  plaintiff  (the  nephew) ;  and  this  probably  was  part  of  tne 
marriage  agreement  and  of  the  terms  on  which  it  was  made ;  ana  since  this 
might  be,  and  probably  was — ^nay,  appears  to  have  been  the  terms  of  this  mar- 
riage agreement,  and  the  inducement  to  the  father  to  join  therein,  equity  ought 
to  decree  a  performance  of  it.""  And  in  the  case  of  Goring  v.  Nash  (suprd), 
which  was  a  suit  to  enforce  a  voluntary  limitation  in  a  marriage  settlement, 
liord  Hardwicke  said,  "  All  the  decrees  for  specific  performance  of  marria^ 
articles  on  limitations  for  younger  children,  are  authorities  in  fav(;ur  of  the 
plaintiff;  and  where  such  articles  have  been  decreed  at  all,  they  have  been 
carried  into  execution,  even  as  to  collaterals,  and  not  carried  into  execution  in 
part  only.  Suppose  a  bill  bad  been  brought  by  Mr.  R.  Fag^  (the  settlor 
on  whose  marriage  the  articles  were  made),  must  not  this  particular  limitation 
have  been  decre^  to  the  plaintiff  at  the  same  time  ?**'  And  his  Lordship  said, 
that  in  making  his  decree  he  should  rely,  amongst  other  grounds,  on  this, 
^  that  the  trustees  would  be  clearly  entitled  to  recover  the  whole  value  of  the 
estate  at  law  out  of  the  real  assets."  To  that,  objection  was  made  that  the 
trustees  would  recover  little  or  nothing,  because  the  husband  might  have 
disposed  of  the  whole  estate.  On  which  Lord  Hardwicke  said,  "  One  objection 
made  on  the  part  of  the  defendants  was,  that  here  was  a  remainder  in  tail 
limited  to  B.  F.  the  son,  before  this  limitation  to  the  plaintifr>%  and  he  might 
have  barred  the  plaintiff  by  recovery.     There  is  no  doubt  that  he  might ;  but 

■Imosy.    Gibbs,  C.  J.,  held  that  the  cooTeyance  touch  odIj  the  next  presentatiun,  extended  ;  and 

imrporting  to  carry  the  whole  adrowson,  including  that  so  much  of  the  conveyance  as  applied  to  Hie 

the  next  presentation,  was  at  all  events  (assuming  legal  part,  the  fee  of  the  advowson,  was  to  be  top- 

the  contract  to  be  simoniacal)  no  further  void  than  ported, 
the  limoniacal  part  of  the  transaction,  which  could 
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as  he  has  not  done  it,  it  is  no  objection,  and  was  the  yery  case  in  Vernon  t. 
Vernon,  and  the  same  argument  was  made  use  of  there/  We  know  that  it 
is  said  that  in  those  cases,  the  limitation  being  to  children,  they  are  distinguish- 
able from  the  present  case ;  but  that  in  fact  makes  no  difierence,  as  they  weie 
not  within  the  consideration  of  marriage.  It  was  contended,  on  the  authority 
of  Johnson  v.  Legard  (jsuprd),  that  an  estate  under  such  a  limitation  was 
fraudulent  against  a  purcnaser;  but  that  is  a  fallacious  argument.  The 
difference  is  this,  that  the  limitation  of  the  legal  estate  is  fraudulent  against  a 
purchaser  by  a  particular  statute ;  but  it  is  not  therefore  necessary  Aat  the 
contract,  as  amongst  themselves,  should  have  a  tortious  effect.  The  statute  is  i 
shield  to  the  purchaser,  but  the  contract  is  not  therefore  void.  There  is  no 
reason  that  a  court  of  equity  should  hold  it  void.  That  proposition  was  never 
questioned  till  the  case  of  Johnson  v.  Legard.  A  voluntary  settlement  is  good 
as  between  the  parties ;  the  protection  of  the  statute  is  afforded,  not  for  the  sake 
of  the  settlor,  out  for  that  of  the  purchaser.  It  is  said  that  the  wife  became 
a  purchaser  for  value  of  the  personal  estate,  and  that  therefore  part  of  the 
decree  must  be  supported.  Now  the  contract  made  by  the  marriage  artida 
was  for  the  wife's  real  and  personal  estate.  The  defendants^  counsel  admit  that 
as  to  the  personal,  but  deny  it  as  to  the  real  estate. 

The  LORD  CHANCELLOR.— The  husband  might  say  he  gave  up  his 
claim  to  the  personal  estate,  provided  the  niece  was  brought  into  the  settlement 

BethelL — There  is  anomaly  in  our  law  in  protecting  a  purchaser  for  value 
If  the  contract  is  only  to  be  performed  in  part,  what  is  to  be  done  with  the 
covenant  ?  If  the  covenant  had  been  performed  in  part,  and  the  trustees  had 
brought  an  action,  they  would  have  recovered  Judgment  for  the  whole  amount, 
when  the  Court  had  performed  part.  This  Court  always  performs  a  contract 
entirely  ;  it  looks  at  the  whole  subject-matter,  and  executes  the  contract  onoe 
foraU. 

The  LORD  CHANCELLOR.— In  the  case  of  Johnson  v.  Legard,  the 
consideration  was  the  marriage  and  a  portion  of  4,000/. 

BethelL — The  accumulation  of  consideration  on  consideration  would  make 
no  difference.     The  wife  there  was  not  a  purchaser  for  her  brother. 

Amphlett,  on  the  same  side.— The  argument  might  be  divided  into— first, 
the  state  of  the  record ;  secondly,  the  Hypothetical  case  transposed.  First, 
complete  execution  of  the  contract  follows  from  the  undoubted  right  of  the 
plaintiff  to  have  a  part  performed.  He  did  not  dispute  that  where  there  was  i 
covenant  for  two  things,  one  only  might  be  performed.  But  in  an  agreemeat 
for  several  matters,  some  or  one  oi  them  may  be  the  consideration  for  the  other ; 
and  if  the  contract  is  partially  carried  into  execution,  the  injustice  may  foUov 
of  omitting  that  which  was  the  main  consideration.  Goring  v.  Nash  Xsupra). 
The  cases  cited  on  the  other  side  have  no  reference  to  the  doctrine  of  Laid 
Hardwicke  in  that  case.  Here  it  is  probable  that  the  limitation  to  Miss  Lucas 
formed  a  material  part  of  the  contract.     Newstead  v.  Searles  (1  Atk.  265) ;  (a) 

(a)  Newttead  y.  Searlet  (l  Atk.  265).    March,  riage,  that  child  or  children  to  liare  an  equal  ahan 

1737. — A  widow  who  had  two  children  by  a  former  of  the  said  estates  with  the  grandson  and  griad- 

husbaod,  and  no  provision  made  for  them,  and  these  danehter. 

two  children  each  of  them  a  child,  and  being  in  pos-  The    husband   and    wife    afterwards    mortgage 

session  of  her  own  right  uf  freehold,  copyhold,  and  the  settled  estates  to  persons  who  had  notice  of 

leasehold  estates,  by  articles  before  her  second  mar-  the  settlement.      Lord    Hardwicke,  C.»  declaid 

riage,  to  which  her  husband  was  a  party,  and  by  his  that  the  settlement  is  no  volnntary  agreement,  bit 

consent,  conveys  the  whole  to  trustees,  that  they  a  binding  one,  and  no  instance  where  soch  a  limita- 

should  divide  the  freehold,  copyhold,  and  leasehold,  tion  has  been  held  frandolent  and  void  against  sab* 

if  no  issue  of  the  marriage,  in  moieties,  one  to  the  sequent  purchasera,  or  creditors  ;  for  if  it  shooJdr 

plaintiff,  her  graudson,  Ms  heirs  and  assign*,  the  no  widow  on  her  second  marriage  would  beaUetv 

other  to  her  grauddaughter  in  fee ;  provided  that  if  make  any  certain   provijuion  for    the  issue  of  * 

there  should  be  any  child  or  children  of  tlie  mar-  former. 
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IthM  V.  Beane  (1  Ves.  sen.  216) ;  (a)  Edtcarda  v.  Warwick  (2  P.  Wms. 
171) ;  (6)  Owen  qui  tarn  v.  Barrow  (1  Bos.  &  Pul.  101)  ;  (c)  Ctaytonv.  Winton 
(8  Madd.  802,  n.).  In  Johnson  v.  Legard^  the  wife  had  no  interest ;  here  the 
wife  had  one ;  but  in  Clayton  v.  Winton  the  wife  had  an  interest  in  stipulating 
for  the  son  of  the  second  marriage.     Ellis  v.  Nimmo  (Llo.  &  Goo.  338).  (d) 

Russell  and  JRandell^  for  the  plaintiff. 

Tinney^  in  reply. — The  attempt  to  support  the  decree  was  made  by  endea- 
vouring to  unsettle  the  law  as  it  had  been  settled  in  modem  times.  The 
plaintiff  is  not  under  liability  in  respect  of  the  covenant  to  the  trustees :  if 
there  was  any  breach,  it  occurred  six  months  after  the  devolution  of  the  real  and 
personal  estate  covenanted  to  be  settled. 

The  LORD  CHANCELLOR.— It  seems  to  me  exceedingly  diflScult  to 
consider  that  there  would  be  any  substantial  damages.  If  the  action  had  been 
brought  in  the  lifetime  of  the  wife,  what  would  have  been  the  damages  ?  Here 
the  value  of  the  estate  would  not  have  been  the  measure  of  damages ;  but  in 
the  case  of  a  voluntary  covenant,  the  value  of  the  estate  would  have  been  the 
measure  of  damages. 

Tinney. — During  the  wife^s  life  no  substantial  action  could  have  been 
brought  on  the  covenant. 

The  LORD  CHANCELLOR.— She  was  to  execute  a  conveyance  in  a 
particular  way. 

Tinney. — She  had  an  absolute  power  of  appointment  under  the  settlement ; 
everybody  was  in  the  wife's  power,  and  no  Court  would  have  compelled  the 
performance  of  the  contract  during  her  life. 

The  LORD  CHANCELLOR.— There  would  have  been  nominal  damages 
with  costs. 

7  mnay.— The  Court  would  not  permit  the  trustee  so  to  act. 

The  LORD  CHANCELLOR— That  is,  as  to  the  actual  state  of  things 
during  the  life  of  the  wife. 

Tinney, — It  was  an  executory  matter.  They  covenant  that  the  property 
shall  be  vested  in  the  trustees,  and,  when  done,  it  shall  go  in  such  and  such  a 
way.  The  whole  was  in  the  control  of  herself  and  her  husband.  Who  has 
now  the  absolute  property  in  this  real  estate  ?  Why,  the  wife's  heirs  and  her 
husband.  That  is  the  case  of  Colycar  v.  Mulgrave  (supra).  The  liability  to 
the  trustees  referred  to  by  the  Vice-Chancellor  was  a  surprise  to  the  defendant's 
counsel. 

The  LORD  CHANCELLOR.— The  Vice-Chancellor  makes  it  the  ground 

(a)  Ithell  T.  Beane  (1  Ves.  sen.  215).  February,  (c)  Owen  qvA  tarn  ▼.  Barrow  (1  Bos.  &  Pol.  101). 
1749.— Lord  Hardwicke,  C,  in  this  case  decided  Not.  19,  1804.  In  an  action  on  the  SUtate  for 
that  when  the  husband,  on  second  marriage,  con-  Usury  in  discounting  a  bill,  it  was  proved  that  one 
tracts  to  pay  money  in  trust  for  the  wife  for  life,  B.  demanded  payment  of  the  acceptor,  and  com- 
aad  afterwards  for  the  issue  of  that  and  a  son  by  a  menced  an  action  against  him,  and  afterwards  re- 
former wife,  his  creditors  cannot  come  upon  this  ceived  the  amount  of  the  bill  and  the  costs  of 
against  the  son,  as  being  a  Tolnntary  disposition  as  those  proceedings  on  producing  the  bill,  and  gate 
to  him.  a  receipt  as  attorney  for  the  present  defendant ; 

{Jb)Edu}ard$f,  fFanoicit  TS  P.  Wms.  171).   Tri-  this,  without  further    CTidence  of  B.  being   the 

nityTerm,]723. — Lord  Macclesfield,  C, decided  that  agent   of  the  defendant,    and    without  the  pro- 

■Booey  covenanted  to  be  laid  out  in  land  shall  de-  dnction  of  the  proceedings  against  the  acceptor, 

scend  as  land.    But  he  that  is  entitled  to  the  fee  of  Sir  James  Mansfield.C.  J.,  Rooke,  J.,  and  Cbambre, 

the  land  when  purchased,  may  dispose  of  it  by  a  J.,  held  good  prima  facie  evidence  to  be  left  to  a 

will,  though  not  attested  by  three  viitnesses.    Also  jury  of  the  defendant  having  received  the  nsurioos 

a  parol  direction  for  the  payment  seems  to  be  good,  interest. 

So,  if  the  money  is  ordered  or  devised  to  be  laid  out  (d)  ElKt  v.  Nimmo  (Lloyd  and  Goold*s  C.  R.  in 
la  lands,  and  settled  to  the  use  of  A.  in  tail,  re-  Ireland,  333^.  In  this  case  Lord  Sugden,  C,  was 
mainder  to  himself  in  fee,  equity  will  order  the  of  opinion  that  a  post-nuptial  agreement  in  writ-' 
Bttoney  to  A. ;  teeus  if  the  remainder  of  it  be  limited  ing,  by  which  a  father  undertook  to  make  a 
to  a  third  person.  Also,  though  by  a  voluntary  con-  provision  for  a  child,  will  be  specifically  eiecuted, 
tract  money  is  agreed  to  be  laid  out  in  lands,  the  being  a  contract  founded  on  a  meritorious  con- 
Court  will  execute  such  agreement  in  favour  of  the  sideration. 
heir. 
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of  his  judgment.  He  says  that  it  is  quite  clear  an  action  might  be  broug^ 
against  the  husband. 

Tinney. — The  bill  rests  on  the  husband'^s  interest,  not  his  liability,  and  prays 
that  the  articles  may  be  specifically  performed.  We  rely  on  Colman  v.  Saml 
(1  Ves.  jun.  51),  (a)  Sutton  v.  Chetwynd  {supra)^  Sloan  v.  CkuJogan  (supra), 
Jefferys  v.  Jefferys  (supra).  Ward  v.  Audland  (9  Jur.  384).  (6)  The  cove- 
nant is  voluntary  as  against  the  wife,  and  therefore  is  voluntary  against  the 
heir.  (3  Sugden's  Vendors  and  Purchasers,  282 ;  Warburton  v.  Looekmi, 
2  Dow.  &  Clark,  497 ;  (c)  BurreWs  case,  6  Coke  Rep.  72.)  (d)  If  the  coft- 
veyance  is  voluntary,  the  covenant  must  be  voluntary  too ;  and  if  the  covenant 
is  voluntary,  the  court  of  equity  has  no  power  to  enforce  it.  (Pulvertofl  v. 
Pulvertofij  siiprd.)  Sutton  v.  Chetwynd  is  a  distinct  authority,  notwithstand- 
ing the  attempt  made  to  distinguish  it.  We  say  that  a  covenant  is  not  to  be 
executed  in  favour  of  a  stranger,  because  it  is  found  in  a  marriage  settlement, 
— and  a  collateral  relation  is  a  stranger.  {Cholmondeleyy.  Clinton^  4  Bly.  1.) 
Vernon  v.  Vernon  cannot  be  said  to  be  a  pure  case  of  Umitation  to  collaterals 
like  the  present :  there  the  husband  and  wife  joined  with  another  party  in 
making  the  settlement.  So  in  Osgood  v.  Strode  there  was  also  a  valuable  con- 
sideration. 

The  LORD  CHANCELLOR.— In  GoHng  v.  Noah,  Lord  Hardwicke  said 
he  would  decree  immediately,  to  prevent  circuity  of  action,  and  laid  it  down  in 


(a)  Coimanf,  Sorrel  (I  Ves.  jun.  61).  November, 
1789.— Lord  Tburlow,  Csaidio  this  case:  '*  Where 
a  deed  is  not  sufficient  in  trath  to  pass  the  estate 
out  of  the  hands  of  the  eonTeyer,  bat  the  party 
must  come  into  equity,  the  Court  has  nerer  yet 
executed  a  voluntary  agreement :  to  do  so,  would 
be  to  make  him  who  does  not  sufficiently  convey, 
and  his  executors  after  his  death,  trustees  for  the 
person  to  whom  he  had  so  defectively  conveyed  ; 
and  there  is  no  case  where  a  court  of  equity  has 
ever  done  that.  Whenever  you  come  into  equity  to 
raise  an  interest  by  way  of  trust,  you  must  have  a 
valuable,  or,  at  least,  a  meritorious  consideration. 
Nothing  less  will  do." 

(6)  Ward  y.  Audland  (9  Jurist,  384).  Jan.  30, 
29,  and  Feb.  27,  1845. — A.  beiog  possessed  of  cer- 
tain furniture,  a  mortgage-debt  of  5462.,  secured 
by  mortgage  in  fee  of  a  customary  estate,  and  a 
policy  on  his  own  life  for  1,000/.,  executed  a  voluntary 
deed,  purporting  to  assign  to  B.,  as  a  trustee  for 
bis  (the  grantor's)  two  nieces  and  their  issue,  all 
his  household  goods,  furniture,  &c.,  and  all  sums 
owing,  or  which  might  theresfter  become  due  and 
owing  to  him,  with  all  policies  and  other  securities 
fbr  the  same,  and  all  other  his  then  present  and  fu- 
ture personal  estate,  together  with  the  several 
mortgages,  and  all  other  se«urities,  deeds,  evidences, 
&c.,  which  he  could  come  by  without  suit ;  and  to 
grant,  bargain,  sell,  and  assien  to  sueh  trustee,  all 
tiie  hereditaments  of  or  to  which  he  was  seised  or 
entitled  in  mortgage,  or  which  were  vested  in  him 
by  way  of  mortgage  for  any  term  of  years,  in  fee  or 
otherwise,  and  particularly  described  in  the  several 
indentures  of  mortgage,  to  hold  to  the  trustee,  his 
executors,  administrators,  and  assigns,  for  the  re» 
mainder  of  the  several  terms  of  years  created  by 
such  indentures,  but  subject  to  the  right  of  redemp- 
tion therein  reserved.  And  he  declar^  B.*s  receipts 
good  discharges,  and  appointed  him  his  attorney  to 
sue,  and  covenanted  for  further  assurance. 

Afterwards  A.  made  a  will,  giving  all  the  pro- 

rty  which  he  had  at  the  date  of  the  deed  abso- 
lutely to  the  children  of  one  of  his  nieces.  The 
deed  was  delivered  to  B.,  but  A.  kept  the  policy 
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and  enjoyed  the  use  of  the  fnraitnie  and  the  iaterat 
of  the  mortgage- dsbt  to  hit  death.  No  noties  of 
the  deed  was  given  either  to  the  mortgagor  or  to 
the  insnmnce  office.  A  bill  fikd  by  B.,  the  trustee, 
against  the  cestui  que  trusts  and  the  ezeculOMi 
stating  disputes  between  the  defendants  as  to  thdr 
interests  under  the  deed  and  will,  and  prayhig  tke 
proteetion  and  aid  of  this  Court,  and  to  have  the 
property  included  in  the  deed  disposed  of  accordisf 
to  the  trusts  thereby  declared,  was  dismiaeed  Ibr 
want  of  equity. 

(c)  WarburtoH  v.  Loveland  (2  Dow.  &  Clark,  497). 
In  tiie  House  of  Lords,  1831-2. —  In  the  opioioa 
of  the  judges  on  this  ease,  per  Tlodal,  L.  C.  J. 
C.  P.,  it  was  said  that  the  observation  in  the  report 
of  BurreWs  case  (6  Coke  Rep.  72)  is  one  thst 
ought  never  to  be  lost  sight  of  in  any  caae,  xuuudff 
"  that  the  offioe  of  all  judges  is  always  to  maks 
such  construction  as  shall  suppress  the  mischief 
and  advance  the  remedy,  and  to  suppress  sabHr 
inventions  and  evasions  for  continnaaee  of  ths 
mischief,  and  pro  privato  commodo,  and  to  add  force 
and  life  to  the  cure  and  remedy,  according  to  the 
true  intent  of  the  makers  of  the  Act,  pro  kern 
pubUeo,*' 

(d)  BurreWs  case  (6  Coke  Rep.  72).  In  the  Coa- 
mon  Pleas,  Pasch.  5  Jacobi  I.— If  thefhthermakes 
a  lease  by  fraud  and  covin  of  his  land,  to  defraad 
others  to  whom  he  shall  demise  or  sell  it  (and  sO 
fraudulent  leases  shall  be  so  intended) ,  and  befofe 
the  father  sells  or  demises  it,  he  dies,  and  the  sob, 
knowing  or  not  knowing  of  the  lease,  sells  the  lani, 
on  good  consideration,  the  vendee  shall  avoid  tbs 
lease  by  the  Act  27  EUz. 

If  the  father  assigns  his  term  fnmdolently  to  his 
son,  having  at  the  time  nothing  in  the  inheritaoee 
of  the  land,  yet  when  the  ftither  sells  the  land  (n|Ma 
the  inheritance  descending  upon  him),  with  a  cove- 
nant to  be  clear  of  all  leases,  &c.,  his  vendee  shsfl 
avoid  the  term  by  the  said  Act. 

Where  a  man  secretly  makes  a  jointure  to  Us 
wife  by  fraud  and  covin,  to  defraud  a  purchaser  to 
whom  he  intended  to  sell  the  land,  the  purcbsser 
shaU  avoid  it. 
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distinct  and  clear  terms,  that  the  trustees  would  be  entitled  to  recover  the  whole 
Talue  of  the  land  out  of  the  real  assets. 

Tinney. — The  law  was  then  unsetUed,  and  the  judges  resorted  to  all  possible 
reasons.  In  all  these  decisions,  there  were  sufficient  other  grounds.  There  is 
DO  decision  of  authority  that  articles  cannot  be  enforced  partially.  The  hus- 
band is  equitable  tenant  for  life,  and  is  therefore  entitled  to  have  his  part  of 
the  covenant  performed.  The  only  action  which  could  be  brought  against  the 
husband  would  be  in  respect  of  the  interest  of  the  reversioners.     In  its  conse- 

2uences  this  decision  wiU  destroy  the  law  of  equity  as  to  voluntary  contracts. 
Tnder  the  statute  of  Elizabeth,  it  is  only  necessary  to  give  a  small  interest  for 
a  valuable  consideration,  to  make  good  the  voluntary  contract ;  so  in  the  same 
way  it  may  be  made  good  against  creditors. 

Judgment — JugtMty  1846. 

The  LORD  CHANCELLOR— The  facts  of  this  case  are  these :— Upon 
the  treaty  for  a  marriage  between  Samuel  Davenport  and  Eleanora  Roberts,  it 
was,  by  the  deeds  then  executed,  amongst  other  things  agreed  by  and  between 
Samuel  Davenport  and  E.  Roberts,  and  each  of  them  covenanted  and  agreed 
with  the  trustees,  that  if  the  said  £.  Roberts  should  thereafter,  during  the 
coverture,  become  entitled  to  any  property  real  or  personal,  by  any  devise,  gift, 
bequest,  or  otherwise,  such  property  should  be  conveyed  to  trustees,  so  as  that 
the  same  should  be  limited  to  such  purposes  as  the  said  E.  Roberts  should,  by 
deed  or  will,  appoint,  and  in  default  of  appointment,  to  the  sole  and  separate 
use  of  E.  Roberts  for  life,  and  after  her  decease  to  the  use  of  S.  Davenport  for 
life,  with  remainder  to  the  child  or  children  of  E.  Roberts ;  but  if  there  should 
be  no  such  child  or  children,  or  descendant  o£  any  such  child  or  children,  living 
at  the  death  of  the  survivor  of  S.  Davenpdrrand  E.  Roberts,  then  to  the  use 
of  her  niece  Mary  Lucas,  her  heirs  and  assigns,  for  ever.  Mary  Lucas  was  the 
daughter  of  Mrs.  Bishopp,  the  sister  of  E.  Roberts,  afterwards  E.  Davenport. 
She  died  unmarried  in  18^.  In  1818,  Needham  Cheselden,  an  uncle  of  Mrs. 
Davenport  and  of  her  sister  Mrs.  Bishopp,  devised  certain  estates  to  trustees 
to  the  use  of  his  wife  for  life,  with  remainder  to  the  use  of  Mary  Bishopp, 
his  niece,  for  life,  with  remainder  to  Mary  Lucas,  her  daugnter  by  a 
former  husband,  for  life,  with  remainder  to  his  own  right  heirs.  Under  the 
devise  to  his  own  right  heirs,  Mrs.  Davenport  and  Mrs.  Bishopp  were  his 
eo-heiresses.  Mrs.  Davenport  died  in  1889.  Mrs.  Bishopp  survived  her,  and 
was  her  heiress-at-law.  Mrs.  Davenport  never  exercised  the  power  of  appoint- 
ment given  to  her  by  the  setUement.  The  bill  was  filed  by  S.  Davenport  and 
E rayed  that  Mrs.  Bishopp,  as  the  heiress-at-law  of  Mrs.  Davenport,  might 
e  decreed  specifically  to  perform  the  covenant  contained  in  the  settle- 
ment as  to  tne  estate  devised  by  the  will  of  Needham  Cheselden,  so  as  to 
▼est  one  moiety  thereof,  subject  to  the  life-interest  of  Mrs.  Bishopp,  in  the  sur- 
viving trustee  to  the  uses  expressed  in  the  settlement.  In  this  case  there  was 
an  express  covenant  between  E.  Roberts,  afterwards  Mrs.  Davenport,  and  her 
intended  husband,  and  with  the  trustees,  that  any  estate  which  might  come  to 
her  during  her  coverture,  should  be  conveyed  to  trustees,  to  the  uses  expressed 
in  the  settlement.  This  covenant  was  ent&red  into  for  a  valuable  consideration, 
namely,  the  marriage  between  the  parties.  There  is  no  reason,  therefore,  why 
the  Court  should  not  give  effect  to  the  covenant  with  S.  Davenport  by  decree- 
ing a  specific  performance.  I  think  it  is  immaterial  in  this  case  that  Mary  Lucas 
was  no  party  to  the  consideration.  The  case  of  Sutton  v.  Chetwynd  was  relied 
upon  in  the  argument  for  the  appellant ;  there,  the  covenant  was  between  Lady 


486  REAL  PROPERTY  AND  GONVEYANCING  GASES. 

Bath  and  the  trustees  only.  There  was  no  consideration  moving  from  them 
or  from  Sir  Richard  Sutton.  With  respect  to  Sir  James  Pulteney,  he  meidj 
consented  to  the  settlement.  Lady  Bath  did  not  covenant  with  bmi.  In  the 
present  case  the  parties  to  the  consideration — viz.,  the  marriaee — mutually, 
and  in  express  terms,  covenanted  with  each  other  as  well  as  with  the  trustees. 
Instances  were  cited  of  marriaee  settlements  which  were,  as  to  some  of  the 
limitations,  considered  to  be  vcHuntary,  and  were  set  aside  in  favour  of  pur- 
chasers. But  this  is  not  the  case  of  a  purchaser,  and  it  is  unnecessary,  tbae- 
fore,  to  consider  how  far  those  cases  are  in  other  respects  distinguishable  from 
the  present.  In  Goring  v.  Nash,  Lord  Hardwicke  observed,  *<  The  strict  met- 
sure  which  governs  the  Court  in  a  question  between  persons  who  come  to  cany 
articles  into  execution  and  purchasers,  is  not  the  rule  of  this  Court  (between 
funilies) ;  for  between  families  the  Court  have  considered  whether  a  superior  or 
inferior  equity  arises  on  the  part  of  the  person  who  coqpes  for  a  specific  perfonn- 
ance.""  ^^  It  is  one  consideration,"  he  adds,  **how  far  the  Court  will  support  agree- 
ments of  this  kind  against  relations  in  a  family,  and  another  against  purchasers 
and  creditors.^  As  tar  as  S.  Davenport  himself  is  concerned,  it  is  not  disputed 
that  a  specific  performance  must  be  decreed ;  but  the  Court  bein^  in  posses- 
sion of  the  cause,  will  not  divide  the  covenant,  and  decree  a  specific  perform- 
ance in  favour  of  the  plaintiiT  as  to  part,  and  send  him  to  law  as  to  the 
residue.  Lord  Hardwicke,  in  the  same  case  of  Goring  v.  Naahy  observes, 
<^  that  where  marriage  articles  have  been  decreed  at  all,  they  have  been  carried 
into  execution  even  as  to  collaterals,  and  not  carried  into  execution  in  psit 
only.^^    I  think,  therefore,  the  judgment  must  be  affirmed. 


THE  LORD  CHANCELLOR'S  COURT. 

November  10,  1846, 

GOMPERTZ  V.  GOMPEBTZ.  (a) 

Win^Conttruetiof^^L\f9»inter€9t^Ab9olui9  or  eoniin^eni  gift--"  Lawful  hein." 

Where  a  teeiator  in  thefiret  part  qf  hie  will  gave  *Uo  hie  danghiere  4,000/.  ContoU,  and  to  eai^  if 
them,**  without  more;  and  in  a  tubeequent  part  of  hie  will  eaid^  in  diepoeing  qf  the  reeidue,  **  U 
it  my  will  to  he  in  this  manner  :  my  daughters  only  to  have  the  interest  qfone  share,  or  qfZ,WOL 
(an  alternative  gift\  during  their  lives,  and  after  their  death  it  shall  become  to  their  lawful  htm;" 
and  he  afterwards  again  said,  *<  my  sons  shall  have  three  years  to  consider  if  they  will  gtee  mj 
daughters  one  share  or  3,000/.,"  each  of  which  meant  the  interest  of  the  said  sums  only,-^ 

Held,  that  the  daughters  took  a  life-interett  only ;  and  one  qf  them  having  died  without  issue,  kr 
share  was  undisposed  of  and  passed  to  the  testator's  next  qfkin, 

THE  testator  in  this  cause,  Solomon  Barent  Gompertz,  by  his  will,  dated  in 
1794,  gave  and  bequeathed  as  follows : — 
"  I  will  and  give  to  my  beloved  wife.  Lea,  two  thousand  pounds  sterling 
for  her  marriage  agreement  she  has  of  me,  what  we  call  cusuha. 

"  I  further  will  and  give  to  my  beloved  wife,  Lea,  the  interest  of  15,(KXM. 
Consolidated  Three  per  Cents  during  her  life,  and  after  her  death,  to  be  divided 
among  my  children  in  fifteen  shares ;  my  sons  to  have  each  of  them  two  shares, 
and  my  daughters  each  of  them  one  share,  the  children  of  my  late  daughter 
Elizabeth  Cohen  to  come  in  for  the  one  share  of  their  mother.     I  also  give  tx> 

(a)  Reported  by  R.  G.  Welford,  Esq.,  Barrister-at-law. 
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my  beloved  wife  her  jewels  I  gave  her  in  my  lifetime,  and  the  use  of  all  my 
furniture,  plate,  during  her  life  :  and  whatever  I  herewith  will  and  give  to  my 
bdoved  wife.  Lea,  is  meant  exclusive  of  the  three  thousand  pounds  Three  per 
Cents  her  father  gave  her  after  marriage. 

*•  I  will  and  give  to  my  son  Barent  7,000/.  Consolidated  Three  per  Cents. 

**  I  will  and  ^ve  to  mv  daughter.  Eve  Cohen,  2,000/.  Three  per  Cents  Con* 
flolidated.  I  will  and  give  to  my  sons,  Isaac,  Ephraim,  Benjamin,  and  Lion^ 
4,000/.  Consolidated  Three  per  Cents  to  each  of  tnem. 

•*  I  will  and  give  to  my  daughters,  Sally,  Rachael,  and  Amely,  four  thou- 
sand pounds  Consolidated  Three  per  Cents  to  each  of  them.  I  will  and  give 
to  the  children  of  my  late  daughter  Elizabeth  400/.  Three  per  Cents  Con- 
solidated, to  each  of  them. 

**  I  will  and  give  to  my  grandchildren  of  my  son  Barent,  all  four  hundred 
pounds  Three  per  Cents  Consolidated,  to  each  of  them  that  may  be  alive  at 
my  death. 

**  I  will  and  give  to  my  son-in-law,  A.  B.  Cohen,  1,000/.  sterling. 

**  I  will  and  give  to  my  brother  Sampson  50/.  sterling  yearly  dunng  his  life, 
and  after  his  death  to  bea>me  to  the  residue  of  my  effects. 

<<  I  will  and  give  to  my  brothers  and  sisters  that  may  survive  me  20/.  to  each 
of  them  for  mourning. 

<<  I  will  and  give  to  my  nephews,  Benjamin,  Elias,  and  Lion  Gompertz, 
80/.  to  each  of  them  for  moummg. 

*'  I  will  and  give  to  my  late  book-keeper,  A.  B.  Vansanton,  80/.  yearly 
during  his  life,  and  after  his  death  to  become  to  my  effects.  I  further  give  him 
soil  sterling  for  mourning.  I  give  to  each  of  my  servants  5/.  to  them  that 
have  lived  with  me  a  year,  and  is  in  my  service  at  the  time  of  my  death. 

'*  I  will  and  ^ve  100  sacks  of  coals  yearly  to  the  poor,  to  them  as  my 
executors  may  thmk  proper,  for  ninety-nine  years. 

'^  I  will  and  give  100/.  sterling,  to  be  divided  among  the  poor  one  month 
after  my^  death,  as  my  executors  may  think  proper. 

**  I  will  and  give  one  hundred  pounds,  to  oe  equally  divided  to  the  three 
synagogues  of  Megpey  Alley,  Duke^s  Place,  and  Leadenhall  Street 

<^  I  will  and  give  50/.  sterhng  to  purchase  the  frediold  of  the  burying-ground 
at  Hodgson,  for  the  benefit  of  our  society. 

^*  As  1  have  a  bond  of  my  son  Isaac  for  5,500/.  sterling,  it  is  my  wiU  that  I 
herewith  discharge  him  of  the  said  bond  by  only  paying  one  shilling  for  the 
said  bond,  on  condition  that  whatever  the  produce  of  the  effects  of  Brookes  and 
Gompertz,  may  become  to  the  residue  of  my  effects. 

<<  And  as  to  the  rest  of  all  my  residue,  and  remaining  of  my  effects,  &c.,  of 
what  nature  or  kind  soever,  I  dispose  of  as  follows  :^-My  sons  to  have  two 
shares  each  of  them,  and  my  daugnters  to  have  one  share  each  of  them ;  the 
children  of  my  late  daughter,  Elizabeth  Cohen,  to  have  one  share  amon^  them 
for  their  mother^s  one  share;  but  if  my  sons  should  think  proper  to  give  my 
daughters  8,000/.  sterling  to  each  of  them,  for  the  one  share  oi  the  residue,  I 

five  my  sons  the  option  either  to  ^ve  my  daughters  8,000/.,  or  one  share; 
ut  my  son-in-law,  A.  B.  Cohen,  shdl  have  the  benefit  of  the  children  of  my 
late  daughter,  Elizabeth  Cohen,  either  to  take  one  share  or  3,000/.  sterling, 
for  her  children,  for  the  residue  shares ;  and  that  I  give  to  my  sons  and  daugh- 
ters of  the  residue.  It  is  my  will  to  be  in  this  manner  : — my  daughters  only 
to  have  the  interest  of  the  one  share,  or  of  the  3,000/.,  during  their  lives,  and 
after  their  death  shall  become  to  their  lawful  heirs ;  and  one  share  of  the  two 
shares  of  each  of  my  sons  of  the  residue,  shall  only  have  the  interest  of  their 
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one  share  during  their  lives,  and  aftor  their  deaths  dudl  become  to  their  Itwfal 
heirs. 

'<  Should  I  not  be  in  possession  at  my  death  of  the  Three  per  Cent.  Con^ 
solidated,  sufficient  for  the  respective  shares  that  I  have  to  them  given,  in  sudi 
case  they  are  to  take  other  stocks  that  I  may  have,  at  the  rate  as  they  can  buy 
their  respective  shares  of  the  Three  per  Cents. 

^*  Should  the  shares  of  my  daughters  of  my  residue  not  produce  for  one  Am 
SfiOOLf  then  my  son-in-law  is  to  nave  no  more  than  the  rest  of  my  daughtcn 
for  the  one  share  for  the  children  of  my  daughter  Elizabeth.  My  sods  shall 
have  time  to  consider  three  years  if  they  will  give  my  daughters  one  share^  or 
8,000/.  each,  which  is  meant  the  interest  of  the  said  sums  only. 

*^  I  do  hereby  nominate  my  wife  Lea,  my  son  Barent,  my  son  £phraiiii, 
my  son-in-law  A.  B.  Cohen,  representative  executors. 

<*  London,  October  the  first,  1796. 

"  Solomon  Barent  Gompsrtz.* 

<^  The  two  shares  of  my  sons  of  the  residue  is  meant,  one  at  their  own 
disposal,  and  the  one  share  only  the  interest  during  their  lives;  and  any 
daughters  only  the  interest  of  their  one  share  of  the  residue,  or  of  the  3,000^.  of 
the  residue.  "  S.  B.  G.** 

^^  I  will  and  give  to  my  wife  Lea  the  interest,  during  her  life,  of  all  moneyi 
and  effects  that  I  am  entitled  to,  my  late  father-in-law,  Benjamin  Cohen ;  and 
after  her  death,  to  come  to  the  residue  of  my  effects.  **  S.  B.  6. 

«Jany.  29,  1801.'^ 

The  suit  was  instituted  shortly  after  the  testator'^s  death ;  and  in  1808,  when 
the  cause  was  heard,  the  share  oi  the  testator^s  daughter  Sarah,  under  the  will, 
which  consisted  of  4,560/.  Consols,  was  directed  to  be  paid  into  court ;  the 
dividends  payable  to  her  during  her  life,  with  liberty  to  apply  after  ha 
death.  In  1816  Sarali  married  Mr.  Hollingsworth,  and  died  in  July,  18M, 
urithout  issue ;  her  husband  had  taken  out  administration  to  her  effects^  and  by 
petition  claimed  her  share  as  an  absolute  bequest  under  the  testators  will.  Chi 
the  hearinff  of  the  petition  before  the  Vice -Chancellor  of  England,  his  Honoiir 
declared  that  tlie  share  of  Sarah  HoUingsworth,  formerly  Gonipertz,  was 
undisposed  of,  and  went  to  the  testator's  next  of  kin.  From  that  decision  Mr. 
HoUingsworth  appealed. 

Walker  and  TweUs,  for  the  respondents. 

The  LOUD  CHANCELLOR.— Is  not  the  question  already  decided  against 
your  client  by  the  former  decision,  that  the  testator'^s  children  took  for  life  only, 
and  that  their  children  took  interests  in  remainder  ?  There  is  a  distinct  deciooa 
that  Sarah  took  for  life. 

Walker  referred  to  the  decree  and  the  language  of  the  will,  and  contended 
that  tlie  interest  in  Sarah's  share  was  undisposed  of. 

James  Parker^  and  Speedy  for  the  appellant,  Mr.  HoUingsworth,  contended 
that  the  testator  had  first  made  absolute  gifts  to  his  daughters,  and  has  then 
proceeded  to  make  Hmitations,  which  were  not  contingent  benefits  to  his  own 
estate,  but  were  merely  intended  to  carry  out  his  object  of  settling  the  fund 
upon  his  daughters^  children,  in  case  they  should  have  issue.  He  carved  out 
so  much  of  the  absolute  interest  before  given  to  his  daughters  as  was  required 
to  let  in  their  children,  but  he  did  not  intend  thereby  to  take  any  benefit  to 
himself,  or  to  detract  from  the  absolute  gift  before  made,  except  for  the  benefit 
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laugliters'  children.  In  Whiitell  v.  Dtidin  (2  Jac.  &  Walk.  279),  (a) 
additional  limitation  to  an  absolute  gift  was  held  to  be  a  qualification 
.  {Mayer  v.  Townsend^  3  Beav.  443 ;  (6)  Campbell  v.  Brownrigg^  1  Phill. 
;  (c)  Hulme  v.  Hulme^  9  Sim.  644.)  (rf)  The  direction,  that  parties 
ested  in  Sarah'*s  share  should  have  liberty  to  apply,  was  consistent  with  the 
truction  contended  for.  It  was  plain  the  testator  did  not  express  all  he 
it,  for,  at  all  events,  the  daughters'*  children  were  to  take  absolutely.  The 
part  of  the  will  must  be  read  in  connection  with  the  latter  part,  which 
:ts  the  daughters  to  take  the  interest  only.  The  declarations  which  had 
made  in  the  suit  did  not  prejudice  this  question.  It  is  clear,  from  the 
that  the  testator  did  not  mean  to  die  intestate  as  to  any  pai-t  of  his  estate ; 
that  would  be  the  effect  of  the  Vice-Chancellor's  decision.  He  speaks  of 
aughters**  share,  and  he  plainly  means  to  make  an  absolute  gift,  and  qualify 
njoyment  in  the  event  of  his  daughters  having  children. 

Judgment. 

he  LORD  CHANCELLOR— I  think  the  Vice-Chancellor  right  in 
instruction  which  he  has  put  on  this  clause,  and  that,  after  the  death 
le  daughter  without  children,  her  share  went  to  the  testator's  next  of  kin. 
cases  referred  to  all  proceeded  on  the  same  principle,  but  which  is  not  appli- 
i  to  the  present  case.  In  those  cases  there  was  a  gift,  and  then  a  direction 
the  manner  in  which  the  legacy  was  to  be  invested  and  applied  for  the 
fit  of  the  legatee ;  not  a  diminution  or  qualification  of  the  original  gift, 
nerely  a  direction  as  to  the  mode  in  which  it  was  to  be  dealt  with  and 
^ed  in  certain  events.  But  here,  the  directions  contained  in  the  latter  part 
le  clause  are  a  diminution  of  the  original  gift,  and,  therefore,  that  what- 
interest  is  not  exhausted  by  the  gift,  thus  diminished,  remains  the  property 
le  testator. 

is  quite  true  that  the  first  sentence  might  raise  a  Question,  for  the  testator 
les  his  property  into  shares,  and  says,  **  my  daugnters  to  have  one  share, 
ons  two  ;^  and  if  he  had  afterwards  done  no  more  than  direct  how  the 
»s  so  given  were  to  be  laid  out  and  enjoyed,  the  case  would  have  fallen 
in  the  principle  of  those  cited ;  but  the  subsequent  directions  put  that  at 

Whit  tell  y.  Dudia  (2  Jac.  &  W.  279).   Dec.  8,  est,  and  haying  died  unmarried,  that  her  personal 

Lord  Eldon,  C.  —  Gift  of  residne  to  be  representatlyes  were  entitled  thereto. 
f  divided  between  the  testator's  wife,  sons,         {e)  Campbell  ▼.  BroumrigQ  (1  Phill.  301).    Dee. 

Blighters;    subject,  nerertheless,  as  to  the  21,   1842;    January  12,    October,    1843.      Lord 

of  the  daughters,  which  were  to  be  placed  in  .  Lyndhnrst,  C— Under  a  gift  of  a  sum  of  money 

ids  in  the  names  of  trustees ;  the  interest  to  "  to  my  daughter  J.  H.,  to  be  employed  for  her 

I  to  them  for  their  lives  for  their  separate  use ;  use  in  the  following  manner,**  accompanied  by  a 

ter  their  deaths  the  testator  gave  the  shares,  direction  that  the  rand  should  be  invested  and  the 

interest  of  which  his  daughters  should  have  interest  only  paid  to  the  daughter  during  her  life ; 

ntitlcd  for  life,  to  their  children  equally,  with  and  in  case  she  shoi^d  marry  and  have  children, 

:  of   survivorship.     Two  of  the  daughters  then  the  principal  to  be  divided  amongst  such  child- 

:  survived  the  testator,  died  without  children.  ren,~his  Lordship  held,  upon  the  construction  of 

ordship  held  that  their  representatives  were  the  whole  will,  the  daughter  having  died  without 

d  to  their  shares.  children,  that  her  personal  representative,  and  not 

Maytr  v.  Ttiwntmd  (3  Beav.  443).    Jan.  28,  the  residuary  legatee,  was  entiUed  to  the  fund. 

Lord   Langdalc,  M.R.— A  testator   di-         (d)  Huhne  v.  Hutnu  (9  Sim.  644).    April  19, 

his  trustees  '*  to  rdse  5,0002.  for  his  daugh-  1839.    Sir  L.  ShadweU,  Y.C.E.— By  the  first  ope- 

ind  to  '*  invest  his  said  daughter's  legacy,"  rative  words,  the  testator  in  this  case  made  an  abso- 

ly  the  interest  to  her  for  life,  for  her  separate  lute  gift  to  all  hit  children  by  his  second  wife  who 

id  not  to  be  under  the  control  of  any  husband,  should  be  living  when  the  youngest  child  should 

emainder  to  her  children  absolutely ;  and  he  attein  twenty-one.    He  then  superadded  a  direction 

er  the  powef  of  appointing  a  life-interest  to  for  settling  the  shares  of  his  daughters.      His 

sband.  The  will  contained  no  ultimate  limita-  Honour  held  that  the  absolute  gift  remained,  ex- 

'  the  property,  but  charged  the  legacy  on  the  cept  so  fhr  as  the  direction  for  settling  the  shares  of 

tate  in  case  of  a  defideney  of  the  personalty,  hb  daughters  had  taken  it  away ;    and  it  is  not 

>rdship  held,  that,  subject  to  the  interests  given  taken  awav  in  the  case  of  a  daughter  dying  without 

children,  the  daughter  took  tn  abeolmte  Inter*  having  eUldren. 

•L.  IL  V 
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rest,  for  they  relate,  not  to  that,  but  to  the  nature  and  substance  of  tbe  gift 
itself.  For  whenever,  in  the  course  of  these  directions,  the  testator  refers  to  the 
shares  of  his  daughters,  it  is  always  accompanied  with  an  explanation  of  the 
sense  in  which  he  means  to  use  the  word,  that  he  has  not  given  his  daughters  a 
share,  hut  only  the  interest  of  a  share — that  is,  a  life-interest  only,  with 
remainder  to  their  children.  To  such  a  case,  it  is  clear  that  the  principle  on 
which  the  appellant  relies  does  not  apply.  I  am  therefore  of  opinion  that  the 
Vice-Chancellor's  decision  was  right,  and  the  appeal  must  be  dismissed,  with 
costs. 


THE  LORD  CHANCELLOR'S  COURT. 

July  18  and  November  14,  1846. 
The  Attorney-Geneeal  v.  Malkix.  (a) 

Successive  gifts  for  Hfe— Legacy-duty— Husband'i  right  to  ntccenion^BequeMt  to  •xeeuUtn  awi 
administrators  of  a  Hving  person — Next  of  kin. 

Where  a  testator,  after  giving  several  successive  Kfe-interests  in  a  fund,  directed  his  trustees  to  kM  it 
**for  the  hewfit  of  the  executors  or  administrators  **  of  one  of  the  tenants  far  tife^  a  wutrrisd  womaa, 
it  was  held  tliat  this  was  an  interest  in  such  tenant  for  Hfe,  which,  on  hsr  death  in  her  kuAan^s  %b> 
time,  passed  to  him  as  part  of  her  estate, 

THIS  was  an  information  for  the  recovery  of  legacy-duty,  which,  by  leave, 
was  heard  as  an  original  cause  before  the  Lord  Chancellor.  The  sole 
Question  was,  whether  the  funds  in  question  in  the  cause  were  chargeable  with 
ouble  legacy-duty.  The  testator,  Thomas  Brand,  by  will,  beaueathed  the  sum 
of  12,000/.  to  trustees,  in  trust  for  his  wife  for  her  life ;  and  after  her  death,  to 
Mrs.  Carr,  the  testator's  sister,  and  her  husband  John  Addison  Carr,  during 
their  joint  lives,  and  the  life  of  the  survivor  of  them ;  and  after  the  death  m 
the  survivor,  upon  trust  for  such  person  or  persons  as  Mrs.  Carr  should 
appoint,  by  deed  or  by  will ;  and  in  default  of  appointment,  to  and  for 
the  benefit  of  Mrs.  Carres  executors  or  administrators.  Mr.  and  Mrs.  Can 
were  appointed  executor  and  executrix  of  the  will.  In  1814  Thomas  Brand 
died,  and  Mr.  Carr  alone  proved  the  will.  In  November,  18S8,  Mrs.  Cair 
died,  without  having  made  any  appointment,  leaving  her  husband  surviving, 
who  took  out  no  administration  to  nis  wife.  He  died  in  August,  18S8,  leaving 
his  only  child,  the  defendant  Mrs.  Malkin,  his  next  of  kin,  and  also  next  m 
kin  of  his  deceased  wife.  By  his  will  he  gave  all  his  personal  estate  to  Mn^ 
Malkin,  and  appointed  her  husband  and  herself  executor  and  executrix.  The 
will  had  been  proved  by  Mr.  Malkin  only.  Mrs.  Brand,  the  widow  of  the 
ori^nal  testator,  died  in  1841,  and  then  Mrs.  Malkin  took  out  administratioD 
to  her  mother'^s  effects,  and  claimed  to  be  entitled  to  the  legacy.  It  then  becaioe 
a  question  what  probate  and  legacy  duties  were  payable,  Mrs.  Malkin  con* 
tending  that,  under  the  limitation  ^^  for  the  benefit  of  the  executors  and  admi- 
nistrators" of  Mrs.  Carr,  her  mother,  the  fund  passed  to  the  defendant  either 
as  sole  next  of  kin  of  her  mother,  or  as  a  person  designated  her  administratrix, 
and  that  one  probate  and  legacy  duty  only  was  payable.  The  Stamp  Office^  on 
the  other  hand,  asserted  that  the  effect  of  such  limitation  was  to  pass  a  rever* 
sionary  interest  in  the  fund,  which,  on  the  death  of  Mrs.  Carr,  was  part  of  her 

(a)  Reported  by  R.  G.  WELroBD,  Esq.,  Barritter-at-law. 
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personal  estate ;  as  such,  her  husband  was  entitled ;  and  that  Mrs.  Malkin^s 
beneficial  interest  was  derived  under  the  will  of  her  father,  and  being  so,  was 
liable  to  pay  two  probate  and  legacy  duties. 

Romilly  and  Maule,  for  the  Attorney-General,  contended  that  the  property 
belonged  absolutely  to  Mrs.  Carr,  and  that  duties  were  payable  on  each  of  the 
successive  devolutions  of  the  property.  They  cited  ana  referred  to  Daniel  v. 
Dudley  (1  Phil.  1) ;  (a)  Bulmer  v.  Jay  (4  Sim.  48,  and  8  Myl.  &  Keen,  197) ;  (6) 
HoUoway  v.  Clarkaon  {%  Hare,  521) ;  (c)  Allen  v.  TAorpe  (7  Beav.  72).  (d) 

Tinney  and  Gardner^  for  the  defendant,  contended  that  Mrs.  Malkin,  the 
administratrix  of  Mrs.  Carr,  took  as  a  person  nominated  under  the  will  of 
Brand ;  that  it  was  clearly  the  testator  s  intention  that  Mrs.  Carr  and  her 
husband  should  take  life^states  only,  and  that  he  contemplated  some  person 
other  than  the  husband  who  should  take  in  the  event  which  had  happened,  of 
his  wife  dying  in  his  lifetime,  without  having  made  any  appointment.  They 
cited  and  mentioned  Bulmer  v.  Jay  {supra)  \  Smith  v.  Dudley  {e)  (9  Sim. 


(a)  Daniel  t.  Dudley  (1  Phil.  n.  Jan.  25, 
1841. — Lord  Lyndbarst,  C,  in  his  judgment  of  this 
case,  said,  '*  Legal  or  personal  representatives  may 
mean  next  of  kin,  bat  ezecutors  or  administrators 
cannot,**  and  that  a  limitation  being  to  the  eiecn- 
ton  or  administrators,  it  cannot  signify  whether 
these  words  are  construed  as  words  of  limitation  or 
words  of  purchase  ;  because,  on  either  supposition, 
the  persons  answering  that  description  take  in  their 
reprctentative  character,  and  then  the  fund  is  to  be 
applied  and  administered  in  the  same  manner  as  any 
other  assets  that  come  to  them  in  that  character. 

(6)  Bulmer  ▼.  Jay  (4  Sim.  48,  and  3  Myl. 
&  K.  197).  Not.  37,  1830.— The  ultimate  trust 
declared  in  a  settlement  of  a  sum  to  be  raised  out  of 
the  hasband*8  estate  was  for  the  executors  or  ad- 
DinUtrators  of  the  wife,  who  afterwards  died  in  her 
haslMuid's  lifetime ;  Sir  L.  Shadwell,  V.  C.  E.,  held 
that  the  next  of  kin  of  the  wife  were  entitled  to  the 
iMney,  such  appearing,  from  the  provision  of  the 
settlement,  to  have  been  the  intention  of  the  parties. 
**  The  intention  of  the  settlement,**  said  his  Honour, 
*'  la  tbe  truth  and  honour  of  the  case.*' 

Lord  Brougham,  C,  afterwards  affirmed  this  de- 
dilon,  with  some  immaterial  alterations.  His 
Lordship  is  reported  to  have  said,  *'  The  words 
*  csuentors  or  administrators '  are  not,  by  their 
aatoral  import,  calculated  to  describe  next  of  kin. 
On  the  contrary,  executors  are  persons  selected  by 
tihe  testator,  and  administrators  are  those  named  by 
the  Eodesiastical  Court.  Generally  speaking,  there- 
fSore,  by  tbe  expression  '  executors  or  administra- 
ton'  eannot  be  intended  next  of  kin.  But  it  is  un- 
deniable that  an  instrument,  be  it  a  deed  or  be  it  a 
^rfll,  may  employ  those  words  in  such  a  manner  as 
to  lea:ve  no  doubt  that  they  do  not  bear  their  ordi- 
Bvy  sense.  Suppose  the  instrument  were  to  recite, 
in  another  part,  that  the  maker  had  given  the  per- 
sonal estate  so  as  to  prevent  any  one  whom  the  first 
taker  might  select,  and  also  all  whom  the  Ecclesias- 
tieal  Court  might  name,  from  taking  either  as  trustee 
or  beneficially,  no  one  can  doubt  that  this  would 
shew  the  words  '  executors  or  administrators*  to  be 
vaed  in  a  sense  other  than  their  ordinary  accepta- 
tion. I  have  put  a  strong  case  ;  but  others  may 
easily  be  conceived  which  shew,  quite  as  plainly, 
that  the  ordinary  sense  is  not  to  be  attributed  to  the 
expression.** 

(e)  HoUoway  t.  Clarkson  (2  Hare,  531).  1842, 
iaft3.-~Here  Wigram,  V.  C,  said  in  his  judgment, 
"  Tbe  condnsion  to  be  drawn  from  the  more  modem, 
not  unsupported  by  some  of  the  earlier  cases,  is 
this, — that  under  a  gift  simply  to  '  representatives,' 
legal  representatiTes,  '  personal  representatiTes,' 

U 


and  to  '  executors  and  administrators,'  the  hand  to 
receive  the  money  is  that  of  the  person  constituted 
representative  by  the  Ecclesiastical  Courts;  but 
that  such  person  will,  in  the  absence  of  a  clear  in- 
tention to  the  contrary,  take  the  property  as  part  of 
the  estate  of  the  person  whose  representative  he  is» 
and  not  beneficially.*' 

(d)  Allen  v.  Thorpe  (7  Beav.  72).  Nov.  8, 
1843.  Lord  Langdale,  M.R.— The  ultimate  trust 
in  a  marriage  settiement  of  a  fund  belonging  to  the 
wife,  was  to  her  executors  or  administratort.  His 
Lordship  held,  first,  that  tbe  surviving  husband, 
who  was  her  administrator,  and  not  her  next  of  kin, 
was  entitled ;  and,  secondly,  that  if  by  those  words 
her  next  of  kin  were  intended,  then  that  the  next 
of  kin  at  the  death  of  the  wife,  and  not  of  the  hus- 
band (who  was  tenant  for  life),  were  entitled. 

By  a  marriage  settlement,  a  fund  belonging  to 
the  wife  was  settled  on  the  husband  and  wife  for 
their  respective  lives,  with  remainder  to  the  children 
of  the  marriage,  to  be  vested  at  twenty-one  or  mar- 
riage ;  and  in  case  no  children  should  attain  vested 
interests  (which  happened),  then  as  the  wife  should 
appoint ;  and  in  defeult,  unto  the  executors  or  ad' 
ministrators  of  the  wife.  The  wife  predeceased  the 
husband,  and  made  no  appointment.  There  was 
one  child  oaly  of  the  marriage,  who  survived  her 
mother,  but  died  without  attaining  a  vested  interest. 
His  lordship  held  that  the  ultimate  limitation  was 
in  fSavonr  of  the  wife's  administrator,  and  not  of 
her  next  of  kin ;  and  one  of  two  trustees  having  de- 
clined to  transfer  the  ftmd  to  the  surviving  husband, 
who  was  his  wife's  administrator,  and  having  se- 
Tcred  in  his  defence  in  a  suit  to  obtain  a  transfer, 
was  allowed  no  costs. 

(e)  SmUh  y.  Dudley  (9  Sim.  126).  Jan.  26,  27, 
1838.  Sir  L«  Shadwell,  V.C.E.— In  a  marriage 
settlement,  the  ultimate  trust  of  the  wife's  chattels 
was  for  the  executors  or  administrators  of  the  wife, 
qf  her  own  family ^  aad  the  ultimate  trust  of  the  hus- 
band's chattels  was  for  his  executors  or  adminis- 
trators, qf  his  own  family.  His  Honour  held  that, 
though  the  same  words  were  used,  mutaiis  mutan- 
diSf  in  both  Umitatioos,  yet  the  Court  was  justified 
in  holding  that,  with  respect  to  the  wife's  chattels, 
they  meant  her  next  of  kin  at  her  death  ;  and  with 
respect  to  the  husband's  chattels,  his  executors  or 
administrators  simply. 

'*  I  apprehend,"  said  his  Honour  in  his  Judgment, 
"  that  where  the  Court  has  to  put  a  construction 
upon  expressions  in  an  instrument,  the  meaning  of 
which  is  doubtful,  it  is  justified  in  departing  from 
the  literal  meaning  of  the  words  where  it  is  obvious, 
taking  the  whole  of  the  instrument  together,  what 
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126)  ;    86  Geo.  3,  c.  62,  a.  12;  (a)    Sanders  v.  Franks  (2  Madd,  1*7);  (») 
)Fa//*>  V.  Taylor  (8  Sim.  241) ;  (c)  Pfa/^  v.  iJou/A  (8  Beav.  267).  (d) 

Romilly^  in  reply,  cited  The  Attorney-General  v.  Drake  (10  Clk.  &  Fin. 
267);  (e)  The  Duke  of  Marlborough  v.  Godolphin  (2  Ves.  61);(/)  63 
Geo.  3,  c.  108,  s,  23. 

Judgment. — November  14. 

The  LORD  CHANCELLOR.— The  gift  under  Thomas  Brand's  will, 
subject  to  a  life-estate  to  his  widow  and  a  life-estate  to  Mr.  and  Mrs.  Carr  and 
the  survivor,  with  power  of  appointment  to  Mrs.  Carr,  which  was  not  executed, 
was  in  trust  to  pay  and  apply  the  funds  in  question  unto  and  for  the  benefit  of 
the  executors  or  administrators  of  Mr.  Carr.  Mrs.  Carr  died  first,  then  Mr. 
Carr ;  and  after  the  death  of  both  of  them,  the  testator's  uridow,  who  was 
entitled  for  life,  died ;  and  the  question  is,  whether  these  funds  were  part  of  the 
estate  of  Mr.  Carr, — tliat  is,  whether  they  were  part  of  the  estate  of  Mrs.  Carr; 


the  intention  of  the  parties  was  ;  and  that  for  that 
purpose  the  Court  is  at  liberty  to  consider  the  same 
general  words  as  having  one  meaning  in  one  part 
of  the  instrument  and  a  different  meaning  in  ano- 
ther part  of  it.  Thus  the  same  words  have  been 
held  to  have  one  meaning  in  limitations  of  freeholds, 
and  a  different  meaning  in  limitations  of  chattels. 

(a)  36  Geo.  3,  c.  52»  s.  12.— The  last  part  of  this 
section  enacts  **  That  all  and  every  person  and  per- 
sons who  shall  become  absolutely  entitled  to  any 
such  legacy  or  residue,  or  part  of  residue,  so  to  be 
enjoyed  in  succession,  shall,  when  and  as  such  per- 
son or  persons  respectively  shall  receive  the  same, 
or  begin  to  enjoy  the  benefit  thereof,  be  chargeable 
with  and  pay  the  duty  for  the  same,  or  such  part 
thereof  as  shall  be  so  received,  or  of  which  the 
benefit  shall  be  so  enjoyed,  in  the  same  manner  as 
if  the  same  had  come  to  such  person  or  persons 
immediately  on  the  death  of  the  person  by  whom 
such  property  shall  have  been  given  to  be  enjoyed, 
or  in  such  manner  that  the  same  shall  be  enjoyed  in 
succession." 

{b)  Sanders  v.  Frankt  (2  Madd.  U7^.  June  14, 
1817.  Sir  Thomas  Plumer,  V.  C.  E.— A  power 
was  Kiven  to  testator*s  wife  to  dispose  of  a  moiety 
of  a  leasehold  estate,  by  a  will  "  duly  executed  and 
attested;**  and  in  default  of  appointment,  the  same 
was  bequeathed  '*  unto  the  executors  or  adminis- 
trators of  her  my  said  wife,  to  and  for  his,  her,  or 
their  own  use  and  benefit."  The  wife  dying  before 
her  will  was  either  signed,  or  sealed,  or  attested, 
his  Honour  held  that  such  will  was  not  an  execution 
of  the  power ;  and  no  executor  being  named  in  the 
will,  the  administrator  of  the  testatrix  was,  as  his 
Honour  held,  entitled  to  the  moiety  of  the  leasehold 
for  his  own  benefit. 

(r)  Wallis  v.  Taylor  (8  Sim.  241).  Dec.  8, 
1830.  Sir  L.  Shadwell,  V.  C.  E.— Testatrix  gave 
a  sum  of  stock  to  trustees,  for  the  separate  use 
of  her  daughter  for  life ;  and  after  her  death,  in 
trust  for  her  executors  or  administrators,  for  their 
own  use  and  benefit  absolutely.  The  daughter,  who 
was  married,  but  lived  separate  from  her  husband, 
made  a  will,  by  which  she  appointed  the  stock  to 
A.  and  B.,  her  executors,  in  trust,  subject  to  the 
payment  of  her  debts,  &c.,  for  her  nephews  and 
nieces.  The  will  was  not  proved,  but  the  husband 
took  out  admioi<(tration  to  his  wife.  His  Honour 
held  that  the  wife  had  no  power  to  dispose  of  the 
stock,  and  that  the  husband  was  entiUed  to  it. 

(t/)  Plait  V.  JRouth  (3  Beav.  257).  Nov.  3,  4, 
1840  ;  Jan.  16,  1841.  Lord  Langdale,  M.  R.— A 
testator  gave  his  residuary  estate  in  trust  for  hia 
daughter  for  life,  with  remainder  to  such  persona 


(other  than  A.,  B.,  and  C,  and  their  relations)  ai 
she  should  by  will  appoint,  and  in  default,  over; 
and  if  the  daughter  married,  or  received  yisita  fran 
A.,  or  any  of  his  relations,  then  she  was  to  forfdk 
her  power.  The  daughter  appointed  the  property 
by  her  will.  His  Lordship  held,  on  her  death,  firdf 
that  under  the  Legacy  Duty  Act,  she  had  a  genoil 
and  absolute  power  of  appointment,  and  that,  ttrnn* 
fore,  legacy-auty  was  payable  on  the  residue  under 
the  first  will ;  secondly ^  that  no  probate-duty  vii 
payable  on  the  probate  of  the  daughter's  wiU,  ia 
respect  of  such  residue ;  and  thirdly^  that  l^iaey* 
duty  vras  also  payable  on  the  same  reaidne  so  ap- 
pointed under  the  will  of  the  daughter, 

(e)  The  Aiiomey -General  v.  Drake  (10  Clark  & 
Fin.257).  In  the  House  of  Lords.  July  7»  10,1843.— 
J.  R.by  will,  directed  his  real  estates  to  be  sold  aai 
converted  into  personalty ;  and  after  giving  oeitsia 
legades,  he  thereby  vested  the  residue  in  trustees, 
for  the  use  of  his  daughter,  J.  A.  P.,  for  Ufe,  with 
power  to  her  to  appoint  the  aame  by  will,  but  ex- 
pressly excluding  from  the  benefit  of  that  appoint- 
ment certain  persons  named  or  indicated  in  Us  wiU; 
and  directed  that,  in  default  of  appointment,  or  so 
far  as  such  appointment  should  be  Incomplete,  tbe 
residue  should  be  held  by  the  trustees  in  trust  for  tbe 
next  of  kin  of  D.  R.  This  power  was  exercised  by 
J.  A.  P.  by  her  will,  partly  in  favour  of  the  next  ef 
kin  of  D.  R.,  and  partly  in  favour  of  other  persons. 
— Held,  afilrming  the  decree  of  the  Master  of  the 
Rolls, 

First,  that  she  must  be  considered  to  have  bad, 
notwithstanding  the  special  exclusions  in  her  father's 
will,  an  absolute  power  of  appointment,  withhi  the 
meaning  of  the  36  Geo.  3,  c.  52  ;  and  that,  cooss* 
quently,  legacy-duty  was  payable  by  her  appointees 
upon  the  bequests  made  by  her,  as  being,  under  the 
7tb  section,  bequests  made  by  her  out  of  persaasl 
estate,  which  she  had  the  power  of  disposing  of. 

Secondly,  that  this  property,  though  subject  to 
her  power  of  disposal,  was  not  so  strictly  her  ova 
property  as  to  render  it,  under  the  18th  section, 
liable  to  probate -duty  under  her  will,  as  property 
which  she  had  died  possessed  of  or  entitled  to. 

(/)  Marlborough  v.  Godolphin  (2  Yes.  61).  1750. 
Lord  Hardwicke,  C— Devise  of  30,0007.  to  tes- 
tator's wife  for  life,  and  afterwards  to  be  distributed 
among  his  children,  as  she  by  deed,  will,  or  instni- 
ment  in  nature  of  a  vrill,  should  appoint.  She, 
having  married  again,  appoints  by  will  {inter  aha), 
unto  two  of  the  children,  who  died  in  her  lifetime. 
His  Lordship  held  that  their  representatives  wers 
not  entitled,  and  that  the  shares  so  appointed  to 
them  lapsed,  and  fell  into  the  resldoe* 
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for  although  they  firand  a  reyeisioDary  interest  whieh  never  could  fall  into  pos- 
flBBBion  during  the  coverture,  ^t,  as  the  husband  survived,  he  became  entitled 
to  such  reversionary  interest,  if  it  formed  part  of  his  wife^s  estate.  The  ques- 
tion then  is,  whether  a  gift  to  the  executors  or  administrators  of  one  of  several 
tenants  for  life,  of  a  fund  oonstitutinff  part  of  the  estate  of  such  tenant  for 
life,  is  a  gift  in  trust  for  the  next  of  xin  of  such  person.  It  seems  strange 
that  this  should  be  made  a  question.  The  title  of  the  tenant  for  life  was 
admitted  and  assumed  in  Sabertonv.  Skeels  (1  Russ.  b  M.  587),  (a)  and 
WaUon  V.  Makin  (6  Sim.  148).  (6)  It  was  precisely  the  case  I  had  to  consider 
in  Daniel  v.  Dudley  (««pr^),  and  although  there  was  not  a  formal  decision  of 
die  point,  I  formed  and  expressed  a  very  decided  opinion  in  the  affirmative  of 
the  proposition.  The  yice-Chancdlor  had  in  that  case  decided  that  the  next 
of  km  of  the  wife  were  entitled,  founding  that  opinion  upon  what  he  conceived 
Id  be  a  dear  manifestation  of  intention  to  exclude  the  husband,— a  circum- 
stance most  material  if  there  had  been  expressions  from  which  a  gift  to  the  next 
of  kin  of  the  wife  might  have  been  supported.  Resting,  as  the  decision  does, 
upon  this  ground,  it  is  no  authority  in  support  of  the  affirmative  of  the  ffeneral 
proposition.  Upon  the  same  principle,  the  Vioe^hancdlor,  in  Smith  v.  Dudley 
(syprd),  held  that  an  ultimate  trust  of  the  wife^s  property  for  the  executors  or 
administrators  of  the  wife,  of  her  own  family,  was  a  gift  to  her  next  of  kin  ; 
but  in  that  case  the  learned  judge  held  that  an  ultimate  trust  of  the  husbandV 
property  to  his  executors  or  administrators,  of  his  own  family,  gave  him  the 
absolute  property.  So  far,  therefore,  from  that  case  being  an  autliority  for  the 
affirmative  of  the  general  proposition,  it  decided  that  the  addition  of  the  word» 
*<of  his  own  family"  did  not  prevent  the  eift  to  the  executors  or  administrators 
of  the  husband  taking  effect  as  a  gift  to  himself.  In  Bulmer  v.  Jay  (suprd} 
both  the  learned  judges  who  decided  that  case,  but  particularly  Lord  Broug- 
ham, founded  their  opinion  upon  particular  terms  and  provisions  of  the  sett& 
ment,  as  controlling  the  ordinary  and  natural  meaning  of  the  words.  In 
Daniel  v.  Dudley,  Grafftey  v.  Humpage  (1  Beav.  46)  (c)  was  cited,  as  favour- 
aUe  to  the  claim  of  the  next  of  kin ;  but  so  far  as  it  is  applicable  at  all  to  the 
present  question,  it  is  an  authority  a^nst  it  The  decision  of  the  Master  of 
the  Rolls  assumed  that  the  reservation,  after  a  life-estate  to  the  wife,  to  her 
executors,  administrators,  and  assigns,  gave  the  property  to  her  surviving  hus- 
band, but  that  it  was  controlled  by  the  husbana^s  covenant  to  settle  fOl  the 
wife's  property  for  the  benefit  of  her  next  of  kin.  Thus  it  appears  that  in  aU 
the  cases  m  which  the  next  of  kin  have  been  held  entitled,  the  aecision  has  pro- 
ceeded upon  a  supposed  intenticm,  derived  from  peculiar  terms  and  provisions 
of  the  instrument  controlling  the  admitted  ordinary  and  legal  meamng  of  the 
words  used.  Whether  in  all  these  cases  there  was  sufficient  evidence  of  such 
hrtention,  is  immaterial  for  the  present  purpose,  for  all  the  cases  assume  that, 
widiout  evidence  of  such  intention,  the  next  of  kin  would  not  be  entitled.  I 
must  observe,  however,  that  such  evidence  oueht  to  be  very  strong  to  justify  a 
construction  inconsistent  with  the  ordinary  and  l^al  meaning  of  the  words  used. 

(a)  Sdberton  t.  Skedt  (l  Rots.  &  Myl.  587) .»  preseatattTM  of  kb  son;  and  he  gaye  the  reiidiie 

Sir  John  Leacb,  M.  R.,  decided  in  this  case,  that  of  his  personal  estate  to  hSs  son,  Us  aceeuiort,  S(e, 

tlw  -words  **  personal  representatfres "  are  to  be  His  Honour  held  that  the  words  legal  repraiaita-' 

understood  in  Uie  ordinary  sense  of  ezecotors  and  twa  aaeant  next  of  Idn. 

adii^nistratorsi  unless  controlled  by  the  context  of  (e)  Grajftey  ▼.  Humpaae  (1  Beav.  46).    Jnly  13, 

the  wHI.  14,  Not.  8, 1838.— Lord  Langdale,  M.  R.,  here  de- 

(6)  Walton  t.  Makin  (fi  Sim.  148).    Jane  11,  dded,that  though  the  words  "executors  aod  ad- 

1833.    Sir  L.  Shadwell,  V.  C.  E.—Testator  gave  mlnistrators "  have  in  some  cases  been  construed 

4507.  to  trustees,  their  executors,  &c.,  in  trust  for  to  mean  next  of  kin,  the  words  "  executors,  ad- 

his  son  for  life ;  and  after  his  son's  deeease,  to  pay  mioistrators,  and  auignt "  do  not  admit  of  that 

^reout  two  legacies  of  100/.  each  to  two  of  his  interpretation, 
danghters,  and  to  pay  the  residue  to  the  kgal  re- 
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That  such  cases  may  exist  cannot  be  doubted ;  for  the  words  beiiig  only  the 
means  through  which  the  meaning  is  conveyed,  it  is  immaterial  what  wom  are 
used,  if  we  are  sufficiently  informed  what  meaning  they  are  intended  to  bar; 
but  the  actual  probability  that  the  author  of  the  instrument  intended  that  the 
words  used  should  be  understood  according  to  their  ordinary  and  1^^  mesa- 
in^,  is  so  strong,  that  slight  circumstances  cannot  be  considered  as  sufficient 
evidence  of  a  contrary  intention.  Too  easy  a  departure  tram  the  ordinary 
meaning  leads  to  uncertainty,  and  tends  to  make  every  case  the  subject  of  spe- 
culation as  to  the  testator^s  intention.  In  the  present  case,  the  testator  might 
have  had  one  of  three  objects :  first,  to  give  it  to  the  executors  .or  adnmiis- 
trators  of  Mrs.  Carr,  for  their  own  use  and  benefit;  or  secondly,  in 
trust  for  his  next  of  kin;  or  thirdly,  to  Mrs.  Carr  herself  or  rather 
to  throw  it  into  her  estate.  The  first  is  the  most  improbable,  the  second 
not  much  less  so ;  and  if  that  had  been  his  intention,  he  would  scarcely  have 
taken  this  method  of  effecting  his  purpose.  But  if,  as  appears  to  have  been  the 
fact,  Mrs.  Carr  was  the  object  of  his  oounty,  what  can  be  more  natural  than 
that,  after  providing  for  the  life  estate,  and  giving  to  Mrs.  Carr  all  the  powers 
over  the  fund  necessary  to  secure  the  enjoyment  of  property  by  a  married 
woman,  he  should  give  to  her  all  that  might  not  be  exhaustm  by  those  other 
provisions  ?  The  construction  which  I  put  upon  this  instrument  will  ureeent 
the  ordinary  legal  meaning  of  the  words  used,  is  in  accordance  with  tne  ereat 
weight  of  authority,  and  is  most  consistent  with  the  probable  intention  of  the 
testator.  I  am  of  opinion  that  the  husband  became  entitled  to  this  reversicniaiy 
interest  by  virtue  ot  his  marital  right,  and  that  the  probate  and  legacy  duties 
are  payable  upon  it  as  part  of  his  estate. 
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January  11  and  12, 1847. 
Knott  r.  Cottee.  (o) 

Wordi  of  ru<mMmdathn^T)rua'^Te8iameniarjf  guaf^UaH'^(^^  ofvtftmt*  eduediioM'^Zt^ rigkt 

(ff  guardian* 

The  law  ii  now  dearly  tetdedf  thai  wordt  i^frecommendaiian  w  a  wUi create  a  tnui,  end  the  ComiwM 

otve  effect  to  Much  recommendation  without  impairing  the  gift. 
Therefore^  where  a  testator  by  hie  will,  after  the  appointment  of  a  teetamentary  guardian,  hen  rteoB' 

mended  that  the  education  of  his  children  should  be  under  the  care  ofP,,  assisted  by  B,^  the  Court  mS 

r  effect  to  that  recommendation  by  directing  the  children  to  be  under  the  personal  charge  ofP.eni 
,  but  will  also  direct  that  the  testamentary  guardian  shall  have  constant  access  to  them,  andtkd 
nothing  be  done  with  respect  to  the  residence  or  education  of  the  children  without  his  previous  approvd, 

THIS  was  an  appeal-petition  to  discharge  the  order  of  the  Vice-Cbancellor 
of  England  confirming  the  report  of  the  Master  as  to  the  care  and  educa- 
tion of  the  infant  plaintiffs,  and  for  a  reference  back  to  the  Master  to  make  an 
amended  report.  George  Knott,  late  of  Bohun  Lodge,  near  Barnet,  Herts, 
by  his  will,  dated  in  November,  1843,  by  which  he  bequeathed  a  considerabk 
property,  producing  an  income  of  S,400/.  per  annum,  as  to  part,  to  his  wife  for 
life,  with  remainder  to  his  three  infant  children,  in  the  following  proportioDS, 
viz. : — ^to  his  son,  aged  eleven  years,  four  seventh-parts,  and  to  eacn  of  his  two 
daughters  one-and-a-half  seventh-parts ;  and  he  appointed  his  wife,  Ann  Knott, 
(a)  Reported  by  R.  G.  Wblford,  Eiq.,  BarrUter-at-kw. 
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and  the  defendant  Cottee,  an  auctioneer  and  surveyor,  and  two  other  persons; 
inAo  have  since  died,  his  executrix  and  executors.  In  the  event  or  all  the 
children  dying  under  twenty-one,  the  whole  property  was  given  over  to  their 
inother''s  relations.  The  will  contained  a  power  to  apply  two-thirds  of  the 
income  of  each  child^s  share  to  his  or  her  maintenance.  In  the  event  of  his 
wife's  death,  Cottee  was  appointed  guardian  of  the  children,  and  the  will  con- 
tained a  recommendation  to  the  following  effect:  the  testator  recommended 
the  executors  that,  if  his  wife  should  die  before  his  son  attained  the  age  of 
twenty-one  years,  or  his  daughters  attained  that  age,  or  were  marrieo,  the 
executors  should  place  the  children  under  the  care  of  the  testator^s  cousin, 
assisted  by  their  aunt,  Sarah  Berry.*"  The  testator  died  in  January,  1844. 
Mrs.  Knott,  by  her  will,  gave  the  house,  Bohun  Lodge,  with  its  furniture, 
&c.,  to  the  defendant,  whom  she  appointed  her  executor,  for  the  purpose  of 
forming  an  establishment  for  the  chilaren.  Mrs.  Knott  also  gave  her  property, 
which  was  considerable,  to  her  three  children.  Mrs.  Knott  died  in  November, 
1845.  At  the  time  of  her  death,  the  girls  were  under  the  care  of  a  governess. 
Miss  Dodson,  who  resided  in  the  famuy,  and  the  boy  was  at  a  school  in  the 
neighbourhood,  and  the  family  usually  attended  the  parish  church  of  East 
Bamet,  the  rector  of  which  parish  was  on  terms  of  friendly  intercourse  with 
the  family.  After  the  wife's  death,  the  boy  had  been  removed  to  another  school 
in  the  same  neighbourhood,  under  the  advice  of  the  rector  of  Bamet.  The 
defendant,  Cottee,  had  continued  the  establishment  at  Bohun  Lodge,  upon  a 
aomewhat  reduced  scale,  under  the  superintendence  of  Miss  Dodson,  himself  visit- 
ing the  place  weekly,  and  usually  passing  the  Sunday  there.  Mary  Prior  lived 
at  Brighton,  and  Miss  Berry  at  Lewis,  and  the  defendant  proposed  to  them  to 
visit  Bohun  Lodge  as  often  as  they  should  deem  necessary,  their  travelling  and 
other  consequential  expenses  being  provided  for  out  of  the  estate.  On  the 
other  hand.  Miss  Prior  and  Miss  Berry  required  that  the  children  should  be 
removed  to  Brighton,  both  for  the  benent  of  their  health,  and  for  the  purpose 
of  placing  them  under  the  personal  care  of  the  two  ladies  recommendea  by  the 
will.  The  expense  of  the  establishment  at  Bohun  Ixxlge  was  1,200/.  a  year, 
which  was  said  to  be  too  great,  having  respect  to  the  circumstance,  that  a  resi- 
dence by  the  sea-side  for  a  considerable  period  of  each  year  was  recommended 
fiir  the  children's  benefit. 

The  bill  had  been  filed  by  the  two  infant  daughters,  by  their  next  friend, 
a^nst  the  defendant  Cottee,  as  surviving  executor  and  guardian,  for  the  admi- 
nistration of  the  estates  of  the  testator  and  testatrix,  George  and  Ann  Knott. 
The  infant  son,  as  the  heir-at-law,  was  also  made  a  defendant.  The  only  question 
in  this  cause  was  as  to  the  control  and  management  of  the  education  of  the 
diildren. 

It  was  stated  in  the  bill,  that  Sir  James  Clark  and  Dr.  Hodgkin  were  of 
cnnnion  that  the  children  were  in  a  delicate  state  of  health,  and  required 
cnange  of  air  and  a  constant  residence  in  some  place  less  cold  than  the  neigh- 
bourhood of  Bamet.  A  reference  having  been  made  to  the  Master  to  inquire 
as  to  the  proper  maintenance  and  education  of  the  children,  having  regard  to 
their  fortunes  and  the  will  of  the  testator,  their  father,  the  Master  reported 
that  it  would  be  for  the  benefit  of  the  infants  that  the  establishment  at 
Bohun  Lodge  should  be  broken  up,  and  a  suitable  one  formed  at  Brighton 
or  Kemp  Town,  that  place  being  recommended  by  the  physicians,  and  was  then 
the  place  of  residence  of  both  Miss  Prior  and  Miss  Berry  ;  that  the  care  and 
education  of  the  children  should  be  intrusted  to  Miss  Prior  and  Miss  Berry ; 
and  that,  for  the  benefit  of  the  children'*s  health,  the  spring  of  the  year  should 
be  passed  in  the  Isle  of  Wight,  and  the  autumn  and  winter  at  Brighton.     To 
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liiis  report  the  defendant,  Cottee,  olgected  that,  although  he  had  been  appointed 
testamentary  ffuardian,  the  proposed  arrangement  would  exclude  him  mxa  dl 
control  over  rae  education  of  the  children,  and  practically  displace  him  firam 
his  guardianship.  He  also  objected  to  the  religious  education  of  the  dnldiCD 
being  left  to  the  two  kdies,  one  of  them  being  a  member  of  the  Society  of 
Friends,  and  the  other  an  Independent,  of  Lady  Huntinsdon^s  connectifHi,  the 
testator  having  been  a  member  of  the  Church  of  Englana. 

The  Vice-chancellor,  notwithstanding  such  objections,  confirmed  the  MasteA 

2 port,  and  directed  the  sum  of  1,624^  I4is.  a  year  to  be  paid  for  the  childiai'i 
ucation  and  establishment ;  his  Honour  at  the  time  observing,  that  by  the 
statute  of  Charles  II.,  a  parent  had  a  right  to  nominate  any  person  he  thought 
fit  to  have  the  care  of,  or  to  be  guaraian  to,  his  children :  that  it  was  the 
law  and  the  course  of  this  court,  that  where  a  testator  recommended  persoBi 
to  take  care  of  his  children,  the  Court  was  bound,  if  possible,  to  give  effeet  ts 
such  recommendation ;  and  that  there  was  no  reason  to  depart  from  the  wiD, 
because  it  might,  perhaps,  happen  that,  in  attending  to  the  wishes  of  the  fathei^ 
the  course  of  education  prescrioed  might  have  the  SSect  of  making  the  ehildrei 
swerve  from  the  principles  of  the  Church  of  England. 

Against  that  order  the  defendant,  Cottee,  appealed. 

Jos,  Parker  and  Bagshawe^  for  the  appeal,  urged  the  impropriety  of  intmiU 
ing  the  education  of  the  children  to  ladies  who  were  dissenters  m>m  the  Chunk 
of  England,  and  that,  if  their  education  had  been  conducted  at  Bohun  Lodn 
they  would  have  had  the  religious  teaching  of  the  rector  of  East  Bamet,  mk 
Elwyn ;  that  Mr.  Cottee  was  the  only  person  appointed  guardian ;  and  that 
the  recommendations  of  the  will  in  favour  of  Miss  Prior  and  Miss  Berry  wen 
amply  provided  for  by  the  arrangements  Mr.  Cottee  had  proposed.  He  stated 
by  ills  affidavit,  that  he  was  the  godfather  of  one  of  tne  children,  and  hai 
constantly  consulted  Mr.  Elwyn  and  the  medical  man  who  had  attended  die 
children  m  their  parents^  lifetime,  and  had  done  every  thing  which  had  beea 
suggested  on  the  other  side,  except  breaking  up  the  establishment  at  Bohoa 
L^ge  and  removing  the  children.  He  also  stated  that  the  ladies  mentianBd 
had  connections  in  Brighton  who  were  engaged  in  trade,  and  that,  therefixv^ 
Brighton  would  not  form  a  fit  residence  for  uie  children ;  that  the  Master  had 
completely  adopted  the  views  of  the  petitioners,  and  had  taken  all  oontroUing 
power  from  the  testamentary  guardian  ;  that  the  boy  was  proposed  to  be  sent 
to  a  day  school,  and  that  the  proposed  plan  of  spending  the  spring  in  the  lab 
of  Wight  would  greatly  interfere  with  his  education.  A  letter  was  read,  wfaiA 
had  been  written  by  the  testator  just  previously  to  his  death,  to  shew  thatb 
relied  upon  Cottee  for  the  care  of  his  children's  education.  The  letto:  was 
addressed  to  Cottee,  and,  amongst  other  things,  requested  the  defendant  ts 
accept  the  office  of  executor,  stating  that  his  remuneration  for  management 
of  the  property  should  be  continued  on  the  same  footing  as  during  the  testatoi's 
lifetime.  That  these  ladies  had  an  interest  in  the  property  if  the  children  died 
under  twenty-one. 

Rolt  and  Lloyd^  for  the  petition  to  confirm  the  Master^s  report,  contended 
that  the  testator,  by  the  recommendation  contained  in  his  will,  plainly  proposed 
to  ^ve  the  personal  care  and  management  of  the  children's  education  to  lifiss 
Prior  and  Miss  Berry,  and  that  he  had  full  confidence  in  them.  Tlie  dedsion 
of  the  Vice-Chancellor  proceeded  on  the  principle  that  the  will  of  the  fiitber 
must  be  pursued,  and  any  other  decision  would  in  efiect  revoke  his  will.  What 
Mr.  Cottee  proposed  was,  to  place  the  children  at  Bohun  Lodge,  and  pay  the 
expenses  of  tne  ladies  on  their  visiting  that  place  occasionally.  That  coold  not 
be  what  the  testator  intended. 
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The  LORD  CHANCELLOR.-p-Is  there  any  evidence  as  to  the  positioa 
.of  these  ladies  in  society  ? 

Eolt — Miss  Prior  is  a  lady  of  independent  fortune.  It  was  necessary  for 
the  children's  health  that  they  should  reside  at  Brighton  ;  and  the  establishment 
which  had  been  formed  there  for  their  use  was  a  separate  one,  under  the  care 
of  a  competent  instructress,  and  constantly  superintended  by  the  two  ladies 
juined  in  the  will. 

Zioyd*— A  receiver  had  been  appointed  in  both  estates  of  the  testator  and 
testatrix,  upon  proof  that  Cottee  had  changed  the  investments  of  some  con- 
siderable part  of  the  property,  and  was  lending  it  upon  personal  securities 
during  the  year  184f5,  a  year  of  great  speculation.  The  Court  won't  act  on 
the  strict  legal  right  of  the  guardian,  if  to  do  so  is  plainly  not  for  the  benefit 
of  the  children.  The  father's  recommendation  as  to  the  person  who  should 
have  the  personal  care  of  the  children  was  imperative.  The  statute  of  Charles 
the  Second  enacts,  that  where  any  person  hath  a  child  or  children  under  the 
age  of  twenty-one  and  unmarried,  he  may  dispose  of  the  custody  and  tuition  of 
such  children.  The  Court  would  adopt  a  reasonable  construction  of  the  will ; 
and  that  the  word  ^^  care,''  used  in  the  will,  meant  persona]  custody.  The  Court 
had  also  used  the  same  words  on  several  occasions  in  orders  resjiecting  infants. 
In  Creuze  v.  Hunter  (2  Cox,  242 ;  Jac.  250,  n.)  (a)  the  direction  was  as  to 
the  '^  care  and  superintendence"  of  the  infant  So  in  WUlcox  v.  Drake  (2  Dick. 
6Sl,  and  Jac.  250,  n.),(&)  the  order  was  to  refer  it  to  the  Master,  who  should 
"  have  the  care  of  the  infants." 

The  LORD  CHANCELLOR.— Those  words  were  carefully  introduced 
to  avoid  interfering  with  the  father's  legal  guardianship.  That  is  against 
your  argument,  because  the  words  are  introduced  to  avoid  any  question  as  to 
guardianship,  as  in  Tuyons  v.  Blenkin  (Jac.  245) ;  (c)   Shelley  v.  Westbrook 


(a)  CrtHZt  ▼.  Hunter  (Jac.  250,  n. ;  2  Cka,  242 ;  pose.      (Reg.  lib.  A.  1789,  fo.  456,  sub 

2  Bro.  C.  C.  600,  D.  cd.  Belt).  Crmize  ▼. Lmlh.) 

In  UiU  case  the  petition  was  presented  by  Eliza-  (6)  WiUox  v.  Drake  (2  Dick.  631,  and  Jac.  260, 

beih  Honter,  wife  of  the  defendant,  Charles  Orby  n.)— This  ease  is  thus  reported :— **  The  father  beiac 

Huntsr,  and  mother  of  the  infant  defendant,  Thomas  insolvent,  it  was  referred  to  the  Master  to  approve 

Oiby  Hunter.    It  stated  that  the  defendant,  C.  of  a  person  to  have  the  care  of  his  infant  son.*' 

Oiby  Hunter,  being  in  very  embarrassed  drcum-  The  name  of  the  case  is  WUeitx  ▼.  Darker ^  and  It 


s,  had  several  years  before  quitted  this  conn-  appears  by  the  statement  in  the  register's  book, 

try  and  resided  abroad,  where  he  oontinned  until  that  the  infant,  who  was  about  nineteen  years  of 

iBldy ;  that  he  had  been  outlawed  at  the  suit  of  one  age,  was  entitled  to  a  legacy  of  6,000Z. ;  his  father 

or  more  of  his  creditors,  and  the  outlawry  had  not  vras  in  a  low  situation  of  life,  and  in  insolvent  dr- 

been  reversed ;  that  he  had  left  the  petitioner  and  enmstanees.    The  petition  presented  by  the  infant 

tte  infant  without  any  provision,  and  they  had  been  represented  that  his  father  was  indebted  to  him  in 

sspported,  first  by  her  father,  and  snbsequenUy,  a  sum  which  he  was  unable  to  pay,  and  an  order 

her  father  having  died,  by  some  property  left  to  her  was  made,  by  consent^  for  the  father  to  authorise 

separate  use  by  his  will ;  that  in  the  year  1786,  another  person  to  receive  the  dividends  of  the  In- 

the  infant,  being  eleven  years   of  age,  had  been  fant's  fortune,  and,  alto  by  consent,  for  the  Master 

plaeed  at  the  school  of  Mr.  Adams ;  tiiat  the  de-  to  approve  of  a  proper  person  to  have  the  care  of 

Ibndant,  Charles  Orby  Hunter,  had  no  income  to  him,  and  to  inquire  whetner  he  had  contracted  any 

enable  him  to  support  the  infant;   that  he  had  debU  for  necessaries.    (Reg.  Lib.  B.  1783,  fo.  211, 

lately  returned  to  this  country,  and  intended  to  496.) 

lemove  the  infant  from  school,  and  to  carry  him  (e)  LyonsY,  Blenkin  (J hc.  2^5),  1820, 1821.— The 

abroad  ;  he  had  lately  written  a  letter  to  the  peti-  following  passages  from  the  judgment  of  this  case, 

tioner's  solicitor,  containing  some  proposals,  and  by  Lord  Eldon,  C,  deserve  notice :— <*  It  is  certain 

intimating  that  if  she  did  not  acquiesce  in  the  pro-  that  the  Court  will  interfere  against  the  acts  of  a 

pocMons  which  he  made  respecting  his  son,  she  guardian,  if  acting  in  a  manner  inconsistent  with 

must  not  be  surprised  if  he  took  such  methods  as  he  his  duty ;  and  it  is  equally  clear  that  the  Court  will 

thought  right  respecting  them.    Upon  Lord  Hawke  control  a  parent,  if  acting  in  a  manner  in  which  he 

and  Mr.  Adams  undertaking  to  take  upon  them  the  should  not." 

care  and  superintendence  of  the  infant's  education,  **  The  view  I  have  taken  of  the  case  is  of  this  sort : 
it  was  ordered  that  the  infant  should  be  placed  under  here  is  a  fund  provided  for  the  maintenance  and 
their  care,  and  that  the  defendant,  Charles  Orby  education  of  these  children,  and  I  think  1  am  pro- 
Hunter,  should  be  restrained  from  removing  the  perly  warranted  by  authorities  in  asserting  that,  if 
lalhnt  ttom  the  school  and  situation  in  which  he  a  testator  thinks  fit  to  provide  a  fund  for  the  main- 
was  then  placed,  and  from  carrying  and  taking  him  tenance  and  educatkm  of  children  during  their 
abroad,  out  of  the  jurisdiction  of  the  Court,  and  minorities,  and  at  the  end  of  that  period  makes  a 
ftooa  using  or  employing  any  means  for  that  par-  further  provision  for  them,  and  the  father  permit! 
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(Jac.  S66,  n.)  (a)  where  the  Court  restrained  the  father  from  interfering  in  the 
education  of  his  children,  and  directed  an  inquiry  under  whose  care  they  should 
be  placed.  The  Court  thus  modifies  and  deals  with  legal  rights  where  it  is  for 
the  benefit  of  the  children. 

Bacauy  for  Miss  Prior,  supported  the  M aster^s  report. 

J.  Parkevy  in  reply. 

The  LORD  CHANCELLOR.— Cases  in  which  the  control  has  been  taken 
away  from  the  legal  guardian  have  no  application.  It  is  clear  from  recent 
cases  which  have  been  decided  upon  the  subject,  and  it  is  now  clearly  the  law, 
that  a  recommendation  in  the  will  of  a  testator  is  in  the  nature  of  a  trust,  and 
the  Court  will  give  efiect  to  it  if  possible,  and  that  without  impairing  any  sift 
•contained  in  the  will.  In  this  case,  therefore,  the  two  ladies  namea  for  &at 
purpose  in  the  testator's  will  very  properly  had  the  care  of  the  children  given 
^o  them.  I  think,  however,  that  the  report  ought  to  be  sent  back  to  the  Master 
for  some  alterations.  I  am  of  opinion  that  Air.  Cottee  should  have  unlimited 
access  to  the  children,  and  that  nothing  should  be  done  with  respect  to  their 
residence  or  education  without  his  opinion  having  been  taken,  and  nis  approval 
first  obtained.  I  do  not  think  it  necessary  to  make  any  comment  upon  the 
observations  which  have  been  made  in  argument  upon  the  religious  opinions  of 
Miss  Prior  and  Miss  Berry,  as  there  is  not  even  a  surmise  tnat  the  children 
will  not  be  educated  in  the  doctrines  of  the  Church  of  England,  which  were 
the  religious  opinions  of  their  father.  The  petition  had  better  stand  over  for  a 
week,  to  see  if  the  parties  cannot  themselves  arrange  the  alterations. 

their  maintenance  to  be  supplied  from  that  source,  on  the  other  had,  If  when  she  is  young  I  was  to  gife 

allowing  them  to  be  brought  up  with  expectations  her  a  eouslderable  mainteaanoe  during  her  influef, 

founded  upon  a  particular  species  of  maintenance  which  you  eould  not  have  supplied,  and  a  large  for- 

and  education,  which  he  himself  cannot  afford  to  tune  afterwards,  and  you,  the  father,  permit  her  to 

give  them,  he  is  not  (unless  I  greatly  mistake  the  take  the  advantage  of  that  education,  whieh  cook 

matter),  according  to  the  principles  of  this  Court,  not  have  been  afforded  but  through  my  gift,  eoaU 

at  liberty  to  say  that  he  will  take  them  from  the  you  afterwards  stop  short,  and  say  that  ahe  akoold 

course  of  education  which  they  have  hitherto  pur*  no  longer  have  that  advantage?     Under  aneh  dr- 

aoed,  and  that,  too,  at  a  period  approaching  to  cumstances,  the   Court  would  inquire  what  wu 

maturity  of  age.  He  is  not  at  liberty  to  say,  *  1  will  most  for  her  benefit.*' 

alter  the  course  of  education  of  my  children,  by  *'  It  is  always  a  delicate  thing  for  the  Court  to 

applying  more  scanty  means  to  the  purpose,  and  I  interfere  against  the  parental  authority ;  yet  we 

will  not  permit  them  to  have  the  benefit  of  that  sort  know  that  the  Court  will  do  it  in  cases  where  tte 

of   maintenance  and  education  which  they  have  parent  is  capriciously  interfering  in  what  is  eleariy 

hitherto  had,  and  in  consequence  of  which  their  for  their  benefit.*' 

views  in  life  are  very  different  from  what  they  would  (a)  Shelley  v.  Wettbrook{Jhe.  266,  n.).   March  17, 

have  been  without  it.*  *'  1817.   Reg.  Lib.  B.  1816,  fol.  723.— In  this  esie 

'*  Nobody  can  doubt  that  if  I  give  a  provision  to  the  father's  authority  over  his  children  was  coe- 


your  child,  it  does  not  give  me  or  any  one  else  a     trolled  by  the  Court,  on  the  ground  of  his  | 
right  to  control  your  care  of  her ;  not  at  all ;  but,     and  acting  on  irreligious  and  immoral  principles. 
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February  10  and  May  8,  1847. 
Owen  v,  De  Beauvoir.  (a) 

3  jr  4  Tfm.  4^  c.  27 — Qut^.reii<— I>i«fres9— Aon  tenuis — LimUaiUm  qfacHontfor  tad. 

Itulnftke2Hd  secHmo/the  3  j-  4  Wm.  4.  c.  27,  oioctocA  "  That  after  theSUt  of  December,  1833,  no 
person  shall  make  an  entry  or  distress^  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  afier  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall 
have  first  accrued  to  some  person  through  whom  he  claims  s  or  if  such  right  shall  have  accrued  to  any 
person  through  whom  he  claims,  then  within  twenty  years  next  afier  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shaU  have  first  accrued  to  the  person  making  or  bringing 
the  same,**  The  3rd  section  enacts,  **  That  in  the  construction  of  this  Act,  the  right  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  such 
time  as  hereinafter  is  mentioned!  that  is  to  say,  when  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have  been  in  posses* 
eion,  or  in  receipt  oftheprofits  of  such  land,  or  in  receipt  of  such  rent,  and  shalL  while  entitled  thereto, 
have  been  dispossessed,  or  have  discontinued  such  possession  or  receipt,  tlten  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  dispossession,  or  discontinuance  of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so  received,**  ffc. 

The  defendant  was  entitltdto  an  ancient  quit-^rent,  payable  annually  at  Michaelmas,  out  of  certain  lands : 
aU  rents  due  up  to  Michaelmas,  1824,  were  duly  paid,  the  last  payment  having  been  made  on  the  Ibth 
of  January,  1825.  No  rent  was  paid  after  that  date.  On  the  I3th  of  May,  1845,  the  defendant 
distrained  for  six  years*  arrears  due  to  Muhadmas,  1844  :— 

Heid,  that,  under  the  before-mentioned  Act,  the  right  of  the  defendant  to  distrain  first  accrued  on  the 
I5th  of  January,  1825,  when  the  last  payment  was  made,  and  that  the  distress  in  May,  1845,  was 
unlawful,  ail  right  to  the  rent  having  been  extinguished  before  that  time. 

The  twenty  years  within  which,  since  /Atf  3  jr  4  JVm,  4,  c.  27,  «.  2,  a  distress  for  rent  must  be  made  by 
the  person  to  whom  the  right  to  make  it  has  accrued,  begins  to  run  from  the  last  payment  of  the  rent; 
etna  therefore,  where  the  lord  of  the  manor  entitled  to  an  andent  quit-rent,  which  had  remained 
msnoticed  since  January,  1825,  when  aB  arrears  were  paid  up,  distrained  in  May,  10^5,  for  six  yeare' 
rent  due  at  the  preceding  Michadmas, — 

JHeU,  that  the  distress  was  unlawful,  the  rent  having  been  extinguished  at  the  expiration  of  twenty  years 
from  the  last  payment  in  January,  1825. 

Ik  an  action  of  replevin,  where  the  defendant  avows  for  rent  in  arrear,  it  is  unnecessary  for  the  plavMf 
to  plead  in  bar  that  the  rent  has  become  extinguished  by  afflux  of  time  under  <Ae  3  jr  4  Wm,  4,  c.  27, 
as  that  may  be  shewn  in  evidence  under  a  plea  of  non  tenuit,  although  not  under  a  plea  of  riens  m 


IN  an  action  of  replevin  the  defendant  avowed,  alleging  that  the  locus  in  quo 
was  parcel  of  a  tenement  within  the  manor  of  Stratfield  Mortimer,  in 
the  county  of  Berks,  held  by  fealty  and  the  yearly  rent  of  9s.,  payable  at 
Michaelmas,  of  which  manor  the  defendant  was  owner  and  lawfully  possessed. 
The  avowry  then  went  on  to  state  that  the  plaintiff  held  and  occupied  the  locua 
in  fuo,  and  that  9i.  I4s.,  the  amount  of  six  years^  rent,  ending  Michaelmas, 
1844,  being  in  arrear,  the  defendant  distrained,  &c.  To  this  the  plaintiff 
pleaded  non  ienuitj  and  riens  in  arrear ,  with  traverses  of  the  locus  in  quo 
Deing  parcel  of  the  tenement,  and  of  the  defendant  bein?  owner  and  possessed 
of  the  manor,  &c.  At  the  trial  before  Mr.  Justice  Maule,  it  appeared  that  for 
some  time  previous  to  1825,  and  thence  hitherto,  the  defendant  was  owner  and 
possessed  of  the  manor  of  Stratfield  Mortimer,  and  as  such  entitled  to  an 
ancient  quit-rent  out  of  the  tenement  in  question  to  the  amount  and  payable  at 
the  period  stated  in  the  avowry.  The  last  payment  of  this  quit-rent  was  made 
to  him  on  the  16th  of  January,  1825,  whicii  cleared  all  arrears  up  to  Michael- 
mas, 1824;  and  the  present  dbtress  was  taken  in  May,  1845,  for  six  years* 
(a)  Beporttd  bf  F.  Baubt,  Esq.,  Barriftcr-at-Uw. 
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"where  a  ]|i^rty  claims  by  prescription ;  there,  if  the  prescriptioii-right  has 
ceased  by  unity  of  title  on  the  operation  of  an  Inclosure  Act,  or  been  put  m 
end  to  in  any  other  way,  that  could  be  shewn  in  evidence  under  a  plea  denyii^ 
the  prescription.]  The  thirty-fourth  section  should  be  read  in  connection  i^ 
the  sixteenth,  which  enacts,  *^  That  if  at  the  time  at  which  tYie  n^iciaqi 
person  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent,  shall  have  first  accrued  as  aforesaid,  such  person  shall  have  been  under 
any  of  the  disabilities  hereinafter  mentioned  ;  that  is  to  say,  infancy,  coverture, 
idiocy,  lunacy,  unsoundness  of  mind,  or  absence  beyond  the  seas,  then  sudi 
person,  or  the  person  claiming  through  him,  may,  notwithstanding  the  period 
of  twenty  years  hereinbefore  limited  shall  have  expired,  make  an  entry  or 
distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any  time  within  ten 
years  next  after  the  time  at  which  the  person  to  whom  such  right  shaU  first 
have  accrued  as  aforesaid  shall  have  ceased  to  be  under  any  such  disability,  or 
shall  have  died  (which  shall  have  first  happened).^  Now  the  thirty-fourth  sectioD 
does  not  extinguish  the  rights  of  parties  until  after  the  expiration  of  the  additional 
time  given  by  the  sixteenth.  [Parke,  B. — Still,  even  on  that  constructioa,  the 
rent  would  be  extinguished  at  the  end  of  the  ten  years  given  bv  that  section ;  and 
the  objection  to  your  argument  remains  the  same ;  namely,  that  the  effect  ^the 
statute  is,  at  some  time  or  other,  to  put  an  end  to  the  rent,  and  whatever  legaUy 
extinguishes  the  rent  is  a  good  answer  under  the  plea  of  nan  tenuiLl  ^"^ 
principle  on  which  the  old  Statutes  of  Limitation  were  required  to  be  pleaded 
was,  that  the  opposite  party  might  not  be  taken  by  surprise  at  the  triaU  an 
argunient  which  holds  a  fortiori  where  both  right  and  remedy  are  baned; 
and  the  course  of  the  practice  has  been  to  plead  to  the  present  statute.  It  waf 
pleaded  both  in  James  v.  Salter  and  Grant  v.  EUis,  and  replied  in  Holmes  v. 
Newlands  (11  Adul.  &  Ellis,  44)  to  a  plea  justifying  a  trespass.  [Parks,  R 
—In  James  v.  Salter  the  avowry  stated  a  will  creating  the  estate,  which  the 
defendant  claimed ;  now  the  plaintiff  could  not  take  issue  on  that,  and  it 
therefore  became  necessary  for  him  to  shew  in  his  plea  how  that  estate  bid 
ceased  by  efflux  of  time.  The  same  observation  applies  to  the  other  two  caieL 
In  Grant  v.  Ellis^  the  defendant  avowed  rent  in  arrear  under  a  demise,  and 
vhe  plaintiff  therefore  was  bound  to  shew  how  that  rent  had  ceased.  Sola 
Holmes  v.  Newlands^  the  defendant  pleaded  an  entry  by  force  of  a  demise,  and 
the  plaintiff  was  therefore  bound  to  reply,  in  confession  and  avoidance,  that 
the  right  of  entry  did  not  accrue  within  twenty  years.  But,  in  the  present 
case,  if  you  even  had  pleaded  the  statute,  you  must  also  have  traversed  tnat  the 
rent  was  due  at  the  time  of  the  distress ;  for  the  effect  of  the  statute  is  to 
extinguish  the  rent.] 

Whateley  and  Carrington^  contrSi,  were  told  by  the  Court  that  they  need  not 
ar^ue  the  point  of  pleading. — It  must  be  conceded  that  there  is  no  casein 
point  to  the  present,  which  turns  altogether  on  the  second  section  of  the  8  &4 
Wm.  4,  c.  27,  taken  in  connection  with  the  third.  The  original  statutes,  as 
entered  on  the  Parliament  roll,  are  not  divided  into  sections,  and  the  portion 
of  this  Act  which  is  printed  as  the  third  section,  was  evidently  intended  to 
control  and  explain  that  called  the  second.  Possibly  no  reading  of  this- 
statute  will  get  rid  of  all  the  difficulties  to  which  it  gives  rise ;  but  it  is  a 
sound  rule  of  construction  to  keep  as  close  as  possible  to  the  words  of  the 
legislature ;  and  this  will  be  best  effected  in  the  present  case  by  holding  the 
twenty  years  mentioned  in  the  second  section  as  beginning  to  run  from  d» 
time  when  the  rent  which  was  last  paid  became  due,  or  at  latest  from  the  daj- 
when  that  payment  took  place.  The  intention  of  the  third  section  was  to 
make  the  actual  receipt  of  rent  analogous  to  the  corporal  possesoon  of  Iwd; 
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and  if  so,  the  discontinuing  the  possession  of  rent  means  the  not  receiving  what 
was  usually  received  before.  It  it  is  said  that  the  twenty  years  may  run  either 
from  the  time  of  the  last  payment,  or  the  time  when  the  party  was  last  entitled  to 
the  rent,  the  answer  is,  that  if  the  legislature  had  intended  to  cive  an  alterna- 
tive, they  would  have  expressed  it  as  they  have  done  in  the  eighth  section  of 
this  Act  relating  to  tenancies  from  year  to  year.  In  the  fourth  edition  of 
Shelford's  Real  Jrroperty  Statutes,  p.  140,  there  is  the  following  case,  lately 
decided  by  the  Court  of  Common  Pleas  in  Ireland,  of  lessee  Mannon  v.  Bing" 
ham  (T.  1841),  and  which  purports  to  be  taken  from  Smythe's  Law  of  Land- 
lord and  Tenant  in  Ireland,  67d  :  ^^  That  was  a  lease  for  lives,  at  a  rent  above 
SOs.,  with  the  common  condition  of  re-entry,  and  it  was  held  that  the  landlord 
could  not  maintain  ejectment  for  non-payment  of  rent  after  the  tenant  had  been 
more  than  twenty  years  in  possession  without  paying  rent  to  the  landlord  or 
any  other  person,  a  right  of  entry  having  accrued  more  than  twenty  years 
before.  The  case  of  Doedem.  Davy  v.  Oafenham  (7  M.  &  W.  131^  was  cited, 
and  the  Court  was  strongly  pressed  with  the  anomaly  of  the  landlord  being 
entitled  to  recover  the  possession  at  the  end  of  the  term,  or  within  twenty 
jrears  after,  and  yet  be  unable  to  avail  himself  of  the  condition  of  re-entry  in 
the  subsisting  lease.  The  Court,  however,  after  considerable  deliberation,  wnile 
they  recognised  the  propriety  of  the  above  decision  of  the  English  Exchequer 
and  admitting  the  existence  of  the  anomaly,  yet  stated  they  felt  bound  by  the 
language  of  the  enactment,  which  they  thought  clear  on  the  subject.'* 
[Alderson,  B. — ^The  Irish  iudges  say  they  do  not  intend  to  overrule  Doe  v. 
Owenhamj  but  they  do  so  m  reality.  Rolve,  B.— There  is  this  difficulty 
against  your  construction.  The  sixteenth  section  of  this  statute  creates  an 
exception  in  favour  of  persons  labouring  under  various  disabilities,  such  as 
coverture,  lunacy,  &c. ;  but  it  only  provides  for  the  case  where  the  disability 
existed  at  the  time  when  the  right  to  make  the  entry  or  distress  accrued.  Now, 
suppose  the  defendant  here  were  a  feme  sole^  who  married  the  day  after  the 
arrears  of  this  rent  were  paid,  in  January,  1826,  and  remained  under  cover- 
ture for  twenty  years,  during  which  no  notice  was  taken  of  the  rent,  she  would 
lose  her  right  to  it,  although,  she  had  been  guilty  of  no  laches  at  all.  So  if  the 
party  entitled  to  the  rent  had  become  lunatic  on  the  day  following  that  of  the 
fast  payment,  and  continued  so  for  twenty  years,  his  right  to  the  rent  would 
be  barred.]  Those  hardships  would  not  be  removed  by  considering  the  statute 
at  beginning  to  run  from  Michaelmas,  1825. 

Cut.  adv.  vuU. 

Judgment — May  8. 

Parke,  B.,  now  delivered  judgment. — This  case  was  argued  at  the  sittings 
after  last  Term  before  my  brothers  Alderson,  Rolfe,  and  Piatt.  I  am  now  about 
to  give  the  judgment  of  the  Court.  The  action  was  in  replevin.  The  question 
in  this  case  turns  entirely  on  the  construction  to  be  put  on  the  second  and  third 
sections  of  the  Real  Property  Limitation  Act,  8  &  4  Wm.  4,  c.  27.  The  facts 
of  the  case  are  very  short.     The  defendant  was  entitled  to  an  ancient  quit-rent, 

Eyable  annually  at  Michaelmas,  out  of  certain  lands  in  the  manor  of  Strat- 
Id  Mortimer ;  and  it  is  stated  that  all  the  rents  which  i  accrued  due  up 
to  Michaelmas,  1824,  were  duly  paid,  the  last  payment  having  been  made  on  the 
15th  of  January,  1825 :  no  rent  was  paid  after  that  date.  On  the  ISth  of  May, 
1845,  the  defendant  was  distrained  for  six  years'  arrears  of  rent  accrued  due  up 
to  Michaelmas,  1844 ;  and  the  question  is,  whether,  at  the  time  of  the  distress, 
his  title  to  the  rent  had  been  extinguished  by  lapse  of  time.     The  Court  has 
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already  given  an  opinion  that  if  it  'was,  the  pkadings  are  improper.  Thi 
aeoona  section  of  the  Act,  so  far  as  it  applies  to  the  present  oaae,  enacts  that  ns 
person  shall  make  an  entry  or  distress,  or  bring  any  action  to  reooiver  any  laiMl 
or  rent,  but  within  twenty  years  next  after  the  time  at  which,  the  right  to  mahe 
that  entry  or  distress  or  to  bring  such  action  first  accrued  to  the  perm 
making  or  bringing  the  same.  In  this  case  all  the  rent  was  paid  up 
to  Michaelmas,  18§4,  and  so  no  distress  could  have  been  made  prior  ta 
Michaelmas,  18S5 ;  and,  therefore,  if  the  question  depended  entirely  on  tlis 
second  section,  the  distress  made  in  May,  18S6,  is  within  twenty  yean,  fim 
Michaelmas,  1845,  which  seems  to  have  bem  made  in  due  time.  But  the 
question  does  not  turn  exclusively  on  this  section,  for,  in  the  three  subsequent 
sections,  the  legislature,  apparency  considering  that  difficulties  may  exist  as  to 
the  exact  point  of  time  from  whence  the  twenty  years  should  begin  to  date,  hsi 
proceeded  to  fix  the  point  in  many,  if  not  in  all,  possible  cases.  The  langui^ 
of  the  third  clause,  so  far  as  it  is  applicable  to  this  case,  is  as  follows : — <^  And 
be  it  further  enacted,  that,  in  the  construction  of  this  Act,  the  right  to  make  any 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or  rent,  shall  b 
deemed  to  have  first  accrued  at  such  time  as  hereafter  mentioned ;  that  is  to 
say,  when  the  person  claiming  such  land  or  rent  shall  have  been  in  possession  or 
in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall,  while 
entitled  thereto,  have  been  dispossessed  of  or  have  discontinued  such  possession  or 
receipt,  that  such  right  shall  oe  deemed  to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  or  at  the  last  time  at  which  any 
such  profit  or  rent  were  or  was  so  received.^  Here  the  defendant  was,  up  to 
1826,  in  receipt  of  the  rent  in  question,  and  afterwards  discontinued  such 
receipt,  so  that  he  comes  precisely  within  the  description  of  the  persons  refened 
to  in  the  first  branch  of  the  statute ;  and  the  question  is,  whether,  in  such  a 
case,  the  statute  meant  absolutely  to  fix  the  point  from  which  the  twenty  yean 
are  to  date,  at  the  day  on  which  the  last  payment  of  rent  was  made,  or  ts 
enable  the  party  claiming  to  calculate  from  that  date,  or,  at  his  option,  fionis 
the  time  when  he  discontinued  the  receipt  of  the  rent.  We  think  that  the 
former  is  the  true  construction,  and  that  in  the  case  of  rent,  the  calculation  mmt 
always  be  made  from  the  last  actual  receipt.  Although  the  clause  in  this 
branch  of  it  seems  to  present  an  alternative,  namely,  either  the  discontinuance  q£ 
possession  or  the  last  actual  receipt,  yet  we  think  that  in  truth  no  altematii^  is 
contemplated.  The  statute,  it  will  be  observed,  provides  in  the  same  aentenoB 
both  for  the  case  of  land  of  which  a  party  has  been  dispossessed,  and  for  that  of 
rent  which  he  has  ceased  to  receive,  and  the  sentence  must  be  read,  not  as  giving 
in  either  case  a  choice,  but  reddendo  singula  singulis ;  that  is,  fixing  the  actual 
moment  of  dispossession  or  discontinuance  of  possession  at  the  point  from  which 
the  twenty  years  are  to  run  in  the  case  of  land  of  which  the  party  has  at  some 
moment  of  time  ceased  to  be  in  actual  possession,  and  the  last  actual  payment 
of  rent  as  that  point  in  the  case  of  a  party  ceasing  to  receive  rent.  The  object 
of  the  legislature  seems  to  have  been  to  fix  a  point,  the  exact  position  of  whidi 
i^ould  he  perfectly  clear,  rather  than  one  which  should,  abstractedly  oonsfc- 
dered,  be  the  most  just.  The  last  payment,  in  the  case  of  rent,  is  a  point  of 
time  which  could  admit  of  no  doubt,  whereas  the  time  at  which  a  party  has 
discontinued  the  receipt  of  rent  is  obviously  a  point  of  time  very  difficult  to 
ascertain.  When  does  a  party  entitled  to  rent  discontinue  its  receipt  ?  Docs 
he  do  so  by  receiving  it  on  the  day  on  which  it  is  due ;  or,  if  not,  how  soon 
aflterwards  ?  There  would  be  very  great  difficulty  in  fixing  any  such  point; 
add  to  which,  the  expression  in  this  part  of  the  clause  is  not  disooniinuanee  4 
receipt^  but  discontinuance  of  possession^  language  which  appearato  us  to  apply 
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not  to  the  case  of  rent,  but  of  land.  It  must  not,  however,  be  overlooked,  that 
there  are  difficulties  in  the  construction.  In  the  first  place,  the  twenty  years  a^e 
^thcfee  made  to  comprise  the  space  of  time  during  which  the  party  could  not 
have  instituted  any  proceedings,  and  during  which,  therefore,  he  is  guilty  of  no 
laches  in  not  instituting  legal  proceedings.  The  general  principle  of  the 
Statute  of  Limitations  has  been  to  fix  the  period  dunng  whicn  a  party  having 
a  right  to  institute  legal  proceedings  may  exercise  the  right;  and  that 
principle,  in  the  clause  now  under  consideration,  is  fully  adhered  to  in  the  case 
of  land.  A  person  dispossessed  of  land  is  allowed  twenty  years  from  the  time 
of  his  being  possessed,  and  during  all  that  period  he  may  bring  his  action  of 
<^ectment ;  but  a  person  dispossessed  of  rent  has  (according  to  the  construc- 
tion of  the  Act)  only  twenty  years  from  the  last  payment;  and  so,  if  the 
annual  rent  has  been  paid  on  the  day  on  which  it  is  due  and  afterwards 
unjustly  withheld,  the  party  aggrieved  has  only  nineteen  years  instead  of 
twenty  during  which  he  can  bring  an  action  or  distrain ;  for,  during  the  first 
^ear  of  the  twenty,  it  is  plain  he  has  no  right  of  distress  or  action  at  3l.  This 
18  undoubtedly  an  anomaly,  but  it  must  still  exist  in  many  cases,  whatever 
construction  we  put  on  the  branch  of  the  third  section  now  under  considera- 
tion ;  for  the  second  branch  of  the  same  section  provides  for  the  case  of  a  partr 
dying  seised  of  the  rent,  and  enacts  that  in  such  case  the  right  of  the  heir 
or  devisee  to  make  a  distress  or  bring  an  action  shall  be  deemed  to  have  firs 
accrued  at  the  time  of  the  death  of  the  party  dying ;  and  it  is  plain  that  the  period 
of  twenty  years  may  thus  include  the  time  during  which  no  right  of  action  or 
distress  wiU  have  existed ;  and  the  same  observation  applies  to  other  branches 
of  the  third   section,   which   provide  for  the  cases  ot  parties  claiming  by 

Eurchase,  parties  claiming  reversionary  interest,  and  persons  claiming  under 
reaches  of  condition.  It  applies  also  to  the  very  common  case  of  tenancies 
from  year  to  year,  provided  tor  by  the  eighth  section,  where  the  end  of  the 
first  year  of  the  tenancy,  or  the  last  payment  of  rent,  is  declared  to  be  the 
time  when  the  right  first  accrues,  and  yet  there  is  not  necessarily  any  right  to 
enter  at  either  period.  Another  difiiculty  was  pointed  out  and  much  insisted 
on  at  the  bar,  namely,  th'at  on  the  construction  which  we  adopt,  much  injustice 
iTould  necessarily  result  in  the  ordinary  case  of  heriots  and  otner  similar  rights, 
which  become  due  at  uncertain  intervals,  and  also  in  the  possible,  though  not 
▼ery  probable,  case  of  a  rent  reserved,  payable  every  twenty  years,  or  at  a 
large  interval ;  in  such  cases,  if  the  twenty  years  are  to  be  calculated  from  the 
last  payment,  a  party,  it  was  argued,  will  lose  his  right,  without  any  default  or 
laches  whatever,  when  the  rent  is  payable  at  intervals  greater  than  twenty 
years,  and  it  is  shortened  to  less  than  a  year  where  it  is  payable  every  twenty 
years ;  and  no  doubt  great  difiiculty  may  exist  in  dealing  with  such  cases. 
But  as  to  heriots,  probably  the  ^answer  to  tnis  objection  may  be«  that  in  cases 
similar  to  that  now  before  us,  the  word  ^^  rent ""  would  not  include  heriots ;  for 
though  by  the  interpretation  clause,  the  word  "  rent  **  is  made  to  include 
heriots,  yet  that  is  only  where  the  nature  of  the  provision  of  the  context  does 
not  exclude  such  a  construction ;  and  it  may  be  that  the  injustice  pointed  out 
would  afibrd  grounds  for  holding  that,  in  the  clause  now  under  consideration, 
the  word  ^^  rent  ^  does  not  include  heriots.  The  same  observation  may  be 
made  upon  the  case  of  rents  payable  at  greater  intervals  than  twenty  years,  and 
these  may  be  considered  as  falhn^  under  the  general  enactments  in  the  second 
section,  so  that  each  particular  lieriot  or  amount  of  such  rent  due  may  be 
recovered  within  twenty  years,  or  is  not  provided  for  by  the  statute  at  all,  and 
left  in  the  same  condition  as  if  the  Act  had  not  been  passed.  The  same  answer 
certainly  must  be  given  to  the  case  of  rents  reserved,  payable  at  intervals  of 
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twenty  years,  or  less  than  that,  and  the  time,  upon  our  construction,  must  be 
shortened.  It  may,  however,  be  very  doubtful  whether,  in  fact,  any  such  rents, 
payable  at  such  long  intervals,  do  exist ;  ancT,  even  if  any  such  there  are,  we  do 
not  think  the  argument  derived  from  their  existence  can  affect  the  question,  coo- 
siderinff  that,  whatever  interpretation  we  put  on  the  first  branch  of  the  section, 
it  is  quite  certain  that  in  all  other  branches  of  it  the  anomalies  and  difficulties 
pointed  out  must  exist.  The  last  objection  insisted  on  was  founded  on  the 
sixteenth  section,  which  saves  the  nghts  of  infants,  feme  coverts^  lunatics,  and 
other  persons  under  disability.  Tne  clause,  it  will  be  observed,  is  made  to 
operate  only  where  the  party  intended  to  be  protected  is  under  disability  at  the 
time  when  the  right  to  make  a  distress,  or  bring  an  action,  first  accrued ;  and, 
if  this  be  held  to  be  the  time  when  the  last  payment  was  made,  the  protection 
would,  in  many  cases,  be  wholly  illusory.  But  put  the  case,  for  instance,  oft 
party  regularly  receiving  the  rent  up  to  a  certain  day,  and  becoming  lunatic 
before  the  next  day  of  payment  arrives ;  if  he  should,  by  reason  of  his  lunacy, 
omit  to  enforce  payment  of  his  rent  for  twenty  years,  it  would  seem  on  all 
principle  that  he  must  have  been  intended  to  he  protected ;  but  certainly,  ts 
ne  was  not  under  disability  at  the  last  time  of  payment,  he  would  iiot  come 
within  the  protection  of  the  sixteenth  section ;  and  many  other  similar  caaet 
might  be  pointed  out.  This  is,  no  doubt,  a  very  serious  defect,  and  would 
afford  strong  grounds  for  adopting  any  reasonable  construction  of  the  third 
aection,  by  which  it  might  be  remediea,  if  any  construction  would  have  thit 
result ;  for  even  if,  by  a  forced  or  difficult  construction  of  the  first  branch  of 
the  section,  we  were  to  hold  that  the  point  of  time  there  designated  was  not  the 
last  actual  payment,  but  the  time  when  the  rent  first  fell  into  arrear,  yet  the 
very  same  difficulty  would  exist  in  all  the  other  cases  pointed  out  by  the 
statute,  namely,  the  case  of  a  person  dying  seised  and  leaving  an  heir  not 
under  any  disability,  but  who  should  become  disabled  before  any  rent  has 
accrued  due,  and  the  case  of  a  person  claiming  under  the  same,  who  may  bet 
feme  sole  when  her  title  accrues,  but  may  be  under  coverture  before  she  has 
any  title  to  distrain  or  sue  for  rent ;  and  so  as  to  the  other  cases  provided  for  bj 
the  third  section.  And  the  same  thing  may  be  said*of  the  eighth.  For  tbev 
reasons,  though  we  are  fully  sensible  of  the  incongruities  of  the  case,  yet  we 
feel  bound  to  act  on  the  plain  and  natural  construction  of  the  language  of  the 
third  section,  and  to  hold  that  the  right  of  the  defendant,  in  this  case,  to  distrain 
must  be  taken  to  have  first  accrued  on  the  15th  of  January,  1825,  when  the 
last  payment  was  made;  and  so  that  the  distress  made  in  May,  1845,  was 
unlawful,  all  right  to  the  rent  having  been  extinguished  before  that  time.  The 
rule  must,  therefore,  be  made  absolute. 

Rule  ab^vk. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

March  12  and  13, 1847. 
Morris  v.  Morris,  (a) 

CtfittiH  €MiaUi  wer€  conveyed  to  trustees  in  strict  settlement,  without  impeachment  of  waste,  provided  it 
were  committed  with  the  consent  of  the  tenant  for  ^  who  was  empowered  to  grant  building-leases. 
The  tenant  Jbr  life  had  pulled  down  the  mansion-house,  which  stood  upon  one  of  the  estates  conveyed, 
and  erected  a  mansion-house  on  another  part  of  the  property,  situate  at  S. ;  and  had  feUed  a  number 
ef  ornamented  trees  belonging  to  the  former  house.  The  Court  restrained  him  from  committing  further 
watte  in  cutting  down  Vie  trees,  notwithstanding  an  allegation  that  they  were,  if  left  stanmng,  liable 
to  be  injured  by  certain  copper-worhs  in  the  vicinity, 

THE  bill  praying  for  an  injunction  to  restrain  the  defendant,  Sir  John  Morris, 
from  felling  or  cutting  down  any  timber  or  other  trees  standing  upon  the 
property  of  Clasemont,  in  Glamorganshire,  or  the  lands  belonging  or  adjoining 
thereto,  and  which  were  planted  or  left  standing  or  growing  there  by  Sir  John 
Morris,  deceased,  for  the  ornament,  protection,  or  shelter  of  the  mansion-house 
at  Clasemont,  and  from  cutting  down  any  other  ornamental  timber,  was  filed 
on  the  29th  January,  1847,  by  the  plaintiff,  John  A.  Morris,  the  son  of  the 
defendant,  and  several  affidavits  in  support  of  the  injunction  were  filed.  The 
fects  of  the  case  were  as  follow  :— By  indentures  of  June  8,  1819,  the  manors, 
messuages,  lands,  and  other  hereditaments  of  Sir  John  Morris,  deceased, 
including  the  estates  of  Clasemont,  were  conveyed  and  assured  by  the  said  Sir 
John  Morris,  deceased,  unto  trustees  to  the  use  of  the  said  Sir  John  Morris, 
deceased,  for  his  natural  life,  remainder  to  the  use  of  the  said  trustees  for  a 
term  of  1,000  years,  and  from  and  after  the  end  or  sooner  determination  thereof 
and  in  the  meantime  subject  thereto,  to  the  use  of  the  said  trustees  for  and 
during  the  natural  life  of  his  son,  the  defendant,  without  impeachment  of  or  for 
an^  manner  of  waste,  provided  the  same  were  committed  or  suffered  with  the 
pnvity  and  assent  of  tne  defendant,  upon  trust  to  preserve  contingent  remain- 
ders; and  upon  further  trust  to  permit  and  suffer  the  defendant,  during  his  life, 
to  receive  and  take  the  rents,  &c.,  of  the  said  manors  and  other  hereditaments, 
for  his  own  use  and  benefit ;  and  from  and  immediately  after  the  decease  of  the 
defendant,  to  the  use  of  the  plaintiff,  who  was  the  eldest  son  of  defendant,  and 
his  assigns,  for  the  term  of  his  life,  without  impeachment  of  or  for  any  manner 
of  waste,  with  remainders  over.  There  were  also  contained  in  the  same  deed 
certain  powers  for  the  tenant  for  life  for  the  time  being  to  demise  or  lease  any 
of  the  said  hereditaments  to  any  person  or  persons  who  should  be  willing  to 
improve  the  same  by  erecting  or  Duilding  thereon  any  new  house  or  houses, 
&c.  The  defendant.  Sir  John  Morris,  now  the  tenant  for  life,  had  some  time 
since  pulled  down  the  mansion-house  at  Clasemont,  and  had  lately  felled  certain 
trees  that  had  been  planted  or  left  standing  or  growing  for  the  ornament  or 
shelter  of  the  said  mansion-house  and  the  lawns,  gardens,  and  pleasure-grounds 
adjoining,  and  had  marked  for  cutting  down  other  trees,  and  intended  to  cut 
down  the  whole,  or  a  very  considerable  number  of  the  rest. 

The  defendant  had  filed  affidavits  in  opposition  to  the  bill,  to  the  effect  that 
after  the  deceased  Sir  J.  Morris  had  built  the  mansion-house  at  Clasemont  he 
found  that  the  smoke  from  the  numerous  copper-works  in  the  neighbouiiiood 

(•)  R«port«d  luf  Q.  QoLOSMXTB,  Esq.,  Barrltter-at-law. 
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was  likely  to  render  it  an  unfit  residence  for  his  family,  and  oommenoed  forming 
a  new  park  at  Sketley,  and  ceased  to  reside  at  Clasemont,  and  that  he  had  only 
carried  his  deceased  father^s  intentions  into  effect,  by  pulling  down  the  house  at 
Clasemont  and  in  using  the  materials  for  erecting  a  mansion  at  Sketley ;  that 
the  defendant  proposed  cutting  the  timber  unifer  the  impresdon  that  it  had 
arrived  at  maturity,  and  that  it  was  at  maturity ;  that  the  proximity  of 
copper  smoke  from  numerous  copper--works  had  rendered  Clasemont  unfit  finr 
the  growth  of  timber,  of  which  proofs  were  adduced.  To  this  the  affidavits  in 
reply  denied  that  the  smoke  of  the  copper-works  was  injurious  to  the  trees,  or 
rendfered  the  house  unfit  for  a  residence,  and  stated  that  there  had  been  copper- 
works  during  the  lifetime  of  Sir  J.  Mortis,  deceased.  The  phdntiff  now  moved 
fi^r  the  injunction. 

Jos.  P corker  and  Beales,  in  support  of  the  motion,  contended  that  the  defendant 
would  not  be  allowed  to  take  advantage  of  his  own  wrongs  which  be  sought  to 
do  by  first  having  pulled  down  the  mansion-house,  and  then  adduced  that  as  a 
reason  for  committing  further  waste  by  felling  the  trees  also.  There  was  no 
reason  to  suppose  that  they  would  not  at  some  future  time  be  required  for 
ornament  ana  shelter ;  for  if,  by  virtue  of  the  power  in  the  settlement  to  let  oa 
building-leases,  the  property  became  let,  those  trees  would  again  beoone 
valuable.  The  annoyance  of  the  copper  was  not  so  great  as  the  defendast 
represented,  inasmuch  as  the  collieries  and  copper-works  were  in  existmoe  whei 
the  mansion-house  at  Clasemont  was  first  erected  by  Sir  J.  Morris,  deoessed. 
Cases  cited  :  Duke  of  Leeds  v.  Lord  Amherst  (10  Jur.  509,  9S6) ;  Wdbtkg 
V.  Wellesley  (6  Sim.  497). 

Betkell  and  Rasch  contended  that,  as  the  mansion  had  been  pulled  down^ 
which  was  clearly  not  a  waste,  as  a  new  one  was  built  on  another  part  of  tk 
property  out  of  the  materials,  there  no  longer  existed  any  necessity  K>r  the  tne% 
which  might  therefore  be  felled  without  injury  to  the  property. 

The  Vice-Chancellor. — This  is  the  simplest  case  possible ;  and  it  is  to  be 
remarked  that,  as  the  legal  estate  is  in  the  trustees  in  trust  for  Sir  J.  Monii^ 
and  not  in  Sir  John  himself,  he  has  no  right  whatever  to  cut  timber  ;  and  it  ii 
to  be  observed  tliat  this  estate  is  only  held  by  the  trustees  without  impeachmeot 
for  waste  with  the  consent  of  the  defendant,  which  gives  him  no  right  at  all  to 
fell  the  trees.  No  objection,  however,  is  raised  upon  this  ground,  as  the  tmstea 
have  not  been  made  parties  to  the  bill.  The  whole  case,  therefore,  may  be 
reduced  to  this,  namely, — the  son,  who  has  the  legal  estate  in  remainder,  cooi* 
plains  of  the  father^s  acts,  who  is  the  cestui  que  trust  of  the  estate  vested  IB 
trustees  in  trust  for  him  during  his  life.  Now,  unless  you  can  shew  from  die 
indenture  of  settlement  a  special  case  which  renders  the  rule  inapplicable,  the 
general  rule  with  respect  to  trees  planted  for  shelter  or  ornament  must  govern  the 
present  case.  Although  the  present  case  in  some  points  differs  from  Welleslejfr. 
Wellesley 9  there  is  in  both  an  express  power  inserted  in  the  instrument  to  demke 
lands  to  persons  willing  to  erect  houses  on  them.  This,  therefore,  tends  to  sustaia 
the  right  of  those  in  remainder  to  have  the  trees  that  were  planted  for  shelter  aol 
ornament  preserved  ;  because,  although  the  houses  have  not  yet  any  existence^ 
yet  it  is  possible  that  such  houses  may  be  built  that  may  require  and  reeeite 
ornament  and  shelter  from  these  trees ;  and,  under  the  circumstances  of  the 
case,  I  feel  myself  bound  to  administer  the  law  of  this  court,  whidi  will  adt 
sufier  the  tenant  for  life  without  impeachment  of  waste  to  cut  down  tveai 
planted  for  shelter  or  ornament. 

Iiyttwftian  granted. 


an 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

March  26, 1847. 
Hyde  v.  Neate.  (o) 

TT,  P.  by  his  wiJlpromdedAat  skoM his  hgattts,  or  amf  oiker  pemm  1o  whom  hehad  ffiven  c  Itgtuy  hf 
am/  wiOj  owe  to  him  any  nam  or  awmM  qfrnomy  at  hU  dteeaaB,  ii  tkoM  be  comtidered  ae  part  of  thetr 
Ugaey.  J.  T,  iV.,  one  of  the  kgatees,  to  whom  the  tutator  had  given  lOOL  legam,  owed  the  tettatotp 
ai  the  time  qfhiedeceaeeyifiOOL  and  ujpwardt,     Thi§  debt  was  hdd  to  be  released  to  J.  T,N. 

THIS  question  came  on  upon  exceptions  to  the  Master's  report,  the  suit 
having  been  instituted  for  the  administration  of  the  estate  of  the  testator, 
Thomas  Pickard,  who,  hj  his  will,  bearing  date  March  27,  18S5,  after 
having  given  several  legacies,  directed  his  trustees  to  buy  and  purchase,  or  set 
i^art  and  appropriate,  sufficient  funds  to  provide  for  the  payment  of  an  annuity 
or  yearly  sum  oi  60/.  to  Mary,  the  wife  of  John  Biyan,  for  life,  and  also  of  an 
«muity  or  yearly  sum  of  50/.  to  Elizabeth,  the  wife  of  William  Adcock  the 
dder,  for  life ;  and  the  testator  declared  that  such  annuities  should  be  for  the 
flde  and  separate  use  and  benefit  of  the  said  Mary  Bryan  and  Elizabeth  Adcock 
BBspectively.  He  then  gave  the  sum  of  10/.  to  Mary  Pickard  for  mourning ; 
to  Mary  Bryan  12/.  for  mourning ;  to  his  half  brothers  and  sisters,  Sarah  Ecob, 
Joseph  Pickard,  Hannah  Collin,  and  John  Pickard,  the  sum  of  10/.  each  for 
mourning ;  to  each  of  his  nephews  and  nieces  6/.  for  mourning ;  and  to  his 
fijoids,  Benjamin  Brookhouse  and  John  Thomas  Neate,  the  legacy  or  sum  of 
100/.,  for  the  care  and  trouble  they  would  have  in  the  execution  of  the  trusts 
<xf  his  said  will. 

The  testator  made  a  codicil  to  his  said  will,  dated  October  16,  18S9,  as 
follows : — "  Codicil  to  my  will,  &c.  I  have  left  to  my  sisters,  Mary  Bryan 
and  Elizabeth  Adcock,  60/.  per  annum  for  their  natural  lives.  I  now,  by  this 
codicil,  renounce  their  legacies,  and  in  lieu  of  the  same  give  to  each  of  them,  to 
their  sole  use  and  interest,  200/.,  to  be  paid  within  six  months  after  my  decease, 
snd  their  receipt  shall  be  a  full  discharge  to  my  executors ;  but  should  they,  or 
any  other  person  who  has  a  legacy  left  them  by  my  will,  owe  me  any  sum  or 
sums  of  money  at  my  decease,  it  shall  be  considered  as  a  part  of  their  le^y ; 
and  I  hereby  authorize  my  executor  or  executors  to  cause  all  moneys  owing  to 
nj  estate  to  be  paid  within  six  months  after  my  decease,  if  they  shall  tmnk 
pnoper  ;  and  I  hereby  appoint  Joseph  Brookhouse,  son  of  my  executor  Ben- 
jamin Brookhouse,  to  whom  I  give  100/.,  an  additional  executor  to  my  said 
wilL" 

The  Master  to  whom  the  cause  stood  referred,  by  his  report,  found  that  John 
Thomas  Neate,  and  Joseph  Pickard,  and  John  Pickard,  were  respectively 
Indebted  to  die  said  testator  in  sums  considerably  exceeding  the  amount  of 
tfadr  respective  legacies ;  «id  that  J.  Thomas  Neate  was  indebt^  to  the  testator, 
at  the  time  of  his  decease,  in  several  sums,  amounting  together  to  4,000/.,  with 
an  arrear  of  interest ;  and  the  Master  certified  that  upon  consideration  of  the 
said  testator'^s  will  and  codicil,  and  of  the  several  matters  aforesaid,  he  was  of 
opinion  that  the  said  testator  did  not  by  his  codicil  intend,  and  that  sueh 

(•)  Bepmrtad  by  G.  G<»iJMiiimf  Baq.,  B«rriitCT-aft-lAw. 
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codicil  did  not  operate  to  release  or  bequeath  to  the  said  Joseph  Pickard,  and 
John  Pickard,  and  John  T.  Neate  respectively,  the  sereral  aebts  or  sums  of 
money  due  from  them  as  aforesaid.  To  this  report  J.  T.  Neate  excepted,  for 
that  the  Master  had  not  found  that  the  testator  had  given  to  the  legatees  who 
were  indebted  to  him  the  several  sums  of  money  in  which  such  legatees  woe  lo 
indebted,  as  part  of  their  legacies  :  whereas,  &c. 

Bethell  and  E.  Webster^  in  support  of  the  exceptions,  contended  that  the 
debts,  which  far  exceeded  the  amount  of  the  legacies,  could  not  be  taken  as  pert 
of  them ;  and  the  circumstance  that  certain  other  legacies  were  given  for  specific 
purposes,  or  for  married  women,  who  could  not  become  indebted,  was  inconot- 
tent  with  the  idea  that  the  testator  intended  the  debts  which  the  legatees  might 
owe  him  should  be  deducted  from  their  respective  legacies. 

J.  Parker^  Rolty  and  Pitman^  for  the  residuary  legatees,  and  in  support  of 
the  Master^s  finding,  contended  that  the  mere  accidental  circumstance  of  Ae 
debts  exceeding  the  amount  of  legacies  could  not  vary  the  plain  meaning  of  the 
words  in  the  codicil,  nor  the  testator^s  obvious  intention.  The  use  of  the  word 
^^but^in  the  codicil,  instead  of  ^^  and,^  shews  that  the  legacy  was  not  intended 
to  be  given  in  addition. 

Bethel^  in  reply. 

The  Vice-Chancelloe  observed  that  the  will  had  clearly  been  drawn  by 
some  nrofesaional  person,  but  that  the  codicil  was  written  by  the  testator  hiis- 
self,  wnich  was  manifest  by  the  terms  he  had  employed  in  expressing  his  meanii^ 
whereby  he  shewed  his  ignorance  of  the  English  language,  for  he  had  used  the 
word  **  renounce*"  instead  of  "  revoke'^  in  r^erence  to  the  two  annuitants.  Hii 
Honour  thought,  looking  at  the  words  of  the  codicil,  they  could  not  be  con- 
strued into  any  other  meaning  than  that  if  any  person  owed  the  testator  anj 
thing,  the  debt  should  be  taken  as  part  of  the  legacy ;  namely,  that  the  legatee 
should  take  both  the  legacy  and  a  remission  of  the  aebt. 

EaceptionB  allowed. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

February  23,  1847. 
White  v.  Briggs.  (a) 

m//— I^mt/a/loii— "  Family  "— Hetrt. 

A  lettator  gate  to  his  wife  all  hu  property  of  every  deaeripHon  for  her  life,  and  then  stated  afil 
lows .— '*  After  her  death,  my  nephew  C,  H,  FT.  to  he  eontidered  heir  to  alt  my  property  wd 
otherwise  disposed  of  or  allotted ;  and  I  direct  that  whatever  portion  qf  my  property  may  Airf* 
after  be  possessed  by  him  shall  be  secured  by  my  executors  for  the  benefit  qf  hia  family,"  Tk 
testator  then,  after  directing  that  his  plate,  pictures,  8fc,  should  be  considered  as  appendages  U 
his  house,  gave  his  house  at  D.  to  his  said  nephew,  **  and  his  heirs  or  family,*'  The  teMar 
declared  as  follows : — "  My  nephew  will  further  have  the  immediate  benefit  efsmy  peraonaipr^ 
pertyy  variously  situated,  and  his  heirs  or  family  after  him"  And  in  respect  to  a  huUdimy  mi 
certain  field  were  the  following  words :  "  I  leave  my  'heirs*  to  use  their  own  diseretion*" 

Held,  upon  exceptions  to  the  Master^ s  report  to  approve  of  a  proper  settlement,  that  the  aettlemed 
should  be  to  the  nephew  for  life,  remainder  to  his  children,  and  m  drfault  of  ekiidren  Uwu^dl 
his  death,  to  himse{f  in  fee, 

THE  testator,  John  White,  by  his  will,  bearing  date  1st  September,  1^, 
having  appointed  John  Jones,  Thomas  Briggs,  Robert  Baxter,  and  b^ 
(a)  Reported  by  G.  Goldsmitb,  Esq.,  Barrister-mt-law. 
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testator^s,  wife,  Matilda,  executors  and  executrix  of  his  will,  gave  (by  which 
expression  *^  give^  he  included  all  law  definitions)  to  his  said  wife  the  full  and 
eotire  use,  for  her  life,  of  all  his  property  of  every  description,  both  real  and 
personal.  After  her  decease,  the  testator  directed  that  his  nephew,  Charles 
Herbert  White,  of  the  Bengal  Cavalry,  should  be  considered  heir  to  all  his 
property  not  otherwise  disposed  of  or  allotted;  but  having  had  little  intercourse 
with  him,  and  beingapprehensive  that  his  habits  required  some  control,  the  testator 
directed  that  whatever  portion  of  his  property  might,  therefore,  be  possessed  by 
him,  should  be  secured  by  his  executors  lor  the  benefit  of  his  family.  The  tes- 
tator directed  his  plate,  books,  &c.,  to  be  held  as  appendages  to  his  house ;  but 
consumable  articles,  viz.  linen,  china,  and  the  like,  were  by  him  allotted 
entirely  to  his  wife*s  use,  and,  together  with  all  her  jewels,  trinkets,  clocks, 
watches,  and  ornaments,  might  be  finally  appropriated  as  she  pleased,  with  the 
sum  of  4,000/.  in  money.  This  sum,  however,  he  recommended  her  to  divide 
among  the  parties  therein  named.  After  making  several  other  bequests,  the 
testator  gave,  after  the  decease  of  his  wife,  his  rad  property,  consisting  of  a 
liouse  and  garden  and  a  front  field  at  Doncaster,  to  bis  nephew  before  named, 
and  his  heirs  or  family ;  his  object  in  purchasing  the  first  field  being  to  guard 
against  the  erection  of  houses,  which  might  have  incommoded  his  own  residence, 
be  left  to  his  heirs  to  use  their  discretion  regarding  it  The  testator  stated  that 
his  funeral  charges  being  provided  for,  his  said  nephew  would  further  have  the 
immediate  benefit  of  his  personal  property,  variously  situated,  and  his  heirs  or 
fiunily  after  him. 

After  the  testator's  decease,  a  suit  was  instituted  for  the  purpose  of  carrying 
out  the  trusts  of  the  will,  in  which  the  testator's  widow,  Matilda  White,  was 
plaintiff,  and  the  executors,  together  with  the  other  parties  interested  under  the 
will,  were  defendants ;  and  by  a  decree,  bearing  date  the  15th  of  July,  1845, 
upon  hearing  the  causes  for  further  directions,  it  was,  among  other  things, 
ordered  that  it  should  be  referred  to  the  Master  to  approve  of  a  proper  setUe- 
ment  of  the  estate  and  interest  of  the  defendant,  Charles  Herbert  White, 
expectant  on  the  death  of  the  plaintiff  (the  testator's  widow),  for  the  benefit  of 
the  defendant,  Charles  Herbert  White,  and  his  family,  having  regard  in  that 
behalf  to  the  directions  contained  in  the  will  of  the  testator. 

The  Master,  by  his  report,  bearing  date  the  18th  June,  1846,  approved  of  a 
proposed  indenture  as  a  proper  settlement  of  the  estate  and  interest  of  the  said 
defendant,  Charles  Herbert  White,  expectant  on  the  death  of  plaintiff,  in  the 
real  estate  and  the  residuary  personal  estate  of  John  White,  the  testator,  for 
the  benefit  of  the  said  Charles  Herbert  White  and  his  family.  The  uses  of 
the  proposed  settlement  were,  from  and  immediately  after  the  limitations  therein 
contained,  *^  to  the  use  of  the  said  Charles  Herbert  White  for  life,  with 
remainder  to  trustees  and  their  heirs,  during  the  life  of  the  said  C.  H.  White, 
upon  trust  to  preserve  contingent  remainders,  thereby  limited  to  the  following 
uses ;  that  is  to  say,  to  the  use  of  the  said  Charles  Herbert  White  and  every 
other  son  of  the  said  Charles  Herbert  White  lawfully  to  be  begotten  on  the 
body  of  Georgiana  Jubilee  White,  or  on  the  body  or  biodies  of  any  future  wife 
or  wives  of  the  said  Charles  Herbert  White,  severally,  necessarily,  and  in 
remainder,  one  after  another,  in  order  and  course  as  they  respectively  should  be 
in  priority  of  birth,  and  the  heirs  male  of  the  body  and  respective  bodies  of  all 
ana  every  such  son  or  sons  issuing ;  the  elder  of  such  sons,  and  the  heirs  male 
of  his  body  issuing,  being  always  to  take  before  and  be  preferred  to  the  younger 
of  such  sons  and  the  heirs  male  of  their  respective  bodies  issuing ;  and  in  default 
of  such  male  issue,  to  the  use  of  all  and  every  the  daughter  and  daughters 
of  the  said  Charles  Herbert  White,  to  be  divided  between  and  amongst  them 
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in  equal  shares  as  tenants  in  oammcm,  and  not  as  joint  toiants,  and  her  or  thdr 
heirs  or  assigns  for  ever.^ 

To  this  part  of  the  intended  settlement  an  exception  was  taken  by  the  femde 
children  ot  the  said  Charles  Herbert  White  and  Greoi^pana  Jubibe,  his  wife^ 
for  that  such  real  estates  ought,  from  and  immediately  after  sudi  limitarioDsas 
aforesaid  to  the  use  of  the  said  Charles  Herbert  White  for  life^  with  xemabder 
to  trustees  and  their  heirs,  during  the  life  of  the  said  Charles  Herbert  Whiter 
upon  trust  to  preserve  contingent  remainders,  to  have  been  limited  by  the  sail 
proposed  indenture,  in  the  usual  form,  to  tlie  use  of  all  the  children  of  the  mi 
Charles  Herbert  White  begotten  or  to  be  begotten  on  the  body  of  the  soi 
Greorgiana  Jubilee  White,  or  on  the  body  or  bodies  of  any  future  wife  of  thesMd 
Charles  Herbert  White,  as  tenants  in  common  in  tail,  with  croaa  remauiden 
between  and  among  them  in  tail,  with  remainder  to  the  said  Charlea  Herfaett 
White,  his  heirs  and  assigns  for  ever;  or  otherwise,  to  the  use  of  all  die 
children  of  the  said  Charles  Herbert  White  begotten  or  to  be  begotten  on  tfae 
body  of  the  said  Greorgiana  Jubilee  White,  or  on  the  body  or  bodies  of  mj 
future  wife  or  wives  of  the  said  Charles  Herbert  White,  theu*  heirs  and  aaagni 
tar  ever,  as  tenants  in  common.  Secondly.  That  the  Master  had  treated  tk 
plate,  books,  pictures,  &&,  in  and  about  the  capital  mansion,  and  which  wcr 
contained  in  a  schedule  to  the  intoided  indenture  of  settlement,  as  heir^loooiK 
to  be  enjoyed  with  the  said  mansion-house;  whereas  the  particulars  described 
in  the  schedule  ought,  immediately  after  the  limitation  thereof  to  the  said  Chaiki 
Herbert  White  for  life,  to  have  been  limited  to  trustees  upon  trust  for  the  mk 
thereof,  and  for  the  division  of  suchproceeds  of  sale  equally  among  all  and  everr 
the  children  of  the  said  Charles  Herbert  White,  if  more  than  one,  share  m 
share  alike,  with  cross  remainders  between  them,  in  case  any  of  them,  bein?  son^ 
dying  under  the  age  of  twenty-one  years  without  leaving  issue,  or  being  daugb- 
ters,  under  that  age  without  having  been  married;  and  in  the  event  of  the  desth 
of  dl  the  children  of  the  said  Charles  Herbert  White,  being  a  son  or  sons,  under 
the  age  of  twenty-one  years,  without  leaving  issue,  or  being  a  daughter  or 
daughters,  under  the  age  of  twenty-one  years  without  having  been  married, 
then  to  stand  possessed  of  the  proceeds  of  such  sale  in  trust  for  the  sud 
Charles  Herbert  White  and  his  assigns,  for  his  and  their  own  absolute  use  and 
benefit 

An  exception  was  also  taken  to  the  Master^s  report  by  Charles  Howard 
White,  the  infant  son  of  the  defendant,  Charles  Herbert  White,  inasmuch  ai 
he  ought,  after  the  decease  of  the  said  Charles  Herbert  White,  instead  <^  the 
above  limitations,  to  have  inserted  in  his  report  a  limitation  to  him,  the  said 
Charles  Howard  White,  in  fee. 

One  of  the  exceptions  to  the  Master^s  report  was  taken  by  the  said  defendant, 
Charles  Herbert  White,  and  Geor^ana  Jubilee  White,  his  wife,  because  the 
Master  had  not  inserted  in  the  said  proposed  settlement  any  provision  for  die 
said  Greorgiana  Jubilee  White  out  of  the  property  proposed  to  be  comprised  in 
the  said  proposed  settlement,  and  had  not  msertea  tnerein,  in  favour  of  the  sud 
Charles  Herbert  White,  any  power  of  appointment  or  distribution  among  his 
children  over  any  part  of  the  property  proposed  to  be  comprised  in  the  said 
proposed  settlement ;  whereas  the  said  Master  ought,  in  the  said  proposed 
settlement,  to  have  inserted  a  provision  for  the  said  Geormana  Jubilee  White 
by  giving  to  her  thereby  her  estate  during  her  life  or  vridowhood,  either  abso- 
lutely or  under  an  appointment,  to  be  exercised  for  that  purpose  by  the  said 
Charles  Herbert  White,  in  the  whole  or  in  some  part  of  the  property  proposed 
to  be  comprised  in  the  said  proposed  settlement,  to  commence  on  the  death  of 
the  said  Charles  Herbert  White,  in  case  she  should  be  then  living ;  and  that 
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the  Master  oueht  to  have  inserted  in  the  said  proposed  settlement  in  favour  of 
the  said  Charles  Herbert  White,  a  power  to  be  exercised  by  him,  by  deed  or 
will,  of  appointment  among  his  childrra,  to  extend  over  the  whole  or  some  part 
cf  the  property  proposed  to  be  comprised  in  the  said  settlement. 

Campbell^  tor  the  defendant,  Charles  Howard  White,  the  infant  son  of  the 
testators  nephew,  Charles  Herbert  White,  contended  that,  under  various  deci- 
oons,  the  word  '^  family^  had  been  construed  and  held  to  mean  the  <<  heir,*"  as 

Smma  deaignata;  and  cited  the  following  cases — Chapman's  case  (Dyer, 
\)  ;  Wright  v.  Atkins  (17  Ves.  266,  19  Ves.  299) ;  Gwynne  v.  Maddock 
(14  Ves.  488) ;  Wood  v.  Wood  (3  Har.  66). 

J.  Parker  and  Bagshatve^  for  Greorgiana  Jubilee,  the  wife  of  Charles  Herbert 
White,  contended  that  in  Wood  v.  Ji^H)d  (3  Hare),  the  wife  was  excluded  upon 
gfounds  which  had  not  the  slightest  application  in  the  present  instance,  where 
the  mode  intended  to  benefit  the  wife  was  neither  to  give  a  benefit  to  the  hus- 
band nor  to  seriously  damage  the  children,  but  just  such  a  settlement  as  a 
prudent  man  would  make.  Ii  this  settlement  is  to  be  made  by  the  Court,  is  it 
not  out  of  the  question  that  the  wife  should  be  excluded  ?  She  can  only  be  so 
vpcm  grounds  which  will  fetter  the  Court  altogether.  The  state  of  the  testa- 
tor*8  family  at  the  time  of  his  death  is  ^eneralfy  looked  to  in  determining  as  to 
the  different  parties  who  are  intended  to  take ;  but  if  there  be  a  settlement 
directed  with  the  consent  of  the  universal  devisee,  the  state  of  the  family  as  it 
is  then  found  must  form  the  criterion.  The  property  being  given  to  Captain 
White  in  such  a  manner  as  to  benefit  himself  ana  family,  he  being  about  to 
make  a  settlement,  his  voice  ought  to  be  attended  to  when,  as  a  reasonable 
man,  he  was  about  to  settle  his  property.  But  if  the  discretion  is  to  be  in  the 
Court,  and  not  in  Captain  White,  a  settlement  wherein  the  wife  is  made  to 
participate  in  the  property  is  nothing  unreasonable — neither  would  it  be  out  of 
the  usual  course — when  the  interests  of  the  children  are  protected.  If  Mrs. 
White  be  part  of  her  husband^s  family,  she  has  a  right  to  a  life-estate.  The 
next  question  is  as  to  the  children,  whether  Captain  White  has  not  a  discretion- 
ary power  of  distribution.  His  reasonable  wishes  ought  to  have  some  weight 
with  the  Court.  The  only  meaning  of  the  testator  is,  that  no  improvident  dis- 
tribution of  the  property  should  be  effected,  and  that  the  father  should  have  the 
usual  power  of  appointment.  The  case  of  Barnes  v.  Thatch  (9  Ves.),  cited  by 
the  other  side,  is  inapplicable  to  the  present  case,  for  here  your  Honour  knows 
what  the  testator  haa  m  view.  Cases  cited :  Blackwell  v.  Ball  (1  Keen,  181)  ; 
M'Leroth  v.  Bacon  (6  Ves.  169). 

Bethelli  for  the  plaintifi^,  the  widow  of  testator. 

Stuart,  BriggSy  Toller,  and  Fabery  for  the  other  parties. 

The  Vice-Chancellor. — It  strikes  me  that  the  great  question  is,  what  the 
testator  really  intended  by  the  extraordinary  language  he  has  used.  Where 
the  testator^s  meaning  is  made  to  depend  upon  a  single  word  by  itself,  of  many 
senses,  not  in  common  acceptation,  other  cases  must  determine  the  meaning ;  but 
where  he  has  adopted  words  not  in  themselves  technical,  and  an  ambiguity 
arises  as  to  their  meaning,  the  first  duty  of  the  Court  is  to  see  whether  the 
instrument  wherein  they  occur  will  furnish  an  interpretation.  The  testator 
begins  by  giving  to  his  wife  the  full  and  entire  use,  for  her  life,  of  all  his  pro- 
poty,  &c.,  and  after  her  decease  he  directed  that  his  nephew,  Charles  Herbert 
White,  should  be  considered  heir  to  all  his  property  not  otherwise  disposed  of; 
but,  for  reasons  there  assigned,  the  testator  directed  that  whatever  portion  of 
his  property  might  therei&er  be  jposseaaed  by  him  should  be  secured  by  his 
executors  for  the  benefit  of  his  £Eunily.  Now  uiese  words  do  not,  in  themselves, 
convey  a  notion  that  the  nephew  should  be  tenant  for  life  after  the  decease  of 
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testator^s  wife ;  but  after  her  decease  the  property  should  be  for  the  benefit  of 
his  nephew's  family.  As  to  his  plate,  books,  &c.,  it  is  suflBciently  clear  that  he 
intended  them  to  go  as  heir-looms.     Then,  after  the  death  of  his  dear  wifie,  be 

E'ves  his  real  property,  consisting  of  a  house  and  garden,  &c.,  to  his  nephew 
fore  named,  ana  ^^  his  heirs  or  family.'^  Here,  then,  he  uses  the  words  hdn 
and  family  as  manifestly  to  sul:^titute  the  one  for  the  other ;  and  he  has  used 
them  collectively,  so  as  to  include  his  nephew.  Captain  White,  and  his  heirs  or 
family.  There  is  also  a  remarkable  expression  in  the  will  with  reference  to 
another  person,  respecting  which  it  was  stated  that  an  inference  might  arise  oo 
account  of  the  increase  of  a  *'  family*"  to  which  the  testator  alludes.  Now,  in 
common  English  parlance,  this  meant  the  birth  of  a  child ;  and  thus  <*  family,* 
by  reference,  must  mean  children,  and  no  person  can  say  that  it  signifies  anj 
thing  else  than  family — viz.  children.  The  family  is  increased  by  that  which 
causes  an  increase.  With  regard  to  the  mother,  she  could  not  hiive  beeo 
intended  to  take  a  benefit  as  though  she  were  included  in  the  word  **  family,^  since 
there  might  possibly  be  a  stepmother ;  but  the  testator  spoke  of  persons  filUiy 
the  same  character.  As  the  nephew  was  only  to  be  prevented  from  taking 
absolutely  for  the  benefit  of  the  children,  who  were  directed  to  take  after  their 
father's  decease,  it  was  but  reasonable,  in  the  event  of  there  being  no  children 
or  child  to  succeed  him,  that  the  nephew  should  take  back  the  whole  for  him> 
self  absolutely.  The  clause  that  the  nephew  would  have  the  immediate  benefit 
of  his  personal  estate,  variously  situate,  and  ^^  his  heirs  or  family  after  him,^ 
evidently  shews  that  they  were  to  take  after  him  in  succession.  There  is  no 
necessity  for  violating  the  testator^s  intention,  nor  for  extending  the  expressiooi 
which  he  has  thought  fit  to  emply.  The  settlement  must  be  to  the  nephew  fir 
life,  remainder  to  his  children ;  and  in  case  there  shall  be  no  children  living  at 
his  decease,  then  to  himself  in  fee. 

Reference  back  to  the  Master  ordered  accordingly. 
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November  9  and  10, 1846. 
Taylor  t^.  Cooper,  (a) 

WUl—  ConstruciUm — Leasehold  property, 

A  teitator  hequeathedjbur  leasehold  houses  to  A,  and  B,  woofs  trust  to  pay  the  rents  to  his  w^far  J^ 
and  after  her  decease  he  bequeathed  the  same  to  A,Jorau  his  interest  therein^  subject^  neverthJess,  id 
upon  condition,  that  he  should  grant  and  execute  an  underlease  of  ttoo  of  the  homass  wsto  B.  far  As 
residue  of  the  testator*s  estate  and  interest  therein,  wanting  eleven  davs,  at  the  yearfy  rent  of  bL,  sei 
containing  covenants  similar  to  those  contained  in  the  lease  under  which  the  testator  kM  the  saidpr^ 
mises.     A,  and  B.  survived  the  testator,  hut  B.  died  in  the  lUetime  of  the  widow  .•^- 

Hdd,  that  the  executor  ofB,  was  entitled  to  the  underlease,  and  that  he  should  in  tha  underUase  eoff>- 
nantfor  payment  of  the  ground-rent 

WILLIAM  COOPER,  by  his  will,  dated  the  25th  of  August,  1817, 
gave,  devised,  and  bequeathed  to  his  cousin,  William  Cooper,  and 
George  Taylor,  their  heirs,  executors,  administrators,  and  assigns,  his  two 
freehold  houses  in  Fleur-de-lis-court,  and  his  four  leasehold  houses,  Nos.  6,  7, 
8,  and  9,  Tichbome-street,  upon  trust  to  pay  the  rents  to  his  wife,  Jane 
Cooper,  for  her  life ;  and  the  will  then  proceeded  as  follows :  <<  And  from  and 
(a)  Reported  ty  6.  S.  Allkutt,  Etq.,  B«rrliter-at-law« 
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after  the  decease  of  my  said  wife,  I  give,  devise,  and  bequeath  the  said  freehold 
bouses,  and  all  my  estate  and  interest  therein,  unto  my  said  cousin,  William 
Cooper,  his  heirs  and  assigns,  for  ever ;  and  from  and  ai'ter  the  decease  of  my 
said  wife,  I  give  and  bequeath  the  said  four  leasehold  houses,  Nos.  6,  7,  8, 
and  9,  in  Tichborne-street  aforesaid,  together  with  the  contract  for  the  redemp- 
don  of  the  land-tax  therein,  unto  my  said  cousin,  William  Cooper,  his  heirs, 
executors,  administrators,  and  assigns,  for  all  my  estate,  term,  and  interest 
therein ;  subject,  nevertheless,  and  upon  condition,  that  he  or  they  do  and  shall 
grant  and  execute  an  underlease  of  two  of  the  said  houses,  being  Nos.  6  and  7, 
unto  the  said  George  Taylor,  for  the  residue  of  my  estate  and  interest  therein 
(wanting  eleven  days),  at  the  yearly  rent  of  5/.,  including  the  land-tax,  which 
baa  been  redeemed;  the  said  lease  to  commence  from  the  quarter-day  next 
ensuing  the  decease  of  my  said  wife,  and  containing  covenants  similar  to  those 
contained  in  the  lease  under  which  I  hold  the  said  premises,  and  so  as  the  lessee 
execute  a  counterpart  thereof,  and  pay  the  charges  of  preparing  such  lease  and 
counterpart."  The  testator  died  m  May,  1828,  leaving  sufficient  personal 
estate,  independent  of  the  leaseholds,  for  the  payment  of  his  debts ;  and  in 
July,  1828,  his  will  was  proved  by  the  said  William  Cooper  and  George 
Taylor.  George  Taylor  aied  in  1887,  having,  by  his  will,  appointed  the 
phuntiff,  William  Frederick  Taylor,  his  executor.  The  testator's  widow 
received  the  rents  of  the  leasehold  houses  during  her  life,  and  died  in  July, 
1845,  leaving  William  Cooper  her  surviving.  William  Cooper,  upon  tne 
death  of  the  widow,  entered  into  possession  of  tne  leasehold  houses,  but  declined 
to  grant  an  underlease  of  Nos.  6  and  7  to  William  Frederick  Taylor,  who 
claimed  it  as  the  executor  of  George  Taylor.  The  two  houses  in  question  were 
held  under  a  lease  made  in  1797,  for  sixty  years,  at  a  rent  of  18/.  7s.  6d. ;  and 
in  the  lease  were  covenants,  on  the  part  of  the  lessee,  for  payment  of  rent  and 
taxes,  to  rebuild  and  repair,  &c.  Wo.  7  had  been  let  to  George  Taylor,  by  the 
testator,  at  a  rent  of  73/.  10s. ;  and  in  one  of  the  testator's  books  was  found 
the  following  memorandum :  "  7,  Tichborne-street.— Mr.  Taylor,  at  73/.  10s. 
per  annum,  for  life,  while  he  remains  in  the  house.''  No.  6  was  let  for  84/. ; 
and  Nos.  8  and  9>  for  90/.  each.  This  suit  was  instituted  by  the  plaintiff',  the 
executor  of  George  Taylor,  for  the  purpose  of  compelling  the  execution  of  an 
underlease  to  him,  upon  the  terms  mentioned  in  the  testator's  will. 

Goodevcy  for  the  plaintiff^ 

Torrianoj  for  the  defendant,  said  that  there  were  three  questions  for  the 
consideration  of  the  Court  First,  whether  the  plaintiff^,  or  any  other  person, 
was  entitled  ta  the  grant  of  this  underlease  at  all ;  secondly,  if  the  Court 
should  consider  the  plaintiff^,  or  any  other  person,  entitled,  what  covenants 
should  be  inserted  in  the  underlease ;  and  thirdly,  to  whom  the  underlease 
should  be  granted.  As  to  the  first  question,  the  condition  subject  to  which 
the  testator  gave  the  leasehold  houses  to  the  defendant  had  become  impossible 
to  be  performed,  in  consequence  of  the  death  of  George  Taylor.  From  the 
circumstances  under  which  George  Taylor  occupied  one  of  the  houses,  and 
from  the  terms  of  the  will,  it  is  evident  that  the  testator  intended  a  personal 
benefit  to  George  Taylor.  Throughout  the  will,  where  he  is  giving  an  abso- 
lute interest,  he  either  mentions  that  the  gift  is  intended  to  be  absolute,  or  adds 
the  words,  ^*  heirs,  executors,  administrators,  and  assigns."  Here,  however, 
when  mentioning  this  underlease,  he  makes  no  reference  to  the  representatives 
ot  George  Taylor.  If  the  (underlease  were  to  be  granted,  was  it  to  be  subject 
to  the  ground-rent ;  or  was  the  ground-rent,  less  the  5/.,  to  be  thrown  upon 
the  other  houses  ?  To  whom,  also,  could  the  lease  be  granted ;  and  who  would 
enter  into  the  covenants?    Would  the  plaintifl^ enter  into  these  covenants  only 
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as  the  executor  of  George  Taylor,  or  what  security  could  there  be  for  the  due 
performance  of  them  ?  As  to  the  costs  of  this  suit,  it  was  a  fair  question  d 
construction,  and  particularly  as  to  the  covenants.  The  prayer  of  the  bill  also 
suggested  a  reference  to  the  Master,  to  settle  the  underlease. 

The  Vice-Chancellor. — According  to  the  true  construction  of  this  wiB, 
this  was  a  gift  of  personalty ;  that  is,  a  gift  not  liable  to  be  lost  by  tlie  event 
which  happened,  of  death  in  the  lifetime  of  the  testator's  wife,  inasmuch  ai 
George  Taylor  survived  the  testator,  although  the  wife  survived  him.  The 
consequence  is,  that,  subject  to  the  observation  I  am  about  to  make,  I  appie> 
hend  the  plaintiff',  George  Taylor's  executor,  is  entitled  to  an  underlease  at 
the  two  houses,  according  to  the  requisitions  of  the  conditions  of  the  wilL  If 
I  am  right  in  supposing  that  the  gift  was  not  personal,  and  conditional  to 
George  Taylor,  in  the  manner  that  I  have  mentioned,  it  follows  that  the  per- 
sonal covenant  by  George  Taylor  cannot  be  held  to  be  necessary,  but  that 
there  should  be  a  covenant,  or  covenants,  as  near  to  that  as  possible ;  that  is,  a 
covenant  by  his  executor,  so  as  to  bind,  as  far  as  may  be,  the  assets  of  Greorge 
Taylor,  the  covenants  being  also,  as  I  understand,  conceded  on  the  part  of  the 
executor.  If  the  parties  differ,  then  I  think  the  only  question  is  as  to  the 
ground-rent — a  question  which,  perhaps,  I  ought  not  to  decide.  Regularly,  it 
should  be  referred  to  the  Master  to  settle  the  underlease,  containing  covenants 
similar  to  those  contained  in  the  lease.  If  the  parties  wish  that  I  should  now 
express  my  opinion  upon  that  point,  I  will  do  it,  although  it  does  not  properly 
and  regularly  belong  to  me. 

Go^eve  then,  on  behalf  of  the  plaintiff^,  contended  that  the  giound-rent 
should  not  be  payable  by  the  under-lessee. 

The  Vice-Chancellor. — The  testator  held  a  lease  under  Sir  Henry  Ticb- 
bome,  and  was  under  covenants  to  him.  He  directed  an  underlease  to  be 
granted  to  a  person  mentioned  in  his  will,  ''  containing  covenants  similar  to 
those  contained  in  the  lease  under  which  I  hold  the  said  premises,^  the  undeF> 
lease  wanting  eleven  days.  In  point  of  time,  it  was  equivalent  to  an  assign- 
ment. The  covenants,  therefore,  must  be,  as  between  his  executor  and  the 
legatee,  of  a  nature,  as  nearly  as  may  be,  the  same  as,  or  similar,  or  analogous^ 
as  far  as  possible,  to  those  contained  in  the  lease  between  Sir  Henry  Tichbome 
and  hiinsclf.  One  of  the  covenants  is,  to  pay  an  annual  sum  of  ISL  7s.  6d., 
during  the  term,  by  way  of  rent.  I  am  of  opinion  that  there  is  no  authority 
upon  which  I  can  exempt  the  covenant  for  pajmnent  of  rent  from  falling  within 
the  language  of  the  will  (which  is  large  enough  to  describe  it),  as  a  *'  covenant 
similar  to  that  contained  in  the  lease  under  which  I  hold  the  premises.'^  One 
of  the  covenants  is  a  covenant  to  pay  the  rent.  I  am  of  opinion  that  it  may  be 
so  included,  and  it  may  be  stated  to  the  Master,  that  that  is  my  opinion,  hot 
it  will  not  appear  in  the  decree ;  that  is  not  necessary.  Simply  refer  it  to  the 
Master  to  settle  an  underlease,  containing  covenants  similar  to  those  under 
which  the  testator  held  the  premises.  The  only  question  raised  between  the 
parties,  before  the  hearing  of  the  cause,  was  whether  this  gift  was  personal  to 
George  Taylor.  I  must  say  the  testator  has  so  expressed  nimself  as  to  render 
it  a  very  fair  question.  The  last  letter  written  by  the  defendant'^s  solicitor 
was  a  very  proper  letter  for  getting  the  opinion  of  the  Court.  What  I  have 
to  say  as  to  costs  is  this  (and  it  must  not  oe  considered  that  I  blame  the  course 
taken  by  the  defendant  in  the  least) :  the  rule  of  the  Court  is,  that  where  a 
testator^s  language  is  such  as  to  raise  a  fair  question,  the  residue  pays  for  the 
discussion,  unless  the  estate  has  been  fully  administered.  The  defendant  heie 
is  the  executor ;  and  if  there  is  general  personal  estate,  out  of  which  the  costs 
can  be  paid,  that  general  persond  estate  should  pay  the  costs. 
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Tarriano  said  that  there  were  no  assets. 

The  Vice-Chancelloe. — Then  I  am  afraid  I  must  direct  an  inquiry. 
Subject  to  that,  I  shall  give  no  costs  on  either  side.  If  it  is  wished  to  raise  a 
ijuestion  whether  there  is  personal  estate  unadministered,  I  think  you  are 
amdtled  to  raise  it,  for  the  purposes  of  costs.  I  doubt  whether  you  can  venture 
upon  the  voyage,  being  told  that  there  is  no  such  estate.  Refer  it  to  the 
Ifaster  to  settle  an  underlease  from  the  defendant  to  the  plaintiff  of  the 
houses  Nos.  6  and  7,  according  to  the  direction  contained  in  the  will ;  and  let 
the  covenants,  on  the  part  of  the  plaintiff,  contained  in  such  lease  (the  plaintiff 
OQDsenting  thereto),  bind  himself  personally,  and  be  also,  so  far  as  may  be, 
binding  upon  the  assets  of  his  testator. 


VICE-CHANCELLOR  KNIGHT  BRUGES  COURT. 

November  9,  1846. 
Jones  v.  Jones,  (a) 

WWf'^ContirueHon'-- Charge  ofdAU^Lift  •daJbt—Exerast  ofpowtr  of  appoaUment. 

A  intnfor  g<ne  hit  reaiestaUto  his  vnfkjbr  Hfe,  subject  to  the  payment  of  his  just  debts,  in  exomeration 
Igf  his  personal  estate,  and  afler  her  decease  he  gave  different  fwrtions  of  the  said  real  estate  to  his  three 
mder  sons,  charging  such  portions,  in  different  proportions,  with  the  payment  of  such  qf  his  dtbts  as 
might  be  due  and  owing  at  the  time  ofhts  wife*s  decease;  and  he  gave  another  portion  of  the  smd  real 
mtaie  to  hie  fourth  son.  The  widow  recehed  rents  siM^ient  in  amount  to  pay  oB  the  debts,  and  it  was 
iM  that  she  was  bound  to  pay  aU  the  debts  out  ifsudi  rents, 

Tha  oBusion  in  a  wiB  to  an  instrument  creating  a  power  of  appointment,  but  without  referring  to  the 
T,  hdd  insitfficient  to  shew  an  intention  of  exercising  me  power. 


DAVID  JONES,  by  his  will,  dated  the  16th  day  of  July,  1825,  gave  and 
devised  all  his  messuages,  &c.,  called  Dinas  and  Dolcber  Ucha,  Panty- 
rowen,  Penyrallt,  Rhyppiollwydd  Ucha,  and  other  real  estates,  unto  his  wife, 
E3iEa  Jones,  toe  and  during  the  term  of  her  natural  life,  subject  and  liable  to 
the  payment  of  his  just  debts,  in  exoneration  of  his  personal  estate;  and  from 
and  immediately  after  her  decease,  he  ^ve  and  devised  the  said  messuages,  &c., 
called  IMnas  and  Dolcher  Ucha,  unto  his  eldest  son,  David  Jones,  his  heirs  and 
■Mgos,  for  ever;  subject,  neverthdess,  to  the  payment  of  one-half  of  such  of  his, 
the  testator's,  debts  as  should  or  might  be  due  and  owing  at  the  time  of  the 
dttiease  of  his  said  wife.  The  testator  also  gave  and  devised  the  said  messuages, 
b^.,  called  Pantyrowen,  unto  his  second  son,  Thomas  Jones,  his  heirs  and 
assigns,  for  ever;  subject,  nevertheless,  to  the  payment  of  one-third  of  such  of 
the  testator^s  debts  as  might  be  due  and  owing  at  the  time  of  the  decease  of  his 
said  wife.  The  testator  also  save  and  devised  the  said  messuages,  &c.,  called 
Fenyrallt,  unto  his  third  son,  Walter  Jooes,  his  heirs  and  assigns,  for  ever;  sub- 
|eot,  nevertheless,  to  the  payment  of  one-sixth  of  such  of  his,  the  testator^s, 
ddbts  as  might  be  due  ana  owing  at  the  time  of  the  decease  of  his  said  wife 
as  aforesaid.  The  testator  also  gave  and  devised  the  said  messus^es,  &c.,  called 
Rhyppinllwydd  Ucha,  unto  his  fourth  son,  John  Jones,  his  heirs  and  assigns, 
for  ever ;  he  also  gave  and  bequeathed  all  his  stock  and  crop,  &c.,  and  all  his 
personal  estate,  unto  his  said  wife  for  and  during  the  term  of  her  natural  life, 
subject  to  the  payment  of  his  funeral  expenses  and  the  expense  of  proving  his 
(a)  Reported  bj  G.  S.  Allnott,  Esq.,  Barriater-at-law. 
VOL.  II.  X 
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will ;  and  the  testator,  by  his  said  will,  empowered  and  authorized  his  said  wife, 
at  any  time  after  his  decease,  to  give  and  bequeath,  by  her  last  will  and  testa- 
ment in  writing,  all  his  personiu  estate  unto,  amongst,  and  between  his  said 
children  as  she  should  think  fit  and  proper ;  but  in  case  she  should  happen  to 
die  without  makin<^  such  will  and  testament  as  aforesaid,  then  and  in  sudi  cue 
the  testator  gave  and  bequeathed  the  same  unto  his  said  sons,  share  and  share 
alike ;  and  he  appointed  his  wife  sole  executrix.  After  the  date  of  his  will, 
David  Jones,  the  testator,  morto^aged  the  said  property  called  Pantyrowen  to 
one  Taylor,  in  fee  for  securing  SOO/.  The  testator  died  on  the  17th  of  Apri!, 
1834,  leaving  his  four  sons  mentioned  in  the  will  his  only  children,  and  bis  said 
wife,  him  surviving.  David  Jones,  the  testator^s  eldest  son  and  heir-at-law,  died 
intestate  and  unmarried,  leaving  Thomas  Jones,  the  testator's  second  son,  his 
heir-at-law,  who  obtained  a  grant  of  letters  of  administration  of  his  personal 
estate.  The  mortgage  debt  of  300/.  was  unpaid  at  the  testator^s  death,  but  it 
was  afterwards,  among  other  debts,  paid  by  the  widow.  By  her  will,  dated  the 
16th  of  Februarj',  1841,  the  testator^s  wi3ow  provided  as  follows  : — **  First  of 
all,  I  will  and  direct  that  all  the  debts  of  my  late  husband,  David  Jones, 
that  may  be  due  or  owing  at  the  time  of  my  decease^  be  paid  and  dis* 
charged  out  of  his  real  estate,  in  exoneration  of  my  personal  estate,  according 
to  the  directions  given  in  his  last  will  and  testament ;  that  is  to  say,  half  rf 
such  debts  is  to  oe  charged  on  the  messuages,  &c.,  called  Dinas  and  Dolcher 
Ucha,  and  one-third  of  such  debts  to  be  charged  on  the  messuages,  &c.,  called 
Pantyrowen,  and  one-sixth  of  such  debts  to  be  charged  on  the  messuages,  &&» 
called  Penyrallt,  so  that  my  personal  estate  shall  not  oe  charged  nor  chargeaUe 
with  any  part  whatever  of  the  debts  of  my  late  husband,  David  Jones ;  also  I 
give  and  bequeath  unto  my  son  Thomas  Jones  5/.  (the  same  sum  to  John) ; 
also  I  give  and  bequeath  unto  my  son  Walter  Jones  all  my  stock  and  crofH 
&c.,  and  all  my  personal  estate.""  The  testatrix  then  appointed  her  son  Waltff 
Jones  executor.  On  the  14th  of  December,  1843,  the  widow  died,  and  her 
will  was  afterwards  proved  by  the  executor.  The  widow  during  her  life 
received  the  rents  and  profits  of  the  real  estate,  and  enjoyed  the  persooal 
estate,  but  the  whole  of  the  testator's  debts  were  not  paid  at  the  time  of  her 
death.  This  suit  was  instituted  by  Thomas  Jones,  tne  testator's  second  son 
and  heir-at-law  and  administrator  of  David  Jones,  the  testator's  eldest  son, 
against  Walter  Jones,  the  testator'^s  third  son  and  the  widow's  executor,  and 
John  Jones,  the  testator's  fourth  son,  for  the  purpose  of  obtaining  a  dedaratioo 
of  the  rights  of  the  parties,  and  of  having  the  necessary  accounts  taken.  The 
two  questions  in  dispute  were — First,  whether  the  widow,  having  received  fiom 
the  rents  more  than  sufficient  to  pay  all  the  testator's  debts,  her  estate  was  now 
liable  to  pay  the  debts  not  yet  discharged ;  and  secondly,  whether  by  the  will  of 
the  testatrix  she  had  duly  exercised  the  power  of  appointment  given  to  her  by 
the  testator. 

Russell  and  T.  L.  Jenkins^  for  the  plaintiff,  contended  that  the  charge  of 
the  debts  upon  the  real  estate,  in  which  he  had  given  the  widow  a  life  interestt 
required  her  to  discharge  those  debts  out  of  the  rents  coming  to  her  hands.  Is 
Milnes  v.  Slater  (8  Ves.  295),  (a)  there  was  a  devise  upon  several  limitations 

(o)  In  Milnes  t.  Slater,  Lord  Eldon  obsenred  the  personal  estate  should  not  be  a|>plied  to  ttt 

(p.  306  of  the  Report)  as  follows : — **  Here  is  an  mortgages,  and  that  they  should  remain  duurgsl 

estate  given  to  his  daughter  for  life,  and  afterwards  until  discharged  by  the  tenants  for  life.    Tlieieii 

to  her  children,  according  to  her  appointment ;  and  great   nicety  in  saying,  that  means  only  tOl  tl« 

in  default  of  appointment,  in  strict  settlement,  fol-  tenants  for  life  think  proper  to  diachuqge  then; 

lowed  by  remainders  to  several  tenants  for  life  in  that  they  are  only  to  keep  dowa  the  interest  at 

succession,  and  various  limitations  of  the  inherit-  most,  and  no  further  obligatioa  apon 


ance  in  tail.  If  he  had  died  an  hour  after  the  intended.  If  that  is  so,  why  are  those  words  iHcd» 
execution  of  the  will,  and  then  he  would  have  had  very  different  from  the  words  *  subject  to  the  mort- 
only  personal  estate,  he  has  most  expressly  said    .gage,*  in  Serkr,  St,  Sloyt    At  least  they  kxM 
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fe,  and  in  strict  settlement,  with  a  direction  that  incumbrances  should 
n  charged  upon  the  estates  respectively  until  discharged  by  the  several 
ts  for  life  to  whom  they  were  respectively  limited,  and  Lord  Eldon  held 
dl  the  rents  and  profits  during  the  estates  for  life  were  to  be  applied  to  the 
ibrances,  principal  as  well  as  interest.  In  the  present  case,  therefore,  the 
iff  is  entitled  to  have  an  account  of  the  rents  received  by  the  widow,  and 
ve  the  testator's  debts  discharged  out  of  them.  Secondly,  the  will  of  the 
V  was  not  a  valid  exercise  of  the  power  of  appointment  given  to  her  by  her 
md*'s  will.  No  intention  of  exercising  the  power  is  expressed,  and  the 
allusion  to  the  instrument  creating  the  power  will  not  be  sufficient.  In 
\es  V.  Turner  (3  Myl.  &  K.  666),  it  was  neld  by  Lord  Cottenham,  when 
?r  of  the  Rolls,  that  a  general  gift,  to  operate  as  an  execution  of  a  power, 
either  refer  to  the  power  or  to  the  subject  of  it ;  and  a  reference  to  part 
2  subject,  or  to  some  of  many  subjects  of  the  power,  will  not  be  sufficient 
ke  a  will  operate  as  an  execution  of  the  power,  where  there  is  no  other 
ition  of  an  intention  to  execute  it.  They  cited,  also.  Tanner  v.  Elworthy 
a.  487) ;  (a)  Lewis  v.  Llewellyn  (1  Turn.  &  Russ.  104),  (6)  and  Napier 
ipier  (1  Sim.  9S).  (c) 

gram  and  Bloxam^  for  the  defendants,  contended  that  the  testator's  inten- 
as  shewn  by  the  terms  of  his  will,  was  to  charge  the  debts,  not  upon  the 
tate  only,  out  upon  the  remainder  devised  to  his  sons.  The  widow  was, 
ore,  entitled  to  exercise  her  own  discretion  as  to  discharging  the  debts  out 
r  life  estate.  As  to  the  power  of  appointment,  the  widow  had  in  her  will 
entlv  expressed  an  intention  of  exercising  it  by  referring  to  the  instrument 
ng  tlie  power. 

e  Vice-Chaxcellor. — I  think  that  it  is  sufficiently  clear  that  the  hus- 
meant  the  widow'^s  life  estate,  if  there  should  be  any,  meaning  in  his  real 
,  to  be  a  fund  for  the  payment  of  his  debts,  both  principal  and  interest; 
hat  he  meant  the  second  fund,  though  he  has  not  precisely  said  so  in 
;,  but  I  think  he  has  sufficiently  said  so,  should  be  the  portions  of  the  real 
upon  which  in  sixths  he  has  thrown  the  debts,  so  far  as  the  wife  should 
Iscnarge  them  in  her  lifetime,  to  the  exoneration,  so  far  as  he  could,  of  the 
tance  given  to  one  of  the  sons,  which  was  not  subjected  in  words  to  any 
►n  of  the  debts,  and  in  exoneration  of  the  personal  estate.  The  conse- 
;e  is,  that  the  personal  estate  of  the  widow,  if  she  left  any  debts  unpaid  at 
?ath,  is  liable  to  account  for  the  rents  of  the  life  estate,  which  life  estate  I 
as  between  herself  on  the  one  hand  and  the  inheritance  on  the  other,  should 
been  applied  in  pacing  the  debts.  That,  in  my  opinion,  is  the  construe- 
f  the  husband^s  will.  The  construction  of  the  wife's  will  is  equally  plain« 
of  opinion  that  the  power  of  distribution  or  division  (independently  of  the 

▼eat  of  payment,  not  by  the  owners  of  the         (6)  Lewii  t.  Llewellyn,   Feb.  20, 1833.   Mr.  Jui* 

nee,  bat  by  the  tenants  for  life.    His  mean-  tioe  Beat,  for  the  Master  of  the  Rolls.— A  testator 

it  be  taken  to  be  to  impose  upon  the  tenants  having  a  power  of  appointment  over  certain  fttt» 

the  necessity  of  sacrificing  the  life  estate  for  hold  and  copyhold  estates,  and  being  seised  of  other 

aeration  of  the  owners  of  the  fee.*'  freehold  estates,  devised  ail  his  freehold  and  copy- 

\inner  v.  Elvoorthy,    Dec.  3,  1841.    Lord  hold  estate,  without  reference  to  the  power  :—* 
1e,  M.  R.— Leaseholds  were  setUed  on  A.  B.         Held,  an  execution  of  the  power  as  to  the  copy- 

with  remainder  to  his  wife  for  life,  with  hold  estates,  but  not  as  to  the  freehold  estates, 

ler  to  such  child  or  children  as  he  should  which  were  subject  to  the  power. 
;  and  in  default,  amongst  them  equally.         (c)  Napier  v.  Napier,    August,  1836.    Sir  John 

snewed  the  leases  in  his  own  name,  and  by  Leach,  V.  C. — A  testator  makes  a  general  devise  of 

confirmed  the  settlement,  and  gave  all  "  bis  all  his  lands,  in  nine  parishes :  in  five  of  them  he 

8  and  leaseholds  *'  to  his  son,  and  a  legacy  had  only  lands  in  fee  ;  in  three  others  he  had  only 

aughter.    He  died,  having  other  leaseholds  lands  over  which  he  had  a  power  of  appointment ; 

those  settled  : —  in  the  other  he  had  lands  in  fee,  and  also  lands  over 

that  the  will  was  not  an  execution  of  the  which  his  power  extended.   All  the  lands  pass  bj 

and,  secondlv,  that  the  daughter  was  not  his  will  except  the  lands  in  the  latter  parish,  which 

it  to  her  election.  were  subject  to  hit  powers. 

X  2 
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small  legacies  to  two  of  her  sons),  as  to  the  personal  estate,  was  not  exercised; 
and  that  with  regard  to  what  she  says  as  to  the  mode  of  payment  of  her  hut- 
band's  debts,  that  is  unimportant,  except  for  the  purpose  of  raising  a  case  of 
election  against  the  parties  who  claim  under  her  wiU,  or  any  of  them.  The 
decree  must  be  without  prejudice  to  any  question  as  to  the  rights  and  liabilitiei 
of  the  testator's  heir-at-law  with  respect  to  any  descended  estate,  if  any. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
November  26,  1846. 

W&OUGHTON  t^.   COLaUHOUK.  (a) 

A  iutaior  direeUd  all  hit  property  to  b€  mid  amd  oomotrted  imio  momff^imd  boqmealhod  am  tamm^  ff 
2601,  per  am¥m  to  A,  B./or  Hfih  a»d  the  remaining  tntereet  of  9m  mcmty  he  bequeaihod  to  eAf 
pereone: — 

Meld,  that  A,  B.  had  a  charge  in  retpeet  qf  her  amnrnlg  tgMNi  the  oapiiai  of  Um  eeteie  ae  wett  ae  ifm 
^income. 

LIEUT.  COL.  G.  WILLIAMSON  made  his  will,  dated  the  8rd  rf 
August,  1837,  in  the  following  terms : 

^<  After  the  payment  of  my  funeral,  and  of  all  other  iust  expenses,  I  beqcKttli 
and  devise  my  property  as  follows.  All  my  goods  ana  chatt^  to  be  sold  to  die 
best  advantage,  and  converted  into  money.  I  oequeath  the  sum  of  fiSOL  stertiDg 
per  annum  to  Mrs.  Charlotte  Clark,  alias  Miss  Charlotte  Coombs,  my  house- 
keeper during  my  residence  in  Upper  Greorge-street,  No.  S2,  BryanstcHi-squave^ 
London,  near  the  Edgeware-road,  and  exactly  opposite  a  coach-nouse,  which  is 
on  the  opposite  side  of  the  street,  during  the  term  of  her  life ;  and  the  remain- 
ing interest  of  mv  money  I  bequeath  to  Captain  Robert  Wrouffhton,  or,  in  the 
event  of  his  demise,  to  Mrs.  Sophia  Wroughton,  his  wife ;  and  in  the  event  of 
the  death  of  one  of  these  parties,  the  principal  to  go  to  their  children ;  or,  in 
the  event  of  their  having  no  children,  to  some  charitable  institution,  as  mj 
executors  may  select.  And  I  further  name  and  appoint  Gideon  Colquhomi, 
senior ;  Gideon  Colquhoun,  junior ;  and  Jackson,  gunsmith,  at  the 

junction  of  the  Edgeware-road  and  Upper  George-street,  my  executors,  &c 
I  also  bequeath  a  legacy  of  1,000/.  to  Gideon  Colquhoun,  junior,  Esq. 
Given  under  my  hand  this  Srd  day  of  August,  1837.— *G.  Williamson. 

<^  I  also  bequeath  500/.  to  Mr.  Jackson,  gunsmith,  before  named ;  and  I 
excuse  Captain  Alfred  Jackson  the  debt  he  owes  me.  Captain  Alfred  Jackm 
is  in  the  Company^s  service,  Bengal  Establishment.  Witness  my  hand,-^ 
G.  Williamson,  Lieut.-Col.  57th  regiment  Bengal  native  infantry. 

"  Portsmouth,  8rd  August,  1837.'' 

The  testator  died  on  the  14th  September,  1844,  at  Barrackpore;  and  the 
question  now  argued  in  this  cause  was,  whether,  in  the  event  of  the  interest  cl 
the  property  being  insufficient  to  pay  the  annuity,  Mrs.  Clark,  the  annuitant, 
was  entitled  to  receive  the  difference  out  of  the  capital. 

Wigram  and  J3iUon  appeared  for  the  annuitant. 

(a)  Reported  by  G.  S.  Allnutt,  Esq.,  B«rrister-at-law. 
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Cooper^  BfiggSy  Russell^  Stevens^  Malins,  Toller^  and  Walford^  for  the 
other  parties. 

The  following  cases  were  cited :  Baines  v.  Dixon  (1  Ves.  sen.  41)  ;  (a) 
Foster  v.  SmUh  (2  Y.  &  C.  C.  C.  193 ;  1  Ph.  629),  (6)  and  Taylor  v.  Emer^ 
son  (4  Drury  &  War.  117).  (c) 

The  Vice-Chancellob. — The  decision  of  Lord  Lyndhurst,  in  the  case  of 
Foster  v.  Smithy  upon  the  appeal  from  my  own  judgment,  proceeded  upon  a 
different  will  from  the  present.  But  if  it  had  appeared  to  me  that  a  decision 
of  that  noble  and  learned  Lord  had  proceeded  upon  a  principle  involving  a 
decision  against  this  will,  I  should  not  hesitate  in  following  his  opinion  in  pre- 
ference to  my  own  ;  although  I  must  say,  with  great  deference  and  respect  for 
his  Lordship^s  decision,  my  own  opinion,  pronounced  in  Foster  v.  Smithy 
remains  as  it  was.  I  need  not  say  that  his  Lordship's  conclusion  is  more 
likely  to  be  correct  than  my  own ;  but  I  think  that  the  decision  of  Lord 
Lyncihurst,  in  Foster  v.  Smithy  did  not  proceed  upon  any  principle  an  adher- 
ence to  which  requires  an  adjudication,  m  the  present  case,  against  the  annui- 
tant. It  seems  to  be  a^eed,  in  the  first  place,  that  to  restrict  the  annuitant  to 
the  income  during  her  life  would  involve  the  postponement,  to  a  certain  extent, 
of  the  bequest  to  her  to  the  other  legatees,  for  which  I  do  not  see  any  sufficient 
^ound.  In  the  next  place,  the  annuity  is  given  to  the  annuitant,  clear  and  in 
aistinct  words,  to  which,  if  nothing  were  added,  it  is  plain  that  she  would  have 
•  charge  upon  the  capital  of  the  estate,  as  well  as  upon  the  income.  The  inten- 
tion, so  very  clearly  expressed,  ought,  in  order  to  be  displaced,  to  be  met  bjr  an 
indication  of  a  different  intention,  equally  unambiguous.  I  am  of  opinion, 
that  the  language  from  which  a  different  intention  is  sought  to  be  implied  does 
not  unambiguously,  if  at  all,  exhibit  that  intention.  In  my  opinion,  the  just 
interpretation  of  the  will  requires  that  the  annuitant  shall  be  held  to  have  a 
charge,  in  respect  of  her  annuity,  upon  the  capital  of  the  estate,  and  not  merely 
upon  the  income.  It  must  therefore  be  declared  that  the  Court,  at  the  reauest 
of  all  parties  to  the  record,  puts  a  construction  on  the  will  at  this  stage  ot  the 
cause,  and  declares  this  to  be  the  construction  of  it 

(«)  BatfiesT.  INmii.    October  31,  1747.    Lord  ^rejned  tydeed  cf  the  Slat  ofNoTember,  1837,  hit 

Hardwieke.— In  this  csm  m  tale  was  directed  in  aid  life  interest  therein  to  a  trustee,  npon  tnut,  **  cat 

of  a  creditor  on  the  words  rents  and  profits  alone,  of  the  interest,  proceeds,  or  annual  rent  thereof/' 

thooch  the  sale  was  generally  contrary  to  the  tes-  to  pay  the  head-rent  to  which  the  lands  were  sub- 

tfttor*s  intention ;  but  the  sale  was  directed  on  the  jeet,  the  preminm  of  insurance  on  a  certain  policy 

gronnd  that  in  a  will  the  words  rents  and  profits  of  insurance  (which  A.  had  effected  npon  his  life, 

aseant  be  passed  the  land  itself.  and  which  policy  was  assigned  by  a  separate  deed), 

(ft)  Fbster  t.  SmUk.  March  4  and  6,  1846.  Lord  and  also  to  the  said  phdntiib  the  said  sum  of  400i. 

JLyiidhurst. — Upon  a  devise  of  real  estates  ia  trust  with  legal  iaterest  from  the  date  thereof  at  the  rato 

to  receive  the  rents,  and  thereout  to  pay  to  the  tes-  of  61.  by  the  year,  until  the  same  should  be  fatly 

trtor's  widow  an  annuity,  and  "  from  and  imme-  paid  oif  and  discharged ;  and  upon  payment  thereof, 

^lately  after  ber  death  "  tooouTcy  the  estates  to  his  to  leconvty  the  same  to  A.  or  his  assigns.    The 

three  sisters, —  deed  did  not  contain  any  covenant  for  payment  on 

Hdd  (reversing  the  decision  bdow),  that  the  thepartofA. ! — 


lannity  was  a  charge  only  on  the  rents  which  ae-  Held,  upon  the  true  construction  of  the  deed  of 

cmed  do  ring  the  life  of  tike  widow,  and  not  on  the  November,  1837,  that  the  plaintiffs  were  not  to  be 

corpus  of  the  estates.  considered  as  mortgagees,  or  entitled  to  a  sale,  but 

(c)  Taylor  v.  EmersotL    April  98,  1843.    Sir  £•  oaly  to  have  a  receiver,  and  the  trusts  of  the  deed 

Sugden,  L.  C.  of  Irdand.— A.  beinff  indebted  to  carried  into  execution  under  the  direction  of  the 

the  plaiDtifTs  in  a  sum  of  4007.,  and  being  entitled  Ckrart* 
to  a  life  estate  in  certain  leasehold  premises,  con* 
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February  27,  1847. 
Watson  v.  BiBCH.(a) 

Statute  of  Limitaliotis— Bond — Judgment  creditor^ Lapie—CireumttaneeB  under  tehiek  a  had 
may  become  void  from  length  of  time,  a  suit  having  been  commenced  by  an  mewnbrmieer,  M 
not  on  beha(f  of  himte(f  and  all  the  creditore  qf  a  deceased  pereon, 

TheZif^  Wm,  4,  c.  27,  «.  40,  provide*  that,  «  t^fter  the  ZUt  dag  of  December,  1833,  mo  oeHon  er 
suit,  or  other  proceeding,  shall  be  brought  to  recover  ang  turn  qfmoneg  eecured  by  any  mortgefe, 
judgment,  or  lien,  or  otherwiee  charged  upon,  or  payable  out  qf,  any  land  or  rent,  at  law  or  is 
equity,  or  any  legacy, (b)  but  within  twenty  years  next  qfter  a  present  right  to  receive  ike  sasss  Ml 
have  accrued  to  some  person  capable  of  giving  a  discharge  for,  or  release  qf,  ike  same,  wsUssk 
the  meantime  some  pari  qfthe  principal  money,  or  some  inter^  thereon,  skaU  kave  beenpaH  sr 
some  acknowledgment  qfthe  right  thereto  shall  have  been  given  in  writing,  signed  by  the  perns 
by  whom  the  tame  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or  kis  agent;  md 
in  such  case  no  such  action,  or  suit,  or  proceeding,  shall  be  brought  but  within  iweniy  years  tfitr 
such  payment  or  acknowledgment,  or  the  last  qfsueh  payments  or  acknowledgments,  ifwtere  tksn 
one  was  given.*' 

A  creditor  filed  his  hill  against  the  representatives  qf  a  deceased  debtor,  in  wkiek  bill,  and  fk 
prayer  thereof  rtference  was  made  to  an  alleged  claim  upon  a  bond  and  judgment  by  Af.  B,'JL,s 
d^endant,  and  the  personal  representative  qfthe  creditor,  to  whom  the  bond  was  originally  giem. 
The  decree,  however,  did  not  recognise  the  claim  qf  M,  E,  R,,  neither  did  M.  B.R.yoin  to  prom 
the  alleged  debt  under  the  decree,  but,  by  her  petition  in  the  caute,  having  stated  the  facts  wps§ 
which  the  alleged  judgment  debt  had  been  contracted,  prayed  that  it  might  be  r^erred  to  tk 
Matter  to  take  an  account  of  what  was  due  to  her  as  such  personal  represeniaiive  under  asd  kg 
virtus  of  the  said  judgment,  SfC,  Upon  coming  on  qf  the  petition,  it  was  rtferred  io  ike  Masttrit 
inquire  and  certify  who  were  the  incumbrancers  other  than  J,  F,  (^the  plaintiff'  in  ike  t 
suit)  mentioned  or  rrferred  to  in  and  by  the  decree,  Sec  : — 

Held,  that  the  above  proceedingt  on  the  part  ofM,  B.  R.  (the  bill  not  being  by  one 

behalf  of  himtelf  and  all  other  the  creditors  qfthe  deceased  debtor)  were  noi  qfikamseives  «#- 
cient  to  prevent  the  Statute  qf  Limitations  from  barring  Af.  E,  B,*s  judgment. 

IN  the  year  181 7,  John  Fraser  filed  his  bill  against  the  representatives  of  a 
Mr.  Samuel  Birch,  deceased,  and  certain  other  persons,  under  the  follow, 
ing  circumstances.  The  said  John  Fraser  was  the  assignee  of  an  annuity  d 
200/.  a  year,  granted  by  Mr.  Samuel  Birch  in  the  year  1784,  during  the  life 
of  him,  Samuel  Birch,  issuable  out  of  land,  and  also  secured  by  a  bond.  The 
suit  was  instituted  to  compel  payment  of  the  arrears  of  the  above-mentioned 
annuity,  Samuel  Birch  having  died  some  time  in  the  year  1813.  The  bill, 
among  other  thinj?s,  stated,  that  in  the  months  of  April,  May,  and  June,  1797) 
the  said  Samuel  Sirch  wrote  several  letters  to  his  own  solicitor,  and  to  the  soli- 
citor also  of  the  plaintiff,  wherein  he  stated,  as  the  fact  was,  that  his  letters  and 
papers  relating  to  certain  parts  of  his  property  therein  stated  were  in  his  chest, 
m  the  possession  of  one  Richard  Rudd,  who  had  acted,  but  who  had  then 
ceased  to  act,  as  his  solicitor ;  and  that  the  said  Richard  Rudd  claimed  a  Ua 
on  such  letters  and  papers  to  the  extent  of  the  sum  of  1,396^  10s.  lid.,  and 
interest,  for  which  tne  said  Richard  Rudd  held  his,  the  said  Samuel  Birch's, 
bond  and  judgment.  That  plaintiff  was  advised,  that  it  would  facilitate  his 
claim  if  he  could  procure  a  production  of  the  said  letters  and  papers.  That 
he,  plaintiff,  made  application  to  the  said  Richard  Rudd  to  permit  the  said 
Samuel  Birch*s  chest  to  be  opened,  and  inspection  to  be  made  of  the  letters 
and  papers  therein ;  but  that  the  said  Richard  Rudd,  notwithstanding  be 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Bar-  estates.    {Sheppard  v.  Duke,  9  Sim.  567;  Prvfry. 

rl<iter.at-law.  Homiblow,  2  You.  &  Coll.  200 ;  Piggott  t.  Jfftf- 

{b)  Tiie  word  legacy  refers  ia  this  Act  to  one  son,  12  Sim.  26.) 
charged  upon  personal  estates  as  well  as  upon  real 
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cUdmed  to  be  a  creditor  of  the  said  Samuel  Birch,  refused  to  produce  and  per- 
mit the  said  Samuel  Birches  chest  to  be  opened,  unless  his  alleged  lien  thereon 
should  be  first  satisfied.  The  bill  prayed  that  the  usual  account  of  the  estate 
and  efi^ects  of  the  said  Samuel  Birch  might  be  taken,  and  for  the  application 
thereof  in  a  due  course  of  administration ;  and  that,  under  the  circumstances 
iaforesaid,  the  said  chest,  together  with  the  letters  and  papers,  &c.  therein  con- 
tained, and  which  are,  or  were,  in  the  possession  or  power  of  the  said  Richard 
Budd,  might  be  lodged  in  some  safe  or  secure  place ;  and  that  plaintiff,  and 
all  other  the  parties  mterested  therein,  might  have  access  thereto ;  and  that  the 
Hen,  if  any,  which  the  said  Richard  Ruda  had  thereon,  might  be  ascertained 
and  secured,  and  paid  to  him  in  the  priority  in  which  he  might  be  found  to 
•tand ;  and  that  all  necessary  directions  might  be  given  to  ascertain  the  amount 
of  such  lien,  if  any,  and  the  place  in  which  it  ought  to  be  paid.  Some  of  the 
defendants,  upon  being  served,  put  in  their  answers,  but  Richard  Rudd  did 
not  file  his.  He  died  in  the  year  18S6,  having  duly  made  his  will,  and 
appointed  his  daughter,  Mary  Elizabeth  Rudd,  sole  executrix  thereof.  In 
toe  year  1829,  plaintiff  filed  his  bill  of  revivor  against  the  said  Mary  Elizabeth 
Budd,  who,  in  her  answer  to  the  same,  admitted  that  a  chest,  the  property  of 
the  said  Samuel  Birch,  was  in  her  possession ;  and  that  her  father,  the  said 
Bichard  Rudd,  claimed  such  lien  tnereon  as  in  the  bill  stated,  and  that  he 
daimed  to  be  a  creditor  of  the  said  Samuel  Birch,  under  a  judgment  entered 
up  for  2,793/.,  upon  a  bond  dated  20th  April,  1793,  to  secure  the  sum  of 
lf896/.  10s.,  with  interest,  for  professional  business.  The  said  Mary  Elizabeth 
Budd  thereby  submitted  to  the  Court,  whether  or  not,  as  the  personal  repre- 
sentative of  the  said  Richard  Rudd,  she  had  such  lien  upon  the  books  and 
papers  in  the  possession  of  the  said  Richard  Rudd,  at  the  time  of  his  decease,  as 
be  then  had ;  and  submitted,  that  she  was  not  bound  to  produce  the  same, 
without  the  lien  being  first  ascertained  and  satisfied.  A  decree  was  made  in 
the  suit,  bearing  date  5th  August,  1834,  which  was  intituled  in  that  and  in 
the  two  former  suits  of  Watson  v.  Birch^  and  Watson  v.  Mather.  These  suits 
being  instituted  for  the  administration  of  the  estate  of  Thomas  Birch,  the  bro* 
ther  of  Samuel  Birch,  who  died  in  the  year  1781,  having  devised  his  estates, 
aubject  to  debts  and  legacies,  to  the  saia  Samuel  Birch,  it  was  ordered,  that 
plamtifPs  original  bill  and  bill  of  revivor  should  stand  dismissed,  as  against  all 
the  defendants  thereto,  except  the  defendants  James  Elder,  C.  E.  Pippard, 
the  personal  representative  or  Samuel  Birch,  and  Mary  Elizabeth  Ruad,  the 
sole  representative  of  her  father,  Richard  Rudd,  as  before  mentioned ;  and  it 
was  directed,  that  a  reference  should  be  made  to  the  Master  to  take  an  account 
of  what  was  due  to  John  Eraser  in  respect  of  the  arrears  of  the  said  annuity 
of  200/. ;  and  after  directing  that  a  sum  of  4,8142.  Bank  Annuities  should  he 
sold,  and  directing  also  the  payment  of  certain  costs  thereout,  it  was  further 
ordered,  that  out  of  the  residue  of  the  money  to  arise  from  the  said  sale,  if  more 
than  sufficient  for  the  purposes  aforesaid,  what  should  be  found  due  to  the 
other  incumbrancers  upon  the  said  fund  should  be  paid  to  them,  according  to 
their  respective  priorities.  And  it  was  further  ordered,  that  the  residue  oi  the 
money  to  arise  oy  the  said  sale,  and  to  be  paid  in  to  the  credit  of  the  said 
causes,  if  any,  after  the  several  payments  thereout  as  aforesaid,  should  be  paid 
to  James  Elder,  he  having,  in  the  meantime,  become  entitled  to  all  the  interest 
of  the  said  Samuel  Birch  therein,  with  liberty  for  any  of  the  parties  to  apply. 
James  Elder  died  in  August,  1834,  and  the  petitioner,  Richard  Hoplcms, 
became  his  personal  representative.  Pursuant  to  the  last-mentioned  decree,  the 
Master  made  his  report,  the  12th  of  March,  1839,  and  thereby  certified  that 
he  found  the  sum  of  2,109^  6s.  Sd.  to  be  due  to  James  Eraser,  in  respect  of  the 
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arrears  of  the  said  annuity,  and  that  he  had  taxed  the  costs.  Mary  Elizabeth 
Rudd  also  presented  her  petition  in  the  causes,  and  after  stating,  among  otha 
things,  that  John  Fraser  had  paid  the  said  sum  so  found  due  to  him,  and  the 
taxed  costs  paid,  stated,  that  by  a  bond  by  the  said  Samuel  Birch,  dated  die 
20th  of  April,  1793,  the  said  Samuel  Birch  became  bound  to  the  said  Ricbaid 
Rudd  in  tne  penal  sum  of  2,798^9  conditioned  for  the  payment  of  the  sum  «f 
1,996/.  10s.  lid.,  with  lawful  interest.  That  the  said  Richard  Rudd  obtained 
judgment  against  the  said  Samuel  Birch,  on  the  said  bond,  and  afterwaidi 
received  and  was  paid  the  sums  of  691*  10s.  6d.  and  318/.  Ts.  9d^  in  respettd 
the  principal  and  mterest  due  on  such  judgment.  That  there  was  still  doe  to 
petitioner,  as  the  representative  of  the  said  Richard  Rudd,  after  deductag 
those  several  sums,  the  sum  of  4,611/.  Os.  8d.  That  petitioDer  was  now  tk 
first  incumbrancer  upon  the  estate  of  the  said  Samuel  Birch,  and  the  ptoduM 
^hereof.  That  the  said  Richard  Rudd  did  not  during  his  lifi^time,  nor  dU 
petitioner,  as  his  executrix,  after  his  decease,  prosecute  the  said  claim  agaiMt 
the  estate  of  the  said  Samuel  Birch,  on  account  of  the  said  Samuel  Birch  ha?* 
ing  resided  abroad  for  a  considerable  time,  and  under  a  feigned  name,  and  ihti 
it  did  not  appear  that  there  would  be  any  assets  of  the  said  Samuel  Birdi; 
and  praying  that  it  might  be  referred  back  to  the  Master  to  take  an  acoomt 
of  wnat  was  due  to  petitioner,  as  such  personal  representative,  under  and  bf 
virtue  of  the  said  juagment  which  was  obtained  by  the  said  Richard  Rudd 
against  the  said  Samuel  Birch ;  and  that,  for  that  purpose,  the  said  Master 
might,  if  necessary,  insert  the  usual  advertisemaits  for  creditors  of  the  sod 
Samuel  Birch,  ana  that  petitioner  might  be  paid  her  said  debt. 

On  23rd  May,  1846,  upon  the  coming  on  of  the  petition,  it  was  referred  te 
the  Master  to  inquire  and  certify  who  were  the  incumbrancers  other  tha 
plaintifF,  John  Fraser,  mentioned  or  referred  to  in  and  by  the  decree  made  m 
the  three  suits  bearing  date  5th  August,  1834,  and  what  was  due  to  sudi 
incumbrancers  respectively  for  principal  and  interest ;  and  to  state  the  reipe^ 
tive  priorities  of  such  incumbrancers,  and,  for  that  purpose,  to  insert  advert]» 
ments ;  and  with  liberty  to  state  any  circumstances.  By  his  report,  dated 
23rd  December,  1846,  the  Master,  among  other  things,  found  that  the  peti- 
tioner, Mary  Elizabeth  Rudd,  as  the  personal  representative  of  the  said  Ridwrd 
Rudd,  was  an  incumbrancer  other  than  the  said  plaintiff,  John  Fraser,  in 
respect  of  the  said  bond  and  judgment,  and  that  there  was  now  due  to  her,  in 
respect  of  principal  and  interest,  the  sum  of  3,751^  19s.  4d. ;  and  that  there 
was  no  other  incumbrancer  of  the  said  Samuel  Birch  then  remaining  unpaid. 

Mary  Elizabeth  Rudd  now  presented  her  petition,  stating,  among  other 
things,  that  there  was  now  in  court,  to  the  credit  of  the  causes,  2,499^  5s.  9d 
Three  per  Cent.  Annuities,  and  in  cash  72/.  15s.  lOd. ;  and  praying  that  the 
Master's  report  of  23rd  December,  1846,  might  be  confirm^,  and  that  ebe 
might  be  paid,  out  of  the  funds  in  court,  or  so  far  as  they  would  go,  her  debt 
.  and  costs.  A  counter-petition  was  now  presented  by  Richard  Hopkins,  the 
personal  representative  of  the  said  James  Elder,  insisting  upon  the  Statute  c£ 
Limitations,  t.  e.  3  Sc  4  Wm.  4,  c.  ^,  s.  40,  as  a  bar  to  the  claim  of  the  sud 
Mary  Elizabeth  Rudd.  That  under  that  Act,  the  said  judgment  had,  at  the 
time  when  tlie  decree  of  the  5th  August,  1834,  was  pronounced,  ceased  to  be 
an  incumbrance  on  the  estates  of  the  said  Samuel  Birch,  and  on  the  fund  in 
court.  That  the  petition  of  the  said  Mary  Elizabeth  Rudd  was,  in  point  of 
fact,  the  first  proceedings  taken  to  recover  the  money  secured  by  the  said  judg« 
ment,  either  by  the  siiid  Richard  Rudd  or  by  Mary  Elizabeth  Rudd.  Thit 
the  said  Master  was  wrong  in  certifying  that  any  sum  was  due  to  the  said 
Mary  Elizalx'th  Rudd  in  respect  of  the  said  judgment,  and  submitted  that 
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die  report  ought  not  to  be  confirmed;  and  praying  that  the  Accountant- 
General  might  be  ordered  to  transfer  and  pay  to  petitioner  all  the  said  stocks 
and  mon^s  then  standing  to  the  credit  of  the  causes.  Both  these  petitions 
came  on  lar  argument  at  the  same  time.  Two  questions,  which  had  principally 
famed  topics  of  discussion  in  the  Master's  office,  were  now  brougnt  forward 
upon  the  present  occasion.  The  first  was,  whether  the  fund  in  court  was  to 
be  considered  as  real  or  personal  estate.  Secondly,  whether  the  indorsement 
cm  the  bond,  viz.  **  20th  April,  1797 ;  one  year's  interest  due  this  day, 
6K  10s.  ed.,"  in  Rudd's  handwriting,  had  the  eflect  of  preventing  the  Statute 
of  Limitations  running  before  the  suit  was  instituted  by  John  Eraser,  in  1817. 
But  the  consideration  of  these  two  points  was,  by  the  Court,  deemed  to  be  of 
little  moment.  The  main  argument,  therefore,  turned  upon  the  question 
whether,  supposing  the  fund  in  court  to  be  personal,  and  the  indorsement  upon 
ihe  bond  prevented  the  statute  from  barring  the  debt  from  the  year  1797,  the 
driit  might  now  be  considered  as  barred.  This  also  depended  upon  the  follow-* 
ing  questions ;  namely,  whether  the  instituting  proceedings  in  1817,  and  the 
decree  thereon,  was  sufficient  to  prevent  the  operation  of  the  statute;  and 
ieoondly,  whether  the  40th  section  of  the  above-mentioned  Act  was  intended 
to  relate  to  charges  upon  land  only^  or  whether  it  comprehended  debts  affecting 
penonalty  as  well. 

£etheu,  Spurrier,  and  W.  R.  EUiSj  in  support  of  the  counter-petition  and 
cxenytions  to  the  Master^s  report,  contended  that  the  Master  was  wrong  in  his 
ftkbng,  for  the  claim  was  clearly  barred  by  the  statute,  which  was  too  plain 
and  unambiguous  to  admit  of  a  single  doubt  as  to  the  meaning  of  the  legisla- 
tme.  The  bill  was  not  filed  by  the  p^rty  claiming  the  money,  and  the  only 
means  whereby  Rudd  or  his  representatives  became  mterested  in  the  suit,  was 
by  putting  in  their  answer  in  183S.  The  decree  in  August,  1834,  was  only  a 
decree  for  payment  of  plaintiff's  costs  and  the  arrears  of  his  annuity ;  but 
tbere  was  no  inquiry  directed  for  the  purpose  of  ascertaining  who  might  be  the 
incumbrancers,  and  the  amount  due  to  them  in  respect  thereof.  The  Master^s 
leport  found  what  was  due  to  plaintiff,  and,  upon  nis  being  paid,  the  suit  was 
tmHy  at  an  end  Miss  Ruda,  as  her  fathers  representative,  then  presented 
her  petition,  which,  if  it  had  been  properly  brought  before  the  Court,  could  not 
ktve  been  sustained,  upon  the  grouna  that  the  cause  of  Fraser  v.  Elder  was 
ttot  a  proper  basis  for  such  a  petition.  The  reason  why  she  was  made  a  party 
WBM  obvious,  namely,  because  she  was  possessed  of  the  chest  and  papers,  and, 
tot  this  reason,  her  costs  were  provided  for.  This  was  not  a  suit  instituted  by 
line  creditor,  on  behalf  of  himself  and  all  others,  like  the  case  of  Stemdale  t. 
Mankinson  (1  Sim.  898).  The  case  of  Barringion  v.  Evans  (1  You.  &  Coll. 
Eq.  Ex.  Cas.  434)  decided  that  where  a  bill  was  filed  by  one  creditor,  on 
behalf  of  himself  and  all  other  specialty  creditors,  a  judgment  creditor  who 
took  no  proceedings  to  establish  his  claim  was  barred,  although  the  suit  was 
commenced  within  the  twenty  years.  Other  cases  were  also  cited :  Farren  t. 
Bereafard  (10  CI.  &  Finn.  819— 88«),  and  Si.  John  v.  Boughton  (9  Sim.  919). 

Roe  and  Jaa.  Parkery  for  the  petitioner,  Mary  Elizabeth  Rudd,  and  in  sirp- 
port  of  the  Master's  report,  contended  that  the  suit  having  been  instituted  for 
the  payment  of  debts,  it  took  the  case  out  of  the  statute ;  and  that  the  40th 
iection  of  that  statute  applied  only  to  judgments  which  were  to  be  satisfied  out 
of  lands.  The  bill  which  was  filed  in  1817  operated  for  the  benefit  of  every 
creditor,  for  it  prayed  that  the  usual  directions  might  be  given  for  taking  tfcle 
accounts,  &C.5  and  for  their  application  in  a  due  course  of  administration; 
nxyreovcr,  a  distinct  and  specific  relief,  with  respect  to  Rudd,  was  nskcd  for, 
namely,  *'  and  the  lien,  if  any,  which  the  said  Richard  Rudd  had  thereon 
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might  be  ascertained  and  secured  to  him,^  &c. ;  and  the  decree  in  that  suit 
was  clearly  defective,  in  not  ordering  the  Master  to  ascertain  what  was  due  to 
the  other  incumbrancers,  and  their  priorities,  for  it  ordered  that  what  should 
be  found  due  to  other  incumbrancers  should  be  paid  to  them  aoooiding  to 
their  respective  priorities.  The  purport  of  the  petition  in  May,  1846,  was  to 
correct  that  defect.  The  petitioner,  Mary  Elizabeth  Rudd,  Appeared  in  thit 
suit  as  ao  incumbrancer ;  otherwise  the  Inll  would  have  been  cusmiaaed  againit 
her,  nor  would  her  costs  have  been  allowed  her  out  of  the  fund.  If  the  Statute 
of  Limitations  were  allowed  to  run  on  after  a  suit  instituted,  it  would  invobt 
the  consequences  of  each  creditor  being  bound  to  file  a  separate  bfll  to  safe 
his  claim.  Had  a  rehearing  of  the  decree  of  1884  been  obtained,  it  wodd 
have  been  amended,  and  Mary  Elizabeth  Rudd  would  then  have  procured  an 
order  for  the  Master  to  take  an  account  of  what  was  due  upon  her  judgment 
The  case  of  Stemdale  ▼.  Hankinmm  hdd,  that  a  suit  for  administratioo  d 
an  estate  prevented  the  statute  from  running,  and  this  case  has  not  beea 
impeached. 

Beihellj  in  reply. — The  statute  of  S  8c  4  Wm.  4  is  not  confined  in  its  openh 
tion  to  judgments  affecting  land  only.  This  the  Court  has  already  deddea  ;(a) 
and  where  the  statute  speaks  of  legacies,  your  Honour  has  held  that  it  wm 
not  confined  to  legacies  charged  upon  hmd  only.  The  only  prindjde  which 
can  be  drawn  from  the  case  of  Stemdale  v.  Hankifuon  is,  thiat  where  one  cre- 
ditor files  bis  bill  on  behalf  of  himself  and  all  other  creditors,  and  it  is  foUowed 
by  a  decree  for  general  administration  of  the  estate,  the  Statute  of  Limitatkas 
is  interrupted  in  its  course,  in  favour  of  all  those  creditors  who  choose  to  oonie 
in  and  establish  their  debts  under  it.  The  bill  of  Fraser  was  not  a  bill  of  dni 
description ;  neither  was  the  decree  one  for  general  administration. 

The  Vice-Chakc£lloe. — When  this  case  was  first  opened,  my  attentkm 
was  directed  to  the  inquiry  whether  the  fund  ought  to  be  considered  land  or 
personalty ;  but  now  I  thmk  there  is  no  necessity  for  entering  into  that  quci* 
tion.  The  statute  says  that,  after  a  given  day,  **  no  action,  or  suit,  or  other 
proceeding,  shall  be  brought  to  recover  any  sum  of  money  secured  by  a  mort- 
gage, judgment,  or  lien,  or  otherwise  charged  upon,  or  payable  out  of,  any  land 
or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after 
a  present  right,^  &c.  There  is  nothing  in  the  clause,  in  the  use  of  the  word 
*^ judgment,*^  that  necessarily  points  to  a  jud^ent  which,  depending  upon  the 
particular  state  of  the  assets  ot  the  debtor,  might  indeed  affect  land,  but  whkh 
would  not  operate  against  personal  estate  ;  for  it  seems  to  me  that  the  legisla- 
ture used  the  word  '^  judgment^  in  its  unlimited  signiBcation ;  and  having  men- 
^oned  these  three  things,  first  a  mortgage,  then  a  judgment  or  lien,  and  after- 
wards having  said,  "  or  otherwise  charged  upon,  or  payable  out  of,  any  land  or 
jrent,'^  it  clearly  shews  that  there  should  be  no  proceedmg  upon  a  judgment,  as 
3uch,  after  the  lapse  of  twenty  years.  And  unless  it  can  be  sliewn  that  the 
plaintiff  had  an  incipient  right  in  the  year  1817,  when  the  suit  was  commenced, 
pr  something  in  the  proceedings  themselves  upon  which  that  right  appears,  his 
^xrlaim  has  been  absolutely  barred,  and  this  case,  as  a  matter  of  necessity,  con- 
cluded. I  cannot  make  out  that  he  had  got  such  incipient  or  inchoate  right 
before  the  statutory  bar.  I  asked,  at  the  opening  of  the  argument,  whether 
this  was  a  creditor's  bill — that  is,  a  bill  as  represented  by  this  petition,  whidi 
prayed,  among  other  things,  "  that  the  usual  directions  might  be  given  for 
taking  the  accounts  of  the  estate  and  effects  of  the  said  Samuel  6irch,  and  for  the 
application  thereof  in  a  due  course  of  administration,''  &c. ;  "  and  that,  under 
the  circumstances  aforesaid,  such  chest,  and  the  letters  and  papers,  and  other 

(a)  Vide  ante,  note. 
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documents  therein  contained,  and  which  are,  or  were,  in  the  possession  or  power 
of  the  said  Richard  Rudd,  might  be  lodged  in  some  safe  place,  &c. ;  and  that 
the  lien,  if  any,  which  the  said  Richard  Rudd  hath  thereon  may  be  ascertained 
and  secured  and  paid  to  him,  according  to  the  priority  in  which  he  may  be  found 
to  stand;  and  that  all  necessary  directions  may  be  given  to  ascertain  the  amount 
of  such  lien,  if  any,  and  the  place  in  which  it  ought  to  be  paid.**'  Now  it  was 
admitted  that  this  was  not  a  oill  by  one  creditor,  on  behalf  of  himself  and  of 
all  the  creditors,  and  the  decree  which  was  made  appears  to  me  as  unlike  a 
decree  for  the  benefit  of  all  the  creditors  as  can  well  oe,  and  more  especially 
with  respect  to  Mr.  Rudd  ;  for  it  will  be  observed,  that  so  far  from  admitting 
that  he  nad  any  right  to  the  sum  alleged  to  be  claimed  by  him,  the  bill  merely 

Cays  *^  that  the  lien,  if  any^  which  the  said  Richard  Rudd  had  thereon  might 
ascertained  ;^  and  again,  <<  that  aljl  necessary  directions  might  be  given  to 
ascertain  the  amount  of  such  lien,  if  any.^  The  decree,  after  giving  certain 
directions  not  applicable  to  the  present  case,  ordered,  ^*  that  what  should  be 
found  due  to  the  other  incumbrancers  upon  the  said  fund  should  be  paid  to 
tbem,  according  to  their  respective  priorities.'^  There  is  no  direction  here  to 
txieat  Rudd  as  a  creditor ;  and,  until  the  order  was  made  on  the  petition,  there 
was  nothing  whereby  Miss  Rudd  could  have  taken  an^  benefit  under  the  decree 
in  18S4.  That  which  the  petition  asked  was,  ^*  that  it  might  be  referred  back 
to  the  Master  to  take  an  account  of  what  was  due  to  tne  petitioner,  as  the 
personal  representative  of  Richard  Rudd,  under  and  by  virtue  of  the  said 
judgment,*^  &c.  But  what  course  did  the  Court  take  upon  that  petition? 
Instead  of  acceding  to  the  prayer,  it  ordered  ^^  that  it  should  be  referred  to  the 
Master  to  inquire  and  certify  who  were  the  incumbrancers  other  than  the  late 
plaintiff,  John  Fraser,  mentioned  or  referred  to  in  and  by  the  decree  dated 
£th  August,  1834,  and  what  was  due  to  such  incumbrancers  respectively,''  &c. 
No  acknowledgment  whatever  of  the  petitioner'^s  right  is  contained  m  this 
order, — no  reco^ition  of  his  claim.  I  am  of  opinion  that  the  langua^  of  the 
statute  upon  which  the  question  turns  is  imperative,  and  therefore  binding  in 
this  case.  The  Master  was  wrong  in  finding  this  or  any  sum  due  to  the  peti- 
tioner. The  petition  must,  therefore,  be  cfismissed ;  but,  under  the  circum- 
stances, without  costs. 
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March  12, 1847. 
The  Corporation  of  Bridgnorth  t>.  Collins,  (a) 

WiU-^Cotutruciion — Accumulation  c/at<#«— 39  Sf  40  Geo.  3,  c.  98,  called  the  Thelluuon  Act 

The  Thellusson  Act,  tchieh  directt  that  no  pereon  shall  by  deed  or  vnll  Mettle  or  dispose  of  any  real 
or  personal  property  in  such  manner  that  the  rents  or  produce  shall  be  accumulated  for  a  longer 
term  than  the  life  qf  the  settlor,  or  twenty-one  years  ttfter  his  decease,  or  during  minority,  ^c, 
has  no  application  in  those  cases  where  accumulations  are  not  positively  directed  by  a  willf  but  are 
made  under  it  by  reason  of  events  occurring  after  the  death  of  the  testator, 

WILLIAM  GUES  r,  the  testator,  b^  his  will,  dated  21st  June,  1811, 
gave  and  bequeathed  unto  the  baihfi's  of  the  town  and  corporation  of 
Bridgnorth  the  sum  of  8,300/1,  upon  trust  that  they   and  their  successors 
(a)  Reported  by  G.  Goldsmith » Esq.,  Barmter-at-law. 
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should  place  the  same  out  at  interest,  and  n?ceiye  the  diTideoda,  intemt,  or 
proceeds  arising  therefrom  ;  and  pay  the  proceeds  of  2»00(NL,  part  thereof,  after 
deducting  all  expenses  attending  the  same,  to  the  testator^s  couaiii.  Mm  Ste- 
phens, and  her  assigns,  for  her  life;  and  from  and  after  her  decease,  upon  tiwC, 
to  stand  possessed  of  the  said  sum  of  2,00(V.,  or  the  securities  on  which  the 
same  should  be  placed,  and  the  proceeds  arising  therefrom,  upoD  the  trusts 
thereinafter  mentioned.  And  as  to  seyeral  other  sums,  parts  of  the  said  sum  of 
8,300/.,  the  said  testator  declared  trusts  for  sereral  other  annuitantSi,  in  the 
same,  or  nearly  the  same,  words ;  and  he  directed  that  the  said  faailills  and 
their  successors' should,  from  and  immediately  after  the  death  of  the  surmor 
of  the  said  annuitants,  sell  and  dispose  of  the  securities  on  which  the  said  sum 
of  8,900/.  should  be  invested,  and  pay  the  mcmey  arising  therefrom,  and  abo 
the  proceeds  arising  therefrom,  in  manner  aforesaid ;  and  also  the  proceeds 
whicn  should  have  accumulated  in  respect  thereof,  after  deducting  all  expeuw 
attending  the  same,  unto  and  amongst  all  and  every  his  second  coosiiia  as  moald 
be  living  at  the  time  of  the  death  of  the  survivor  of  the  said  annuitants.  Ib  a 
subsequent  part  of  the  will,  the  testator  directed,  that  if  there  should  be  any 
doubt,  difficulty,  or  question  concerning  the  making  out  of  the  claim  of  any 
person  or  persons  of  the  degree  of  second  cousin  to  the  said  testator,  to  aor 
share  or  shares  in  the  said  trust-moneys,  to  the  satisfieurtion  <^  the  said  fMaHn 
of  the  said  town  of  Bridgnorth  for  the  time  being,  or  any  other  difficulty  or 
question  should  arise  relating  thereto,  the  said  trust-monejrs,  and  the  intevat 
accruing  thereon,  and  also  the  interest  which  should  have  aocumalated  ii 
respect  thereof,  should,  at  the  expiration  of  two  years  from  the  time  of  the 
decease  of  the  survivor  of  the  said  annuitants,  be  divided  eoually  between  and 
amongst  such  person  or  persons  as  should  have  made  good  his,  her,  or  thdr 
claim,  as  second  cousin  to  the  said  testator,  within  that  time.  The  testate 
gave  his  residuary  personal  estate  to  Richard  Baker,  for  his  own  use.  Ik 
testator  died  in  181^,  and  the  surviving  annuitant  in  1886.  The  mayor,  aldff- 
men,  and  burgesses  of  Bridgnorth  having,  under  the  Munidnal  Corpmtni 
Act  (6  Wm.  4),  become  trustees  of  the  will,  in  the  place  or  the  aboTe4Bea- 
tioned  bailiiTs,  filed  their  bill  in  July,  1837,  for  the  purpose  <^  havir^  the 
trusts  carried  out  under  the  direction  of  the  Court. 

E.  P.  Cooper  and  Bird^  who  appeared  on  behalf  of  the  residuary  l^atee, 
contended  that  he  was  entitled  to  tnc  accumulation  beyond  the  period  allowed 
by  law  under  the  Thellusson  Act,  seeing  that,  upon  the  death  of  each  annui- 
tant, his  annuity  would  accumulate  until  the  decease  of  the  survivor,  and  pos- 
sibly beyond  that  for  the  period  of  two  years. 

Cases  cited  :  McDonald  v.  Bryce  (2  K.  276)  ;  O'Neill  v.  Lucas  (ib.  818); 
Lombe  v.  Houghton  (12  Sim.  304) ;  Elbourn  v.  Goode  (14  Sim.  165). 

Temple^  K.  Parker^  V\  ray^  and  Spurrier^  for  the  other  parties  interested. 

The  Vick-Chanckllor  said,  that  the  principal  question  was  whether  the 
will  contained  a  specific  direction  for  accumulation ;  but  that  he  did  not  see  a 
single  word  which  might  import  accumulation,  except  in  the  following  pas- 
sage :  «'  Sell  and  dispose  of  the  securities  on  which  the  said  sum  of  3,300/.,  &&, 
and  pay  the  money  arising  therefrom,  and  also  the  proceeds  which  shall  have 
accumulated  in  respect  thereof,  after  deducting  all  expenses,"  &c.  There 
appeared,  however,  no  direction  to  accumulate,  oeyond  a  mere  passing,  inci- 
dental observation  as  to  the  possibility  of  there  being  accumulatlbns.  The 
testator  had  not  so  devised  the  property  as  could  make  the  statute  at  all  appli- 
cable ;  and  in  that  part  the  statute  had  no  concern,  and  in  a  subsequent  pas- 
sage of  the  will  the  same  expi-essions  occur.  His  Honour  further  stated,  mat 
any  accumulation  that  might  happen  to  be  made  was  the  result  of  a  mere  con- 
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tingent  event,  and  not  a  devise  by  the  testator,  though  there  was  a  direction  by 
him  to  dispose  of  what  mieht  have  accumulated ;  but  that  this  might  be  no 
more  than  a  mere  accidental  circumstance,  if  there  happened  to  be  an  accumu- 
lation, although  not  directed  by  the  testator. 


THE  LORD  CHANCELLOR'S  COURT. 
June  S  and  5, 1846. 

WhITWORTH  r.   GOUBGAIN.  (a) 

MfiiUahle  wwrtgage^^udgmmt  debt^^Priority Statutable  charge  on  iand-^l  8f  2  Viet,  c.  110. 

JS»  equitable  mortgage  hoe  priority  over  a  judgment  creditor  who  hat  obtained  poteeeeion  by  elegit^ 
inmemmeh  ae  thel  Sc2  Vict.  e.  110,  which  enaete  that  a  Judgment  creditor  ehall  be  entitled  to  a 
Uem  or  charge  on  the  land  ^f  hie  debtor ,  m  Me  eame  manner  at  if  the  land  had  been  by  writing 
€iarged  with  the  debt,  only  eniitlet  the  creditor  to  a  charge  on  the  debtor* t  own  interett  in  the 
Umdi  and  where  the  land  it  tubject  to  an  equitable  mortgage,  the  debtor  it  only  interetted  m  the 
iamd  tubfect  to  the  equitable  mortgage, 

THE  bill  in  this  cause  stated  that  the  plaintiffs  were  bankers  at  Northamp- 
ton, and  that  George  Cooke  was  a  solicitor  in  the  same  town,  to  whom 
Hbe  plaintiffs  had,  for  some  time  previous  to  the  month  of  April,  1839,  been  in 
the  nabit  of  making  advances  of  money,  partly  upon  his  personal  security,  and 
partly  upon  the  security  of  promissory  notes,  in  which  he  was  jointly  and  seve- 
TtSij  liable  with  one  Edward  Lewis  Mayor,  the  defendant,  George  Pell,  and 
other  persons.  That  on  the  S2nd  of  April,  1839,  the  plaintiffs,  to  whom  Cooke 
was  then  indebted  to  the  sum  of  3,000/.,  advanced  to  him,  at  his  request,  a 
further  sum  of  about  the  same  amount,  upon  which  occasion  he  deposited  with 
them  the  title-deeds  of  certain  property  belonging  to  him,  situate  in  the 
several  parishes  of  Kingsthorpe  and  St.  Sepulchre,  in  Northampton;  and 
that  he,  at  the  same  time,  signed  and  delivered  to  them  a  memorandum  of 
that  date,  which  stated  that  the  deeds  had  been  deposited  with  them  as  a 
pledge,  to  secure  to  them,  or  the  survivor  of  them,  or  any  future  partner 
or  partners  in  their  banking  establishment,  the  repayment  of  all  and  every  sum 
ana  sums  of  money  which  they,  or  any  such  other  persons,  had  already,  or 
diould  thereafter,  at  any  time  or  times,  pay  or  advance  to  Cooke,  or  become  in 
any  manner  liable  for  on  his  account,  with  interest  for  the  same,  at  five  per 
oent.  per  annum ;  and  Cooke  thereby  engaged,  if  required,  to  execute  a  legal 
mortgage,  or  other  security,  of  the  premises,  to  the  plaintiffs,  free  from  all 
expense. 

Xhe  bill  then  stated  that  the  deeds  so  deposited  had  ever  since  remained, 
and  then  were,  in  the  hands  of  the  plaintiffs ;  and  that  they  had  frequently 
applied  to  Cooke  to  pay  what  was  due  to  them  upon  that  security,  or  to  exe- 
cute a  legal  mortgage  of  the  premises  comprised  in  it ;  and  that,  in  and  pre- 
viously to  the  month  of  November  last,  he  had  promised  to  execute  such  mort* 
gage,  out  that,  under  various  subterfuges,  he  had  avoided  the  performance  of 
his  promise ;  and  that  the  plaintiffs  had,  therefore,  in  and  previously  to  the 
16th  of  November,  1840,  caused  urgent  applications  to  be  made  to  Edward 
Lewis  Mayor  for  payment  of  a  certain  promissory  note  for  540/.,  for  which 
he  and  another  person  were  jointly  and  severally  liable  with  Cooke ;  and  that 
on  the  26th  of  November,  1840,  they  had  conmienced  two  actions,  one  against 

(a)  Reported  by  R.  6.  Wblfo&d,  Etq.,  BaiTitter*at-law. 
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those  parties,  upon  that  note,  and  the  other  against  Cooke  and  George  Fdl, 
and  other  parties,  upon  another  note,  for  880Z.,  both  of  which  actions  were 
defended,  so  that  the  trials  did  not  come  on  until  after  the  expiration  of  the 
following  Hilary  Term,  when  the  plaintiffs  obtained  verdicts  in  both  for  the 
whole  amount  claimed  and  costs.  The  bill  then  proceeded  to  state  that,  in  or 
about  the  middle  of  the  same  month  of  November,  1840,  and  after  the  above- 
mentioned  actions  had  been  threatened  on  the  part  of  the  plaintiffs,  and  with 
the  view  of  defrauding  the  plaintiffs,  and  of  obtaining  priority  over  and  defeat- 
ing their  equitable  lien  upon  the  premises  in  question,  Cooke  contrived,  in  con- 
cert with  Edward  Lewis  Mayor,  who  was  his  father-in-law,  and  Pell,  who  was 
his  intimate  friend,  that  certain  actions  and  proceedings  should  be  commenced 
against  him,  and  carried  on  in  the  manner  after  mentioned.  That  acoordinglj, 
on  the  I6th  of  that  month,  an  action  was  commenced,  in  the  name  of  Edward 
Lewis  Mayor,  against  Cooke,  for  the  recovery  of  an  alleged  debt  of9S7L  16s.  4d, 
and  on  the  same  day  another  action  was  commenced  {Pell  v.  Cooke)  for  the 
recovery  of  an  alleged  debt  of  414/.  16s.  7d.  That  both  of  those  actions  were 
commenced  at  the  instance  of  Cooke,  and  were  carried  on  and  conducted  by  bis 
secret  intervention  and  advice ;  though  he,  or  Edward  Lewis  Mayor,  or  Pefl, 
at  his  instance,  obtained  other  attorneys  to  act  in  his  name  in  the  prosecutioD  of 
them,  for  the  purpose  of  giving  a  colour  of  fairness  to  the  proceeding's.  That 
Cooke  was,  in  fact,  the  professional  adviser  of  Mayor  and  Pell  in  die  actions 
commenced  against  them,  as  before  mentioned,  by  the  plaintiffs;  and  that 
Messrs.  Vincent  and  Sherwood,  who  were  the  London  agents  of  Cooke,  con- 
ducted the  defences  to  those  actions  as  the  agents  of  Cooke. 

The  bill  then  stated  that  Cooke  made  no  defence  to  either  of  the  actions  so 
brought  against  him  in  the  names  of  Mayor  and  Pell ;  and  that  on  the  28th 
of  November,  1840,  he  signed  two  several  cognomts  in  those  actions,  for  the 
respective  sums  claimed  therein,  and  costs,  which  sums  were  made  payable  on 
the  1st  of  December  following;  but  they  were  not,  in  fact,  paid  on  that  daj, 
nor  were  they  bond  Jide  demanded  by  Mayor  or  Pell,  or  if  any  demand  wis 
made  for  them,  such  demand  was  merely  colourable ;  and  that,  on  the  2nd  of 
December,  judgments  were  signed  in  both  of  those  actions  for  the  sums  untruly 
acknowledged  by  the  cognovits  to  be  due.  That  by  virtue  of  those  judgments, 
two  writs  of  elegit  were  sued  out  by  Mayor  and  Pell  respectively,  the  first 
being  tested  on  the  19th  of  December,  and  the  second  on  the  21st  of  Deoem* 
ber ;  and  warrants  to  execute  both  of  such  writs  were  received  by  the  sheriff's 
officers  on  the  28th  of  the  same  month,  on  which  day  legal  seisin  of  the  ipr^ 
mises  in  the  parish  of  Kingsthorpe  was  delivered  to  Edward  Lewis  Mayor, 
and  of  the  premises  in  the  parish  of  St.  Sepulchre  to  Pell ;  and  that,  on  the 
following  day.  Pell,  accompanied  by  one  John  Jones,  who  had  long  acted  as 
the  managing  and  confidential  clerk  of  Cooke,  and  was  well  known  to  Cooked 
tenants  in  that  character,  called  upon  the  tenants  of  the  premises  in  question, 
situated  in  the  parish  of  St.  Sepulchre,  and,  in  the  presence  of  Jones,  requested 
them  to  acknowledge  him  (Pell)  as  their  landlord ;  and  that  the  tenants, 
understanding  and  believing,  from  the  circumstance  of  Pell  being  accompanied 
by  Jones,  that  such  was  the  wish  of  Cooke,  accordingly  attorned  to  Pell,  who 
thereupon  left  orders  for  them  to  pay  their  rents  in  future  to  him.  That  hav- 
ing procured  the  attornment  of  the  tenants  in  the  parish  of  St.  Sepulchre,  Pell 
then,  in  company  with  Jones,  called  upon  the  tenant  of  premises  in  question  in 
the  parish  of  Kingsthorpe,  and  requested  him  to  sign  a  declaration  of  attorn- 
ment to  E.  L.  Mayor,  at  the  same  time  intimating,  that  if  he  refused  to  do  S0| 
the  sheriff's  officer  would  take  possession  of  the  premises  under  the  ekgii; 
that,  under  the  influence  of  that  statement,  and  concluding,  from  the  circum- 
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stoDce  of  Pell  being  attended  by  Jones,  that  it  was  the  wish  of  Cooke  that  he 
should  comply,  he  executed  the  declaration  of  attonunent  which  was  ten* 
dered  to  him  for  signature,  and  which  was  in  the  handwriting  of  Cooke 
himself. 

The  bill  then  stated  that  Cooke  and  E.  L.  Mayor  had  become  bankrupts, 
and  that  the  defendants,  Gourgain  and  Joseph  Mayor  respectively,  had  been 
appointed  as  their  assignees ;  and  it  charged  that  the  plaintiffs  were  entitled 
to  priority,  in  respect  of  the  equitable  mortgage,  over  the  elegits  of  E.  L. 
Mayor  and  Pell,  and  those  elegits  were  invalid  and  void  as  against  the  plain* 
tiffs;  and  that  the  judgments  upon  which  such  elegits  were  obtained  were 
suffered  fraudulently,  and  without  consideration,  and  with  the  view  unjustly  to 
deprive  the  plaintiffs  of  the  benefit  of  their  security ;  and  that  the  proceedmgs 
upon  which  the  judgments  were  founded  had  been  instituted  in  pursuance  of  a 
mud  concerted  between  Cooke  and  E.  L.  Mayor  and  Pell,  and  with  a  view 
that  Pell  and  Mayor  might  hold  the  premises  comprised  in  the  plaintiffs^  secu-» 
rity,  in  trust  for  Geor^  Cooke,  or  some  part  of  his  family,  or  for  the  joint 
benefit  of  him  (E.  L.  Mayor)  and  PeU.  That  general  charge  was  followed  up 
by  a  number  of  particular  charges  to  the  same  effect. 

The  bill  prayed  an  account  of  what  was  due  to  the  plaintiffs  from  Cooke  x 
and  a  declaration  that  they  were  entitled,  as  equitable  mortgagees  of  the  pre* 
mises  in  question,  to  a  priority  of  the  elegite  and  judgments  which  had  been 
obtained,  as  aforesaid,  in  the  names  of  E.  L.  Mayor  and  Pell ;  and  that  such 
judgments  and  elegits  were  fraudulent  and  void  as  against  the  plaintiffs  a& 
such  equitable  mortgagees ;  and  it  then  praved  a  sale  of  the  premises,  and  pay- 
ment of  the  proceeds  to  the  plaintiffs,  and  that  if  the  proceeds  should  be  insuf- 
ficient to  satisfy  the  plaintiffs^  demand,  they  might  be  at  liberty  to  prove  for 
the  deficiency  under  Cookers  bankruptcy ;  and  that,  in  the  meantime,  a 
receiver  might  be  appointed,  and  the  defendants  restrained  from  receiving  the 
rents  of  the  premises  comprised  in  the  plaintiffs^  security,  and  also  from  per- 
mitting Cooke  to  receive  such  rents. 

Vice-Chancellor  Wigram  having  decreed  according  to  the  prayer  of  the 
bill,  from  that  decree  the  defendants,  the  elegit  creditors,  appealed. 

Romilly  and  Whitworth^  in  support  of  the  Vice-Chancellor's  decree.— In. 
equity,  an  agreement  to  charge  land  with  a  debt  is  equivalent  to  an  actual 
mortgage,  and  a  judgment  entered  up  enables  a  creditor  to  take  the  property  of 
a  debtor,  but  only  the  debtor's  propertv — that  is,  where  the  debtor's  property  is^ 
incumbered,  whether  by  means  of  a  legal  mortgage,  or  by  an  equitable  mort- 
gage, the  creditor  can  onlv  take  the  land  subject  to  the  mortgage.  A  mort* 
gage  is  a  sale,  pro  tantOj  tor  value,  and  the  mortgagee,  whether  legal  or  equit- 
abk,  has  all  the  right  and  interests  of  a  purchaser  for  value.  It  will  be  con- 
tended, on  the  other  side,  that  a  judgment  creditor  is  a  purchaser  for  value, 
and  having,  under  the  1  &  S  Vict  c.  110,  a  charge  upon  the  land  for  the 
amount  of  the  judgment  debt,  he  stands  in  the  same  situation  as  an  equitaUe 
mortgagee,  and  that,  when  he  may  have  obtained  possession  by  an  elegit^  by 
getting  such  a  legal  estate,  he  will  be  entitled  to  priority.     But  the  late  statute 

S'ves  the  judgment  creditor  a  general,  not  a  specific,  nen.  The  debtor  holds 
e  land  as  trustee  for  the  equitable  mortga^.  There  are  various  cases  in 
which  cestui  que  trusts  have  been  protected  against  the  judgment  creditor  of  the 
trustee.     {Newlands  v.  Payntery  4  Myl.  &  Cr.  408; (a)  Lodge  v.  Lysely^ib) 

la)  Newlandi  t.  Paynier  (4    M.  &  C.  408).  (h)  Lodge  r.  Ly$e1y  (4  Sim.  70).    March,  1839. 

Feoniary,   1840.  —  Lord  Cottenham,  C,  decided  — A  father,  tenant  for  life,  with  remainder  to  his 

that  personal  chattels,  bequeathed  to  her  for  her  son  in  tail,  joined  with  his  son  in  conrejing  the 

•eparate  use,  bat  without  the  interrention  of  any  estate  to  trustees,  in  trust  to  sell,  and  to  pay 

trustee,  cannot  be  seized  in  execution  by  a  judg-  30,000/.  to  the  father,  and  the  residue  to  the  son ; 

meat  creditor  of  an  after-talcen  husband.  and  it  was  declared  that  the  trustees*  receipts  should- 
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4  Sim.  70 ;  Casberd  v.  The  Attorney-General^  Danl.  Exch.  Rep.,  and  6  Price.)  (a) 
In  Rolleston  v.  Morton  (1  Drur.  &  Warr.  lTl),(ft)  Lord  Chancellor  Sugdea 
laid  down  the  principles  of  this  question.  The  Irish  Act  makes  the  judgment 
a  specific  charge,  which  the  English  Act  does  not.  {Shannon  v.  BradHre^ 
I  Sch.  &  Lef.  5S.)  (c)  The  equitable  rule,  that  what  has  been  agreed  to  be  done 
is  considered  as  if  actually  done,  lies  at  the  root  of  this  case ;  rar  if  a  man  has 
charged  his  property,  it  is  the  same  as  if  he  has  actually  mortgaged  iL  A 
judgment  creditor  can  only  take  subject  to  the  charge  which  has  been  made  by 
the  equitable  mortgage.  The  case  of  Ceuherd  v.  The  Attorney-General  has  been 
approved  in  the  cases  of  Wigan  v.  Jones  (1  Bam.  &  Cress.),  (d)  and  Gilee  t. 


be  sufficleot  dlschargei.  The  tnutees  eontraeted 
to  sell  to  defendant,  and  afterwards  jodraents  were 
entered  up  against  the  father.  Sir  L.  Shad  well, 
y.  C.  £.,  held  that  the  existence  of  the  jndgmenta 
was  no  objection  to  the  title. 

(a)  Casberd  t.  The  Attomeu -Genial  (Danl.  Ex. 
Rep.  238).  1819.  Sir  R.  Richards,  L.  C.  B.— An 
equitable  mortgage  bj  the'  deposit  of  title-deeds  was 
eetablished  against  Uie  Crown  under  an  extent. 
The  Lord  Chief  Baron  in  the  course  of  his  judgment 
■aid,  **  Here  the  plaintiffs  having  taken  the  deeds 
as  a  deposit,  and  beyond  all  question,  as  it  appears 
firom  the  recital  in  the  bond,  as  a  security  for  the 
money,  I  conceive  it  to  be  just  as  much  a  security 
U  equity  as  if  Mr.  Jones  had  conveyed  to  them  the 
whole  interest  he  might  have  had  in  the  estate  for 
the  security  of  their  money,  although  that  interest 
ndight  have  been  only  the  equity  of  redemptioa. 
Hien  the  question  arises,  does  such  a  deposit  affect 
Che  Crown  ?  A  good  deal  of  difficulty  has,  I  know, 
oecnrred  in  the  consideration  of  cases  between  the 
subject  and  the  Crown,  from  a  doctrine,  which  is 
rery  well  founded,  that  there  are  no  equities  against 
the  Crown.  I  felt  early  in  this  cause  that  embar- 
rassment arose  from  tliat  doctrine;  the  Crown 
generally  thereby  cannot  be  considered  as  a  trustee. 
I  do  not  know,  if  the  Crown  had  possessed  tiie  legal 
estate  here,  how  I  could  have  dealt  with  it,  and 
kept  the  equitable  estate  separate  from  it  for  the 
benefit  of  the  cestui  que  trust ;  but  here  it  is  not 
so  ;  here  the  Crown  has  no  estate  at  all — the  estate 
has  been  passed — it  is  only  seised  into  the  hands  of 
the  Crown.  Before  the  statute  ordered  a  sale,  the 
Crown  was  to  retain  the  estate  quousquet  but  not 
beyond.  The  only  right  which  passed  to  the  Crown 
was  that  of  receiving  the  rents ;  the  legal  estate 
was  never  in  the  Crown."  .  .  .  **  Now  if  you  allow 
that  the  plaintiffs  are  mortgagees,  of  course  they 
are  entitled  to  be  paid  before  the  Crown,  if  their 
title  is  anterior,  for  you  take  nothing  fi^m  the 
Crown,  you  only  take  it  from  the  fund  which  is  the 
subject  of  their  security  ;  and  it  really  is  a  question, 
not  between  cestui  que  trust  and  parties,  but  be- 
tween two  parties,  one  of  whom  has  a  clear  title 
before  the  other,  unless  the  prerogative  of  the 
other  prevents  his  using  it.  Now  the  instant  that 
it  is  admitted  that  a  conveyance  of  an  equity  of 
redemption  would  have  been  available,  I  say  that 
an  eqidtable  mortgage  is  just  as  good,  for  both  of 
them  are  interests  only  in  equity." 

(6)  Rolleston  v.  Morton  (1  Drur.  &  Warr.  171). 
December,  1841.  Sir  Edward  Sugden,  L.  C.  of 
Ireland. — In  a  bill  for  a  foreclosure  and  sale  of 
mortgage  lands,  all  the  judgment  creditors  of  the 
mortgagor  are  necessary  parties,  whether  such 
judgments  are  prior  or  subsequent  to  the  plaintiff* s 
demand,  and  whether  such  judgments  form  a  lien 
on  the  legal  or  equitable  estates;  and  that  this 
doctrine  rests  on  a  perfectly  valid  foundation,  whe- 
ther referred  to  the  general  principles  of  courts  of 
equity,  or  to  the  effect  of  the  sUt.  (Irish)  3  &  4 
Vict.  c.  105,  s.  22.  In  giving  judgment  the  Lord 
Chancellor  said,  **  The  Act  of  Parliament  is  per- 


fectly clear  and  free  fkt>a  all  an 
That  which  lonnerly,  by  force 
Westminster,  was  a 


,«j 


vily  and 


UwStaMisf 
general  charge  upon  Indi, 
now  by  foree  of  the  express  direetioas  of  thto  Alt 
beooBss  a  specific  Uen  — words  eaanot  be  warn* 
express.  If  a  saan  has  power  to  chaise  eotafai 
lands,  and  agrees  to  charge  them.  In  equity  he  hH 
actudly  cha^d  them,  and  a  court  of  eqaity  vfll 
execute  the  charge.  When  the  Act  of  Parlitana 
says  that  every  judgment  creditor  shall  have  the 
same  remedies  in  a  court  of  equity  as  ha  woaU  |s 
entitled  to  in  case  the  person  against  whom  the 
judgment  has  been  entered  had  agreed  to  chaifs 
them  with  the  amount  of  that  judgment  debt-* 
wlkether  the  charge  be  legal  or  equitable — the  judg* 
ment  becomes,  in  the  view  of  tUs  Court,  an  eqdt- 
able  estate.  We  are  no  longer  dealing  wim  t 
BSDeral  lien,  but  with  a  specific  incnmbranoe.  Jhm 
U  the  same  objection  to  maldng  any  puisne  incuM 
brancer  a  party  as  there  is  to  making  the  judgmeat 
creditor.  Where  are  you  to  stop  ?  As  the  Laid 
Chief  Justice  has  observed,  the  persons  who  dsisi 
equitable  estates  under  the  marriage  aettlemail 
have  been  made  parties,  and  no  one  o$d«ets  to  thsir 
being  brought  before  the  Court;  the  tenant  for  lili 
under  that  settlement  is  before  the  Court,  and  whil 
is  the  situation  of  the  judgment  creditor  as  agalast 
this  tenant  for  life  ?  The  judgment  represents  « 
portion  of  that  estate  ;  if,  then,  the  tenant  for  Jifs 
is  a  necessary  party  to  this  suit,  it  fortiori  is  this 
judgment  creditor  a  necessary  party,  who  must  bs 
paid  bis  demand  before  the  tenant  for  life  can  doive 
any  benefit  out  of  the  estate." 

(e)  ^^anoa  v.  Bradstreei  (1  Sch.  &  Lef.  Rep. 
52).  Lord  Redesdale,  C— Tenant  for  life,  with  a 
power  to  grant  leases,  entered  into  an  agreemsBt 
by  articles,  to  make  a  lease  pursuant  to  the  powsr; 
and  it  was  held  that  this  agreement  should  bind  the 
remainder-man. 

(d)  Doe  dem.  Wigan  v.  Jones  (10  Barn.  &  CrMi. 
459).  Court  of  King's  Bench,  1830.— In  182S  su 
estate  was  conveyed  to  such  uses  aa  A.  B.  should 
by  deed,  &c.  appoint,  and  in  the  meantime  to  the 
use  of  himself  for  life,  with  remainder  over.    la 

1826  a  judgment  was  obtained  against  him,  andia 

1827  he  mortgaged  this  estate,  and  appointed  the 
use  to  C.  D.  for  600  years.  After  the  execution  of 
the  mortgage-deed,  the  judgment  creditor  issued  an 
elegit ;  it  was  held  that  his  lien  upon  the  land  was 
defeated  by  the  execution  of  the  povrer.  Lotd 
Tenterden,  C.  J.,  in  giving  judgment,  said,  '*  ItlMS 
been  established  ever  since  the  time  of  Lord  Coke, 
that  where  a  power  is  executed,  the  person  taking 
under  it  takes  under  him  who  created  the  powcr» 
and  not  under  him  who  executed  it.  The  only  ex- 
ceptions  are,  where  the  person  executing  the  power 
has  granted  a  lease,  or  any  other  interest  which  he 
may  do  by  virtue  of  his  estate,  for  then  he  is  not 
allowed  to  defeat  his  own  act.  But  suffering  a 
judgment  is  not  within  the  exception  as  an  act  doos 
by  the  party,  for  it  is  considered  as  a  proceeding  is 
inviium,  and  therefore  falls  within  the  rule." 
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er  (9  Bing.  128,  and  6  Bli^h,  N.  S.  2T7).(a)  An  elegit  will  not  affect 
ights  of  persons  interested  in  the  property,  which  is  in  the  custody  of  the 
and  the  law  will  not  take  property  irom  the  owner.  {Avercdl  v.  Wade^ 
d  &  Goold,  252,  261.) (6)  The  then  Lord  Chancellor  refers  to  the  case 
judgment  creditor,  and  says  that  he  has  only  a  general  lien.  (Burqh  y. 
krw,  3  S wanst.  686 ;  (c)  Finchv.  The  Earl  ofWinchelsea,  1  P.  Wms.  277.)  {d) 
fective  legal  security  has  been  held  good  as  an  equitable  mortgage,  and  to 
priority  of  a  judgment  creditor.  {Prior  v.  Penpraise^  4  frice,  99 ;(«) 
ith  V.  Plummer^  Gilbert's  Rep.  13.)(/)  In  the  case  of  a  judgment,  the 
y  is  not  advanced  upon  the  security  of  the  land.  In  Metccufe  v.  The 
bishop  of  York  (1  Myl.  &  Cr.  547),  (^)  an  equitable  charge  was  held  to 


Giles  V.  Orover  (9  Bing.  128).  Hoase  of 
,  1832.— The  goods  of  the  debtor  already 
uoder  writ  of  Ji,  fa,,  but  not  told,  may  be 
under  an  extent  in  chief  or  in  aid.  The 
I  delivered  their  opinions,  and  Lord  Tenter- 
\  J.,  said,  ''It  has  been  supposed  by  some, 
le  property  is  in  the  judgment  creditor ;  but  it 
ectly  clear,  upon  consideration  of  the  subject, 
le  judgment  creditor  has  no  property  in  the 
wMle  they  remain  in  the  hands  of  the  sheriff, 
sheriff  executes  the  process  of  the  court  and 
a  bill  of  sale  to  the  plaintiff  in  the  action, 
he  judgment  creditor  obtains  the  property  ; 
itil  that  is  done,  while  the  goods  are  in  tiie 
sion  of  the  sheriff,  they  are  in  the  custody  of 
V,  but  still  remain  the  property  of  the  debtor, 
>m  they  originally  belonged.*'  And  Mr.  Jus- 
itteson  said,  **  It  is  undoubtedly  true  that  the 
does  by  seizure  acquire  a  special  property  in 
ods.  He  may  maintain  trespass  or  trover  for 
he  is  answerable  to  the  creditor  if  they  be 
d ;  and  he  is  bound  to  sell  them.  But  on 
nsideration,  it  appears  to  me  that  this  pro- 
vested  in  the  sheriff  by  seizure,  is  merely 
which  results  from  his  being  the  appointed 
of  the  law,  and  to  enable  him  to  sell  tlie 
and  raise  the  money,  not  that  thereby  the 
ty  is  taken  out  of  the  debtor.  The  goods  are, 
stance,  in  custodid  legit;  the  seizure  made  by 
icer  of  the  law  is  for  the  benefit  of  those  who 
law  entitled  ;  it  is  made  against  the  will  of 
btor,  and  no  property  is  transferred  by  any 
his  to  the  shenff '^  (p.  139). 
Averall  v.  Wade  (Llo.  &  Goo.  Rep.  252). 
835.  Sir  £.  Sugden,  C. — A  person  seised  of 
1  estates,  and  indebted  by  judgment,  setUed 
the  estates  for  valuable  consideration,  vdth 
nant  against  incumbrances,  and  subsequently 
irledged  other  judgments ;  it  was  held  that  the 
udgments  should  be  thrown  altogether  on  the 
led  estates,  and  that  the  subsequent  judgment 
>rs  had  no  right  to  make  the  settled  estate 
}ute. 

Burgh  y.  Francis  (3  Swanst.  536),  in  note  to 
y  v.  Thaeker,  25  Car.  2,  Dec.  1673,  from 
Nottingham's  MSS. — '*  A  mortgage  in  fee  was 
ve  for  want  of  livery.  The  heir  after  the  death 
father  offers  to  pay  the  money,  but  upon 
f  the  defect  in  the  deed  retracts,  and  then  is 
rf  his  father's  creditors  as  heir,  and  pleads 
rater  the  mortgage  lands ;  so  the  creditors 
id  have  judgments  which  relate  to  the  first 
Hilary  Term,  1670,  but  in  truth  were  after 
te  and  service  of  a  subpcena^  though  before 
urn  of  it.  I  decreed  the  heir  to  make  a  convey- 
o  the  mortgagee  according  to  his  father's 
mt  for  farther  assurance,  and  that  he  should 
ill  redemption,  discharged  of  those  judg- 
;  wherein  I  did  not  rely  upon  the  legal  notice 
tendenSf  but  held  the  heir  in  this  case  to  be  a 


trustee  of  the  land  descended,  which  was  charged 
with  the  equity  of  the  mortgage,  but  could  not  be 
inenmbered  by  the  heir;  for  a  purchaser withcmt 
notice  of  the  trust  may  be  free,  but  an  incnmbraace 
is  not  like  a  sale.** 

(d)  Finch  T.  The  Earl  qfWinchelsea  (1  Peere  WH- 
liams,  277).  TrinityTerm,  1715.— One  agrees,  for  a 
valuable  consideranon,  to  convey  lands  to  J.  S.  and 
afterwards  confesses  a  judgment  to  J.  N.  If  the 
consideration  paid  by  J.  S.  be  anyways  adequate 
to  the  value  of  the  land,  it  binds  the  land  in  equiW, 
and  shall  defeat  the  judgment.  Lord  Cowper,  Cf.t 
said,  **  Articles  made  for  a  valuable  conaideratioii. 
and  the  money,  will,  in  equity,  bind  the  estate  and 
prevail  against  any  judgment  creditor  mesne  be- 
twixt the  articles  and  the  conveyance;  hut  this 
must  be  where  the  consideration  paid  is  somewhat 
adequate  to  the  thing  purchased." 

(e)  M^rior  v.  Penprmse  (4  Price,  99).  May,  1817, 
Ex. — Demurrer  by  a  judgment  creditor  to  a  UIl 
for  an  injunction  to  restrain  him  from  taldng  oat 
execution,  on  his  judgment,  against  an  estate  sold 
before  he  obtained  judgment,  and  inefliDctually  ooe« 
veyed  to  the  purchaser  (the  plaintiff),  whereby  the 
legal  estate  descended,  since  the  date  of  his  judg- 
ment, to  the  heir-at-law,  overruled. 

(f)  Oxwiih  V.  Phtmmer  (Gilbert's  Rep.  13). 
HilarT  Term,  7  Anne. — Lord  Cowper,  C,  is  re- 
ported to  have  said,  in  his  judgment  in  this  ctae, 
"  *Tis  generally  true  that  law  and  equity  together 
shall  prevail  ag^nst  equity  only ;  but  then  it  is  with 
this  distinction,  that  the  equity  that  goes  aloig 
with  the  law  is  of  the  same  nature,  and  as  strong  it 
the  other  equity.** 

(o)  Meica^e  ▼.  The  Archbishop  qf  York  (1  Myl. 
&  Cr.  547).    Nov.  1836.    Lord  Cottenham,  C— 


In  the  year  1803  the  Act  43  Geo.  3,  c.  84,  rep 
the  Act  13  Elix.  c.  20,  which  prohibited  the  charg- 
ing of  benefices.  In  the  year  18l7i  the  Act  43 
Geo.  3  was  repealed,  and  the  effect  of  sneh  repeal 
was  to  revive  the  Act  of  Elizabeth.  In  the  year 
1811,  an  incumbent  duly  charged  his  then  present 
benefiee  with  an  annuity,  and  covenanted,  that  if  he 
should  afterwards  be  preferred  to  any  otlier  bene- 
fice, he  would  frUly  charge  the  same  vrith  the  an- 
nuity. In  the  year  1814  the  incumbent  was  pre- 
ferred to  another  benefice,  but  no  legal  charge  upon 
it  was  executed  until  the  year  1818.  It  was  held. 
in  the  court  below,  and  upon  appeal,  that  the  deed 
of  1811  constituted  a  good  equitable  charge,  whieh 
attached  upon  the  new  benefice  as  soon  as  it  WM 
acquired.  There  being  present  ineumbrancers,  an 
order  for  a  receiver  was  made  at  the  hearing,  and 
affirmed  on  appeal.  In  his  judgment,  his  Lordship 
said:  **The  defendants  say,  that  the  Vice-chan- 
cellor has  ordered  the  defendants  to  account  for 
what  they  have  received  from  the  vicarage,  under 
their  judgment  and  sequestration,  although  tiie 
Court  of  King's  Bench  ordered  the  plaintiff  to  pay 
them  what  he  had  received ;  but  I  am  of  opinion 
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affect  a  new  benefice  in  priority  to  a  judgment.  Lord  Cottenham,  in  giv 
judgment,  said:  "  The  Court  of  King's  Bench  has  only  to  deal  with  1«_ 
judgments  and  executions,  and  finding  that  the  plaintiff^s  iud^ent  could  not 
prevail  against  that  of  the  defendants,  it  gave  effect  to  the  judgment  of  the 
defendants  accordingly.  This  Court,  however,  does  not  deal  with  those  lesal 
judgments ;  but  finding  that  the  plaintiff  had  an  eauitable  title,  prior  to  uie 
defendants'  judgment,  of  which  equitable  title  the  aefendants  had  notice,  and 
that  the  plaintiff,  having  such  equitable  title,  was  actually  in  possession,  of 
which  he  was  deprived  by  force  of  the  defendants^  legal  title,  most  prop^ 
makes  the  defendants  account  for  what  they  have  so  taKen,  adversely,  from  the 
property,  to  the  proceeds  of  which  the  then  plaintiff  certainly  was  entitled;  fior 
although  the  plaintiff  was  in  possession  under  a  supposed  legal  title,  which 
proved  to  be  invalid,  yet,  as  he  had  an  equitable  charge,  and  was,  in  fact,  in  pos- 
session, the  defendant  and  those  claiming  through  him,  with  notice  of  the  pkdii- 
tiff's  title,  cannot,  in  this  court,  be  permitted  to  recall  what  the  plaintiff  has  so 
received,  or  to  assert  a  title  to  receive  the  profits  of  the  property  charged  after 
the  equitable  incumbrancer  has  asserted  his  title  to  such  receipt.'''  So  in  WiU 
loughhy  v.  Willoughby  (1  Term  Rep.),  (a)  the  getting  in  an  outstanding  legal 
estate  was  held  not  to  affect  an  equitable  mortgagee.  All  contracts  on  marriage 
articles,  &c.,  will  be  set  aside,  if  a  subsequent  judgment,  followed  by  an  ek^ 
•be  held  to  override  an  express  and  equitable  charge  or  interest. 

The  LORD  CHANCELLOR.— Do  the  other  side  rely  on  the  judgment 
operating  as  ageneral  charge  on  the  principal  of  the  estate  ? 

RomiTly, — They  contend  that  by  means  of  the  degit  they  get  a  specific  lies. 
The  13th  section  of  1  &  S  Vict.  c.  110,  on  which  they  rdy,  is  in  these  terms:— 
^^  That  a  judgment  entered  up  shall  operate  as  a  charge  upon  all  lands,  tene- 
ments, rectories,  &c.,  of  or  to  which  such  person  shall,  at  the  time  of  entering 
tip  such  judgment,  or  at  any  time  afterwards,  be  seised  or  possessed,  and  ahaU 
be  binding  as  against  the  person  against  whom  judgment  shall  be  so  entered 
up,  and  against  all  persons  claiming  under  him  after  such  judgment ;  and  that 
every  such  judgment  ci*editor  shall  have  such  and  the  same  remedies  in  a  court 
of  equity  against  the  hereditaments  so  charged  by  virtue  of  this  Act  as  he 
would  have  been  entitled  to  in  case  the  person  against  whom  such  judgment 
shall  have  been  so  entered  up  had  power  to  charge  the  same  hereditaments,  and 
iiad,  by  writing  under  his  hand,  agreed  to  charge  the  same  with  the  amount  of 
isuch  judgment  debt''  That  leaves  the  law  as  it  was  before ;  it  gave  the  judg- 
ment creditor  facilities  for  obtaining  what  he  had  before — ^possession  of  the 
debtor^s  estates,  subject  to  prior  charges.  The  question  came  before  the  Vice- 
Chancellor  of  England  on  a  motion  for  the  appointment  of  receiver ;  and  on  an 
appeal  to  Lord  Cottenham,  that  learned  judge  was  supposed  to  have  been  of 


ihat  this  direction  was  perfectly  correct.   The  Court  lowing  decision  in  this  case: — '*  If  a  sub 

of  King's  Bench  had  only  to  deal  with  legal  jadg-  purchaser,  or  mortgagee,  Am  no/tre  of  a  former'i 

ments  and  executions,  and  finding  that  the  plain-  chase  or  incumbrance,  he  shall  not  avail  himadf  of 

tiff's  judgment  could  not  prevail  against  that  of  an  assignment  of  an  old  outstanding  term,  prior  to 

the  defendants,  it  gave  effect  to  the  judgment  of  both,  in  order  to  get  a  preference.     But  if  be  ted 

the  defendants  accordingly.    This  Court,  however,  no  notice  of  such  prior  purchase  or  incombraafle, 

^oes  not  deal  with  those  legal  judgments ;  but  find-  and  has  the  first  and  best  right  to  call  for  the  legal 

ing  that  the  plaintiff  had  an  equitable  title  prior  to  estate,  then,  if  he  gets  an  assignment  of  it,  a  cont 

the  defendants'  judgment,  of  which  equitable  title  of  equity  will  not  deprive  him  of  his  advantage.    If 


the  defendants  had  notice,  and  that  the  plaintiff,  a  second  mortgagee  lend  his  money  upon  aa  < 

having  such  equitable  title,  was  actually  in  posses-  upon  which  there  is  an  old  outstanding  term,  asd 

sion,  of  which  be  was  deprived  by  force  of  the  de-  has  notice,  at  the  same  time,  of  a  certain  incsffl- 

fendants' legal  title,  most  properly  makes  the  de-  brance,  prior  to  his  own,  the  prior  incumbrancer  loi 

fendants  account  for  what   they  have  so  taken,  the  best  right  to  call  for  the  legal  estate,  and  to 

adversely,  from  the   property,  to  the  proceeds  of  satisfy  himself  of  any  other  incumbrances  upon  the 

which  the  plaintiff  was  entitled."  estate,  although  such  other  incumbrances  were  not 

(a)   Willoughby  v.  Willoughby  (1  Term  Rep.  763).  known  to  the  second  mortgagee  at  the  tifflo  iK 

Jnne  19, 1787.— Lord  Hardwicke,  C,  gave  the  fol-  advanced  his  money." 
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opinion  that  the  judgment  creditor  is  entitled  to  priority  over  the  equitable 
mortgagee.  {Whitworth  v.  Gaugaitii  Cr.  &  Ph.  3S5.)  (a)  This  is  referred  to 
in  Langton  v.  Horton  (1  Hare).  (6)  The  Vice-Chancellor,  on  the  hearing  of 
this  cause,  said  that  all  he  understood  Lord  Cottenham  to  say  was,  that  he 
would  not  decide  this  question  upon  an  interlocutory  application.  The  statute 
does  not  make  the  law  differ  from  its  state  before  the  Act. 

The  LORD  CHANCELLOR.— You  referred  to  one  statute  only. 

Romilly.—The  other  statutes  merely  carry  out  the  objects  of  the  first ;  they 
are,  2  &  3  Vict.  c.  11,  and  8  &  4  Vict.  c.  82.  One  view  put  to  the  Court  wag, 
that  suppose  two  judgments  had  been  obtained  simultaneously,  would  the  right 
to  the  property  have  been  obtained  by  the  creditor  getting  an  elegit  f  But  that 
oomes  round  to  the  simple  question  of  whether  the  property  taken  was  the  pro- 
perty of  the  debtor  at  tne  time  it  was  so  taken. 

The  LORD  CHANCELLOR.— If  two  persons  purchase  a  specific  pro- 
perty, the  person  who  gets  the  legal  estate  will  have  the  best  right  to  the  pro- 
perty. You  draw  a  distinction  that  a  judgment  creditor  will  only  take  subject 
to  the  equitable  mortgage. 

WhUworth, — The  degit  passes  only  what  the  debtor  had.  {Skeeles  v. 
Shearletfi  3  Myl.  b  Cr.  112).  (c)  The  Question  whether  a  judgment  and  el^it 
oould  be  superseded  by  the  execution  oi  a  power  was  agitated  in  Scrope'8  case 
(10  Coke,  Rep.  1436).  (d) 

J.  Russellj  fValker^  and  Terrell^  for  the  judgment  creditors,  contended  that 
fudgments  were  prior  charges  to  an  equitable  mortgage.  This  case,  on  motion 
i)efore  Lord  Cottenham,  was  an  express  authority  for  that  position.  His  Lord- 
ship in  his  judgment  said,  '^  Looking  to  the  case  made  by  the  bill,  which  prays 


(a)  WhUuiorth  ▼.  Qtxugain  (Craig  &  Phil.  325). 
Jme,  1841. — Upon  a  motion  for  a  receiver  in  this 
CBoae,  Lord  Cottenham,  C,  diteharged  an  order  by 
flM  Yice-Chancellor  for  a  receiver,  upon  the  gronnd 
tkat  the  charges  of  ihiud  and  collusion  were  not 
nftde  ont  against  the  parties  who  had  obtained  pos- 
aeasion  under  the  eieyi/,  and  tliat  the  question 
whether  the  plaintiffs  were  entitled  to  priontf  over 
the  defendants,  independently  of  these  Okarges,  was 
not  open  to  them  in  the  then  state  of  the  record, 
inasmuch  as  it  was  clear,  from  the  firame  of  the  bill, 
tliat  the  claim  of  the  plaintiff  did  not  profess  to  be 
Ibonded  upon  any  such  ground.  In  giving  judg- 
ment. Lord  Cottenham  said,  **  It  was  attempted  to 
bis  said  that,  indepeodeotly  of  the  question  of  fraud, 
Ihe  plaintiff  had  by  law  a  preferable  title  to  the 
defendants.  .  .  It  is  clear  that  that  is  not  the  ground 
on  which  the  bill  was  filed.  It  is  quite  sufficient  for 
the  present  purpose  to  say  that  that  Is  not  the  case 
ssade.  .  .  I  should  have  required  a  great  deal  more 
to  satisfy  me  of  the  validity  of  the  equity  before  I 
eonld  have  interposed  by  interlocutory  order; 
bceause  I  find  these  defendants  in  possession  of  a 
legal  title,  although  not  to  all  intents  and  purposes 
an  estate,  yet  a  right  and  interest  in  the  land  which, 
wider  the  authority  of  an  Act  of  Parliament,  they 
iMd  a  right  to  hold,  the  eU^  being  the  creature  of 
Ao  Act  of  Parliament ;  and  therefore  they  have  a 
parliamentary  title  to  hold  the  land,  as  against  all 
persons,  unless  an  equitable  case  can  be  made  out, 
to  induce  this  Court  to  interfere.*' 

(6)  Langton  v.  Horton  (1  Hare,  649).  June, 
184Q.  Before  Sir  Jas.  Wigram,  V.  C— A  deed  of 
assignment,  by  way  of  mortgage,  of  aship,  together 
with  her  tackle  and  appurtenances,  and  all  oil, 
bead-matter,  and  other  cargo,  which  might  be 
eanght,  or  brought  home  In  such  ship,  is,  as  against 
the  assignor,  a  valid  assignment  in  equity,  as  well 
of  the  future  cargo  to  be  taken  daring  tne  partieular 


voyage,  as  of  the  cargo  (if  any)  which  existed  at  the 
time  of  the  assigpameot. 

The  ship  was  on  her  voyage  at  the  time  of  the 
assignment ;  the  parties  sent  notice  of  the  assign* 
meat  to  the  master  of  the  ship ;  and  the  master 
delivered  up  possession  of  the  ship  and  cargo  to  tiie 
mortgagees,  immediately  after  her  return  from  the 
voyage.  His  Honour  held,  that  the  equitable  title 
of  the  mortgagees  to  the  cargo  was  perfected,  and 
eould  not  be  defeated  by  a  judgment  creditor  of  the 
assignor,  who  afterwards  sued  out  a  writ  of  >f./a*, 
and  proceeded  to  take  the  ship  and  cargo  in  execa* 
tion. 

(c)  SkeeUi  v.  ShtarUy  (3  Myl.  &  Craig,  113)^ 
November,  1837.  Lord  Cottenham,  C— When  aa 
estate  is  limited  to  such  uses  as  the  purchaser  shall 
appoint,  and  subject  thereto,  to  the  usual  uses  to 
bar  dower,  an  appointment  made  under  the  power 
will,  in  equitv  as  well  as  at  law,  overreach  any 
judgments  which  may,  in  the  meantime,  have  been 
entered  up  against  the  purchaser  ;  and  the  drcum* 
stance  that  tiie  appointee  tnkes  with  notice  of  the 
judgments,  will  make  no  difference  in  this  respect. 

(a)  Serope*9  case ;  Bridges  v.  Scrope  and  Othen 
(10  Coke,  1436).  Mich.  Term  (10  Jac.  1).— S.,  in  A 
covenant  to  stand  seised,  reserved  to  himself  a  power 
of  revocation,  by  writing  indented  under  his  hand 
and  seal,  subscribed  in  the  presence  of  three  wit- 
nesses, and  of  appointing  new  uses,  &c.,  by  the 
same,  or  any  other  writing,  signed,  &c.  as  above  ; 
afterwards,  by  indenture  subscribed  in  the  presence 
of  three  witnesses,  he  covenanted  to  stand  seised  of 
the  same  lands  to  other  uses.  Resolved,  though 
there  is  no  express  declaration  of  any  intention  to 
revoke  the  former  uses,  the  conveyance  shall  enure, 
first,  as  a  revocation  of  the  former  uses,  and  se- 
condly, as  a  declaration  uf  new  uses.  All  circum- 
stances prescribed  by  the  proviso  must  be  observed 
in  the  second  indenture. 
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that  the  elegita,  and  the  prcxreedings  which  led  to  them,  may  be  declared 
fraudulent  and  void,  I  am  hound  to  saj  that,  as  the  eridence  now  stands,  dot 
case  is  not  so  made  out  as  to  justify  the  Court  in  inteifmng  with  the  defeiML 
ants^  legal  title.  In  the  argument,  however,  at  the  bar,  a  totally  difierent  tina 
was  given,  or  attempted  to  oe  given,  to  the  plaintiffs'  case.  It  was  attennitBd 
to  be  said  that,  independently  of  the  question  of  fraud,  the  plaintift  had,  bj 
law,  a  preferable  title  to  the  defendants.  Now,  if  that  be  so,  It  is  quite  inmis- 
terial  to  the  plaintiffs  whether  the  deffUi  were  fraudulent  or  not^  **  I  should 
have  required  a  great  deal  more  to  satisfy  me  of  the  validity  of  dial  equity 
before  i  could  have  interposed  by  interlocutory  order ;  because  I  find  these 
defendants  in  possession  of  a  legal  title,  although  not  to  all  intents  and  ptirpoM 
an  estate,  yet  a  right  and  interest  in  the  land,  which,  under  Ae  authority  of  n 
Act  of  Parliament,  they  have  a  right  to  hold,  the  elepii  being  the  ereatuifeof 
the  Act  of  Parliament,  and  therefore  they  have  a  parliamentary  title  to  hold  the 
land  as  against  all  persons,  unless  an  equitable  case  can  be  made  out  to  induce 
this  Court  to  interfere.^  This  is  an  estate  on  which  an  ejectment  may  be 
maintained.  In  Caaberd  v.  The  Attorney-General  there  was  a  contest  of 
equities,  the  legal  fee  being  outstanding  and  a  term  in  trustee  fin-  the  Crown 
debts. 

The  LORD  CHANCELLOR.— The  Chief  Baron  put  that  pmnt  on  the 
character  of  the  Crown ;  that  the  Crown  cannot  be  a  trustee,  and  the  case  wn 
expressly  decided  on  that  point. 

Walker. — That  leaves  tne  circumstances  of  this  case  untouched.  The  esse 
of  Metcalfe  v.  The  Archbishop  of  York  puts  the  decieicm  on  notice  of  the 
equitable  charge,  that  is  the  care  of  a  superior  equity. 

The  LORD  CHANCELLOR.— Here  notice  is  proved,  and  is  admitted  in 
the  answer. 

Walker. — But  for  notice,  the  very  question  would  have  arisen  which  occuned 
in  Langton  v.  Horton.  The  opinion  there  expressed  by  Vioe-Chaneelldr 
Wigram  is  an  extrajudicial  one.  There  the  equitable  mor^agee  had  got  the 
legal  title. 

The  LORD  CHANCELLOR.— According  to  your  ar^ment,  a  judgmotf 
creditor  might  always  defeat  an  equitable  mortgagee ;  this  would  rencfer  aa 
equitable  mortgagee  not  worth  much. 

Walker. — The  question  is,  what  the  Act  of  Parliament  has  given  to  him; 
whether  a  prior  eauitable  mortgagee  has  a  better  equitable  title  than  a  judgment 
creditor.  The  Vice-Chancellors  judgment  resolves  itself  into  this,  &at  a 
debtor,  having  converted  himself  into  a  trustee,  cannot,  by  permitting  judgment 
to  be  recovered  against  him,  affect  the  trust  estate;  and  that  an  equitaUe 
mortgagee  stands  in  precisely  the  same  situation  as  a  cestui  que  trust.  Birt 
there  is  no  analogy  between  the  case  of  a  cestui  que  trust  and  a  trustee  and 
an  equitable  mortgagee  and  mortgagor.  Time,  for  instance,  runs  in  the  latter 
case,  which  it  will  not  do  in  the  former ;  so  rents  are  not  accounted  for  by  the 
mortgagor,  but  a  trustee  must  hand  them  over.  A  judgment  creditor  who  hsi 
matured  his  judgment,  by  elegit^  into  an  estate,  is  in  the  same  situation  as  aii| 
other  holder  of  a  legal  estate. 

The  LORD  CHANCELLOR.— He  has  an  equitable  charge  on  the  lands. 

Walker. — He  may  proceed  at  law. 

The  LORD  CHANCELLOR.— Does  he  take  more  under  a  general  lien 
than  an  equitable  mortgagee  does  ? 

Walker. — When  the  judgment  creditor  has  levied  particular  lands,  he  it 
entitled  to  hold  them  until  his  debt  is  satisfied. 

The  LORD  CHANCELLOR.— Does  that  carry  it  further  than  a  genenJ 
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lien  ?  The  question  is,  to  what  extent  the  equitable  title  of  the  judgment 
creditor  goes ;  whether  to  all  the  lands  except  the  lands  covered  by  the  equit- 
able mortgage.  When  he  gets  the  legal  estate,  it  will  go  as  far  as  the  lien 
goes.  You  saj  all  this  rests  merely  in  a^eement,  and  when  the  agreement  is 
Qompleted,  it  enures  according  to  the  previous  contract. 

Walker. — In  case  of  conflicting  judgment  creditors,  the  one  who  first  matures 
his  judgment  of  el^t  would  prevail.  This  is  simply  a  conflict  of  equities,  and 
the  judgment  creditor,  having  obtained  a  legal  estate,  has  priority.  The  judg* 
meat  creditor  has,  by  the  efiect  of  the  late  Act,  a  statutable,  equitable  martr 
mge.  (Plumb  v.  Flaitf  2  Anstr.  4SS.)  (a)  Gilbert,  in  Forum  Romanum, 
3S5 — a  defective  mcnrtgage  to  B.    **  A.,  being  in  possession  of  the  leral  estate^ 

gve  a  bond  and  warrant  of  attorney  to  C,  on  which  he  recovered  a  judgment* 
could  not  have  rdief  in  equity  against  C.^  In  page  228  (6)  he  puts  the  case 
io  a  different  way. 

The  LORD  CHANCELLOR.— The  opinion  of  Gilbert  is  against  you,  as 
expressed  in  p.  228 ;  that  is  directly  against  your  argument. 

JVcUker. — He  puts  that  upon  a  defective  livery,  and  says  the  party  could 
thereby  become  a  trustee. 

The  LORD  CHANCELLOR.— He  draws  a  distinction  between  an  equit- 
aUe  charge  of  land  and  a  judgment  creditor. 

Walker. — The  judgment  creditor  takes  what  his  contract  gives  him. 

The  LORD  CHANCELLOR.— What  was  the  nature  of  the  debt  on 
wbidi  the  judgment  was  recovered  ? 

Romilly. — A  mere  personal  debt. 

Walker  referred  to  Mareh  v.  Lee  (2  Vent.  837).  (c)     When  the  judgment 


(a)  Phumb  t.  FUtU  (2  Anttratbcr,  433).  Court 
of  Szcfaeqner,  January,  1791. — TlUe-diieds  were 
dapoaited  as  a  •ecurity  for  money ;  the  defendant,  a 
amiior  of  the  mortgagor,  fearing  hia  imaiediate 
laaolvcBcy,  took  a  conyeyanoe  of  the  same  premisea, 
viftiumt  notice  of  the  ineambrance.  This  was  held 
g«od.  Eyre,  C.  B.,  in  his  judgment,  said,  <'  It  is 
■Ofwr  fully  settied,  that  a  deposit  of  tiUe- deeds  as  a 
•aanrity  for  a  debt  does  amount  to  an  equitable 
Mortgage."  After  considerlog  the  evidence  as  to 
OoaatmctiTe  notice,  the  Chief  Baron  proceeded: 
^  With  respect  to  the  general  question,  the  effect  of 
koving  the  tiUe-deeds  in  the  hands  of  the  mort- 
gagor, the  most  intelligible  rule,  and,  in  my  opl- 
ntoi,  the  most  agreeable  to  justice,  would  hare  been 
to  any,  that  if  a  man  takes,  as  his  security  for  his 
Mortgage,  a  single  deed,  and  leaves  the  other  deeds 
in  the  hands  of  the  mortgagor,  so  as  to  enable  him 
to  eommit  a  fraud,  he  shidl,  in  all  such  cases,  be 
foatponed,  without  reference  to  the  quantity  of 
poina  or  diligenee  which  he  exercised  to  obtain  the 
title-deeds ;  for,  whether  the  pains  be  more  or  less, 
the  misehieiris  the  same,  and  if  I  had  found  the  rule 
00  laid  down,  I  should  have  been  perfectly  satisfted." 

•  •  •  "  In  the  present  case,  all  the  negligence  or 
oB  the  actiTity  in  the  work!  would  have  left  the 
iaftndsnt  in  ezacUy  the  same  situation  in  which  he 
■ov  is.  He  took  this  mortgage  as  the  only  seen« 
ilty  he  could  get;  if  it  was  already  mortgpaged,  he 
voa  only  where  he 'was  before;  he  seizes  it  as  a 
fliBk — to  save  something,  for,  as  a  second  mort- 
gage, it  was  worth  soasethiog.*' 

(6)  CHlbert's  Forum  Romanum,  pp.  208—230.— 
*'  The  Court  of  Equity  will  not  suffer  the  person 
that  originally  lent  upon  the  security  of  land,  to 
hove  the  security  destroyed  by  one  that  did  not  lend 
«p<»  that  security,  since  a  court  of  equity  would 
oot  let  a  subsequent  lender  on  the  land,  with  no- 
ticcy  destroy  or  take  place  of  such  defective  coovey- 
oaoa ;  and  if  such  defective  mortgagee  had  the  deeds, 


the  aeeond  lender  must  necessarily  have  notieet 
since,  without  the  deeds,  a  title  could  not  be  made 
out  to  the  second  lender;  and  the  bond  creditor 
coming  in  on  the  personal  security,  to  whom  no 
notice  could  be  given,  and  whose  personal  security  did 
not,  in  its  own  nature,  require  a  sight  of  the  deeds, 
ought  not,  therefore,  to  be  in  a  better  condition 
than  a  second  mortgagee  coming  in  with  notice.'* 

(e)  Manh  v.  Lee  (3  Ventris,  337).  Trin.  Tem. 
32  Car.  2.~£.,  being  seised  of  the  manor  of  W.  aod 
of  the  manor  of  M.,  m  1649  mortgaged  part  of  the 
■umor  of  W.  to  B.  for  1,0002.  Afterwards,  la 
1655,  be  acknowledged  a  statute  to  B.  of  8001.,  far 
the  payment  of  4002.  Afterwarda,  in  1662,  £.  mort- 
gaged both  these  manors  to  Mrs.  D.  for  7,000l» 
Afterwards,  in  1665,  £.  mortgaged  the  manor  of 
W.  to  Lee  for  2,000/.,  Lee  having  no  notice  of  tbo 
former  mortgages.  But  afterwards  Lee,  coming  to 
hove  notice  of  the  mortgage  to  Mrs.  D.,  purchased 
in  the  two  incumbrances  to  B.,  viz.,  the  mortgaga 
of  part  of  the  manor  of  W.  and  the  statute.  Marah* 
the  executor  of  Mrs.  D.,  sued  Lee,  who  pleaded  tho 
whole  matter.  It  was  held  by  the  Lord  KeepsTp 
assisted  by  Hale,  C.  B.,  and  Raiosford,  J.,  that  Leo 
might  make  use  of  these  incumbrances  to  proteet 
his  own  mortgage ;  for  they  said  that  he  had  both 
law  and  equity  in  him.  It  was  agreed  that  the 
lands  were  extended  upon  the  statute  at  the  third  part 
of  the  true  value.  Now,  at  common  law,  the  conees- 
sor  must  bring  a  teirefaeUu  ad  computandumj  as  Im 
4  Co.  696.  But  then  the  coocestee  shall  not  account 
according  to  the  true  value,  but  according  to  tho 
extended  value,  and  also  for  the  wboli;  statute ;  and 
if  the  conccssee  is  satisfied  by  the  extended  valuer 
and  also  for  the  whole  statute,  or  if  the  concessor 
will  pay  down  the  rest  of  the  monry  which  is  behind* 
with  damages,  he  shall  also  rerr)Ter.  But  if  the 
concessor  will  sue  the  conceiisee  in  a  court  of  equity, 
then  he  shall  briag  him  to  account  for  what  he  has 
received  of  the  profits  above  the  extended  value. 
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creditor  has  fixed  upon  specific  lands,  by  his  \egal  process,  he  has  no  priority 
over  mere  equitable  incumbrancers.  {HaveriU  ▼.  Wade^  1  Molloy,  5ff7; 
and  1  Lloyd  &  Goold,  252.)  In  this  case  the  defendants  are  standing 
on  the  defensive,  not  seeking  relief.  The  judgment  creditor  acquires  a 
chattel  interest ;  and  the  case  of  Necde  v.  The  Duke  cf  Martborongk 
(8  Myl.  &  Cr.  407)  {a)  shews  what  a  difiereut  position  a  judgment  cre- 
ditor IS  in  before  and  after  an  elegit.  {Lard  Dilhn  v.  Plaekeiij  ft  Bligh, 
N.  S.  241.)  (6)  The  cases  cited  on  the  other  side  depend  on  thdr  speoal 
circumstances,  and  have  no  application  to  this  case,  where  the  defendants  rely 
on  a  legal  estate,  not  on  a  mere  lien.  {Tayhr  v.  Wheeler^  2  Vernon,  565.)  (c) 
Finch  V.  Lord  WincheUea  {mprct)  is  a  case  in  the  defendant's  fiivour.  Thae 
a  judgment  creditor  was  preferred  to  the  parties  claiming  under  an  executory 
contract.  It  shews  that  an  equitable  interest  will  not  prevail  as  against  a  suIk 
sequent  judgment  creditor,  unless  the  person  having  the  legal  estate  has  been 
effectually  converted  into  a  trustee  by  the  contract     (22  Viner'^s  Abr.)  {i) 

of  their  jadnDent  out  of  Uie  anooity  payable  to  tlie 
plaintiff  ander  the  trusts  of  the  deed.     Upon  theie 


(a)  Neait  t.  The  Duke  qf  Marlbargugk  (3  MyL  & 
Craig,  407).  Jan.  1838.  Lord  Cottenham,  C— A 
judgment  creditor  who  desires  to  enforce  his  security 
agilnst  his  debtor's  equitable  interest  in  freehold 
estate  by  a  bill  in  equity  must  preriously  sae  out  an 
elegit,  and  if  his  bill  does  not  slleffe  that  he  has  done 
io,  it  is  demurrable.  In  p.  417>  Lord  Cottenhaas  is 
reported  to  have  said,  *'  It  is  not  correct  to  say  that, 
according  to  the  u^ual  acceptation  of  the  term,  the 
creditor  obtains  a  lien  by  virtue  of  his  jodgment.  If 
he  had  an  equitable  lien,  he  would  have  a  right  to 
come  here  to  have  the  estate  sold ;  but  he  has  no 
lodi  right.  Wliat  gives  a  Judgment  creditor  a  right 
against  the  estate  is  only  an  Act  of  Parliament  (13 
A.  1,  c.  18) ;  for,  independenUy  of  that  he  has  none. 
The  Aet  of  Parliament  gives  him,  if  he  pleases,  an  ' 
Option  by  the  writ  of  elegit^tht  very  name  implying 
that  it  is  an  option — which  if  he  exercises  he  is  enti- 
tkd  to  have  a  writ  directed  to  the  sheriff  to  put  him 
So  possession  of  a  moiety  of  the  lands.  The  effiect 
of  the  proceeding  under  the  writ  is  to  give  to  the 
creditor  a  legal  ntle,  which,  if  no  impediment  pre* 
vent  him,  he  may  enforce  at  law,  by  ejectment.  If 
there  be  a  legal  impediment,  he  then  comes  into  this 
aourt,  not  to  obtain  a  greater  benefit  than  the  law — 
that  is,  the  Act  of  Parliament — has  given  him,  but 
to  have  the  same  benefit  by  the  process  of  this  court 
which  he  would  have  had  nt  law,  if  no  legal  impedi- 
nent  had  intervened.  How,  then,  can  there  be  a 
better  right ;  or  how  can  the  judgment  which,  per 
Uf  gives  the  creditor  no  title  against  the  law,  be 
eonndercd  as  giving  him  a  title  here  ?  Suppose  he 
never  sues  out  the  writ,  and  never,  therefore,  exer- 
cises his  option,  is  this  Court  to  give  him  the  benefit 
of  a  lien  to  which  he  has  never  chosen  to  assert  his 
right  ?  This  Court,  in  fact,  is  doing  neither  more 
EOr  less  than  giving  him  what  the  Act  of  Parliament 
and  an  ejectment  would,  under  other  circumstances, 
have  given  him  at  law. 

(6)  Lord  Dillon  v.  PlMkett  (2  BUgh,  N.  S.  241). 
House  of  Lords,  1828.— D.  having  an  estate  for  life 
in  lands  in  Ireland  and  England,  assigned  them  to 
trustees  for  ninety -nine  years,  determinable  with 
his  life,  in  trust  to  pay  the  appellant  an  annuity  of 
5,000/.,  and  to  his  creditors  by  bond  and  judgment 
interest  on  their  debts,  and  to  pay  the  surplus  in 
gradual  payment  of  his  debts.  B.  and  P.,  creditors, 
sued  out  an  elegit  for  1,027/.,  directed  to  the  sheriff 
of  R.,  who  returned  that  D.,  or  his  trustee,  was 
seised  of  a  freehold  rent  issuing  out  of  lands  in  the 
county  of  R.,  one  moiety  of  which  he  had  delivered 
to  the  creditors,  &c.  They  claimed,  by  supple- 
mental bill,  to  be  entitled  to  either  a  moiety  of  the 
lands  or  of  the  rent'Charge,  or  to  have  satisfoction 


grounds  the  creditors  prayed  for  a  receiver  either 
of  the  lands  comprised  In  the  sheriff's  return  or  is 
the  assignment,  and  to  restrain  the  trustees  from 
paying  the  annuity  to  the  plaintiff  until  their  debt 
was  satisfied.  After  the  filing  of  the  bill,  two  orders 
were  nAde,  one  for  the  appointment  of  a  reccifcr, 
the  other  restraining  the  trustee  from  paying  the 
annuity  to  the  orifpoal  plaintiff,  who  inaistM  oa 
the  vsildity  of  the  trust  deed,  and  the  priority  of 
the  trusts  nncludinr  his  own  annuity)  over  the 
JudgBunt  of  B.  ana  P.  On  motion,  orden  for 
receiver  and  an  injunction  were  obtained,  and  wen 
affinned  on  appeal  to  the  Lord  Chancellor  of  In- 
land. Held,  affirming  the  judgments  of  the  Coait 
below,  that,  under  the  drcumstanoes  above  stateir 
the  orden  appointing  a  receiver  and  restraining  the 
trustee  from  paying  the  annuity  to  D.  were  pit^wly 
Bsade ;  that  it  was  not  necessary  for  this  purpose 
that  the  prior  Incumbrancen,  nor  the  credifeont. 
parties  to  the  deed  of  trust,  nor  the  substitotsd 
trustees,  should  be  parties  to  the  suit.  Held,  also, 
that  the  defects  to  the  sheriff's  return  to  the  eiiftf 
wera  Immaterial,  as  no  return  is  necessary,  and 
suing  out  an  elegit  is  sufficient  to  ground  the 
equity.  Held  further,  that  one  elegit  is  sufficScat, 
although  the  rent  was  payable  out  of  lands  in  thies 
counties. 

(c)  Taylor  v.  Wheeler  (2  Vernon's  Rep.  665). 
Nov.  11,  1706.  Sir  Nsthan  Wright,  Lord  Keeper* 
— A.  mortgages  copyhold  land  to  B.,  but  the  sar- 
render,  not  iMing  presented  within  the  time  limited 
by  custom,  became  void.  Afterwards  A.  ' 
bankrupt.  On  a  bill  by  B.  against  the  ; 
this  defective  surrender  was  made  good. 

(d)  22  Yiner's  Abridgment— Voluntary  Convey* 
ances,  D.  C.  p.  22. 

A.  being  indebted  to  two  several  persons  by  bond, 
and  seised  of  fee -farm  rents  charged  vrith  an  annuity 
for  life  of  M.,  for  natural  love  to  H.,  his  youngci 
son,  conveyed  the  same  to  B.  and  C,  in  trust,  after 
the  death  of  M.  to  sell,  and  with  the  money  to  bay 
a  place  for  the  said  H.  for  his  Ufe  ;  and  if  H.  diei 
before  any  sale,  in  trust  for  himself  and  his  heirs. 
After  this  settlement,  A.  becomes  indebted  to  others 
on  bond,  and  dies,  not  leaving  assets  for  cnditon. 
Mr.  Vernon  had  given  his  opinion,  that  if  there  hid 
been  no  bond-creditors  at  the  time  of  thecoaveyanes, 
it  might  have  created  a  doubt  whether  it  had  beta 
done  to  defeat  bond-crediton ;  but  there  bsiog 
debts  then  owing  by  bond,  he  thought  it  vrould  bs 
void  even  against  bond  debts  contracted  after,  or 
that,  if  it  were  otherwise,  it  would  come  to  the  saat 
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Another  class  of  cases  was  cited  to  shew  that  a  judgment  creditor  stands 
in  a  less  favourable  situation  than  a  person  to  whom  the  grant  of  an  equit- 
able interest  has  been  made.  Some  of  these  were  cases  of  powers ;  as 
where  the  judgment  attaches  on  the  estate,  but  power  displaces  the  estate 
itself,  and  of  course  all  that  is  attached  to  the  estate  must  be  displaced 
also.  Skeeles  v.  Shearley  {suprd)  was  a  case  of  that  sort.  The  same  principle 
applied  in  bankruptcy  before  the  late  statute.  (Thorpe  v.  Goodall^  17  Ves. 
S889  and  1  Rose,  270.)  (a)  Where  a  bankrupt  could  not  be  compelled  to  exe- 
cute a  power,  but  where  the  commissioners  had  conveyed  the  estate,  the  power 
was  gone.  {Doe  v.  Britten^  2  Barn.  &.  Aid.  93.)  (6)  The  principle  is  also 
illustrated  by  the  case  of  a  judgment  against  a  joint  tenant,  the  estate  sur- 
vivors charged  with  the  debt  if  there  has  oeen  an  elegit^  though  not  if  there  is 
only  a  judgment.     (Coke  Littleton,  184,  b.)  (c?) 

The  LORD  CHANCELLOR.— That  shews  that  there  has  been  a  sever- 
■ance  of  the  joint  tenancy ;  it  shews  that  if  a  judgment  has  been  executed,  the 
creditor  is  in  a  better  condition. 

Walker. — The  cases  lead  to  the  observation  that  the  judgment  creditor  is  in 
B.  better  situation  than  an  equitable  mortgagee.  A  legal  mortgagee  supersedes 
an  equitable  mortgagee,  but  takes  subject  to  the  judgment.  That  case  was 
<;ited  to  shew  the  difference  between  a  mortgage  ana  an  equitable  charge ;  in 
the  former  the  debtor  is  converted  into  a  trustee.  All  liens  go  with  the  estate ; 
a  charge  does  not  destroy  the  jus  accrescendij  but  an  alteration  of  the  estate 
does.  Another  class  of  cases,  those  which  relate  to  tacking,  involve  the  same 
principle.  {Wright  v.  Pilling^  Gilbert,  150.)  (d)  But  that  is  a  mere  doctrine 
of  the  court  of  equity,  which  it  may  modify  as  it  pleases.  The  case  of  Brace  v. 
The  Duchess  0/  Marlborough  (2  I'eere  Williams,  491)  {e)  seems  to  shew  that 


thing,  since  the  estate  in  question  is  not  sniBdent  to 
answer  the  bond-debts  prior  to  the  conveyance; 
and,  if  necessary,  tbe  later  bond-creditors  would  be 
admitted  to  stand  in  the  place  of  the  prior  bond- 
creditors,  and  tbe  assets  so  marshalled  that  all 
flsight  receive  a  satisfaction  as  far  as  tbe  assets  will 
extend.  And,  agreeably  to  this  opinion,  Feb.  23, 
1716,  tbe  Court  decreed  that  tbe  fee-farm  rents 
should  be  sold  for  the  benefit  of  tbe  bond-creditors, 
and  that  the  trustees  should  all  join  in  any  convey- 
ance to  be  made  for  that  purpose.  (Comyn's  Rep. 
955,  256,  pi.  141 ;  Hil.  3  Geo.  1,  in  Scaec. ;  James 
St.  Amand  v.  Couniesi  Dowager  qfjeney,) 

(a)  Thorpe  v.  Goodall  (17  Ves.  388).  Jan.  1811. 
Lord  Eldon,  C.~A  bankrupt  seised  for  Ufe,  with  a 
ceoeral  power  of  appointment,  with  remainder,  in 
default  of  appointment,  to  the  heirs  of  his  body, 
cannot  be  compelled  by  decree  in  equity  to  execute 
the  power  for  his  creditors. 

(6)  Doe  V.  Bniten  (2  Bam.  &  Aid.  93).  Novem. 
ber  6,  1818.  Bailey,  Abbott,  and  Holroyd,  JJ.— 
A  trader,  being  seised  of  an  estate  for  life,  with  tbe 

Seneral  power  of  appointment,  vrith  remainder,  in 
efault  of  appointment,  to  himself  in  fee,  after 
having  committed  an  act  of  bankruptcy,  upon 
which  he  was  afterwards  declared  a  bankrupt,  exe- 
cutes his  appointment  in  favour  of  an  appointee : 
the  Ck>urt  held  that,  all  his  interest  having  passed 
to  tbe  assignees  br  the  assignment,  such  ap- 
pointment >»as  void ;  and,  therefore,  that  bis 
assignee  under  the  commission  had  a  sufficient  legal 
estate  to  maintain  an  ejectment. 

(e)  Colce  upon  Littleton,  184,  b. — In  Cokeys 
Cororaeotary  is  found  the  following  passage: 
**  When  land  is  given  to  two  and  to  the  heirs  of  one 
of  them,  he  in  the  remainder  cannot  grant  away 
his  fee.!>imple.*'  Mr.  Butler,  in  a  note,  says,  '*  There 
is  a  seeming  difficulty  in  this  passage.  But  1  con- 
ceive Lord  Coke*s  meaning  to  be,  that  though,  for 
acme  purposes,  the  estate  for  life  of  the  joint  tenant 


having  tbe  fee  is  distinct  from  and  un  merged  in  his 
greater  estate,  yet  for  granting  it  is  not  so,  but 
both  estates  are  in  that  respect  consolidated,  not- 
withstanding the  estate  of  the  other  joint  tenant ; 
and,  therefore,  that  the  fee  cannot,  in  strictness  of 
law,  be  granted  as  a  remainder  eo  nomtne,  and  as  an 
interest  distinct  from  the  estate  for  life.*'  This  ex- 
planation is  confirmed  by  a  note  in  Coke  upon 
Littleton,  in  which  it  is  strongly  observed,  that 
*'  the  two  estates,  viz.  for  life  and  i a  fee,  or  rather 
one  knotted  estate,  are  so  confounded  together 
in  one  person,  that  he  cannot  sever  them  and 
make  them  distinct  estates ;  for  he  cannot  grant  the 
estate  for  life  reserving  to  himself  the  fee-simple, 
nor  can  he  grant  the  fee-simple  and  reserve  the 
estate  for  life  ;  but  he  may  pass  away  all  his  inte- 
rest by  feoffment,  or  he  may  forfeit  all.** — See 
Bro.  Nom.  Cas.  pi.  115.  It  also  much  agrees  with 
the  language  of  Lord  Coke's  Report  of  IViscoVt 
case.    (See  3  Co.  61,  a.) 

(d)  Wright  V.  Pilling  (Gilbert,  150).  Trinity 
Term,  4  Geo.  1. — Lord  Cowper,  C.,  in  this  case, 
**  thought  a  judgment  creditor  mif^ht  as  well  secure 
himself,  by  taking  in  a  prior  mortgage,  as  a  third 
motgagee,  for  that  his  judgment  was  a  lien  on  tbe 
land  ;  and  when  he  gets  in  a  prior  mortgage,  that 
ought  not  to  be  taken  from  him  till  payment  of  his 
whole  debt.*' 

(e)  Brace  v.  TTie  Ducheis  of  Marlborough  (2  Peers 
Williams,  491).  Michaelmas  Term,  1728.— If  a 
judgment  creditor,  or  creditor  by  statnte  or  recog- 
nizance, buys  in  the  first  mortgage,  he  shall  not 
tack  it  to  his  judgment,  &c.,  and  thereby  gain  a  pre- 
ference ;  for  one  cannot  call  a  judgment  creditor  a 
purchaser,  nor  has  such  a  creditor  any  right  to  the 
land;  he  has  neither  jus  in  re  nor  ad  rem,  and 
therefore,  though  he  releases  all  his  ri^rht  to  the 
land,  he  may  extend  it  afterwards.  All  that  he  has 
by  the  judgment  is  a  lien  upon  tbe  land ;  but  non 
constat  whether  he  ever  will  make  use  thereof,  for 
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where  the  creditor  has  actually  an  estate,  his  lien  is  specific.  That  is  confirmed 
by  Hedworth  w. Primate  (Hardress,  318).  (a)  It  is  assumed  in  all  the  cases  that 
the  advance  was  made  without  notice.  It  has  been  said  that,  by  law,  the 
judgment  creditor  obtains  only  such  interest  as  the  debtor  has;  but  the  statute 
of  Edward,  which  determines  the  right  of  judgment  creditors,  could  not  have 
contemplated  equitable  mortgages,  then  altc^ther  unknowi>«  There  is  a 
stronger  equity  m  favour  of  a  judgment  creditor ;  but  the  Court  cannot  go  into 
the  inquiry  as  to  which  equity  is  the  superior,  as  the  judgment  creditor  has  a 
legal  estate. 

J.  RiMsell. — The  judgment  creditor,  when  he  has  obtained  an  elegit 9  has  an 
estate  as  much  as  any  other  holder  of  a  beneficial  estate ;  he  can  ccmipd  the 
tenants  to  pay  their  rents  without  attornment.  He  cannot  be  lower  than  a 
party  who  has  a  term  for  years,  and  he  has  better  remedies.  Why  should  Ik 
be  reduced  below  a  termor  ?  It  is  said  that  a  termor  comes  in  by  special  con- 
tract, and  the  tenant  by  el^t  under  an  Act  of  Parliament  only ;  and  that  the 
judgment  creditor  cannot  take  more  than  the  debtor  could  lawfully  give.  But 
the  law  gives  the  creditor  the  estate,  which  is  a  circumstance  not  adverted  to  by 
the  Vice-Chancellor  in  his  judgment.  But  the  question  is  not  what  the  judg- 
ment creditor  may  take,  but  what  this  Court  will  take  for  him.  He  takes  a 
legal  estate,  and  the  other  side  must  make  out  an  equitable  case  suflBciently 
strong  to  take  the  legal  estate  out  of  the  defendant,  it  is  not  enough  to  shew 
that  the  equitable  mortgagee  has  the  prior  equitable  estate,  unless  the  consdenoe 
of  the  judgment  creditor  be  afiected.  The  legal  incumbrancer  of  a  mere  trustee 
is  not  allowed  to  affect  the  land ;  but  trustee  and  cestui  que  truit  are  definite 
and  legal  relations,  and  to  take  a  principle  from  that  to  apply  to  the  relations 
of  debtor  and  creditor,  is  to  confound  relations  in  which  there  is  no  analogy. 
He  also  referred  to  Ray  v.  Ray  (Coop.  264)  ;  (6)  Ex  parte  Giles  (1  Dea.  k 
Chitty,  548) ;  (c)  Ew  parte  Haxgh  (11  Ves.  403)  ;  (d)  Ew  parte  Knott  (11 
Ves.  609).  (c) 

ke  may  reooTer  the  debt  oat  of  the  goods  of  the  (e)  Rx  parte  OiUi  (1  Dea.  &  Chit.  548).  iiAj 
flognisor  by  fieri  facias^  or  may  take  the  body,  aad  38,  1833.— The  Court  of  Review  decided,  that 
then,  daring  the  defendant's  Ufe,  he  can  have  no  taking  an  allowance  onder  eommlaaion  docs  a^o 
other  execation ;  besides,  the  jadgment  creditor  predade  an  application  by  bankrupt  to  euperaede. 
does  not  lend  his  money  apon  the  immediate  view  (d)  Bx  parte  Haigh  (11  Ves.  403).  Angoit, 
or  contemplation  of  the  cogniaor's  real  estate,  for  1805.  Lord  Eldon,  C.— The  oliject  of  this  pctidss 
the  land  afterwards  purchased  may  be  extended  on  was  to  establish  a  seoarity  apon  a  leasehdtl  estate, 
the  judgment ;  nor  is  hedeceiYcd  or  defrauded  though  by  way  of  equitable  mortgage,  in  consequence  of  s 
the  cogoizor  of  the  jadgment  bad  before  made  twenty  deposit  of  tbe  lease  by  partiM  who,  being  in  debt 
Bortgages  of  all  his  real  estate,  whereas,  a  mort-  to  the  petitioner,  and  in  very  embarrassed  drcon- 
gagre  is  defrauded  or  deceived  if  tbe  mortgagor  stances,  applied  to  him  for  asaistance  by  discovat- 
befcre  that  time  mortgaged  his  land  to  another ;  and  ing,  after  which  application  the  lease  was  delivered, 
it  is  such  a  fraud  as  the  Pariiament  takes  notice  of.  In  confirming  the  report  in  favour  of  this  defiosit 
and  punishes  by  foreclosing  such  mortgagor  who  as  an  equitable  mortgage,  Lord  Eldon  aaid,  *'  Tbe 
mortgages  his  land  a  second  time  without  giving  case  of  RuueU  v.  RmsaeU  (1  Bro.  C.  C.  369)  is 
Botice  of  the  first  mortgage ;  and  in  that  respect  this  a  decision  much  to  be  lamented,  that  a  mere  de- 
case  differs  from  a  puisne  mortgagee's  buying  ia  the  posit  of  deeds  shall  be  coasidered  aa  evidence  of  sn 
first  mortgage.  agreement  to  make  a  mortgage.  That  dedsiSB 
(a)  Hedworth  v.  Primate  (Hardress,  318).  Mich,  has  led  to  discussion  upon  the  truth  and  probability 
14  Car.  2. — A.  acknowledged  a  statute  to  B.  for  of  evidence,  which  the  very  object  of  the  Statoteof 

Cyment  of  800/.  and  interest,  upon  which  A.*s  Frauds  was  entirely  to  exclude.     In  this  case  these 

ids  were  extended;  and  A.,  for  a  valaable  consider,  parties,  being  unquestionably  pressed  to  the  very 

atioD,  setUed  the  same  lands  in  tail,  and  afterwards  verge  of  bankruptcy,  unless  immediately  afsisted, 

borrowed  money  of  B. ;  and  it  was  agreed  bv  arti-  and  being  indebted  to  the  petitioner,  applied  to  him 

cles,  that  the  extent  should  stand  a  security  for  tbe  to  discount.     He  hesitated  at  first.     The  lease  wss 

last  money.   A.  aftervrards  died,  and  the  800/.  with  deposited ;  and  it  is  diflkult  to  colleet  whether  tk 

interest  was    satisfied    by  receipt  of  the  profits,  original  deposit  was  a  security  for  tbe  bills  then  dis- 

C.  B.  Hale  decided  that  the  issue  in  tail  should  not  counted,   or  fature  discounts.      The  rule    (and  I 

be  relieved  against  the  penalty  of  the  statute.  repeat  my  regret  that  it  ever  waa  established)  cslb 

{b)  Ray  v.  Ray  (Coop.  Rep.  364).     June,  1815.  upon  the  Court  to  decide,  upon  parol   rvideoee, 

Sir  Thomas  Plomer,  V.  C. — After  a  lapse  of  six  what  is  the  meaning  of  the  deposit ;  which,  inde* 

or  seven  years,  equity  will  not  restrain  by  injunc-  pendent  of  tbe  Statute  of  Frauds,  ought  always  to 

tion  a  creditor  of  an  executor  from  taking  in  execu-  be  in  vrriting.     Still,  after  that  decision,  we  mmt 

tion  the  goods  of  the  testator  for  the  executor's  own  engage  with  that  difficulty." 

debt.  (e)  Bx  parte  Knott  (11  Yea.  609).     Febrony, 
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Samitty,  in  reply.— In  the  case  where  a  man  sells  land,  he  has  a  lien  for  the 
unpaid  purchase-money ;  and  the  purchaser  is  not  entitled  to  call  for  the  rents 
until  the  whole  of  tbe  purchase-money  has  been  paid :  the  estate  remains 
charged  in  his  hands.  Now  a  mortgagee  is  a  purchaser  pro  tanto.  So  in  the 
case  of  articles  on  a  marriage^  the  parties  benencially  interested  are  in  the  same 
situation  as  an  equitable  mortgagee.  In  all  the  cases  which  have  been  referred 
to^  it  is  assumed  that  the  iudgment  creditor  is  subject  to  prior  equities ;  and 
nothing  is  anywhere  said  that  the  sendinff  out  an  elegit  makes  any  difference. 
In  taking  an  equitable  mortga^,  a  man  advances  money  on  the  security  of  the 
land  itself,  not  subject  to  prior  incumbrances ;  or  if  there  be  prior  incumbrances 
undisclosed,  there  must  be  fraud,  and  a  question  arises  between  two  innocent 
parties.  In  the  case  of  a  judgment,  tbe  proceeding  is  compulsory,  and  the 
creditor  takes  only  what  the  debtor  can  give  him.  It  is  dear  that  assignees  in 
bankruptcy  take  only  what  estate  a  debtor  had,  so  the  judgment  cremtor  has 
the  same  interest.  The  case  of  Meek  v.  KeiUeweU  (1  PhilL  842)  explains  tbe 
extent  to  which  the  Court  acts  in  an  imperfect  voluntary  conveyance.  Mr. 
Walker  had  referred  to,  and  commented  on.  Doe  v.  Britten. 

The  LORD  CHANCELLOR.— There  it  was  held  that  all  the  interest  of 
the  bankrupt  in  the  estate  over  which  be  had  a  power  passed  to  his  aJssigneeiy 
not  subject  to  the  power. 

RomiUy. — The  question  comes  back  to  this,  that  the  judgment  creditor  can 
only  take  what  the  debtw  had  ;  and  if  that  be  so,  the  doctrine  of  tacking  does 
not  rdate  to  the  question.  There  is  an  error  in  the  statement  that  the  possessor 
of  a  legal  estate  is  always  entitled  to  tack ;  thore  may  be  a  legal  estate  to  which 
tacking  does  not  relate ;  many  cases  may  be  stated  in  which  a  person  could  get 
in  a  legal  estate,  but  could  not,  therefore,  claim  paramount  to  a  prior  equitable 
incumbrancer.  A  termcnr  could  not  turn  out  a  tenant  b^  elegit.  In  Casberd 
▼•  The  Attorney-General  it  was  held  that  the  equitable  mterest  could  not  pre- 
vail against  the  Crown,  because  the  Crown  is  not  subject  to  trusts.  The  term 
was  outstanding,  and  the  question  was,  which  had  the  better  right  to  call  for 
the  assignment  of  the  term.  In  Wilhughby  v.  WiUoughby  the  creditor  did 
not  obtain  the  lesal  estate  as  a  judgment  creditor,  but  it  was  in  him  before. 
That,  then,  was  the  same  as  in  Ceuiberd  v.  The  Jttomey-Generaly  of  which 
Lord  Cottenham  says,  ^<  I  was  a  good  deal  struck  with  the  case  of  Casberd  v. 
The  Attomey-^Generalj  decided  m  the  Exchequer  by  a  high  authority,  and 
evidently  after  considerable  pains  taken  to  ascertain  the  law  on  the  subject ;  but 
I  was  much  relieved  when  I  read  the  case,  because  I  observe  the  Chief  Baron 

ia06.  liord  EldoD,  C— Theelaiiii  totakcVj  athSrd  will  intend  that  he  aaket  that  advance  meaning  to 
aorC^agee  having  taken  in  Uie  flnt  mor^;age  of  take  a  seewity  upon  the  land  for  both ;  snd  he  may 
lakontance,  but  snl^|eet  to  an  ontatendlng  term  taek;  but  if  he  remaiaa  a  mere  judgment  eredltor» 
given  up  as  against  a  mesne  incombraneer,  as  i^gainst  the  Court  savs  he  does  not  deal  upon  the  Isithof 
the  asttgnees  under  the  bankmptqr  of  the  mort-  the  land  in  this  sense,  that  he  does  not  contract  for 
g^gee.  QuarB,  The  oommission  being  rabeeqiient  an  Interest  in  the  land,  and  therefore  is  entitled 
to  the  last  mortgage,  whether  the  act  of  bank-  only,  as  a  judment  ersditor,  to  an  elegit,  and  he 
mptey  was  previously  doubtful?  No  objection  cannot  tack.  But  that  is  not  the  case  of  a  creditor, 
that  the  consideration  of  the  last  mortgage  was  originally  by  simple  contract,  bond,  or  judgment,  who 
a  debt  originally  by  simple  contract.  Lord  thinks  proper  to  say  he  will  remain  such  no  longer,  but 
Eldon,  after  referring  to  the  foots,  said,  "That  will  have  either  payment  or  a  pledge  for  his  money  ; 
appeared  to  me,  to  all  equitable  intents,  a  seen-  that  is,  for  a  continuance  of  the  loan  he  will  have  an 
rity  upon  the  land.  The  effect  of  the  subse-  interest  in  the  land,  and  that  only.  The  contract  is 
quent  transaction  is  a  contract  that  the  land  shall  changed.  Before,  he  could  call  for  immediate  pay- 
be  pledged  for  the  debt.  I  have  not  altered  my  meat  of  what  was  due ;  but  after  the  mortgage,  he 
opinion  upon  looking  into  the  case  of  Brace  v.  The  can  only  call  for  payment  at  the  day  upon  which,  by 
JweAesf  Of  Afor^oroM^A,  which  goes  upon  this — that  the  contract,  the  money  is  to  be  paid,  a  situation 
amerejndgment  creditor,  though  he  ^Nsls  originally  altogether  different  in  point  of  contract.  As  be- 
for  a  lien,  does  not  get  an  estate  originally  in  the  tween  him  and  the  assignees  of  the  bankrupt,  who 
land.  He  has  neither >M  tfi  re  nor /la  od  rem.  But 
If  there  is  once  a  creditor  by  mortgage,  and  he  after- 
wards advances  money  upon  a  judgment,  the  Court  ble  that  objection  can  be  made." 


are  only  parliamentarv  mntees  for  the  creditors, 
having  no  interest  in  the  land  before,  it  is  impossi- 
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puts  it  entirely  upon  this — that  it  was  not  a  contest  between  a  legal  title  and  an 
equitable  claim,  but  that  there  was  no  legal  title.*"  It  is  plain  that  his  lordship 
misunderstood  the  question  in  that  case,  having  read  it  from  Price's  report, 
which  is  inaccurate ;  the  question  was,  whether  tne  extent  gave  a  better  title  to 
hold  the  land  than  an  elegit^  and  it  was  held  that  the  el^t  creditor  was  not  m 
a  better  position  than  the  extent.  Lord  Eldon,  also,  in  Ew  parte  Knotty  said, 
**  That  appeared  to  me,  to  all  ec^uitable  intents,  a  security  upon  the  land.  The 
effect  of  tne  subsequent  transaction  is  a  contract  that  the  land  shall  be  pledged 
for  the  debt.  I  have  not  altered  my  opinion  upon  looking  into  the  case  of 
Brace  v.  The  Duchess  of  Marlborough^  which  goes  upon  this,  that  a  mere 
jud^ent  creditor,  though  he  deals  originally  for  a  lien,  does  not  get  an  estate 
originally  in  the  land.  He  has  neither  jW  in  re  not  jus  ad  rem.  But  if  tbeie 
was  once  a  creditor  by  mortgage,  and  he  afterwards  advances  more  money  upon 
a  judgment,  the  Court  will  intend  that  he  makes  that  advance,  meaning  to  take 
security  upon  the  land  for  both,  and  he  may  tack :  but  if  he  remains  a  mere 
judgment  creditor,  the  Court  says  he  does  not  deal  upon  the  faith  of  the  lanc^ 
m  this  sense,  that  he  does  not  contract  for  an  interest  m  the  land,  and  therefore 
is  only  entitled,  as  a  judgment  creditor,  to  an  elegit^  and  he  cannot  tack.^  Lord 
Eldon  says,  that  a  mere  judgment  does  not  give  any  estate  in  the  land ;  and 
does  not  suggest  that  an  elegit  will  give  him  a  right  to  tack.  The  judgment 
creditor,  therefore,  takes  subject  to  the  prior  equitable  estate. 

The  LORD  CHANCELLOR What  the  defendants  say  is,  that  the 

creditor  takes  subject  to  the  prior  equity,  and  getting  in  the  legal  estate  will 
prevail  over  the  owner  of  such  prior  equity. 

Romilly. — That  would  not  be  so.  Jf  they  took  subject  to  the  prior  equit* 
able  mortgage,  no  notice  was  necessary.  In  the  case  put,  of  joint  tenants,  the 
contract  is,  in  equity,  a  severance  wholly  or  pro  tanto.  An  elegit  is  nodiing 
more  than  a  perfect  judgment  to  authorize  the  creditor  to  take  something  out 
of  the  land  of  his  debtor. 

The  LORD  CHANCELLOR.— They  say  that  it  gives  him  a  right  to  hold 
the  land  under  the  judgment. 

Romillg. — The  2  &  8  Vict.  c.  11,  shews  the  construction  to  be  put  upon  the 
former  Act. 

The  LORD  CHANCELLOR.— I  will  consider  this  case.  There  seems  ta 
be  an  incidental  opinion  by  Lord  Cottenham  against  an  express  decision  I7 
Vice-Chancellor  Wigram. 

July,  1846. 

Lord  Lyndhurst,  before  resigning  the  seals,  delivered  to  the  registrar  a  brief 
note,  by  which  he  shortly  affirmed  the  judgment  of  Vice-Chancellor  W^igram. 
The  reporter  has  not  succeeded  in  procuring  a  copy  of  such  note ;  but  he  has 
been  informed  that  it  is  very  brief,  and  contains  little  more  than  a  simple 
affirmance  pf  the  decision. 
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COURT  OF  EXCHEQUER. 
[Equity  Side. — Sittings  in  Banco  after  Hilary  Teem. 
February  9, 1847. 
The  Attorney-General  v.  Hallett.  (a) 

Injunction — Watte  qf/orett. 

Where  the  title  to  the  ettate  alleged  to  be  watted  it  in  ditpute^  the  Court  of  Exchequer  will  not 
tntetfere  at  a  court  of  equity  in  revenue  mattert  by  injunction  to  rettrain  a  perton  from  cutting 
underwood t  ^c.  in  aforett,  unlett  it  be  thewn  that  irreparable  injury  will  retult,  etpedally  where 
drfendant  and  hit  predecettort  have  been  in  the  habit  for  twenty  yeart  of  cutting  underwood  ai 
certain  teatont. 

THE  Soliciior-General  {Matde  with  him)  moved  for  an  injunction  against 
the  defendant  to  restrain  him  from  committing  waste  witliin  the  forest  of 
Waltham.  An  information  had  been  filed  by  the  Attorney-General  against 
the  defendant,  and  was  now  pending  in  this  court ;  but  since  the  filing  of  the 
information  the  defendant  has  continued  to  cut  down  holly  trees  and  under- 
wood  in  the  forest,  and  it  is  to  restrain  him  from  so  doing  that  this  application 
is  made  to  the  Court,  pending  the  issue  on  the  information.  The  information 
states,  that  her  Majesty  is  seised  in  right  of  her  Crown  of  the  forest  of  Wal* 
tham,  and  that  defendant  had  encroached  on  the  soil  of  the  forest,  and  had 
committed  waste  and  destruction  by  cutting  down  vert  and  underwood  within 
the  forest.  The  defendant  had  pleaded  that  the  portion  of  land  which  he 
claimed  was  not  part  and  parcel  of  the  forest ;  to  this  there  was  a  demurrer, 
which  was  argued  in  Trinity  Term,  and  the  Court  took  time  to  consider,  and 
no  judgment  has  yet  been  ^ven.  [Rolve,  B. — The  ordinary  rule  is,  that 
you  cannot  have  an  injunction  whilst  the  title  is  in  dispute,  and  here  the 
defendant  disputes  the  title  of  the  Crown.]  But  supposing  that  it  should  turn 
out  that  he  has  no  title,  and  that  the  estate  which  he  has  fenced  in  does  form 
part  of  the  forest,  unless  restrained  by  this  Court  until  the  question  of  title 
shall  be  decided,  the  defendant  will  gain  all  he  wants,  and  be  may  in  the  mean- 
time cut  down  that  part  of  the  forest.  The  bearing  applicable  to  such  cases  is 
to  be  found  in  Manwood'*s  "  Forest  Laws,''  ch.  8,  p.  148,  where  it  is  laid  down, 
*<  that  if  a  man  do  sell  his  woods,  which  are  coverts  within  the  forest,  without 
license,  and  yet  doth  so  fence  his  woods  round  about,  that  they  are  well  pre* 
served  to  grow  again,  and  that  in  a  short  time,  then  it  shall  l>e  waste  of  the 
forest,  forasmuch  as  the  coverts  of  the  forest  are  thereby  lessened  and  wasted, 
but  it  is  not  a  destruction  of  the  forest,  because  the  woods  are  not  utterly 
destroyed,  but  preserved  to  grow  again  ;  for  asit  isholden  at  the  common  law, 
that  if  a  tenant  for  term  of  years  do  cut  down  woods  and  sell  them,  it  is  a 
waste,  although  that  the  same  woods  do  grow  again ;  even  so  it  is  by  the  forest 
law,  that  if  a  man  do  cut  down  a  covert  of  the  forest  without  license,  the  same 
is  waste  of  the  forest,  although  that  the  covert  do  grow  again ;  forasmuch  as 
the  same  selling  of  the  covert  doth  for  the  time  cause  the  exile  and  banishment 
of  the  wild  beasts  from  the  place.''  The  affidavit  states  that  the  defendant  is 
cutting  down  and  clearing  away  all  the  holly  trees  and  underwood,  and  that  he 
is  going  to  make  a  clearance  of  the  whole;  as  I  have  cited  from  Manwood,  it 
is  waste  of  the  forest  to  cut  underwood,  and  if  the  title  set  up  is  to  prevent  an 
(a)  Reported  by  T,  S.  Cora,  Efq.y  Bvrister-at^law. 
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injunction,  the  Crown,  when  it  comes  in,  may  have  damnasa  JuBredita^ 
[Parke,  B. — If  you  can  shew  that  he  is  about  to  commit  an  irreparabk 
injury,  we  may  perhaps  interfere.  Alderson,  B. — ^What  is  there  to  shew  that 
the  injury  here  is  irreparable?  Cutting  underwood  is  cutting  the  ordinary 
profits  of  the  land.]  If  he  commits  waste  by  cutting  down  the  underwood  and 
covert,  the  forest  cannot  exist— he  commits  an  irreparable  injury.  [Paeke,  B. 
— What  is  the  extent  of  the  piece  claimed  by  defendant  ?]  A  very  small  po^ 
tion  of  the  whole  forest, — about  ^ven  acres.  [Parke,  B. — It  is  not  irrepa- 
rable mischief,  regard  being  had  to  the  extent  of  the  forest.  If  the  forest  nad 
consisted  only  of  these  eleven  acres,  then  irreparaUe  injury  would  be  done^ 
because  the  breeding  of  deer  would  be  stopped,  there  being  no  vert  and  covert 
Alderson,  B. — Can  we  make  a  different  rule  for  the  Crown  than  for  iDdi- 
viduals?J  The  passage  dted  from  Manwood  seems  exactly  in  point,  and 
courts  of  equity  will  grant  an  injunction  to  restrain  a  party  fronl  destroying  the 
estate  whilst  a  dispute  is  pending :  the  case  ot  Hanson  v.  Gardner  (7  Yes.  job. 
808) ;  Kinder  v.  Jones  (17  Ves.  110),  where  an  injunction  was  granted  to 
restrain  a  party  from  fdling  timber.  (Wkiichurch  v.  Holworthy^  19  Ves.  9^) 
In  the  case  of  a  bill  of  exchange,  or  money  in  the  funds,  the  Court  of  Chai^ 
eery  will  grant  an  injunction  to  restrain  the  party  from  parting  with  thep(» 
session.  [Alderson,  B. — In  Hanson  v.  Gardner  there  is  a  case  cited, 
Robinson  v.  Lord  Byron^  which  is  decidedly  against  you.  Parks,  B.— 
Kinder  v.  Jones  was  a  case  of  ornamental  timber,  and  tfaien  the  injury  midit 
be  irreparable  ;  and  as  to  a  bill  of  exchange,  if  it  were  passed  away  to  a  thud 
party  for  value,  it  would  give  such  third  puty  a  right,  and  the  injury  would 
therefore  be  irreparable.  Alderson,  B.— WKat  damages  could  you  recover 
by  the  information  ?1     Damages  up  to  the  time  of  judgment. 

Willis^  for  the  defendant. — This  motion  ought  to  be  refused.  The  informa- 
tion is  in  very  general  terms :  it  states  simply  that  her  Majesty  was  seised  of 
the  forest  of  Waltham ;  that  the  forest  has  all  the  incidents  of  a  forest ;  that 
the  defendant  has  dug  a  deep  and  wide  ditch,  and  intrenched  a  part  of  the 
forest,  and  prays  an  injunction  to  restrain  him  from  cutting  trees  and  under- 
wood of  the  forest.  I  submit  that  on  the  face  of  the  information  no  case  is 
made  out  on  the  part  of  the  Crown.  Then  comes  the  answer  of  the  defendant, 
which  puts  it  on  the  Crown  to  prove  that  it  is  a  forest.  As  to  the  fence  and 
ditch — [Alderson,  B. — That  is  clearly  not  irreparable;  it  may  be  filled  up 
to-morrow.]  It  is  stated  in  the  answer,  that  the  making  of  the  ditch  and  feooe 
is  simply  the  repairing  of  a  fence  and  ditch,  whidi  were  there  before,  and  the 
defendant  verily  believes  that  the  fence  and  ditch  were  there  upwards  of  ooe 
hundred  years;  it  states  that  an  information  was  filed  in  consequence  of 
defendant  having  repaired  the  said  ditch  round  his  estate,  and  that  he  had 
done  so  oftentimes  before,  of  which  estate  defendant  was,  at  the  time  of  the 
repair,  seised  in  fee-simple  in  possession,  and  which  was  part  of  defendant's 
said  estate,  and  had  been  there  for  more  than  one  hundred  years  ;  and  that  be 
has  lately,  at  the  proper  season,  commenced  cutting  underwood,  and  that  be 
has  formerly,  during  three  years,  cut  holly  trees  and  underwood,  and  that 
fnrmer  owners  have  cut  holly  trees  and  underwood  for  more  dian  twea^ 
years. 

Parke,  B. — We  all  think  that  this  is  not  a  case  in  which  the  Court  caa 
interfere  by  injunction  before  trial ;  it  must  be  something  that  will  fall  witbia 
the  meaning  of  irreparable  injury,  and  there  is  no  case  shewn  to  us  which 
would  prove  that,  though  this  is  waste  in  the  forest,  it  is  irreparable  injuiy; 
he  is  only  doing  that  which  he  has  done  before,  and  which  his  predecessors 
have  done  for  twenty  years  before ;  and  as  it  is  not  irreparable  injury  to  the 


TFTLUS  V.  DOUGLAS.  M7 

tlie  Court  will  not  interfere,  unless  the  dama^  is  such  as  could  not  be 
eoBspensated  by  damages  to  be  recovered  by  the  information,  and  no  case 
ha  been  cited  to  shew  that  the  Court  would  interfere  in  a  case  of  this 
description* 

AxPEBSON,  B. — It  does  not  appear  that  any  thing  has  been  done  by  the 
parties  here  which  cannot  be  repaired  by  the  court  of  law,  by  the  damages 
irfm^  they  may  give.  It  is  contended  that  things  which  otow  from  year  to 
jemr  might  not  be  cut :  surely  the  parties  are  to  go  on  in  the  ordinary  course 
of  cnltivation ;  and  here  the  defenaant  is  doing  no  more  than  his  predecessors 
have  done  for  the  last  twenty  years,  and  what  has  produced  no  injury  for 
twenty  years  may  still  go  on. 

BoLFE,  B. — I  am  of  the  same  opinion.  It  is  not  to  be  supposed  that  in 
every  case  of  disputed  title  the  Court  will  interfere  in  the  mamier  prayed  in 
this  case ;  it  will  only  interfere  where  there  is  a  bond  fde  dispute  to  prevent 
irreparable  injury.  Here  it  is  not  suggested  in  the  bill  that  irreparable  injury 
w31  result ;  it  is  only  suggested  that  he  is  cutting  holly  bushes  and  under- 
WDod,  and  his  answer  is,  that  he  has  done  so  for  three  years,  as  his  predecessors 
hod  done  for  twenty  years.  Without  saying  that  the  Court  would  not  crant 
an  injunction,  even  though  there  might  be  compensation  in  damages,  this  is 
not  a  case  which  would  require  the  Court  to  inteitere. 

PULTT,  B.— What  Mr.  Hallett  has  done  is  merely  the  ordinary  enjoyment 
of  Ins  property,  and  has  been  so  enjoyed  for  more  than  twenty  years;  and  for 
any  injury  the  Crown  has  sustained,  it  will  be  compensated  by  damages. 

Refused. 

fUDock,  L.  C.  B.,  was  sitting  at  Nisi  Prius. 


ROLLS  COURT. 

December  5, 1846,  and  January  89, 1847. 
Willis  v.  Douglas,  (a) 

WUl^€^muh'U€tum^Ab»oiui€  gift^UmMeiUm^JoM  tenaney,  or  ttnaney  m  common— The  uxtrd 
**  their  *'  coneiried  to  mean  nveral  or  i$uiividual^  and  not  a  eteM. 

A  UeUstrufj  hy  her  wilh  goM  the  remamder  qf  her  funded  property,  qfter  aU  the  leyaeiee  were  die- 
ektaryed^  and  at  the  deceaae  afher  aieter  (to  whom  she  had  given  an  interest  for  life),  to  trustees 
w  irmst  to  be  equally  divided  between  three  first  cousins  (females),  therein  named,  and  directed 
thebUereet  arising  ther^rom  to  be  received  by  the  trustees  and  equally  divided,  share  and  share 
,  between  the  three  cousins,  separate  from  their  husbands,  and  for  their  sole  use,  and  at  their 
tee  to  be  divided  amongst  their  daughters.— 

J  that  though  at  first  there  woe  an  absolute  gift  to  the  cousins,  it  was  (tfterwards  cut  down  to  a 

ffff  to  each  t^them  of  a  third  part  of  the  income  for  life,  with  remainder  to  the  children  of  each 
im  tkeir  respective  shares. 

PTIHE  testatrix,  Mary  Seaman,  of  the  parish  of  Walcot,  in  the  cit^  of  Bath, 
i  by  her  will,  bearing  date  the  24th  of  March,  1826,  after  givmg  several 
legacies,  and  bequeathing  the  income  of  certain  stocks  and  funds  to  her  sister, 
Jane  Somerville,  for  life,  made  the  following  bequest :— "  The  remamder  of  my 
funded  property,  after  the  legacies  are  all  macharg^*  ^^  ^^  *^  decease  of  my 
(o)  Reported  by  J.  Macaulat,  ^^  -,4Xt^^^"*^"^^* 
VOL.  II.  Y        ^^xW 
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sister,  I  give  to  Francis  Willis,  Esq.,  and  the  Rev.  Charles  Johnson,  jun.,  in 
trust,  to  be  equally  divided  between  my  first  cousins,  Mary  Johnson,  Charlotte 
Lovell,  and  Lucy  Atty ;  the  interest  arising  therefrom  to  be  received  by  the 
said  Francis  Willis,  Esq.,  and  the  Rev.  Charles  Johnson,  jun.,  the  trustees  for 
the  same,  and  equally  divided,  share  and  share  alike,  between  the  said  Mary 
Johnson,  Charlotte  Lovell,  and  Lucy  Atty,  separate  from  and  distinct  from 
their  said  husbands  and  for  their  sole  use,  and  at  their  decease  to  be  divided 
amongst  their  daughters.'^  The  testatrix  died,  leaving  her  sister,  Jane  Somer- 
ville,  and  her  three  cousins,  Mrs.  Johnson,  Mrs.  Lovdl,  and  Mrs.  Atty  (who 
were,  in  fact,  her  nieces),  her  surviving.  Afterwards,  Jane  Somerviue  also 
died,  and  thereupon  the  gift  to  Mrs.  Johnson,  Mrs.  Lovell,  and  Mrs.  Atty, 
who  were  all  then  living,  took  effect  in  possession.  Mrs.  Johnson  next  died, 
leaving  five  daughters ;  out  Mrs.  Lovell  and  Mrs.  Atty  are  still  living,  and  the 
former  has  five  and  the  latter  four  daughters.  On  the  death  of  Mrs.  Johnson, 
the  question  arose  whether  her  one-third  part  of  the  income  of  the  funded  pro- 
perty, so  given  by  the  testatrix,  passed  to  the  two  surviving  tenants  for  life  by 
survivorship,  or  whether  one-third  of  the  corpus  was  then  to  be  distributed 
among  Mrs.  Johnson^s  daughters ;  and  as  this  did  not  appear  altogether  clear, 
a  suit  became  necessary.  Accordingly  the  trustees  filed  a  bill  to  carry  the 
trusts  of  the  will  into  execution,  and  the  cause  having  come  on  to  be  heard  on  the 
SSnd  of  April,  184?5,  a  decree  was  made  therein,  referring  it  to  the  Master  to 
make  the  usual  inquiries,  and  he  found,  among  other  things,  the  facts  already 
stated.     The  cause  now  came  on  upon  further  directions. 

Kinder sley  and  Glasse,  for  the  plaintiffs,  the  trustees,  stated  the  facts  of  the  case. 

Hodgson  and  Bailyj  for  Mrs.  Lovell,  now  claiming  a  moiety  of  the  income 
of  the  funded  property  for  life. — The  question  is,  whether  there  is  a  tenancy  in 
common  between  the  three  tenants  for  life  as  long  as  they  live,  with  a  cross 
remainder  over,  in  the  share  of  each  one  dying,  to  the  survivors  or  survivor  for 
life  ;  or  whether  the  corpus  of  the  share  of  each,  upon  her  death,  becomes  dis- 
tributable among  her  daughters.  The  testatrix,  in  effect,  says,  "  As  to  all  my 
funded  property,  I  give  as  follows,  that  is,  the  interest  thereof,  to  be  divided 
equally  among  the  three  cousins,  and  at  their  decease  the  fund  to  be  equally 
divided  among  their  daughters.*"  Now  what  were  the  daughters  to  take  ?  If 
they  were  intended  to  take  an  aliquot  share  of  the  fund,  as  it  is  submitted  they 
were,  in  order  to  give  them  an  equal  share  it  must  be  permitted  to  remain  whole 
till  the  death  of  the  survivor  of  the  three  cousins ;  and  it  is  at  their  decease, 
—which  is  the  same  as  saying  when  they  are  dead — that  is,  when  they  are  all 
dead, — that  the  fund  is  to  be  equally  divided  among  their  daughters ;  and  the 
gift  being  to  them  equally,  to  be  divided  between  them,  is  a  gift  to  them  per 
capita^  if  they  are  to  take  equal  shares.  It  cannot  be  said  there  is  no  ambi- 
guity, there  no  doubt  is ;  but  the  proposed  construction,  it  is  submitted,  is 
consistent  with  the  words  of  the  will,  out  of  which  the  Court  will  not  go  to 
admit  an  argument  as  to  probability.     The  testatrix  has  said  the  fund  is  not  to 

So  over  to  be  divided  till  after  their  death ;  that  is,  the  death  of  all.  [The 
Iaster  of  the  Rolls. — You  contend  that  the  gift  of  the  interest  is  to  the 
three  tenants  for  life  as  tenants  in  common,  and  to  the  survivors  and 
survivor  of  them.]  A  gift  of  the  interest  to  be  divided  between  the  three 
would  give  a  tenancy  in  common  only ;  but  the  words  **  at  their  decease^ 
shew  that  the  fund  is  not  to  go  over  till  they  all  three  die,  and  so  convert 
the  tenancy  in  common  into  a  joint  tenancy.  The  division  can  only  be  made 
once,  and  that  is  at  the  death  of  all  the  three  tenants  for  Ufe,  and  there- 
fore there  is  a  joint  tenancy,  and  the  survivors  and  survivor  of  the  three 
are  entitled  to  the  whole  income  for  life.    They  cited  Malcolm  v.  Martin 
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(3  Bro.  C.  C.  606) ;  (a)  Pearce  v.  Edmeades  (3  Y.  C.  Ex.  246) ;  (6)  Tucker- 
man  V.  Jefferies  (4  Bac.  Abr.  467)  ;  (c)  1  Jarm.  Wills,  476 ;  Id.  165. 

Folletty  for  Mrs.  Atty,  in  the  same  interest  with  Mrs.  Lovell,  and  claiming 
the  other  moiety  of  the  income. — The  paramount  intention  of  the  testator  is  to 
be  looked  to  in  all  cases,  and  here  the  testatrix  intended  that  all  her  funded 
property  should  go  to  her  three  cousins  and  their  children.  Now  if  the  effect 
contended  for  by  the  other  side  is  given  to  this  will,  in  case  one  of  the  cousins 
should  die,  leaving  no  daughter,  then  her  one-third  would  be  altogether  undis- 
posed of,  and  go  over  to  other  persons  not  intended  to  take,  for  there  is  no  resi- 
duary bequest.  There  is  first  a  devise  of  real  estate,  then  a  bequest  of  all  the 
personal  estate  for  life,  then  follow  legacies,  and  last  of  all  comes  this  particular 
oequest,  but  there  is  no  residuary  gift.  The  question  is,  whether  it  is  not  clear 
that  the  intention  of  the  testatrix  was  that  that  fund  should  go  over  to  the 
survivors  and  survivor  of  the  three  nieces,  and  after  the  death  of  all,  that  it 
should  then  be  divided  among  their  daughters.  The  only  thing  against  that 
construction  are  the  words  "  equally  to  be  divided,  share  and  share  alike  ;^  but 
judges  have  held  that  there  is  nothing  in  those  words  conclusive  on  the  subject- 
He  cited  Pearce  y^Edmeades,  supra. 

Roupell  and  Willcock,  for  one  of  the  daughters  of  Mrs.  Lovell,  and  her 
husband,  said,  all  the  cases  cited  were  cases  in  which  there  was  no  division  at 
all  till  after  the  death  of  the  tenant  for  life ;  but  here  the  fund  was  divided,  and 
the  interest  of  it,  so  divided,  was  given  to  the  three  cousins ;  and  the  words 
•*  their  decease''  did  not  control  the  distinct  division  of  the  fund  so  made  by 
the  testatrix.  Then  the  subsequent  gift  to  the  children  of  the  corpus  was  a 
gift  to  them  as  a  class,  and  therefore  they  would  take  equal  shares  per  capita  ; 
and  there  was  nothing  to  prevent  the  Court  from  holding  that  as  each  of  the 
tenants  for  life  dropped,  the  (^ass  of  children  should  come  in  and  take  that  share 
equally  to  be  divided  among  them. 

Purvis,  Currie^  and  Hall^  for  others  in  the  same  interest. 

Turner^  for  some  of  the  children  of  Mrs.  Johnson,  contended  that  there 
was,  in  the  first  instance,  an  absolute  gift,  which,  by  the  subsequent  language 
of  the  clause,  was  afterwards  cut  down  to  a  life  interest  to  each  of  the  cousins 
in  one-third  of  the  funded  property,  with  remainder  to  the  daughters  of  the 
three  respectively  in  their  respective  shares.  No  argument  coind  be  drawn 
from  the  words  "  at  their  decease."  [The  Master  of  the  Rolls. — The  word 
**  their''  occurs  four  times  in  as  many  lines,  and  must  have  different  meanings.] 
He  cited  Campbell  v.  Brownrigg  (1  Phil.  301).  (d) 

Teed,  Campbelly  and  Pigott,  for  other  parties. 

Bailj/i  in  the  absence  of  Hodgson^  in  reply. 

The  Master  of  the  Rolls. — The  will  is  very  carelessly  drawn,  as  is  appa- 
rent not  merely  from  the  use  of  the  word  "  their,"  but  the  words  "  their  said 

{a)  Malcolm  y,  Martin, — Gift  to  the  children  of  their  deeease,  then    to  his  own   representatiyes. 

A.  and   the    children  of  B.    of  the    interest    of  £•  died  in  the  lifetime  of  O.,  learing  children,  and 

lySOOl.  for  life,  to  be  equally  divided  between  them,  G.  had  children  also.    G.  was  held  entiUed  to  the 

aiid  at  their  decease  the  same  to  be  divided  between  whole  interest  for  life,  and   at    his   decease  the 

the  gprandchildren  of  A.  and  B. : — Held,  a  joint  corpus  to  be  divided  among  the  children  of  £.  and 

tenancy  in  the  children ;  and  there  being  no  chil-  G.  then  liTlne. 

dren  of  A.  at  the  death  of  the  testator,  but  there  (c)  In  Tuckcrman  v.  Jefferies  there  was  a  devise 

being  grandchildren,  held  the  children  of  B.  took  to  J.  and  E.,  to  be  equally  divided  between  them 

the  whole  interest  for  their  lires,  nothing  passing  daring  their  natural  lives,  and  after  the  decease  of 

to  the  grandchildren  till  the  death  of  all.  J.  and  E.,  then  to  the  heirs  of  J.  for  ever : — Held, 

(6)  Pearce  ▼.  Edmeades, — Testator  gave  a  resi-  a  joint  tenancy  in  J.  and  E. 

due  to  trustees  to  pay  the  interest  thereof  to  E.  (d)  Campbell  ▼.  Brownrigg  was  a  case  of  a  gift  of 

and  G.  during  their  respective  natural    lives  in  a  sum  of  money  to  testator^s  daughter,  the  interest 

equal  shares,  and  after  the  decease  of  the  said  E.  to  be  paid  her  for  life,  and  the  principal  to  be  divided 

aadG.  to  assign  the  principal  to  the  children  of  among  her  children,  if  any.    There  were  no  chil- 

the  said  E.  and  G.,  in  equal  shares ;  and  if  there  dren,  and  she  took  absolutely,  the  gift  not  being 

should  be  no  children  of  the  said  £.  and  G.  living  at  cut  down. 
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husbands,^ — the  husbands  not  having  been  jprrrioudy  menticnied  in  the  irift 
The  testatrix  says^  ^  The  remainder  of  my  funded  prc^perty,  after  idi  theJMp 
cies  are  discharged,  and  at  the  death  of  my  sister,  I  gtre  to  Franck  Wwk 
and  die  Rev.  Charles  Johnson,  to  be  equally  divided  be^reen  my  first  oousms,' 
&C.  It  is  admitted  that  there  is  a  direct  gift  in  that  to  the  three  first  coaBv 
in  equal  shares ;  but  then  it  is  contended  it  is  cut  down  by  the  langaaee  in  the 
latter  part  of  the  clause.  What  follows  relates  to  the  income.  Now  uie  tests* 
trix  plainly  intended  that  the  trustees  should  have  duties  to  pcarfonSy  not 
merely  for  the  cousins  but  for  thdr  children ;  and  though  there  was  sepaittB 
interests  limited  to  the  cousins,  yet  in  accordance  with  these  was  a  trust  tar  iim 
children  ;  and  though  the  fund  was  to  remain  together,  and  the  interest  to  be 
received  and  paid  by  the  trustees,  yet  it  was  ultimately  to  be  divided  by  ibt 
same  persons.  Now  to  pass  on,  the  interest  is  to  be  paid  to  the  cousins  sepanilB 
from  their  husbands,  it  is  said  the  word  ^^  their^  means  a  class,  but  here  suek 
a  construction  would  be  absurd,  and  it  can  only  mean  their  respective  husbandi. 
Husbands  cannot  be  in  common  ;  the  term  may  be  applicable  in  that  seox  to 
any  property  which  can  be  considered  as  common,  out  to  talk  of  husbands 
bemg  in  common  is  clearly  absurd.  The  meaning  of  tfte  testatrix  is  their 
several  and  respective  husbands ;  and,  in  like  manner,  the  words  *<  for  their  sole 
use""  must  mean  for  their  several  use.  Then  tlie  words  **  at  thdr  decease"  nnnl 
refer  to  their  individual  or  several  deceases ;  though  to  be  sure  their  deaths  might 
possibly  be  contemporaneous,  but  it  is  not  at  all  likely.  We  must  have  a 
rational  construction  put  upon  the  words  ^  at  their  decease  ;^  and  the  questian 
is,  if  we  are  to  use  the  word  **  their,^  in  the  last  part  of  the  clause^  in  a 
difiPerent  sense  from  that  in  which  it  is  used  previously,  and  there  does  not 
u>pear  any  reason  to  do  so.  The  ^Rect  is,  that,  though  there  is  an  absolnte 
grn  at  fij^t,  it  is  cut  down  afterwards  to  a  life  interest  in  one-third  part  to 
each  of  the  cousins,  with  remainder  to  the  children  of  each  in  their  respectiTe 
shares. 


BOLLS  COURT. 

Februars9&ylS4n. 
Turner  r.  Hudson,  (a) 

WiU^Conttruetion — Zegacy'^DUtribuiion  per  eapita^CSauet, 
R,  H.,  by  hia  will^  bequeathed  a  peeuniary  legacy  to  each  of  hie  brothere  and  eietere  indimduaily  ml 
by  name,  who  should  be  limng  a*  hie  death;  and  he  then  bequeathed  hie  residuary  eetatete 
truiteee  in  trust  for  his  wifefbr  life,  and  qfter  her  decease  in  trust  to  distribute  the  same  m  eqvd 
shares  and  proportions  (cfter  first  paying  thereout  the  legacies  previously  given  to  each  qfth 
testator's  brothers  and  sisters  then  Itving)  between  and  amongst  each  and  every  qf  the  testatof^s 
brothers  and  sisters,  and  such  of  their  children  who  should  be  then  living,  the  parents  and  ehilim 
to  be  classed  together,  and  to  take  in  equal  shares  and  proportions : — 
Held,  that  the  residuary  estate  and  effects  were  distributable  per  et^a  among  suek  qftha  intim 
and  sisters  and  their  children  as  were  living  at  the  death  qfthe  tenant  for  l^. 

THIS  case  came  before  the  Court  upon  further  directions,  the  only  questkxn 
bein^  the  construction  of  a  clause  m  the  will  of  Mr.  Richard  Hudson^  the 
testator  m  the  cause. 

Richard  Hudson,  by  his  will,  bearing  date  the  9th  July,  1813»  bequeadied 
(a)  Reported  by  J,  Macaulat,  Btq.,  B«Ritter*at-Urw. 
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ai  fcUows : — '^  I  also  give  to  my  hrothers  aaad  sisters,  Jciin  Hodson,  Beojamia 
Hudson,  Elizabeth  Greatwick,  Eleanor  Alcock,  and  Ann  J(mes,  or  to  such  of 
tJbem  as  shall  be  living  at  the  time  of  my  decease,  the  siim  of  250/.  each ;  but 
should  my  sister  Ann  Janes  depart  this  life^  her  son  Benjamin  Jones  is  to 
neoeive  the  said  S50/.,  and  be  entitled  to  all  such  part  or  parts  of  my  estate  and 
elBfects  as  the  said  Anne  Jones  would,  or  might,  become  entitled  to  in  case  she 
surged  me.^  .  •  «  •  ^*  All  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  whether  real  or  personal,  I  devise  and  bequeath  unto  my  executors 
hereinafter  named,  upon  trust,  to  permit  my  wife,  Catherine  Hudson,  to  receive 
the  rents,  profits,  dividends,  and  annual  proceeds  thereof,  to  and  for  her  own 
•ole  use  and  benefit  during  her  life ;  her  own  receipt  to  be  a  sufficient  and 
projper  discharge  for  the  rents  and  dividends  to  be  received  by  her ;  and  from 
ana  immediatdy  after  her  decease,  upcm  trust  to  sell  my  u'eehold  house  in 
Oxford-street,  and  also  my  leasehold  houses,  by  auction ;  and  it  is  my  desire 
that  Mr.  Edward  Abbott  be  employed  as  auctioneer ;  and  to  convert  tbie  whdLe 
of  my  estate  and  effects  into  money,  and  to  distribute  the  same  in  equal  shares 
and  proportions  (after  first  paying  thereout  the  sum  of  2dOZ.  to  each  of  my 
hDOthers  and  sisters  then  living),  between  and  amongst  eadi  and  ever^  of  my 
brothers  and  sisters,  and  such  of  their  children  as  shall  be  then  living,  tKe 
parents  and  children  to  be  classed  together,  and  to  share  in  equal  proportions 
(the  children  of  Mary  Hill  are  not  included)."  And  the  testator  thereby 
appointed  his  wife,  Balph  Lonsdale,  and  John  Marks,  his  executors. 

At  the  death  of  the  testator,  his  two  brothers  and  three  sisters,  named  in 
the  will,  were  aU  living ;  but  at  the  death  of  Catherine  Hudson,  the  testator's 
widow,  they  were  all  dead, Elizabeth  Greatwick  alone  having  died  without  leaving 
issue.  On  the  death  of  Mrs.  Hudson  the  question  arose  as  to  the  distribution 
of  the  fund ;  and  it  bein^  found  necessary  to  take  the  opinion  of  the  Court  on 
the  construction  of  the  above  clause  in  the  wiU,  a  bill  was  filed  for  that  pur- 
pose, and  the  cause  coming  on  to  be  heard,  a  reference  to  the  Master  was 
directed  to  make  the  usual  inquiries.  The  cause  now  came  on  again  upon 
further  directions. 

Kinderaley  and  Chandleasj  for  the  plaintiffs,  the  children  of  some  of  the 
brothers  and  sisters,  contended  that,  as  the  fund  was  directed  to  be  converted 
only  upon  the  death  of  the  testator^s  widow,  the  tenant  for  life,  such  of  the 
brothers  and  sisters  only  as  w^e  living  at  that  time  were  entitled  to  take  any 
part  of  the  residuary  estate  and  effects ;  that  such  of  them  only  as  were  living 
at  the  testator^s  own  death  were  entided  to  the  2S0/. ;  and  as  to  the  residuary 
estate,  it  would  be  extraordinary  to  say,  that  though  the  diildren  of  brothers 
and  Bisters  must  be  living  at  the  death  of  the  tenant  for  life  to  entitle  them  to 
take  any  part  of  it,  yet  me  brothers  and  sisters  tibemselves  need  not ;  and  that 
it  was  tne  object  o£  the  testator  to  create  a  dass  consisting  of  the  brothers  and 
akters  and  their  children,  and  therefore  the  words  '<  who  shall  be  then  livrng"" 
applied  to  the  whole. 

Lowndes,  Roupell^  Xoe,  and  Boyie,  for  other  parties. 

K.  Parker  and  Foater^  for  the  l^;al  personal  representatives  of  the  deceased 
cihildren  of  the  testator's  brothers,  referred  to  the  bequest  of  the  250/.  as 
indicating  the  time  when  the  residuary  bequest  was  to  take  effect,  and  that 
diildren  ^'  then  living^  meant  living  at  the  testator's  death. 

Turner  and  Wemfd,  for  the  le;^  personal  representatives  of  Elizabeth 
Grreatwick,  contendled  that  the  words  <Uhen  living "  referred  to  the  testator^s 
own  decease. 

The  Mastbe  of  die  Solls.— I  think  that  though  the  words  in  the  re^- 
duary  clause  of  the  will  have  not  been  veiy  accurately  used  by  the  testator,  it 
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is  quite  clear  that  he  had  in  contemplation  such  po-sons  only  as  shoold  be 
<<  tnen  living,''  that  is,  at  the  death  ot  bis  wife, — that  he  clearly  had  in  con- 
templation a  dass.  After  conversion,  he  directs  his  trustees  to  pay  2501.  to 
each  brother  and  sister  then  living,  and  then  directs  distribution  of  the  rest, 
residue,  and  remainder  (having  first  paid  thereout  9S01.  to  each  brother  and 
sister)  in  equal  shares  and  proportions  oetween  and  amongst  each  (not  all)  and 
every  of  his  brothers  and  sisters,  and  such  of  their  chilcu'en  as  should  then  be 
living,  the  parents  and  children  being  classed  together ;  so  thatheoontemphtes 
brothers  and  sisters  living  at  the  death  of  the  tenant  for  life,  and  also  children, 
and  they  were  to  be  cbssed  together.  He  has  not  used  the  words  ^  then 
living,""  after  the  words  "  brothers  and  sisters,**  in  that  clause,  but  he  has  put 
them  in  after  the  words  directing  the  payment  of  the  2502.  to  each  of  them,  and 
also  after  the  words  "  such  of  their  children."  There  is  no  doubt,  ther^ore, 
that  persons  ^^  then  living,"  whether  parents  or  children,  were  intended.  So 
the  clause  must  be  construed  as  meaning  a  gift  of  the  residue,  in  equal  shares 
and  proportions,  among  such  of  the  brothers  and  sisters  of  the  testator,  and 
such  of  their  children  as  were  living  at  the  death  of  the  tenant  for  life^  the 
testator's  widow,  the  distribution  to  be  made  among  them  per  capiiay  as  there 
is  a  clear  presumption  of  an  intention  that  it  should  be  so. 


ROLLS  COURT. 

March  4,  1847. 
ScAwiN  V.  Watson,  (a) 

Will^Conttruciion-^Leffacy,  absolute  or  limUed^Extcutor$  and  next  qfJUn^  eongfetithn 

between, 

A  iettaioTf  by  hie  will,  qfter  making  abeolute  bequeete  to  hie  other  children,  gave  to  kU  daughter 
H.  IV.  the  sum  qf  1,0001, ,  and  aleo  an  annuity  of  701.  a  year  for  life,  payable  quarterly,  efler 
ehe  should  attain  the  age  of  twenty  ^one  yeare  and  eix  months:  "which  two  eume  the  teetater 
directed  to  be  under  the  trust  of  hie  executors,  namely,  not  to  permit  hie  eaid  damghier  H,  W,  ts 
assign  her  said  annuitiee  to  any  one;  and  the  interest  arieing  from  the  1,000/.,  as  it  beeamte  dae, 
to  pay  the  same  to  her  for  her  life  into  her  own  hande,*'  her  receipts  to  be  a  eujffleieni  diechargt; 
and  at  her  decease,  upon  trust  to  dimde  the  principal  eum  (/ 1,000/.  equally  between  and  amemgst 
all  and  every  her  child  and  children.  The  teetator  then  made  other  bequeete,  and  appointed  too 
sons  and  a  daughter  his  executors,  to  whom  '*  Ae  detfieed  all  his  money  in  the  Junde^  or  m  motes, 
bonds,  or  states  mortgaged  to  him  in  fee,**  directing  them  to  pay  all  the  annuitiee  and  legacies.-^ 

Held,  that  H,  W,  only  took  a  restricted  or  limited  interest  for  life,  and  that  on  her  death  (without 
having  had  any  children)  the  executors,  and  not  the  next  qfkhi  of  the  teetator^  were  the  parties 
entitled  to  the  1,0001. 

THIS  case  came  on  upon  demurrer,  the  object  being  merely  to  take  the 
opinion  of  the  Court  as  to  the  construction  to  be  put  upon  a  clause  in 
the  will  of  the  testator  in  the  cause,  whereby  he  made  certain  oequests  to  one 
of  his  daughters,  in  language  which  rendered  it  not  altogether  clear  whether 
he  meant  an  absolute  or  limited  gift  ;  and,  if  the  latter,  whether,  in  the  events 
that  Iiad  happened,  the  benefit  so  given  belonged  to  the  testator^s  executors, 
who  were  the  trustees  thereof,  or  to  his  next  of  kin.  John  Watson,  the 
testator  in  the  cause,  by  his  will,  bearing  date  the  1st  of  January,  1829,  made 
certain  absolute  devises  and  bequests  to  three  of  his  children,  Charles  Alfred 
(a)  Reported  by  J.  Mac  aula  Y,  Esq.,  Barriater*at>Iaw« 
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Watson,  Diana  Watson,  and  Octavius  Watson,  whom  he  afterwards  appointed 
his  executors.  To  a  fourth  child,  Harriet  Watson,  he  made  the  following 
bequest : — "  I  give  and  bequeath  to  my  daughter,  Harriet  Watson,  1,000Z 
out  of  my  Three-and-a-Half  per  Cent.  Reduced  Stock,  and  also  70/.  a  year 
during  her  natural  life,  to  be  paid  to  her  in  four  quarterly  payments,  after  she 
attains  the  age  of  twenty-one  years  and  six  months ;  which  two  sums  I  direct 
and  devise  to  be  under  the  trust  of  my  executors,  namely,  not  to  permit  my 
said  daughter  to  assign  her  said  annuities  to  any  one ;  and.  the  interest  arising 
from  the  1,000/.,  as  it  becomes  due,  to  pay  the  same  to  her  for  her  life  into  her 
own  bands,  and  her  receipt  shall  be  a  sufficient  discharge,  even  if  she  marry  ; 
and  at  her  decease,  upon  trust,  to  divide  the  principal  sum  of  1,000/.  equally 
between  and  amongst  all  and  every  her  child  and  children.  I  further  give  and 
bequeath  my  daugnter,  Harriet  Watson,  the  sum  of  10/.  a  year  until  she  attains 
the  age  of  twenty-one  years  and  six  months.**  The  testator  then  gave  an  annuity 
of  60/.  a  year  to  his  daughter,  Maria  Robinson,  during  her  natural  life,  payable 
by  four  quarterly  payments ;  and,  after  having  appointed  his  three  children, 
Charles  Alfred,  Diana,  and  Octavius,  the  executors  of  his  vnll,  proceeded  thus : 
— *^  I  devise  all  my  money  concerns,  in  the  funds  or  in  notes,  bonds,  or  estates 
mortgaged  to  me  in  fee,  whether  freehold  or  copyhold,  unto  my  said  executors, 
their  heirs  and  assigns,  it  not  being  my  intention  tliat  my  heir-at-law  may  be 
in  any  way  concerned  therewith,  or  be  odled  on  to  assi^,  surrender,  or  reconvey 
the  same  when  such  mortgages  are  paid  off;  and  I  direct  my  said  executors  to 
pay  all  the  said  annuities  and  legacies.**  The  testator  died  on  the  S9th 
of  December,  1829,  his  daughter  Harriet  being  then  an  infant  and  unmarried. 
In  1834,  she  attained  the  age  of  twenty-one  years  and  six  months,  and  inter- 
married with  the  plaintiff,  Mr.  Scawin ;  and,  in  1846  she  died  without  ever 
having  had  any  issue.  The  plaintiff,  her  legal  personal  representative,  filed  a 
bill  against  the  executors  of  Mr.  Watson,  the  testator  in  the  cause,  praying  the 
declaration  of  the  Court,  that  the  gift  of  1,000/.  Three-and-a-Half  per  Cent. 
Reduced  Stock  was  an  absolute  gift  to  his  daughter  Harriet,  subject  to  the 
trusts  contained  in  the  will,  fot*  the  benefit  of  the  daughter  herself  during  her 
life,  and  after  her  death  to  her  children,  if  she  should  have  any ;  and  that  on 
her  decease  without  issue  the  plaintiff  became,  as  her  representative,  absolutely 
entitled  thereto ;  or,  if  the  Court  should  be  of  opinion  tnat  the  testator  had  not 
made  an  absolute  bequest  of  the  1,000/.  to  his  daughter  Harriet,  then  that  it 
mieht  be  declared  that  the  same  sum,  in  the  events  that  had  happened,  was 
undisposed  of  and  became  distributable  among  the  next  of  kin  of  the  testator 
living  at  his  decease.  To  this  bill  the  defendants,  the  executors,  put  in  a 
general  demurrer. 

Purvis  and  F.  Bayley^  in  support  of  the  demurrer,  contended  that  the  gift 
to  Harriet  Watson  amounted  only  to  a  life  interest  in  the  sum  in  question. 
In  all  the  cases  of  this  class  in  which  gifts  have  been  held  to  be  absolute,  it 
was  quite  clear  on  the  face  of  the  will  that  the  gift  was  absolute  in  the  first 
instance,  and  that  the  modifications  afterwards  imposed  were  so  imposed  to 
protect  the  gift,  and  merely  amounted  to  directions  as  to  the  manner  in  which 
the  legacy  was  to  be  invested  and  applied  for  the  benefit  of  the  legatee.  In 
this  case  nothing  of  that  sort  appears;  it  is  simply  a  life  estate  to  the  daughter 
Harriet,  with  an  absolute  bequest  afterwards  to  her  children,  if  there  be  any. 
**  I  give  my  daughter  Harriet  1,000/.,**  &c.  So  far  certainly  it  is  a  positive 
gift ;  but  then  he  adds,  "  and  also  70/.  a  year  for  her  natural  life,**  and  these 
hitter  words,  "  for  her  natural  life,**  apply  to  the  1,000/.  as  well  as  to  the 
annuity.  Then  he  directs  his  executors  not  to  permit  his  said  daughter  to 
assign  her  "  said  annuities,** — thus  shewing,  therefore,  that  her  interest  in  the 
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1^0007.  was  intended  to  be  only  in  the  inoome  thereof,  and  not  in  the  prmcipoL 
In  all  the  cases  of  absdiute  gifts  in  which  the  words  employed  at  all  resembled 
the  present,  there  was  always  Ibond  something  special;  as,  in  the  ease  of 
Whittell  V.  Dudin  (2  Jac.  &  W.  S79)>  where  a  randoe  was  directed  to  be 
equally  divided  between  the  testator^s  wife,  sons,  and  daughters,  subject,  as  to 
daughters'  shares,  to  be  vested  in  trustees,  and  the  interest  pidd  to  them  frr 
their  separate  use  for  life,  and  at  the  decease  their  shares  to  go  to  their  childrai 
equallv.  Two  of  the  daughters  died  without  issue,  and  tmir  representatives 
were  held  entitled  to  their  shares ;  but  in  that  case  they  took  absolutcfy, 
subject  only  to  trusts  which  did  not  arise.  Here,  however,  there  is  no  podtm 
dear  gift  in  the  first  instance.  All  the  other  bequests  in  this  will  are  absolute^ 
and  no  inference  therefore  can  be  drawn  from  the  other  parts  of  the  wiU  as  te 
the  meaning  of  the  testator  in  respect  of  the  bequest  in  question ;  and  wfase 
there  is  any  doubt  as  to  the  true  construction  of  the  former  part  of  a  clause, 
the  last,  which  is  clear  and  explicit,  must  prevail.  Then,  supposing  the  Caurt 
to  be  of  opinion  that  Mrs.  Scawin  only  took  a  life  interest  in  the  1,0002.  stock, 
the  defendants,  the  executors,  and  not  the  next  of  kin,  would  take  that  sum  as 
part  of  the  residue  to  which  they  were  beneficially  entitled,  the  will  being  made 
before  the  1st  of  January,  1888.  They  cited  Hulme  v.  Hubne  (9  Sim. 
644);  (a)  Mayer  v.  Townaend  (3  Beav.  443) ;  (6)  Campbell  v.  Brownrifs 
(1  Phill.  801)  ;  (c)  Gompertx  v.  Gompertx  (2  Phill.  107^ ;  (d)  Ring  v,  Hari- 
wick  (2  Beav.  85S) ;  (e)  and  they  contended  that  in  all  of  them  there  wbb 
something  special,  or  that  there  was  an  absolute  gift  in  the  first  instance  widi 
a  direction  as  to  applying  it  for  the  benefit  of  the  legatee. 

Kindersley  ana  Toller^  contra. — Absolute  gifts  are  given  to  three  rf  the 
children  in  the  clause  immediately  preceding  that  containing  the  gift  in  ques- 
tion, and  it  is  a  right  and  proper  mode  of  construing  the  will  to  have  recourse 
to  that  clause  in  which  the  testator  has  clearly  expressed  his  meaning,  as  a 
guide  to  assist  in  arriving  at  the  proper  construction  in  a  case  of  doubt  as  to 
the  extent  of  interest  in  a  legacy  given  in  another  and  subsequent  dausb 
Again,  the  interest  on  the  1,0(K)/.  is  directed  to  be  paid  as  it  accrues  due,  end 
could  not  therefore  be  intended  to  be  paid  quarterly,  like  the  annuity  of  701; 
and  therefore  the  application  of  the  term  "annuities'*  to  both  the  absolute 
sum  of  1,000/.  and  the  annuity  of  70/.  in  no  way  affects  the  question.  Besides, 
though  the  pa3n[nents  are  directed  to  be  made  to  her  during  her  natural  life, 
the  first  is  not  to  be  made  till  after  she  attains  the  age  of  twenty-one  years  and 
six  months ;  and  therefore  there  is  no  disposition  of  the  life  interest  till  thei, 
which  the  testator  could  not  intend.  Lastly,  unless  there  is  a  gift  of  this  stock 
to  Mrs.  Scawin,  there  is  no  gift  of  it  to  any  one — the  executors,  or  any  one  else 

(a)  In  Hulme  y,  Hulme,  a  testator  directed  the  money  to  testator's  daughter,  J.  H.,  the  interest 

capital  of  his  residuary  estate,  when  his  youngest  to  be  paid  to  her  for  life,  and  the  principal  to  be 

child  should  attain  twenty-one,  to  be  divided  Into  divided  among  her  children,  if  any  : — Held,  abso- 

ai  many  equal  shares  as  the  number  of  his  children  late;  and,  there  being  no  children,  her  repreaentih 

who  should  be  then  living  would  amount  to,  an  tives  are  entitled. 

equal  share  being  allotted  to  each  of  them,  and  to  ((f)  In  Gompertz  v,   GompertZf   the   principle  of 

the  issue  of  sueh  of  them  as  should  be  then  dead,  such  cases  is  clearly  stated.     Where  there  ia  a  gift, 

such  issue  taking  their  parents*  shares.     A  daugh-  and  a  direction  as  to  the  manner  of  applying  it  for 

ter,  living  when  the  youngest  attained  twenty-one,  the  benefit  of  the  legatee,  but  not  a  diminution  or 

died  a  spinster,  and  her  representatives  were  held  qualification  of  the  original  gift,  there  it  is  absolabs 

entitled  to  her  share.  and  vice  tend, 

(6)  Mayer  v.  Toumsend  was  a  case  of  direction  M  Ring  v.  Hardwick, — Bequest  to  a  wife  for  life, 

to  raise  5,000/.  for  the  testator's  daughter  out  of  anu,  after  her  death,  to  divide  the  corpus  between 

his  estates,  and  iovest  his  **  daughter's  legacy,"  testator's  four  children,  the  sons  to   have  their 

and  pay  the  interest  to  her  for  life,  for  her  sepa-  shares  immediately  paid  them,  but  the  daughten' 

rate  use,  with  remainder  to  her  children  absolutely,  shares  to  be  invested,  and  the  interest  to  l^  paid 

and  with  a  power  of  giving  a  life  interest  to  her  them  for  life,  with  remainder  to  the  use  of  toeir 

hosband  :— Held,  an  absolute  gift.  children  :~Held,  absolute. 

(c)  Campbell  y.  Brownrigg.^Gitt  of  a  sum  of 
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—and  therefore  it  must  devolve  to  the  next  of  kin  of  the  testator,  one  of 
whom  is  represented  by  the  plaintiff. 

The  Mastee  of  the  Rolls. — In  this  case,  as  in  all  others  of  a  like  kind, 
the  question  is,  what,  having  regard  to  its  ^neral  purport,  is  the  effect  of  the 
will  ? — that  is,  whether  the  words,  by  which  the  legacy  is  given,  import  an 
absolute  gift  modified  only  by  certain  subsequent  restrictions,  so  as  that  the 
absolute  gift  may  have  its  full  effect  in  all  cases  in  which  the  limitations  and 
restrictions  are  not  applicable;  and,  in  like  manner,  paying  regard  to  the 
whole  will, — whether  tne  effect  of  the  legacy  is  to  give  a  restricted  gift,  which 
is  to  prevail  only  according  to  the  restrictions  or  limitations  in  the  circumstances 
to  wiiich  they  are  applicable,  and  not  further  or  otherwise ; — that  is  the  ques- 
tion* In  this  case,  I  confess,  I  cannot  find  any  general  scheme  of  this  will  at  all 
sufficient  to  afford  me  the  least  clue  to  the  construction  of  this  particular 
bequest ;  nor  do  I  think,  in  a  case  where  a  testator  himself,  providing  for  the 
benefit  of  his  children,  shews  such  a  great  variety  of  intention  as  this  testator 
has  shewn  in  the  present  case,  that  by  any  further  consideration  of  the  matter  I 
oould  obtain  the  least  light  into  his  intention  to  enable  me  to  judge  of  what  he 
meant  to  give,  and  to  construe  what  he  meant  to  give  to  one  by  what  he  has 
given  to  others.  I  am  therefore  under  the  necessity  of  confining  myself 
entirely  to  the  words  of  the  bequest  made  in  favour  of  this  particular  daughter, 
Harriet  Watson.  It  is  an  extremely  ill-drawn  and  incorrect  will ;  and,  as  to 
my  arriving  at  any  thing  like  a  distinct  and  dear  notion  of  what  the  testator 
would  have  done  if  the  events  which  have  arisen  had  come  under  his  contem- 
plation, there  is  not  the  least  means  afforded  me  of  doing  so.  I  must  take  the 
words  as  they  are,  and  upon  the  best  consideration  that  I  am  able  to  give  to 
this  matter,  my  opinion  is,  that  this  bequest  does  not  amount  to  an  absolute 
bequest,  but  that  it  is  a  restricted  and  limited  gift,  as  if  the  testator  had  said 
Qmi  which  he  has  not  said),  "  I  give  the  sum  of  1,000/.  to  trustees  for  the 
benefit  of  my  daughter,  in  trust  to  pay  to  her  the  interest  arising  thereirom 
during  her  life,  with  remainder  to  her  children  after  her  decease.*"  If  you  put 
the  words  used  by  the  testator  together,  it  really  comes  to  this, — that  the 
testator  has  given  and  bequeathed  to  his  daughter,  Harriet  Watson,  a  sum 
which  he  bequeaths  to  be  under  the  trusts  of  his  executors,  with  such  restric- 
tions and  so  far  and  no  further  than  I  have  mentioned  ;  and  not  professing  to 
think  it  can  be  made  any  clearer  than  it  is  at  present,  my  opinion  is  that  it  is  a 
lestricted  gift,  and  the  next  of  kin  do  not  take.     Allow  the  demurrer  witliout 

OOBtS. 
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ROLLS  COURT. 

March  6  and  8, 18417. 
HuBBABD  r.  Young,  (a) 

WiU^Legacy — Onutruetion'^Ef^oyment  in  tpeeie. 

A.  B,t  by  her  will,  gave  all  ker property,  with  certain  exceptunu,  to  her  grand»daughter  C.  D.,  aai 
declared  that  thould  her  gmnd-daughter  C.  2>.  marry,  then  her  issue  should  be  her  heirs ;  hd 
should  her  said  grand-daughter  die,  and  not  leave  any  issue  behind  her,  then  the  testatrix  directed 
her  property  to  be  divided  between  other  persons  therein  named.  The  testatrix  concluded  if 
observing  that  her  property  was  in  the  Bank  and  India  House.  The  property  possessed  by  tkt 
testatrix  at  the  time  qfher  death  consisted  of  a  sum  qf  Bast-India  Stock,  and  tfsome  Three^mid' 
O'Halfper  Cent,  Bank  Annuities : — 

ffeld,  that  the  dividends  on  those  sums  in  their  then  state  of  investment  were  to  be  paid  to  the  gre»i^ 
daughter  C.  D.for  l\fe,  and  that  the  Stock  and  Annuities  were  not  to  be  converted, 

THE  testatrix,  Elizabeth  Hubbard,  by  her  will,  bearing  date  the  25th  of 
June,  1824,  made  the  following  l)equest:  "  I  give  my  property  to  my 
grand-daughter,  Elizabeth  Matilda  Hubbard,  except  500/.  1  give  to  my  niece, 
Elizabeth  Howorth  ;  and,''  &c.  (being  a  series  of  particular  gifts  to  particular 
persons)  ;  "  should  my  grand-daughter  marry,  I  devise  her  issue  may  be  her 
hares  [heirs].  If  she  should  die,  and  not  leave  any  issue  behind  her,  I  give  all 
my  property  to  be  divided  between  my  sister  Howorth's  children  and  my  bro- 
ther Richard  Sigery's  daughter  and  her  children.  If  my  daughter  and  myself 
should  die  before  my  grand-daughter  is  of  age,  it  is  my  desire  that  Mrs.  Jane 
Hubbard  may  have  the  care  of  her  till  she  comes  of  age,  which  is  to  be  at  her 
twentieth  age  [year],  at  which  time  she  is  to  receive  the  devend  [dividends] 
herself,  but  not  the  principal — that  is  not  to  be  spent.  My  property  is  in  the 
Bank  and  India  House.'"  The  testatrix  appointed  Joseph  Hubbard,  Thomas 
William  Young,  and  William  Bowen,  executors  of  her  will. 

At  the  time  of  the  decease  of  the  testatrix,  she  was  in  possession  of  l,OO0i 
East-India  Stock,  and  of  the  sum  of  3,090/.  Three-anda-Half  per  Cent. 
Reduced  Annuities ;  and  the  question  whether,  under  the  terms  of  the  bequest, 
the  ^and-daughter,  Elizabeth  Matilda  Hubbard,  was  entitled  to  the  dividends 
and  income  thereof  for  life,  in  the  then  state  of  investment  of  the  property,  or 
only  to  the  dividends  of  so  much  Consols  as  could  be  purchased  with  the  pro- 
ceeds thereof,  if  sold  out  and  converted. 

Kindereley  and  Shapter^  for  the  grand-daughter,  insisted  that  she  was  entitled 
to  take  the  income  of  the  property  in  specie.  They  cited  Vaughan  v.  Bude 
(1  Phill.  75) ;  (6)  Picker ing  v.  Pickering  (2  Beav.  31  ;  4  Myl.  &  Cr.  289)  ;(e) 
Goodenoughv.  Tremamondo  (2  Beav.  512);  Bethune  V.Kennedy  (1  MyL 
&  Cr.  114)  ;(d)  Hinves  v.  Hinves  (3  Hare,  609)  ;(e)  Collins  v.  Collins(f) 

(a)  ReportedbyJ.MxcAUL AY,  Esq.,  Barrister-  (d)  In   Bethune  v.  Kennedy,  a  testatrix,  after 

at-law.  making  two  sprcific  bequests  of  sums  in  Long  An- 

(6)  In  Vaughan  v.  Buck,  a  testator  gave  the  nuities,  gave  the  residue  of  her  property  to  her 
whole  of  his  property  (afterwards  enumerating  the  sisters  for  their  lives,  and  it  was  held  a  gift  in  specie. 
particulars)  to  his  wife  for  life,  and  then  to  his  (e)  Hinves  v.  Hinves. — A  residuary  gift  of  pro- 
children  ;  and  it  was  held  the  wife  was  entitled  to  a  perty  Twhich  consisted  of  leaseholds  and  Long  An- 
life  interest  in  specie.  nuities)  for  life,  with  a  direction  not  to  sell  without 

(c)  Pickering  v.  Pickering, — A  gift  for  life  of  all  the  consent  of  all  parties,  was  held  a  gift  for  life  in 

interest,  rents,  dividends,  annual  produce  and  pro-  specie. 

fits,  use  and  enjoyment  of  all  testator's  real  and  (/)  Collins  y.  CoZ/tiu.— A  gift  by  a  testator  of  «n 

personal  estate,  held  a  gift  for  life  in  specie.    A  and  every  part  of  his  property  (consisting  partly  of 

uke  gift  of  ren/«,&c.,  in  GoodeiKTv^^T.  IVemamcmdOy  leasehold),   without  any  reserve,   for  life,  held  a 

held  to  be  a  gift  in  specie.  gift  for  Ufe  in  specie. 
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(2  Myl.  &  K.  708).  The  tendency  of  the  courts  is  now  in  favour  of  conver- 
sion ;  though  at  the  time  when  the  case  of  Howe  v.  Earl  of  Dartmouth 
{7  Ves.  160)  was  decided,  the  leaning  was  the  other  way. 

JerviSf  for  Mr.  Drewry,  the  husband  of  the  grand-daughter. 

Cfraig  and  Wood^  for  one  of  the  parties  entitled  in  the  event  of  the  grand- 
daughter dying  without  issue,  cited  Sutherland  v.  Cooke  (Coll.  C.  C.  498).  (a) 

Mogers^  for  a  party  claiming  adversely  to  the  grand-daughter. 

Turner  and  C.  HalU  for  the  trustees,  asked  the  CJourt  to  direct  payment  of 
the  interest  to  the  tenant  for  life,  without  their  intervention. 

The  Master  of  the  Rolls  said,  he  did  not  think  there  was  sufficient  indi- 
cation of  intention  that  the  property  should  be  converted,  to  justify  an  order 
for  investment  thereof  in  Consols.  The  construction  did  not  depend  on  the 
legacy  being  specific ;  but  the  question  was,  whether  the  testator  did,  or  did 
not,  intend  that  there  should  be  a  specific  enjoyment  of  the  property  so  given. 
This  is  a  permanent,  not  a  wasting  lund,  but  it  is  not  in  that  state  of  invest- 
ment which  the  Court  thinks  best ;  and  in  such  cases  the  Court  will,  if  there 
is  no  indication  of  intention  to  the  contrary,  direct  investment  in  the  proper 
fund.  Now  the  testatrix  gives  all  her  property,  with  certain  exceptions,  to  ner 
^rand-daughter,  for  life,  and  she  says  her  property  is  in  th^  Bank  and  East- 
India  House.  It  is  clear,  therefore,  she  meant  to  give  it  in  specie ;  and  so  the 
gift  must  be  construed.  The  rule  of  the  Court  as  to  conversion  and  invest- 
ment cannot  be  applied  to  this  case ;  but  the  order  must  be  made  without 
prejudice  to  the  ultimate  rights  of  the  parties  and  any  thing  occurring  in  the 
mean  time. 


ROLLS  COURT. 
March  9  and  May  8, 1847. 

DoRMAY   V.   BORBODAILE.  (6) 

DHd^Covmitnt — 4jfirmatwe  and  negative  teordt — Policy  qfaseuranee — Breach  qf  condition/^* 
Forfeiture — Will^Onutruction — Charge  qf  debts — Legal  and  equitable  aeeete, 

A*  B,  ^ected  a  policy  qf  assurance  on  his  life,  qf  which  one  of  the  conditions  was,  that  if  A,  B. 
should  *'  die  by  his  own  hands,"  the  policy  should  be  void.  This  policy  A.  B.  assigned  to  the 
trustees  qf  his  marriage  settlement  in  trust  for  the  benefit  of  his  intended  wife  and  the  children 
qfthe  marriage:  and  he  thereby  covenanted,  during  his  life,  to  pay  the  premiums,  and  do  all  other 
acts  necessary  to  keep  up  the  policy.  Afterwards  he  came  by  his  death  by  a  voluntary  act  qfhis 
own,  and  the  policy  was  held  to  be  thereby  forfeited : — 

Held,  however,  that  the  payments,  8fc.  being  duly  made  up  to  his  death,  his  covenant  to  the  trustees 
was  not  broken,  and  his  executor  was  not  liable  therefore  for  the  amount  qfthe  policy, 

A.  B,,  by  his  will,  had  also  appointed  executors,  and  devised  all  his  estate  to  them,  and  he  then 
charged  his  executors  with  payment  of  his  debts : — 

Held,  that  this  amounts  to  a  charge  qfthe  debts  upon  all  the  estates, 

npHIS  was  a  suit  instituted  by  the  plaintiff's,  John  Donnay  and  George 
X  Grinton,  on  behalf  of  themselves  and  all  other  creditors  of  the  Rev. 
William  Borrodaile,  late  vicar  of  Wandsworth,  for  the  administration  of  his 
estate ;  and,  the  cause  having  come  on  to  be  heard,  the  usual  decree  was  made, 

(a)  Sutherland  t.  Cooifee.— Gift  to  trustees  of  thereto,  to  pay  the  diTidendi  and  Interest  to  B.  toi 

Long  Annuities  and  other  stock  and  pubUc  funds,  life,  «tc.  .—Held,  U&at  the  property  must  be  eoa- 

Tcady  money,  &c.,  and  all  the  rest,  residue,  and  verted,  and  the  dividends  cp  It  so  converted  m«ft 

ranudnder  of  testator's  personal  property,  in  trust,  only  be  paid  to  the  tenant  for  life. 

in  the  first  place  to  seU  tiie  same,  and  applv  so  much  (6)  Reported  by  J.  Mac  aulat,  Esq.,  Baniftflr- 

M  might  be  neeessary  to  pay  debts ;  andi  tobjfeet  at-iaw. 
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that  it  should  be  referred  to  the  Master  to  take  the  accouiUa^  .&c.  Under  tfak 
decree  the  several  creditors  of  the  deceased  carried  in  their  claims  to  die 
Master'^s  office ;  and  the  trustees  of  Mrs.  Borrodaiki*8  marriage  aettkaient 
claimed  the  sum  of  l^OOO/.,  alleged  to  be  due  and  payable  to  them  out  of  Hr. 
Borrodaile'^s  estate,  in  consequence  of  an  alleged  breach,  by  him,  of  a  •ODveBant 
<x)ntained  in  the  settlement,  whereby  he  had  covenanted  to  keep  on  foot  aod 
pay  the  premiums  on  a  policy  of  assurance  for  1,000Z.,  which  had  been  eflected 
oy  him,  and  assigned  to  them  on  the  trusts  of  the  settlement,  but  which  becune 
forfeited,  in  consequence  of  Mr.  Borrodaile  "  dying  by  his  own  haods.^  The 
Master  having  allowed  the  claim  of  the  trustees,  the  plaintiff  took  exceptions  to 
the  report,  and  contended — first,  that  the  Master  ought  to  have  disallowed  the 
whole  claim,  on  the  ground  that,  inasmuch  as  Mr.  Borrodaile,  at  the  time  of 
committing  the  act  wnich,  it  was  alleged,  constituted  the  breach  of  ooveunt, 
was  incapable  of  judging  between  right  and  wrong,  that  act  was  not  cxxitnij 
to  the  intent  and  meaning  of  the  indenture  of  settlement,  or  the  cavex^aDt  and 
agreement  therein  on  his  part  contained;  and,  secondly,  inasmuch  as  the 
insurance  office  had  paid  the  trustees  the  sum  of  S27/.,  being  the  value  of  the 

Slicy  at  the  death  of  Mr.  Borrodaile,  the  debt  (if  any  such  existed)  due  fioo 
r.  borrodaile^s  estate  to  the  trustees  was  reduced  to  that  extent,  and  the 
Master  ought  only  to  have  allowed  the  reduced  amount,  if  he  allowed  WKg 
thing.  These  exceptions  having  come  on  to  be  argued,  a  case  was  directed  to 
be  sent  for  the  opinion  of  the  Court  of  Common  Pleas  as  to  the  alleged  hn§A 
of  covenant,  and  the  exceptions  were  ordered  to  stand  over  tiU  the  certificate  of 
the  judrres  should  be  returned.  The  case  having  been  tried,  the  ju4ge8  eerti- 
fied  their  opinion  to  be,  that  the  trustees  could  not,  under  the  covenant,  recover 
the  amount  of  the  policy  as  against  the  testator's  estate.  The  cause  now  came 
on  to  be  re-argued  on  the  equity  reserved. 

The  Master,  by  his  report,  had  found  the  following  facts: — The  Rev. 
William  Borrodaile,  in  contemplation  of  his  then  intended  marriage  with 
Agnes  Sarah  Blizard  Shaw,  and  in  pursuance  of  an  agreement  entered  into  in 
that  behalf  between  the  said  parties  prior  to  the  marriage,  and  for  making  an 
additional  provision  for  his  then  intended  wife  and  the  issue  of  such  mamage, 
on  the  30th  of  May,  1828,  effectecl  a  policy  of  assurance  on  his  own  life  for 
the  sum  of  1,000/.  with  the  London  Life  Assurance  Association,  whereby,  in 
consideration  of  the  annual  sum  or  premium  of  33/.  15s.  therein  mentioiwd, 
and  agreed  by  him  to  be  paid  to  the  association,  the  association  agreed  to 
assure  the  sum  of  1,000/.  to  be  paid  to  his  executors,  &c.  within  three  calendar 
months  after  satisfactory  proof  should  be  given  to  them  of  his  death  ;  and  the 
policy  contained  the  following  proviso :  "  Provided,  and  it  is  hereby  declared 
to  be  the  true  intent  and  meaning  of  this  policy  of  assurance,  and  tne  same  is 
accepted  by  the  said  assured  upon  these  express  conditions,  that  in  case  tbe 
assured  shall  die  upon  the  sea  (except  in  such  passages  as  are  allowed  by  tbe 
rules  of  the  society),  or  go  beyond  the  limits  of  TSurope,  or  enter  into  or 
engage  in  any  naval  or  mifitary  service  whatsoever,  unless  license  be  obtaiacd 
from  a  court  of  directors  of  the  said  society,  or  shall  die  by  his  own  handsj  or 
by  the  hands  of  justice,  &c.,  this  policy  shall  be  void.*" 

By  indenture  of  settlement,  bearing  date  the  26th  of  June,  ISSSj,  and 
made  between  WiUiam  Borrodaile,  the  father,  of  the  first  part ;  the  Rev. 
William  Borrodaile,  the  son,  of  the  second  part ;  Thomas  Blizard  and  A.  S.  B. 
Bhaw,  of  the  third  part ;  and  John  Watson  Borrodaile,  Abraham  Borrodaile, 
Charles  Hampden  Turner,  and  William  Cotton,  of  the  fourth  part;  after 
reciting  that  a  marriage  had  been  agreed  upon  between  the  said  Bev.  W«  Bat^ 
Todaile  and  A.  S.  B.  Shaw,  and  that  in  contemplatian  of  such  marriage  the  laU 
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BcT.  W.  Borrodaile  had  insiired  his  life  with  the  London  Life  Association  for 
Insurances  on  Lives  in  the  sum  of  1,0002.,  by  a  policy  of  assurance  bearing 
date  the  SOth  of  May,  1888,  and  numbered  4,317,  and  that  it  had  been  ^ 
agreed  between  the  several  parties  thereto,  that  the  said  policy  of  assurance, 
and  the  sum  of  money  thereoy  secured,  and  all  farther  bene^  to  be  derived 
Aerefrom,  should  be  assignea  by  the  said  Rev.  W.  Borrodaile  to  the  parties 
liiereto  of  the  fourth  part,  to  lie  held  by  them  upon  the  trusts  thereinafter 
declared,  and  that  the  said  policy  should,  during  the  Ufe  of  the  assured,  be  kept 
on  fbot  in  such  manner  as  thereinafter  mentioned,  it  was  amongst  other  things 
witnessed  that,  in  consideration  of  the  said  intended  marriage,  and  for  the 
mmnnal  consideration  therein  mentioned,  he,  the  said  Rev.  W.  Borrodaile,  did 
bargain,  sell,  assign,  and  set  over  unto  the  said  parties  thereto  of  the  fourth 
port,  their  executors,  &c.,  all  that  the  said  policy  of  assurance  whereby  the  said 
sum  of  1,000/.  was  insured,  pnd  also  all  that  the  said  sum  of  1,000/.  and  aU 
other  moneys  which  might  become  payable  or  recoverable  upon  or  by  virtue 
of  such  policy,  and  all  benefit  and  advantage  thereof,  and  all  the  right,  &c., 
together  with  all  powers,  remedies,  and  means  necessary  for  suing  for, 
recovering,  and  receiving  the  same  moneys,  to  hold  the  same  policy  of  assur- 
ance, &c.,  unto  them,  their  executors,  &c.,  upon  the  trusts  therein  mentioned, 
bems'  for  the  benefit  of  the  intended  wife  for  life,  and  after  her  decease  for  the 
benCTt  of  the  issue  of  the  marriage.  The  said  Rev.  W.  Borrodaile  thereby 
also  covenanted  that  the  said  policy  of  assurance  was  at  the  time  of  the  execu- 
tSon  of  the  indenture  of  settlement  in  full  force  and  effect,  and  had  not  been 
assigned,  charged,  or  incumbered,  and  also  for  further  assurance,  and  he  also 
covenanted  as  follows : — "  And  the  said  William  Borrodaile,  the  son,  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  Si'id  John  Watson  Borrodaile,  Abraham  Borrodaile, 
Charles  Hampden  Turner,  and  William  Cotton,  their  executors  and  adminis- 
trators, that,  in  case  the  said  intended  marriage  shall  be  solemnized,  he,  the 
said  William  Borrodaile,  the  son,  shall  and  will,  fi*om  and  after  the  solemni- 
zation thereof,  at  all  times  during  his  life,  duly  pay  all  such  premiums  and 
ether  moneys,  and  do  and  perform  all  such  acts,  matters,  and  things,  as  shall 
be  requisite  for  continuing  and  keeping  on  foot  the  said  policy  of  assurance  on 
his  life,  lastly  hereinbeftne  assignea,  or  intended  so  to  be.'" 

The  marriage  between  Mr.  Borrodaile  and  Miss  Shaw  took  effect  soon  after, 
and  there  are  now  living  four  children^  two  sons  and  two  daughters,  the  issue 
thereof 

On  the  14th  of  February,  1833,  Mr.  Borrodaile  made  his  will,  and 
qypointed  the  said  Abraham  Borrodaile,  the  Rev.  Joseph  Shaw,  his  own  wife, 
now  A.  S.  B.  Duval,  and  his  sister  Sarah  Borrodaile,  executors  and  executrixes 
thereof. 

On  the  16th  of  February,  1838,  Mr.  Borrodaile,  the  testator,  threw  himself 
from  the  parapet  or  projection  of  Vauxhall-bridge  into  the  river  Thames,  and 
was  drowned ;  and  on  the  21st  of  March,  1838,  a  coroner's  inquest  was  held 
on  the  body,  which  had  been  found  in  the  river  the  previous  day,  when  the 
jury  on  such  inquest  returned  the  following  verdict : — **  That  the  said  Rev. 
William  Borrodaile  was  found  drowned  on  the  20th  day  of  March,  then 
instant,  in  the  waters  of  the  river  Thames,  in  the  parish  of  St.  Margaret, 
Westminster ;  but  when,  how,  where,  or  by  what  means  he  came  to  his  death 
tftere  is  no  evidence  to  the  srA  jurors."  On  the  17th  of  March,  Abraham 
Borrodaile  alone  proved  the  testator's  will  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury.  On  the  SOth  of  March,  a  certificate  of  the  death 
of  Mr.  Borrodaile  was,  in  confbmrity  with  the  rules  of  the  society,  lodged  at 
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the  office  of  the  London  Life  Association,  and  a  demand  was  in  due  course 
made,   on  behalf  of  Mr.  Borrodaile*s  executor,   of  the   sum  insured,  whidt 
demand  was  met,  on  the  part  of  the  office,  by  a  reference  to  their  sdiciton; 
whereupon  Abraham  Bonodaile,  as  the  sole  legal  personal  representative  of  tbe 
testator,  brought  an  action  against  the  society  for  the  recovery  of  the  said  sum  of 
1,000/.,  secured  by  the  said  policy,  for  the  benefit  of  the  trusts  in  favour  of 
the  testator'^s  wife  and  children,  the  trustees  having  given  him  an  indemnity. 
This  action  was  tried  at  the  sittings  in  London  after  Michaelmas  Term,  1841, 
the  issue  being,  whether  the  testator  had  or  had  not  died  by  his  atvn  hands; 
and  the  jury  found  "  That  Mr.  Borrodaile  voluntarily  threw  himself  into  the 
river,  knowing  at  the  time  that  he  should  thereby  destroy  his  life,  and  intending 
thereby  to  do  so ;    but  that,  at  the  time  of  committing  the  act,  he  was  not 
capable  of  judging  between  right  and  wrong,''  and  upon  that  finding,  a  verdict 
was  entered  for  the  defendants,  \rith  leave  to  the  plaintiff  to  move  to  set  it  aside 
and  that  a  verdict  might  be  entered  for  the  plaintiff  for  1,127/.,  the  sum  thes 
due  on  the  policy.     In  Hilary   Term,  1842,  accordingly,  a  rule  nisi  was 
granted  for  setting  aside  the  verdict,  which  was  afterwards  aischarged  in  Easter 
Term,  1843,  Chief  Justice  Tindal  being  in  favour  of  the  plaintiff,  and  the 
other  three  judges  against  him. 

The  trustees,  having  thus  failed  to  establish  their  claim  against  the  assurance 
office,  went  into  the  Master  s  office,  with  a  state  of  facts  and  charge  under 
the  decree  in  the  present  suit,  and  claimed  the  sum  of  1,000/.,  as  due  and 
payable  out  of  the  testator^s  estate,  on  the  ground  of  the  breach  or  non- 
performance of  the  covenant  by  the  testator,  contained  in  the  indenture  of 
settlement  of  the  S6th  of  June,  1828 ;  and  the  Master  was  of  opinion  that, 
inasmuch  as  the  testator,  by  his  own  act,  in  his  lifetime,  discontinued  and  put 
an  end  to  the  policy  of  assurance,  contrary  to  the  intent  and  meaning  of  the 
indenture  of  settlement,  and  the  covenant  and  agreement  therein,  on  bis  part, 
contained,  the  trustees  of  the  settlement  were  entitled  to  claim  the  sum  of 
1,000/.,  so  secured  by  the  policy,  and  assimed  to  them,  with  interest  at  four 
per  cent,  per  annum,  from  the  31st  of  July,  1838,  against  the  estate  of  the 
testator,  and  to  rank  as  specialty  creditors ;  and  he  accordingly  allowed  the  claim. 
To  this  finding  exceptions  were  taken,  as  already  mentioned,  and  when  they 
came  on  to  be  argued,  a  case  was  directed  to  be  sent  to  the  Court  of  Common 
Pleas,  as  to  whether  the  trustees  were  entitled  to  recover  the  amount  of  the 
policy  from  the  testator's  executor  under  the  covenant  in  the  settlement.  This 
case  was  argued  in  the  Court  of  Common  Pleas,  in  Trinity  Term,  1846,  before 
the  Chief  Justice  Tindal  and  three  other  judges,  and,  the  Chief  Justice  having 
meanwhile  died,  the  other  three  judges,  in  Hilary  Term  last,  returned  their 
certificate  to  the  effect  that  the  trustees  could  not,  under  the  covenant,  recover 
the  amount  of  the  policy  against  the  testator'*s  executor.  The  exceptions  now 
came  on  again  to  be  argued  on  the  equity  reserved. 

Kindersley  and  Toller^  in  support  of  the  exceptions,  asked  the  Court  to 
confirm  the  certificate  of  the  judges,  and  allow  the  exceptions.  The  covenant 
on  which  the  question  has  been  raised  is,  that  Mr.  Borrodaile  will,  during  his 
life,  pay  the  premiums  and  do  all  other  acts  necessary  to  keep  the  policy  on 
foot:  what  was  the  intention  of  this?  Why,  that  up  to  the  moment  ot  his 
death  every  act  necessary  to  preserve  the  policy  from  aropping  was  to  be  done 
by  him,  and  every  act  necessary  was  accordingly  so  performed.  The  intenticn 
of  the  covenant  did  not  go  beyond  that ;  nor  can  you  import  into  it  any  sudi 
thing  as  an  Jntention  to  covenant  not  to  drown  himself,  nor  to  die  by  his  own 
jliM^^pne  argument  addressed  to  the  judges  was,  that  the  covenant  merely 
/^  ^^jj^  ^^  intention  to  do  all  acts  of  payment,  &c.  necessary  to  keep  the 
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the  office  of  the  London  Life  Association,  and  a  demand  was  in  due  course 
made,  on  behalf  of  Mr.  Borrodaile*s  executor,  of  the  sum  insured,  which 
demand  was  met,  on  the  part  of  the  office,  by  a  reference  to  their  solicitors; 
whereupon  Abraham  BorK>daile,  as  the  sole  legal  personal  representative  of  the 
testator,  brought  an  action  against  the  society  for  the  recovery  of  the  said  sum  of 
1,000/.,  secured  by  the  said  policy,  for  the  benefit  of  the  trusts  in  favour  of 
the  testator^s  wife  and  children,  the  trustees  having  given  him  an  indemnity. 
This  action  was  tried  at  the  sittings  in  London  after  Michaelmas  Term,  1841, 
the  issue  being,  whether  the  testator  had  or  had  not  died  by  his  own  hands ; 
and  the  jury  found  "  That  Mr.  Borrodaile  voluntarily  threw  himself  into  the 
river,  knowmg  at  the  time  that  he  should  thereby  destroy  his  life,  and  intending 
thereby  to  do  so ;  but  that,  at  the  time  of  committing  the  act,  he  was  not 
capable  of  judging  between  right  and  wrong,''  and  upon  that  finding,  a  verdict 
was  entered  for  the  defendants,  with  leave  to  the  plaintiff  to  move  to  set  it  aside 
and  that  a  verdict  might  be  entered  for  the  plaintiff  for  1,127/.,  the  sum  then 
due  on  the  policy.  In  Hilary  Term,  1842,  accordingly,  a  rule  niH  wm 
granted  for  setting  aside  the  verdict,  which  was  afterwards  aischarged  in  Easter 
Term,  1843,  Chief  Justice  Tindal  being  in  favour  of  the  plaintiff,  and  die 
other  three  judges  against  him. 

The  trustees,  having  thus  failed  to  establish  their  claim  against  the  assurance 
office,  went  into  the  Master^s  office,  with  a  state  of  facts  and  charge  under 
the  decree  in  the  present  suit,  and  claimed  the  sum  of  1,000/.,  as  due  and 
payable  out  of  the  testator^s  estate,  on  the  ground  of  the  breach  or  non* 
performance  of  the  covenant  by  the  testator,  contained  in  the  indenture  oi 
settlement  of  the  26th  of  June,  1828 ;  and  the  Master  was  of  opinion  that, 
inasmuch  as  the  testator,  by  his  own  act,  in  his  lifetime,  discontinued  and  put 
an  end  to  the  policy  of  assurance,  contrary  to  the  intent  and  meaning  of  the 
indenture  of  settlement,  and  the  covenant  and  agreement  therein,  on  his  part, 
contained,  the  trustees  of  the  settlement  were  entitled  to  claim  the  sum  of 
1,000/.,  so  secured  by  the  policy,  and  assigned  to  them,  with  interest  at  four 
per  cent,  per  annum,  from  the  31st  of  July,  1838,  against  the  estate  of  the 
testator,  and  to  rank  as  specialty  creditors ;  and  he  accoraingly  allowed  the  daim. 
To  this  finding  exceptions  were  taken,  as  already  mentioned,  and  when  they 
came  on  to  be  argued,  a  case  was  directed  to  be  sent  to  the  Court  of  Common 
Pleas,  as  to  whether  the  trustees  were  entitled  to  recover  the  amount  of  the 
policy  from  the  testator^s  executor  under  the  covenant  in  the  settlement.  This 
case  was  argued  in  the  Court  of  Common  Pleas,  in  Trinity  Term,  1846,  before 
the  Chief  Justice  Tindal  and  three  other  judges,  and,  the  Chief  Justice  having 
meanwhile  died,  the  other  three  judges,  in  Hilary  Term  last,  returned  their 
certificate  to  the  effect  that  the  trustees  could  not,  under  the  covenant,  recover 
the  amount  of  the  policy  against  the  testator^s  executor.  The  exceptions  now 
came  on  again  to  be  argued  on  the  equity  reserved. 

Kindersley  and  Toller^  in  support  of  the  exceptions,  asked  the  Court  to 
confirm  the  certificate  of  the  judges,  and  allow  the  exceptions.  The  covenant 
on  which  the  question  has  been  raised  is,  that  Mr.  Borrodaile  will,  during  his 
lifcj  pay  the  premiums  and  do  all  other  acts  necessary  to  keep  the  poUcy  on 
foot :  what  was  the  intention  of  this  ?  Why,  that  up  to  the  moment  or  his 
death  every  act  necessary  to  preserve  the  policy  from  aropping  was  to  be  d<Hie 
by  him,  and  every  act  necessary  was  accordingly  so  performed.  The  intenti(Ri 
of  the  covenant  did  not  go  beyond  that ;  nor  can  you  import  into  it  any  such 
thing  as  an  .intention  to  covenant  not  to  drown  himself,  nor  to  die  by  his  own 
hand.  One  argument  addressed  to  the  judges  was,  that  the  covenant  merely 
manifested  an  intention  to  do  all  acts  of  payment,  &c.  necessary  to  keep  the 
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policy  on  foot ;  and  the  other  ground  was,  that  the  covenant  was  only  appli- 
cable to  acts  during  his  life^  and  that  it  could  not  apply  to  a  case  where  it  was 
only  the  effect  of  an  act  which  was  done  in  his  lifetime  that  rendered  the  policy 
void. 

Roupellf  for  the  trustees. — The  question  is,  whether  the  certificate  of  the 
judges,  being  made  without  any  reasons  assigned,  is  sufficient  to  determine  the 
question.  [The  Mastee  of  the  Rolls. — Oh,  they  seldom  give  any  reasons 
in  a  case  sent  from  this  Court.]  In  the  action  against  the  insurance  office,  the 
jury  found  that  the  deceased  voluntarily  committed  the  act,  knowing  it  would 
destroy  his  life,  but  being  incapable  of  distinguishing  between  right  and  wrong ; 
and  the  majority  of  the  judges  held  that  the  fact  of  nis  being  a  voluntary  agent 
in  his  own  death,  though  not  feloniously  so,  was  sufficient  to  bring  the 
case  within  the  words  "  uying  by  his  own  hands,^  and  consequently  that  he  had 
forfeited  the  policy.  Now  that  verdict  stands,  and,  as  the  death  was  produced 
by  an  intentional  act,  the  policy  was  forfeited  and  loss  incurred.  Then  what  was 
the  effect  of  that  on  the  covenant  to  pay  &c.,  and  do  all  &c.  ?  The  only 
subject  of  the  settlement  was  the  policy  of  assurance  in  question,  and  the  deed 
is  in  the  form  of  an  assignment  of  the  policy,  and  there  is  a  declaration  of  trust, 
and  a  covenant  to  pay  &c.,  and  do  &c. ;  and  the  argument  was,  that  Borrodaile, 
by  his  acts,  could  forfeit  the  policy,  but,  at  the  same  time,  not  invalidate  the 
covenant;  and  of  that  opinion  were  three  of  the  judges.  But  the  policy  is 
forfeitable,  not  only  by  acts  done  in  the  life  of  the  assured,  but  by  the  condi- 
tions of  his  death,  and  did  not  depend  on  acts  done  during  his  life  alone. 
{Griffith  V.  Goodhandy  Sir  T.  Raymond,  464 ;  Duke  of  St.  AlharCa  v.  ElliSy 
16  Bast,  352.)  The  intention  being  to  keep  up  the  policy  intact,  the  pro- 
vision in  the  settlement  must  be  intended  to  covenant  against  the  performance  of 
any  act  which  might  forfeit  it,  and  must,  therefore,  be  independent  of  the  question 
of  a  voluntary  or  an  involuntary  act :  the  covenant  is  not  against  the  act,  but  the 
effect  of  the  act.  As  in  the  case  of  a  covenant  to  repair,  the  obligation  to  do  so 
remains  whatever  may  be  the  act  rendering  it  necessary  ;  and  therefore,  whether 
Mr.  Borradaile  did  the  act  voluntarily  or  involuntarily,  the  covenant  remained 
the  same.  The  meaning  of  the  covenant  was,  that  ne  would  not  do  any  act 
invalidating  the  covenant.  A  lunatic  is  amenable  for  his  acts  in  civil  though 
not  in  felonious  cases.  (Co.  Litt.  47,  a ;  Weaver  v.  TFard,  Hobart,  184 ; 
Owen  V.  DavieSf  1  Ves.  sen.  82.) 

R.  Palmer  J  on  the  same  side. — There  are  two  questions  to  be  considered  in 
this  case :  first,  the  proper  construction  of  the  covenant ;  and,  secondly,  the 
nature  of  the  act  which  is  a  breach  of  that  covenant.  As  to  the  first,  there  is 
a  deed  made  on  the  marriage  of  Mr.  and  Miis.  Borrodaile,  in  which  Mr.  Bor- 
rodaile covenants,  not  only  to  pay  all  the  premiums,  &c.,  but  to  do  all  other 
acts  necessary  to  keep  up  the  policy,  which  renders  it  necessary  to  have 
recourse  to  the  policy  to  ascertain  what  those  acts  are.  The  effect  of  the  con- 
struction on  the  other  side  is  confined  to  the  first  clause  of  the  covenant,  viz. 
the  payment  of  the  premiums,  and  does  not  at  all  touch  upon  the  other  acts 
covenanted  in  the  last  clause  to  be  performed.  Now  look  at  the  policy,  and 
there,  after  the  agreement  to  make  the  assurance  on  payment  of  the  premiums^ 
the  next  thing  you  come  to  is  the  condition  containing  the  events  in  which 
the  policy  is  to  be  void.  Of  these  there  are  nine,  of  which  four  are  certain 
specified  modes  of  death.  Some  of  them  are  out  of  the  question  altogether, 
some  are  past,  and  others  relate  to  acts  to  take  place  in  the  lifetime  of  the 
assured.  One  of  these  is  j^ing  beyond  seas  without  a  license,  which  amounts 
to  a  covenant  not  to  go  without  a  ucense,  and  is  therefore  a  negative  covenant. 
You  must  import  negative  words  into  all  these  provisoes, .  ana  therefore  you 


$m  REAL  PROpnmr  and  eoinnnriiiciNG  gases. 

cannot  make  the  subflequent  daaae  ef  tbis  eovenant  in  the  settleoijent  applictUe 
j^  the  purposes  for  which  it  was  intended  without  wsir^  nc^atrre  words  in  it 
If  he  dies  by  the  hands  of  justice,  surdy  the  covenant  ia  agamat  the  act  wUdi 
brings  death.  That  affirmative  words  by  implication  contain  negative  woids, 
Aere  are  authcNities  to  shew.  (Com.  iXg.  *^  Covenant,^  A.  S ;  Com.  Dig. 
^  Covt.  Breach,*"  £.  9;  Robinaon  v.  JmpSj  Sir  T.  Raymond,  98 ;  Com. D^. 
^  Condition,^  N.^  It  is  said  the  act  was  not  done  dtiring  the  life  of  ]£. 
BcNrrodaile,  but  tnat  doctrine  is  long  since  exploded.  Ev^  act  caaaing  SaA 
is  done  in  the  Ufetime.    He  referred  to  CK/lv.  Sehwabe  (7  Law.  T.  S44). 

Kindersky^  in  reply. 

The  Master  of  tlie  Rolls.— -The  question  is,  what  is  the  effect  of  Ik 
covenant.  Mr.  Borrodaile,  bein^  about  to  man^  was  desirous  of  settliif 
1,000/.  for  the  benefit  of  his  wife  and  children.  There  were  various  ways  of 
doing  that :  he  might  have  covenanted  to  pay  1,000/.  on  the  trusts  of  the 
settlement ;  or,  having  a  policy  of  assurance,  he  might  assign  it  and  the  mon^ 
secured  by  it  for  the  object  proposed ;  or  he  might  covenant  to  effect  a  policy 
immediately  and  covenant  to  keep  it  up,  without  directly  charging  his  asets. 
In  this  case,  so  far  as  the  intention  can  be  collected  at  all,  it  was  majf^j 
to  effect  a  policy  and  allow  the  benefit  thereof  to  go  to  the  trustees  for  his  wife 
and  family ;  the  intention  was  oHifined  to  that  only.  It  is  now  said  that  wa 
not  the  intention,  and,  even  contrary  to  the  intention,  it  is  said  the  covenant 
ought  to  have  the  effect  of  charging  the  assets.  The  executor  having  brought 
an  action  against  the  assurance  office  to  recover  the  money  assured  by  tile 
policy,  the  majority  of  the  judges,  on  the  finding  of  the  juiy,  decided  a^^inst 
him,  and  hela  the  policy  to  be  forfeited.  That  was  a  question  between  the 
assurance  office  and  the  executor,  and  some  discussion  appears  to  have  arisen  in 
the  course  of  the  proceedings  on  the  words  of  the  verdict  "  being  incapable  of 
distinguishing  between  ripit  and  wrong."  Now,  of  all  words  that  could  be 
said  to  express  the  state  of  mind  of  a  party,  as  to  his  sani^  or  insanity,  these 
words  "  right  and  wrong''  are  the  most  vague  and  unsatisractory.  Greneral^ 
speaking,  I  believe,  they  mean  moral  right  and  moral  wrong;  but  it  does  not 
fall  to  me  to  determine  their  meaning,  for,  according  to  the  case  cited  by  Mr. 
Palmer,  the  state  of  mind  was  not  taken  into  account  by  the  judges.  The 
question  now  is  of  a  different  kind,  for  this  being  a  bill  filed  by  creditors,  and 
there  being  a  reference  to  the  Master  to  inquire,  &c.,  and  a  claim  being  made 
on  the  covenant,  it  was  contended  that  the  sum  of  1,000/.  was  due  on  the 
covenant,  on  the  ground  of  the  policy  being  defeated  by  the  testator  ;  and  die 
Master,  being  of  that  opinion,  so  reported,  and  exceptions  were  taken  to  his 
report,  and  the  case  went  to  law.  The  Lord  Chief  Justice  died  before  juc^ 
ment  was  given,  and  the  certificate  is  therefore  only  by  the  other  three  judges; 
and  the  question  is,  how  are  we  to  deal  with  it  ?  Now  a  covenant  in  an  instru- 
ment of  this  kind  cannot  be  construed  in  a  manner  contrary  to  the  intention 
of  the  parties.  I  shall  not,  however,  decide  the  point  at  present ;  but  I  A) 
think  the  object  of  the  testator  was  to  effect  the  policy  and  secure  it  for  tie 
benefit  of  his  wife  and  family,  and  no  more,  and  not  to  pay  the  1,000Z.  out  of 
his  own  assets.     I  will  consider. 

Monday  J  May  3. 

In  this  case  a  claim  was  made  in  the  Master's  office  by  the  trustees  of  Mr. 
Borrodaile's  marriage  settlement  against  his  estate  for  the  payment  to  them  of  the 
sum  of  1,000/.  on  the  trusts  of  the  settlement,  and  the  claim  was  allowed  by  tiic 
Master.  Exceptions  were  taken  to  the  Master's  report,  and  on  their  coming  on 
to  be  heard  on  the^4th  of  November,  1845,  it  was  ordered  that  a  case  should  be 
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taken,  to  be  tried  at  law,  as  to  whether  the  trustees  were  entitled  under  the  cove- 
nant to  come  in  as  creditors  for  the  sum  in  question.  The  judges,  before  whom 
the  case  was  argued,  certified  their  opinion  to  be  that  the  trustees  are  not  so 
entitled,  and  the  case  came  back  to  this  court  on  the  equity  reserved.  In 
Mi^,  1828,  Mr.  Borrodaile,  in  contemplation  of  marriage,  effected  a  policy  of 
aasurance  on  his  life,  in  the  sum  of  1,000/.,  the  conditions  of  which  were, 
among  others,  that  if  he  should  die  "  by  his  own  hands,  or  by  the  hands  of 
justice,  or  in  consequence  of  a  duel,"  the  policy  should  be  void.  By  indenture, 
of  the  26th  of  June,  1828,  Mr.  Borrodaue  assigned  the  policy,  and  the  money 
thereby  secured,  to  trustees  on  trust  for  his  wife  and  family,  and  covenanted  to 
keep  up  the  policy  by  the  payment  of  the  premiums  and  Uie  performance  of  all 
other  necessary  acts  during  his  life.  In  March,  1888,  Mr.  Borrodaile  was  found 
drowned,  and  the  trustees,  having  applied  for  the  money  secured  by  the  policy, 
and  having  been  refused,  brought  an  action  against  the  assurance  office ;  and 
the  jury  found  that  the  deceased  voluntarily  threw  himself  into  the  water,  being 
incapable  at  the  time  of  distinguishing  between  right  and  wrong ;  and,  in 
Gonrormity  with  this  finding,  a  verdict  was  entered  for  the  defendants.  A  rule 
nisi  was  obtained  to  set  aside  the  verdict,  which,  in  Easter  Term,  184*3,  was 
discharged.  The  trustees,  having  thus  failed,  endeavoured  to  establish  their 
daim  as  a  debt  due  by  the  deceased  under  his  covenant ;  and  it  was  argued 
that  covenants  are  to  be  construed  according  to  the  intent  and  meaning  of  the 
parties,  and  that  here  it  was  manifestly  the  intention  that  Mr.  Borrodaile  should 
secure  to  the  trustees  the  sum  of  1,000/.,  and  charge  his  estate  with  the  payment 
of  it ;  but  I  do  not  think  that  this  effect  can  be  given  to  the  deed  of  settlement. 
The  intention  is  to  be  collected  from  the  instrument  itself;  and  this  is  not  a 
case  of  a  covenant  to  pay  a  sum  of  money,  and  of  an  assirament  of  a  policy  of 
asBurance  by  way  of  security  for  payment  thereof;  but  it  is  a  settlement  of  a 
sum  of  money  secured  by  a  policy,  which  the  testator  had  already  effected  on 
his  life,  with  a  covenant  to  pay  the  premiums  and  do  all  necessary  acts  to  keep 
the  policy  on  foot  The  subject  of  the  covenant  was  the  p(dicy,  and  the  pre- 
nuums  payable  thereon,  and  nothing  else.  The  covenantor  agreed  to  perf^m 
all  necessary  acts  to  keep  the  policy  on  foot  during  his  Hfe,  but  that  is 
all;  and  there  are  no  words  to  which  a  negative  effect  can  be  given,  or  from 
which  it  can  be  inferred  that  he  was  not  to  do  certain  acts.  I  can  see  no  obli- 
gation thereby  imposed  upon  him  not  to  destroy  himself,  or,  if  he  should  do  so, 
to  pay  so  much  money.  During  his  life  he  paid  so  much  money  as  was 
necessary  to  keep  up  the  policy,  and  he  thereby  satisfied  the  covenant,  and 
did  all  that  could  be  required  of  him.  The  covenant  was  not  broken,  and 
flu8  was  the  opinion  of  the  judges,  and  I  think  they  were  right.  It  is  said  the 
Terdict  expressly  stated  that  Mr.  Borrodaile  was  incapable  of  distinguishing 
between  right  and  wrong,  and  that  this  circumstance  ought  to  be  taken  into 
consideration.  The  decision  of  the  judges,  however,  did  not  turn  upon  that ; 
and  my  opinion  is  wholly  indepenclent  of  that  decision,  or  of  the  particular 
Terdict  I  do  not  think  the  self-destruction  of  Mr.  Borrodaile  made  the 
executors  liable  to  pay  the  money  secured  by  the  policy. 

Monday,  May  8. 

The  case  now  came  on  again  for  further  directions.  Mr.  B(»:rodaile,  bm 
already  stated,  made  his  will,  bearine  date  the  14ith  of  February^  1832,  and 
tliereby  devised  his  property  of  evay  description  to  his  wife  A.  S.  d.  Borrodafla 
(now  A.  S.  B.  Duval),  ana  he  trusted  to  her  executing  all  the  bequests  he  had 
made,  in  a  letter  to  her,  bearing  the  same  date  as  the  will,  and  he  appointed  as 
his  executors  the  Rev.  Joseph  Shaw,  Abraham  Borrodaile,  Sarah  Borrodaile, 
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and  A.  S.  B.  Borrodaile ;  and  to  those  his  executors  he  gave  all  that 
the  advowson  and  right  of  presentation  to  the  living  of  Wandsworth  in 
trust  for  his  said  wife  during  her  lifetime,  and  for  his  children  equally  at  ber 
death ;  and  the  said  testator  gave  also  to  his  said  executors,  in  trust  for  his  said 
wife  and  children,  all  his  estates  at  Wandsworth,  whether  consisting  of  a  paddod 
of  two  acres  and  a  half,  a  cottage  and  farm,  or  his  interest  in  ten  acres,  for 
which  he  had  entered  into  an  agreement  for  purchase;  all  his  wines,  books, 
household  furniture,  plate,  trinkets,  and  every  thing  of  whatever  description 
belonging  to  him,  he  gave  to  his  said  wife,  for  her  sole  use  and  benefit ;  and  <<  my 
executors  are  charged  with  the  payment  of  my  iust  debts,  of  which  I,  by  my 
said  will,  stated  I  should  leave  an  account  witn  a  letter  to  my  wife.^  The 
testator  died  on  the  16th  of  February,  18S8,  leaving  his  wife  and  four  (M- 
dren  him  surviving.  Abraham  Borrodaile  now  proved  the  will,  and,  oa  the 
8th  of  February,  1843,  this  suit  was  instituted  for  the  administration  of  bis 
estate  by  the  plaintifTs,  who  were  bond  creditors ;  and,  on  the  18th  of  July 
following,  a  decree  was  made  therein,  whereby  it  was  referred  to  the  Master  to 
take  the  accounts  with  special  directions.  On  the  18th  of  January,  184>5,  the 
Master  made  his  general  report,  stating  the  amount  of  the  specialty  and  other 
debts,  including  among  the  former  the  sum  of  1,2652.  17s.  5d.,  in  respect  of 
the  claim  in  question.  The  real  estate  being  sold,  and  the  liabilities  of  the 
deceased  ascertained,  it  was  found  the  assets  were  insufficient  to  pay  the  whde, 
and  the  question  therefore  arose,  whether,  under  the  terms  of  the  testator^s  wiD, 
the  debts  were  charged  on  the  real  estate ;  or,  in  other  words,  whether  the 
assets  were  legal  or  equitable.  This  question  was  now  brought  before  the 
Court. 

Kindersley  and  CampbeU  contended  that  the  assets  were  equitable,  and  dted 
Attorney-General  v.  Moor  (West,  Rep.  102) ;  Jwbrey  v.  Middleton  (2  £q. 
Ca.Ab.4f97);  Shallcroas  v.  Finden  (8  Ves.  789) ;  HenweU  v.  Whittaher 
(8  Russ.  343)  ;  Cliffbrd  v.  Lewis  (6  Mad.  33) ;  Chaves  v.  Graves  (8  Sim. 
4f88) ;  Irvin  v.  Ironmonger  (2  R.  &  My.  61)  ;  Harding  v.  Gray  (1  Dr.  &  W. 
430)  ;  Finch  v.  Hattersley  (3  Russ.  345,  n.) ;  Barker  v.  Dtike  ofDevonskin 
(8Mer.3n). 

Purvis^  for  a  specialty  creditor,  who  wished  to  be  paid  in  full,  contoided 
that  the  general  expression  as  to  the  payment  of  the  testator^s  debts  was  not  to 
override  the  estates  devised  to  the  executors  on  trust.  One  question  was,  did 
the  executors  take  the  real  estate  at  all  ?  The  words  "  property  of  every 
description  ^  include  real  estate,  and  the  legal  estate  therefore  goes  to  the  wife, 
*^  trust  ^^  and  ^^  use^  meaning  the  same  thmg  unless  a  duty  is  imposed.  The 
trustees  were  mere  conduits  to  convey  to  the  wife  whatever  estate  the  testator  had, 
whether  legal  or  equitable.  Besides,  he  meant  to  charge  the  debts  specified  in 
the  letter  and  no  more.  He  cited  Warren  v.  Davis  (2  Myl.  &  K.  49)  ;  Wan 
V.  Heslington  (3  Myl.  &  K.  495) ;  Bunn  v.  Lord  (2  Y.  &  C.  C.  98)  ;  Symm 
V.  James  (2  Y.  &  C.  C.  C.  301). 

Turner^  for  the  executor,  A.  Borrodaile,  took  no  part  in  the  argument,  as 
there  would  be  no  surplus. 

^  The  Master  of  the  Rolls. — The  testator,  having  appointed  his  executors, 
gives  them  the  real  estate  in  the  character  of  executors,  and  then  he  says,  "  My 
executors  are  charged  with  the  payment  of  my  just  debts.*"  He  gives  them  the 
estates  on  trust,  and  then  says  they  are  charged ;  surely  not  the  executors,  but 
the  estate.  He  mentions  a  list  of  debts,  but  the  charge  is  not  confined  to  that 
All  the  estates  are  charged  with  all  the  debts. 
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February  1,  1847. 

Haixes  t;.  Taylob  and  Others,  (a) 

Prospeciive  ir^wy'^Apprekended  nui»anee^Gatwork»^Q^ih  timet^lnjunction. 

Where  gat-works  were  about  to  le  erected  ao  near  to  the  plaintifs  numtion  and  grounde  that  it  wa* 
proved  on  the  part  qf  the  plaintif,  and  not  denied  on  the  part  of  the  defendants,  that  if  conducted 
and  managed  in  the  ordinary  wag,  tuch  works  would  be  a  great  injury  and  nuisance  to  the  plaintiff 
but  the  defendants  having  alleged  that  they  were  potsessed  qf  some  peculiar  and  secret  process  not 
hitherto  known  and  used  in  man^facturing  gas  which  they  intended  to  adopt,  and  which  they 
alleged  would  ^ectually  prevent  any  nuisance  arising  from  the  intended  gasworks,  the  Court 
refused  to  grant  an  inJu$Ktion  before  the  hearing,  upon  the  ground  that  the  plamtiff  had  not 
yet  sustained  an  injury »    Whether  gas-workt  can  be  deemed  to  be  legally  a  nuisance  ? 

THIS  was  an  appeal,  by  the  defendants,  from  the  order  of  the  Master  of 
the  Rolls,  which  directed  that  the  plaintiflTs  motion  for  an  injunction  to 
restrain  the  defendants,  the  directors  of  the  Western  Gas  Light  Company, 
from  erecting  gas-works,  or  making  gas,  upon  a  plot  of  ground  a  short  dis- 
tance from  the  plaintifTs  residence  at  Kensal-green,  should  stand  over,  with 
liberty  to  apply. 

The  bill,  filed  on  the  8th  of  September,  1846,  stated :  That  the  plaintiff 
had,  for  twelve  years  and  upwards,  been  the  owner  and  occupier  of  a  dwelling- 
house  and  premises  at  Eensal-green,  and  that  he  had,  before  tne  month  of  June, 
1848,  added  to  his  premises  more  land,  and  had  erected  a  mansion,  and  laid 
out  grounds,  at  an  expense  of  15,0002. 

That  Kensal-green  is  situated  on  the  Harrow  road,  three  miles  west  from 
Tyburn  Gate,  Middlesex ;  and  that  plaintiff^s  mansion  and  grounds  abut  and 
are  bounded,  towards  the  south,  on  the  Grand  Junction  Canal,  and  on  the 
north  by  the  road  leading  from  London  to  Harrow ;  and  that  the  whole  of 
plaintiff^  premises  are  bounded  on  the  north,  in  front  thereof,  by  the  said 
Harrow  road,  and  towards  the  south  by  the  Grand  Junction  Canal ;  and  the 
front,  as  well  as  the  rear  and  south-westward  of  plaintiff's  said  premises,  and 
beyond  the  said  canal,  is  surrounded  and  chiefly  consists  of  fields  and  meadows 
for  several  miles. 

That  since  plaintiff^s  said  mansion  has  been  erected,  one  Mr.  Jenkins  has 
granted  leases  of  land,  whereon  have  been  built,  by  divers  persons,  a  number 
of  small  dwelling-houses,  on  the  south  side  of  the  Grand  Junction  Canal,  and 
opposite  plaintiff^s  premises,  which  are  called  Kensal  New  Town ;  but  that, 
altnough  the  appearance  of  some  of  such  dwelling-houses  is  humble,  no  manu- 
factory or  noisome  or  offensive  business  has  ever  been  erected  or  carried  on 
nearer  to  plaintiff^s  said  mansion  than  New  Brentford,  which  is  distant  four 
miles,  and  upwards. 

That  a  small  house  and  premises,  used  as  a  beer-shop  and  tea-garden,  are 
mtuate  near  to  the  north-west  comer  of  plaintiff^s  said  garden ;  but  no  manu- 
fiustory  or  noisome  or  offensive  trade  has  ever  been  carried  on  therein. 

That  the  situation  of  plaintifi*'s  said  mansion  is  remarkably  salubrious ;  and 
the  air  of  Kensal-green  and  the  surrounding  country  is  at  present  pure,  and 
fiee  from  the  smoke,  offensive  odours,  and  effluvia  of  any  description, 
(a)  Reported  by  R.  G.  Wslford,  Esq.,  BerrUter.at«law. 
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That  at  the  corner  of  the  said  tea-gardens  there  is  a  bridge  over  the  Grand 
Junction  Canal,  and  on  the  west  side  of  the  said  brid^,  on  the  south  bank  of 
the  said  canal,  and  within  ten  feet  of  the  said  bridge,  there  is  a  plot  of  ground, 
containing  about  four  acres  of  land,  which,  flome  time  in  the  year  1^4,  was 
purchased,  or  contracted  to  be  purchased,  by  some  persons  who  then  projected 
or  formed  a  joint-stock  company,  called  the  Western  Gas  Light  Comjpany. 

That  G.  L.  Taylor,  Esq.,  ot  Hyde  Park-square,  in  the  county  of  IVfiddle- 
sex,  one  of  the  defendants,  was  the  chairman,  and  Chailes  Farebrother,  of 
Lancaster-place,  Strand,  in  the  cit^  of  Westminster  (one  other  of  the  defend- 
ants), was  the  deputy-^hairman  of  the  said  projected  company. 

That  the  said  projectors,  in  the  month  of  May,  1844,  caused  to  be  prinlBd 
and  circulated  a  prospectus  of  the  said  projected  oompai^,  which  was  set  oot 
in  the  bill. 

The  prospectus  contained,  amongst  others,  the  following  paaeages :  <<  The 
Western  Gas  Light  Company  is  established  to  supply  gas  of  greater  illumiiut- 
ing  power  and  purity  than  any  hitherto  used  in  the  metropolis,  bdng  similar  to 
that  used  in  Scotland,  but  deprived,  by  a  peculiar  process  of  manufacture,  of 
all  the  sulphureted  hydrogen,  carbonic  aad,  and  ammoniacai  gases  that,  mcie 
or  less,  contaminate  the  gas  now  supplied. 

*<  This  company  is  b^ed  upon  tnose  eauitable  principles  wherein  are^on* 
prised  the  profit  of  the  shareholder  and  tne  advantage  of  the  gas  consumer, 
and  thus  affords  a  reasonable  assurance  of  the  undertaking  being  erne  of  die 
safest  and  most  profitable  investments  in  gas-lighting  hitherto  oSered  to  the 
public. 

<<  However  popular  the  use  of  gas  has  become,  it  would  have  been  moK 
^|enerally  adopted  as  an  economical,  brilliant,  and  el^ant  mode  of  illumine- 
tion,  rf  the  gas  had  been  rendered  pure,  and  also  its  supply  equal  to  ^ 
demands  of  the  public. 

^  The  economy  offered  to  the  consimiers,  by  the  use  of  this  oompony'^s  gas, 
arises  from  its  illuminating  power  exceeding  that  of  the  ^  now  used  m  Lon- 
don forty  per  cent. ;  while  a  more  than  ordinary  profit  will  be  secured  to  the 
sharcholclers  by  the  arrangements  in  progress. 

^*  In  reference  to  the  site  of  the  ground  on  which  the  works  are  intended  to 
be  erected,  the  directors  have  the  pleasure  of  announcing  that  they  have 
secured,  with  immediate  possession,  a  most  eligible  piece  of  freehold  land, 
offering  the  advantage  of  water-carriage  for  coals,  stores,  and  other  materials.^ 

That  on  the  first  circulation  of  the  said  prospectus,  plaintiff  having  had  reasoa 
to  believe  that  the  following  passage  in  the  said  prospectus  (that  is  to  say),  ^in 
reference  to  the  site  of  ground  on  which  the  works  are  intended  to  be  erected, 
the  directors  have  the  pleasure  of  announcing  that  they  have  secured,  with 
immediate  possession,  a  most  eligible  piece  of  freehold  land,  offering  the  advan- 
tage of  water-carria^  for  coals,  stores,  and  other  materials,^  referred  to  the  said 
plot  or  piece  of  land,  on  the  west  side  of  the  said  bridge,  and  on  the  south  ode 
of  the  said  canal. 

That  the  said  plot  or  piece  of  land  is  distant  from  plaintiff's  said  mansicn, 
called  Kensal  House,  eighty-eight  yards  only,  and  tnat,  if  gas-works  were 
erected  on  the  said  plot  or  piece  of  ground,  the  smoke,  noisome  smells,  mii 
noxious  effluvia  arising  from  such  works  would  be  diffused  in  the  sanx)undiiif 
air,  and  would  frequently  be  driven  into  plaintiff^s  said  dwellin^houses,  ana 
would  render  the  same  uncomfortable,  unhealthy,  or  unfit  for  h&itation,  and 
would  greatly  deteriorate  the  value  of  plaintiff^s  said  mansion,  grounds,  wai 
premises. 
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That  being  desirous  of  preventing  and  avoiding  the  nuisance  and  injury 
which  the  erection  of  gas-works  on  said  plot  or  piece  of  ground  would  occasion 
to  plaintiff,  he  caused  Messrs.  Hamilton  and  Justice,  his  then  solicitors,  to  write 
and  send  to  each  of  the  persons  named  in  the  said  prospectus  as  directors,  trus- 
tees, solicitors,  and  secretary,  a  letter,  which  was  in  the  words  and  figures  fol- 
bwing  (that  is  to  say)  :— - 

<«  17,  Bemers-street,  6th  June,  1844. 

^'  Sir, — We  have  been  consulted  by  Mr.  Haines,  of  Eensal  House,  Eensal« 
green,  on  the  subject  of  the  projected  Western  Gas  Light  Company,  to  which 
your  name  appears  in  the  printed  prospectus,  as  one  of  the  directors.  We 
perceive  an  announcement,  in  the  prospectus  issued,  that  the  directors  have 
secured,  with  immediate  possession,  a  most  eligible  piece  of  freehold  land, 
offering  the  advantage  of  water-carriage  for  coals,  stores,  and  other  materials ; 
and  our  client  has  cuscovered,  that  the  piece  of  ground  referred  to  is  a  plot  of 
land  contiguous  to  the  Grand  Junction  Canal  at  Kensal-green,  and  within 
about  200  yards  of  his  residence.  The  erection  of  gas-works,  producing 
noisome  and  offensive  smoke  and  smells,  in  such  a  situation  as  cannot  fail  to 
prove  highly  injurious  and  intolerably  offensive  to  him,  both  as  regards  his 
occupation  of  the  premises  he  has  erected  at  a  vast  expense,  and  also  as  tending 
considerably  to  deteriorate  the  value  of  his  freehold  and  leasehold  interest 
therein^  we  have  therefore  received  his  instructions,  in  the  first  instance,  and 
before  the  company  proceed  to  any  outlay  on  the  ground,  to  acquaint  you  that, 
in  the  event  of  any  such  works  being  erected  on  the  ground  in  question,  so  as 
to  be  or  become  a  damage  or  nuisance  to  him,  it  is  his  full  determination  to 
resort  to  all  and  every  legal  means  and  remedies  for  the  removal  of  the  nui- 
sance, and  to  obtain  such  compensation  in  damages  as  a  court  of  law  may 
award  him.  We  cannot  help  regretting,  with  him,  that  a  company,  apparently 
ao  respectably  patronized,  should  not  have  entered  some  other  locality,  further 
xemovcd  from  any  habitations,  or  where,  from  other  circumstances,  their  works 
might  not  prove  injurious  or  offensive  to  the  surrounding  neighbourhood ;  and 
we  trust  this  matter  will  receive  your  serious  consideration,  and  the  plan  of 
building  gas- works  on  the  site  alluded  to  be  abandoned,  so  as  to  render  all  fur- 
ther interference  on  our  part  unnecessary.     We  are,  &c. 

"  Hamilton  and  Justice,'" 

That,  on  the  11th  of  June,  1844,  Mr.  Jas.  Phillips,  one  of  the  solicitors 
Bflcmed  in  the  said  prospectus,  wrote  and  sent  to  the  saia  Messrs.  Hamilton  and 
Justice  a  letter,  which  was  in  the  words  and  figures  following  (that  is  to  say)  :«— 

**  Gentlemen,— I  am  in  receipt  of  your  favour  of  the  8th  instant  (received 
yesterday),  with  a  reference  to  the  Western  Gas  Light  Company,  which  I 
wiU  take  care  to  submit  to  the  board  at  an  earlv  opportunity.  In  the  mean 
time,  however,  it  may  be  well  to  remark  that  I  think  your  client  must  be 
mistaken  as  to  nuisance,  for  I  understand  that  the  purity  of  the  ms  intended 
to  be  used  by  the  company,  and  its  peculiarity  of  manufacture,  will  effectually 
prevent  any  thing  like  a  nuisance ;  and  that,  by  the  introduction  of  its  light, 
the  neighbourhood  where  the  works  may  be  erected  will  be  benefited,  and  not 
pirejudiced.     I  am,  gentlemen,  your  obedient  servant, 

"  Jas.  Phillips.'' 

That  in  consequence  of  such  notice  of  plaintiff's  said  solicitors,  said  pnv 
jectors  abandoned,  or  appeared  to  have  abandoned,  the  intention  of  erecting 
gas-works  on  the  said  plot  or  piece  of  ground ;  and  that  the  same  which,  in  the 
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said  month  of  June,  1844,  was  lyin^  vacant  and  uncultivated,  was  shortly 
idFterwards  cultivated  and  used  as  rarming  land. 

That  on  the  13th  of  June,  1846,  the  said  Western  Gas  Light  Company 
(hereinafter  named  as  such  company,  defendant  hereto)  obtained  a  certificate  of 
complete  registration  from  the  Registrar  of  Joint-Stock  Companies,  under  an 
Act  of  Parliament  made  and  passed  in  the  7th  and  8th  session  of  her  present 
Majesty'*s  reign,  cap.  110,  intituled,  "  An  Act  for  the  Registration,  Incorpo- 
ration, and  I&gulation  of  Joint-Stock  Companies  C  whereby  the  said  company 
became  and  was  incorporated,  as  from  the  date  of  such  certificate,  by  the 
name  of  "  The  Western  Gas  Light  Company,"  for  the  purposes  mentioned  in 
the  said  certificate,  and  for  the  purpose  of  suing  and  being  sued  by  the 
name  of  *^  The  Western  Gas  Light  Coinpany," 

That  the  said  G.  L.  Taylor  and  C.  Farebrother  are  respectively  the  chair- 
man and  deputy-chairman  of  the  said  Western  Gas  Light  Company ;  and  that 
the  chairman,  dfirectors,  and  other  officers  of  the  said  company,  are  the  same 
persons  as  are  respectively  mentioned  as  chairman,  directors,  and  other  officers, 
m  the  said  prospectus ;  and  that  the  said  Western  Gas  Light  Company  is,  in 
fact,  the  same  company  as  is  referred  to  in  the  said  prospectus. 

That  plaintifi*  having  heard  a  rumour  that  the  said  Western  Gas  Light 
Company  intended  to  erect  gas-works  on  the  said  piece  of  ground  on  the  west  of 
the  said  bridge  hereinbefore  mentioned,  on  6th  Au^st,  1846,  caused  a  search 
to  be  made  at  the  said  Joint-Stock  Companies  Registration  Office,  and  thereby 
ascertained,  as  the  fact  is,  that  the  only  land  mentioned  in  and  by  the  registered 
deed  of  the  said  Western  Gas  Light  Company  to  have  been  purchased  by  the 
said  company  consisted  of  several  premises  and  pieces  of  land,  situated  at 
Vauxhall,  in  the  county  of  Surrey,  respectively  bought  and  contracted  to  be 
purchased  of  Thomas  Cord  and  Robert  Munro,  as  therein  mentioned ;  and 
that  no  mention  was  made,  in  the  said  re^stered  deed,  of  the  said  plot  or  piece 
of  ground  on  the  west  side  of  the  said  bndge,  on  south  bank  of  the  said  Grand 
Junction  Canal  before  mentioned  or  referred  to;  and  that  thereupon,  and 
there  being  in  fact  no  appearance  of  any  preparation  for  building  upon  the 
said  piece  of  ground  before  the  Srd  day  ot  August,  1846,  plaintiff,  down  to 
that  time,  believed  that  the  said  Western  Gas  Light  Company  had  no  inten- 
tion of  erecting  gas-works  on  the  said  plot  or  piece  of  ground,  and  that,  in  fact, 
the  said  company  had  commenced  ana  proceeded  with  the  erection  of  their  gas- 
works at  Vauxhall  aforesaid. 

That  since  the  Srd  day  of  August,  1846,  the  said  Western  Gas  Light 
Company  has  proceeded  to  dig  out  the  foundations  for  the  erection  of  gas- 
works of  great  magnitude  on  the  said  plot  or  piece  of  ground  before  men- 
tioned and  referred  to. 

That  the  said  Western  Gas  Light  Company  is  now  employing  great  numbers 
of  men  in  digging  such  foundations  as  aforesaid,  and  the  work  thereof  is  pro- 
ceeding with  great  rapidity  ;  and  that  the  said  company  is  digging  foundations 
for  a  gasholder  of  about  186  feet  in  diameter,  which  is  of  much  larger  dimen- 
sions than  any  gasholder  now  in  use  by  any  existing  gas  company,  and  the  said 
company  is  also  digging  on  the  said  plot  of  ground  the  foundations  for  a  large 
circular  retort-house. 

^  That  plaintifi*  was  necessarily  absent  from  home  for  several  days,  and  imme- 
diately on  his  return,  and  soon  after  the  commencement  of  such  works  as  afore- 
said, and  on  the  11th  day  of  August,  1846,  plaintiff  caused  his  solicitor  to 
write  and  send  to  the  directors  of  the  said  Western  Gas  Light  Company  a  lettff 
or  notice,  which  was  in  the  words  following  (that  is  to  say) : — 
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**  Gentlemen,— Upwards  of  two  years  have  elapsed  since  I  had  occasion  to 
address  you  on  the  subject  of  your  projected  gas-works  near  Eensal-green.  My 
client,  Mr.  A.  Haines,  has  now  again  consulted  me  on  the  subject,  it  appearing 
that  the  foundations  for  the  gasometer  and  other  buildings  are  now  being  dug  on 
the  piece  of  land  near  the  Plough  bridge  at  Kensal-green,  and  within  about  two 
hundred  yards^of  my  client's  residence,  although  the  company's  deed  of  settlement 
mentions  Vauxhall  only.  The  site  for  lighting  the  suDurbs  with  illuminating 
gas,  whether  the  same  be  produced  from  cannel  or  other  coal,  must  cause  the 
most  noxious  and  offensive  smoke  and  smells,  and  the  manufacture  of  it,  and 
the  refuse  matter  and  deposits  therefrom,  in  so  near  a  situation,  cannot  fail  to 
prove  highly  injurious  and  intolerably  offensive  to  Mr.  Haines,  both  as  regards 
his  occupation  of  the  premises  he  has  erected  at  a  vast  expense,  and  as  rendering 
considerably  to  deteriorate  the  value  of  his  freehold  and  leasehold  interest 
therein.  I  have  therefore  received  his  instructions  in  the  first  instance,  and 
before  the  said  company  proceed  to  any  considerable  outlay  in  erections  on  the 
ground  in  question,  to  acquaint  you,  by  way  of  caution,  that,  in  the  event  of 
any  such  works  being  proceeded  with  and  erected  so  as  to  become  a  nuisance  or 
damage  to  him  in  any  shape  whatever,  it  is  his  full  determination  to  resort  to 
all  and  every  lawful  remedy  and  means  for  the  abatement  or  entire  removal  of 
such  nuisance,  as  well  as  to  obtain  such  compensation  in  damages  as  a  court  of 
law  may  award  him  under  the  circumstances ;  I  have  therefore  to  request  you 
will  receive  this  notice  to  that  effect. — I  am,  gentlemen,  yours,  &c., 

"  Thomas  Francis  Justice." 

That  on  the  said  11th  day  of  August,  1846,  the  said  James  Phillips,  as  the 
solicitor  of  the  said  Western  Gas  Light  Company,  wrote  and  sent  to  the  said 
T.  F.  Justice  a  letter,'  which  was  in  the  words  and  figures  following  (that  is  to 
say):— 

**  Sir, — I  am  instructed  to  acknowledge  the  receipt  of  your  letter  on  the  11th 
of  August  instant,  to  the  clerk  of  the  Western  Gas  Light  Company,  and  in 
reply  thereto  to  state,  without  so  lengthened  or  indeed  any  notice,  the  com- 
pany will  of  course  be  subject  to  all  the  legal  consequences  of  any  nuisance  they 
may  create  by  their  works,  and  it  follows,  therefore,  that  your  notice  is  per- 
fectly unnecessary,  but  more  particularly  so  as  the  works  will  create  no 
nuisance. — I  am,  Sir,  &c., 

"  James  Phillips,^ 

As  by  the  said  last  mentioned  letter,  when  produced,  will  appear. 

That  notwithstanding  the  said  notice  of  11th  of  August,  1846,  the  said 
Western  Gas  Li^ht  Company  is  still  proceeding  with  the  digging  of  the 
foundations,  and  has  conveyed  materials  for  erectmg  extensive  gas-works  on 
the  said  plot  or  piece  of  ground  hereinbefore  mentioned  and  referred  to ;  and  the 
said  company  threatens  and  intends  forthwith  to  erect  such  ^as- works, and  to  com- 
mence the  making  and  manufacturing  of  gas,  and  the  burning  of  coals  and  coke, 
and  other  noisome  and  offensive  operations,  upon  the  said  plot  or  piece  of  ground. 

That  carrying  on  gas-works,  and  the  making  and  manufacture  of  coal  gas, 
and  such  other  operations  as  aforesaid,  will  cause  much  smoke  and  vanous 
noisome,  pernicious,  and  offensive  smells ;  and  that  if  such  gas-works  as  afore- 
said shall  be  carried  on,  many  noxious  and  deleterious  gases  will  be  evolved  and 
mixed  with  the  surrounding  atmospheric  air,  while  the  neighbourhood  will 
become  unhealthy,  and  the  plaintiff's  said  mansion-house  will  become  an 
unwiiolesome  and  unsuitable  residence  for  himself  and  his  family,  and  the  value 
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That  he  is  ready  and  willing  to  take  any  psooeedingy  at  Ibw  or  dhermft^ 
which  this  honourable  Coort  may  direct,  for  the  purpose  of  resirting  the  rights 
title,  and  claim  alleged  and  claimed  by  the  said  Western  Gas  ^^j^^  Cnmjpswr 
to  erect  gas-works  on  the  said  plot  or  piece  of  ground  herdnfaeuie  me&tiaatd 
and  referred  to,  or  to  prosecute  the  same  with  due  dilimice,  and  plaintiff  k 
advised,  and  humbly  insists,  that  the  said  Western  Gas  Light  Company  eudbt 
to  be  in  the  mean  time  restrained  by  the  order  and  injuncticiiof  thisJioiiourHle 
Court  from  proceeding  with  the  erection,  or  with  preparatioDS  fin:  the  erecti8n,df 
gas-works  on  the  said  piece  of  ground,  inasmuch  if  the  saoie  gas-works  be  {m»> 
ceeded  with,  the  said  mansion-£ouse  and  grounds  and  premises  of  plaintiff  will 
be  irreparably  injured. 

The  bill  then  charged  that  the  said  Western  Gas  LiAt  Company  pn- 
tends  that  the  said  company  intended  to  manufacture  the  gas  at  the  mii 
intended  gas-works  similar  to  that  used  in  Scotland,  but  depiTed,  by  a  peculiff 
process  of  manufacture,  of  all  the  sulphureted  hydrc^en,  carbonic  acid,  and 
ammoniacal  gases,  that  are  more  or  less  contained  m  alT  the  gas  now  nuawfto> 
tured  in  London  and  its  vicinity ;  and  the  said  company  also  pretends  that  it 
is  intended  to  use  at  the  said  intended  gas-works  cannd  coal  only  in  the  makaf 
and  manufacture  of  gas ;  and  the  said  company  also  pretends  that,  by  a  peoulisr 
process  of  manufacture  intended  to  be  adopted  at  the  said  gas-works,  ailii^ 
agreeable  odour  or  iniurious  product  will  be  prevented,  and  that  the  snd 
intended  gas-works  will  create  no  nuisance  to  the  public  or  to  plaintiff  ;  and  that 
the  atmosphere  surrounding  the  said  intended  gas-works  wiU  not  be  contami- 
nated or  impreenated  with  any  noisome,  noxious,  or  deleterioos  saaes  whatever; 
and  that  the  said  neighbourhood  and  plaintiff^s  said  dwelling-^oiise,  grounds, 
and  premises  will  not  be  rendered  unhealthy  or  in  any  way  injured  and  dste^ 
riorated  in  value. 

Whereas  plaintiff  charges  that  such  pretences  are  untrue;  that  it  is 
imoossible  by  any  means  now  discovered  and  in  use  to  carry  on  ns-w«cks 
ana  manufacture  of  gas,  and  that  no  such  works  and  manufacture  have  ever 
been  or  now  are  or  can  be  carried  on  within  Scotland  or  elsewhere,  by  any 
peculiar  orocess  or  management  whatever,  without  creating  and  /^iffngSf^ 
through  tlie  surrounding  atmosphere  great  quantities  of  smoke,  aoot,  unoon* 
sumed  carbon,  and  other  substances,  as  also  divers  noxious  and  deleterious 
gases,  which  render  the  atmosphere  for  a  very  considerable  distance  from  such 
^as- works  and  place  of  manufacture  imwholesome  and  injurioua  to  human 
health  and  to  ammal  and  vegetable  life. 

That  in  the  decomposition  or  distillation  of  coals  and  the  manufacture  of 
coke,  as  conducted  at  cas-works,  and  in  discharge  of  the  coke  and  cinders  final 
the  retorts  of.  gas-works,  much  deleterious  gas^  vapour,  and  smoke  aie  oofr* 
stantly  evolved. 

THat  the  use  of  cannd  coal  in  the  manufacture  of  gas  does  not  diminish  the 
noxious  and  unpleasant  odour  of  such  manufacture,  mit  that,  on  the  contniTy 
cannel  coal  contains,  and  gives  out  in  its  deoompositian,  a  larger  portion  of  sul- 
phureted hydrogen  ^as,  ammonia,  and  tar  than  the  common  coal  usually 
consumed  in  gas-works,  and  that  the  use  of  cannel  coal  would,  therefore,  rather 
increase  the  nuisance,  which  will  be  used  by  the  gas-works  intended  to  he 
erected  by  the  said  Western  Gas  Light  Company  as  aforesaid. 

That  the  tar  which  is  produced  from  cannel  coal,  during  the  process  of 
°^^i3g  g^  ^s  peculiarly  offensive  and  produces  a  heavy  sickening  smeU,  which 
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extends  to  a  great  distance  from  the  gas-works,  and  that  the  sulphureted 
hydrogen  is  one  of  the  most  destructive  and  noxious  ^ases  now  known. 

Tlat  the  said  company  is  not,  by  its  said  registered  deed,  confined  to  the  use 
of  cannel  coal,  but  the  said  company  is  by  such  deed  authorized  by  the  said 
Seed  to  produce,  make,  manufacture,  and  supply,  illuminating  gas  from  cannel 
and  other  coal,  tar,  pitch,  ot  other  material. 

That  the  said  Western  Gas  Light  Company  is  not  bound  by  the  terms  of  the 
and  registered  deed,  or  otherwise,  to  adopt  any  peculiar][process  of  manufacture 
by  which  gas-works  and  the  manufacture  of^s  will  be  prevented  from  becoming 
a  nuisance  and  inmriously  affecting  plaintiff  and  his  said  mansion  and  premises, 
and  injurious  to  tne  health  and  comrort  of  the  persons  living  near  to  such  works 
and  manufacture. 

That  although  many  and  various  processes  have  been  adopted  in  different 
ffas-works  for  the  improvement  of  the  manufacture  of  gas,  and  for  freeing  gas 
from  various  impurities,  some  of  which  render  the  gas  less  noxious  where  it  is 
consumed,  yet  that  none  of  such  processes  materially,  if  at  all,  diminish  the 
smoke^  noisome  smells,  and  noxious  gases  which  are  produced  and  evolved  in 

Sfi-works  and  in  the  process  of  manufacturing  gas,  and  become  diffused  in,  and 
ereby  contaminate,  the  surrounding  atmosphere.  On  the  contrary,  plaintiff 
ciiarges  that  some  of  the  processes  by  which  the  gas  is  purified  cause  lar^e 
quantities  of  noxious  products  of  noxious  or  refuse  matter  and  liquors,  which 
have  afterwards  to  oe  deposited,  consumed,  or  evaporated  upon  tne  premises 
where  such  gas  is  manufactured,  thereby  increasing,  instead  cf  diminishing,  the 
nuisance  and  injuries  caused  by  gas-works  and  the  manufacture  of  gas. 

That  plaintiff^s  said  dwellins4iouse  is  sixty  feet  in  height,  and  is  situate  on 
noLUch  higher  ground  than  the  site  of  the  said  intended  gas-works  of  the  Western 
Gas  Light  Companjr,  whereby  the  noxious  vapours,  smells,  and  smoke  which 
will  arise  from  the  said  intended  gas-works  of  the  said  company  cannot  escape 
and  be  dispersed  without  filling  plaintiff's  dwelling-house  and  the  grounds 
diereof  with  the  most  unwholesome  fumes  and  gases. 

That  the  manufacture  of  gas  is  carried  on  constantly  in  gas  manufactorieSt 
both  by  night  as  well  as  by  day,  and  as  well  on  Sundays  as  on  the  other  days  of 
the  week,  so  that  the  smoke,  smeU,  and  noxious  gases  arising  from  such  manu- 
ftcture  of  gas  as  aforesaid  would  be  a  permanent  and  unceasing  nuisance  and 
faguiy  to  plaintiff 

That  the  said  Western  Gas  Light  Company  has  commenced,  or  attempted 
to  oommence,  the  construction  and  rormation  of  sas-works  at  Vauxhall  aforesaid, 
and  that  the  inhabitants  and  residents  of  Vauxhall,  and  particularly  one  Mr. 
Robert  Forest,  of  Brunswick  Wharf,  Vauxhall  aforesaid,  have  complained  of 
the  establishment  of  the  said  company^s  gas-works,  upon  the  ground  that  the 
flame  will  be  injurious  to  the  healul  and  comfort  of  such  inhtmitants  and  resi- 
daxtSy  and  a  nuisance ;  and  that  the  said  inhabitants  and  residents,  and  parti- 
cularly the  said  R.  Forest,  have  and  has  threatened  and  intend  to  take  legal 
proceedings  against  the  said  company  to  prevent  such  nuisance  being  crcatea  at 
Vauxhall  aforesaid. 

The  bill  then  charged  various  meetings  and  proceedings  taken  by  the  resi- 
dents at  Vauxhall  to  prevent  die  defendants^  works  being  erected  in  that  locality ; 
and  that  since,  and  m  consequence  of  such  meetings,  the  said  Western  Gras 
Ueht  Company  ^  disccHitinued  the  erection  of  the  said  gas-works  at  Vauz- 

That  the  said  company  faas^  admitted  that  the  said  intended  gas-works,  so 
about  to  be  established  at  Vauxhall  afbtesaid,  would  be  a  nuisance  and  injury 
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to  the  said  Mr.  Forest  if  his  residence  was  in  an  open  country  with  great 

Surity  of  air,  and  that  the  said  company  expressly  founded  their  nght  to  estab- 
sh  such  works  at  Vauxhall  aforesaid  upon  the  ground  that  the  premises  of  the 
said  Robert  Forest  adjoin  a  candle  manufactory,  and  that  there  are  in  the 
immediate  neighbourhood  lime  burners,  distillers,  common  gas-works,  and 
cement-works. 

That  the  said  Western  Gas  Light  Company  thereby  admits,  that  if  the 
said  gas-works  had  been  established  in  an  open  country,  with  great  purity 
of  air,  the  said  gas-works  would  form  a  nuisance.  And  that  plaintiflTs  sau 
mansion-house,  ground,  and  premises  are  situate  in  an  open  country,  with  great 

Surity  of  air,  and  that  there  is  and  are  no  candle  manufactory,  lime-bunier, 
istiller,  common  gas-works,  or  cement-works,  or  other  manufactory,  or  works 
whatever,  within  four  miles  of  plaintiff's  mansion-house  and  premises. 

And  that  the  said  Western  Gas  Light  Company  has  no  legal  right  to  erect 
gas-works  upon  the  plot  or  piece  of  ground  before  mentioned  and  refored 
to,  whereby  a  nuisance  will  be  created,  which  will  be  injurious  to  the  public 
health,  ana  will  produce  irreparable  injury  to  plaintiff  as  aforesaid;  and  that 
the  said  company  ought  to  be  restrained  by  the  order  and  injunction  of 
this  honourable  Court  from  erecting  any  gas-works,  gasometers,  furnace^ 
ovens,  retorts,  or  any  other  buildings  or  erections  for  the  manufacture  of  gas 
on  the  said  piece  of  ground  hereinbefore  mentioned  and  referred  to. 

And  that,  if  necessary,  he  is  ready  and  submits  to  commence  any  action  at 
law,  or  to  adopt  any  other  proceeding  at  law  this  honourable  Court  may  direct, 
for  the  purpose  of  establishing  plaintiff^s  legal  title  to  prevent  the  creation  of  a 
nuisance  by  the  said  *^  Western  Gas  Light  Company  ^  in  erecting  gas-worb 
and  premises  for  the  making  of  gas  on  the  piece  of  ground  hereinbefi>re  meih 
tioned  and  referred  to. 

And  the  bill  prayed  that  the  said  defendants,  G.  L.  Taylor  and  Charlei 
Farebrother,  and  the  said  Western  Gas  Light  Company  respectively,  might 
answer ;  and  that  the  said  Western  Gas  Light  Company,  and  the  directors, 
a^nts,  servants,  and  workmen  of  the  said  company,  may  be  restrained  b; 
injunction  from  proceeding  in  the  erecting  and  establishing  of  buildings  and 
works  for  the  malcing  and  manufacturing  of  illuminating  gas,  and  also  from 
making  and  manufacturing  such  gas  upon  the  said  plot  or  piece  of  ground, 
situate  on  the  west  side  of  the  said  bndge,  across  the  said  Grand  Junction 
Canal,  and  on  the  south  side  of  the  said  canal,  in  the  bill  mentioned  and 
referred  to ;  and  that  the  said  Western  Gas  Light  Company  might  be  decreed 
to  obviate  and  prevent  the  creation  of  the  said  nuisance,  which  would  be  made 
by  the  erection  and  establishment  of  gas-works  on  the  said  plot  or  piece  of 
ground,  so  that  the  plaintiff's  enjoyment  and  occupation  of  his  said  mansion  or 
dwelling-house,  witn  the  pleasure  grounds  and  other  appurtenances  thereto 
belonging,  might  not  thereby  be  rendered  less  safe,  wholesome,  and  fit  for  the 
plaintiff's  habitation  than  the  same  then  was,  and  that  all  proper  directions 
might  be  ^ven  for  effectuating  the  purposes  aforesaid  and  for  general  relief. 

The  plaintiff  having  moved,  on  affidavits  before  the  Master  of  the  Rolls,  for 
an  injunction  in  the  terms  of  the  prayer  of  the  bill,  his  Lordship  directed  the 
motion  to  stand  over,  with  liberty  for  either  party  to  apply.(a)  From  that 
order  the  defendants  appealed. 

(a)  The  following  jndgment  was  delivered  by  the  in  danger  of  being  materially  injured,  but  also  of 

Master  of  the  Rolls,  November  25,  1846 :—  great  importance  to  the  defendants,  against  whom 

This  case  I  consider  to  be  of  very  great  import-  it  is  asked  that  they  should  be  prevented  from 
ance,  not  only  with  reference  to  the  plaintiff,  who  making  that  which  they  say  is  intended  to  be  a  law- 
thinks  that  his  comforts  at  well  as  his  property  are  fol  use  of  their  property.    I  need  not  say  that  the 
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Bethellj  Heathfield^  and   Webster^  for  the  appeal  motion,  contended  that 
the  Master  of  the  Rolls's  order  was  wrong,  inasmuch  as  the  motion  ought  to 


nablic  has  always  the  greatest  interest  ia  maintaiD- 
mg  the  rights  of  property,  in  maiotainiag  such  legal 
rights  as  the  plaintiff  has  in  this  case,  and  such 
legal  rights  as  the  defendants  have  in  this  case.  I 
need  not  say  any  thing  about  the  advantage  which  is 
had  to  the  community  by  the  manufacture  of  gas, 
or  by  the  labour  which  is  employed  in  producing  it. 

The  plaintiff  is  possessed  of  a  house ;  more  or 
lets  value  as  to  the  amount  of  it  I  conceive  I  have 
nothing  to  do  with ;  he  has  a  house  of  more  or  less 
▼alne,  which  he  resides  at,  a  moderate  distance  from 
tlie  place  where  the  defendants  are  entitled  to  a 
^eC8  of  land,  on  which  they  propose  to  erect  works 
for  the  manufacture  of  illuminating  gas.  They  are 
now  in  the  course  of  erecting  those  works;  no 
nnlsance  does  or  can  be  supposed  to  arise  from  the 
bnildings  which  are  intended  to  be  erected ;  if  there 
ia  any  danger  at  all  of  that,  it  must  be  from  the  pro- 
eett  of  manufacturing,  which  these  bidldings  are 
intended  for.  The  buildings  are  not  now  completed. 
The  manufacture  of  gas  has  not  only  not  yet  com- 
menced, but  it  is  stated  here,  and  is  not  disputed, 
that  the  manufacture  of  gas  will  not  commence  until 
the  month  of  March  next,  the  result  of  which  is, 
that  the  dama^  or  the  injury  which  is  apprehended 
by  the  plaintiff  is  prospective,  future,  contiogent; 
it  is  not  a  mischief  now  existing. 

The  case  I  do  not  think  new  in  principle,  for  I 
agree  that  if  it  be  perfectly  manifest  that  a  work 
going  on  must  end  in  operations  which,  when  car- 
ried into  effect,  will  present  that  species  of  nuisance 
in  respect  of  which  this  Court  acts  and  gives  relief, 
the  Onirt  probably  will  not  wait  any  longer ;  but  it 
is  new  in  its  circumstances  in  this  respect,  and  as 
for  as  I  am  aware  there  is  not  one  instance  in  which 
there  has  not  been  work  begun,  the  nature  of  which 
irms  capable  of  being  made  the  subject  of  a  legal 
proceeding,  except  perhaps  that  case  of  Tinkltr  v. 
€!rowder :  the  other  cases  are  works  where  something 
was  begun;  there  was  something  on  which  the 
Court  might  rely  as  a  matter  of  fact ;  there  was 
something  which  might  at  once  be  made  the  subject 
of  trial.  I  have  looked  with  some  care  to  find  if 
there  were  any  instances  to  the  contrary,  and  I 
really  have  not  found  any  on  which  I  could  rely  at 
alL  The  only  one  where  it  is  distinctly  stated  by 
way  of  dictum  ia  the  case  of  the  ancient  lights : 
looking  at  all  the  cases  which  have  occurred  unce, 
they  hive  every  one  of  them  been  more  or  less  con- 
Bccled  with  a  trial  to  be  had  at  law.  I  do  not  mean 
that  a  verdict  is  to  be  obtained  because  with  respect 
to  trials  which  are  to  shew  the  risht  in  respect  of 
wlikh  this  Court  will  grant  relief,  it  wiU  vary  ac- 
oorAng  to  the  drcumatances ;  this  Court  will  in  some 
eases  m  so  impressed  with  the  danger  of  letting  the 
natter  go  on,  that  it  will  stop  the  works  meanwhile ; 
on  the  other  hand,  it  sometimes  will  not  stop  the 
works  while  the  trial  is  had.  The  Court  will  act 
nnder  different  circumstances  in  different  ways. 
The  principle  on  which  the  Court  acts  in  these  cases 
is  now  under  no  diffieultv :  it  has  a  jurisdiction  in 
itself  not  to  determine  what  is  or  is  not  a  nuisance, 
hnt  it  has  a  jurisdiction  to  protect  the  legal  right 
wldch  persons  have  to  avoia  nuisances  in  the  way 
which  courts  of  law  cannot  do, — to  prevent  it  for 
the  fiiture ;  and  in  those  cases  where  the  Court  sees 
the  nuisance  is  such  that  though  damages  might  be 
given  at  law,  where  the  mere  legal  r^ress  Is  not 
such  as  to  do  the  party  the  justice  which  is  required, 
it  wHl  interfere  by  administering  its  preventive 
process.  Now,  then,  it  is  said,  and  I  do  not  think 
ft  is  unjustly  said,  that  if  a  trial  cannot  be  had— if  it 
is  seen  that  ft  trial  cannot  be  had,  and  that  Is  this 


case,  and  if  you  see  at  the  same  time  that  that 
which  is  about  to  be  done  must  be  such  an  act  as 
would  give  the  other  party,  or  the  plaintiff  in  the 
case  here,  a  right  to  redress,  and  a  rieht  to  further 
protection — if  all  that  was  clear  and  apparent,  I 
certainly  do  not  mean  to  say  that  this  Court  might 
not  have  jurisdiction  to  interfere  at  once  :  but  you 
must  have  two  things ;  you  must  have  not  only  the 
impossibility  of  proceeding  to  trial  at  law,  which  is 
the  case  here,  but  you  must  have  that  which  is  now 
to  be  inqoired  into,  whether  or  not  there  is  such 
certainty  that  the  mischief  will  ensue  from  the  act 
which  is  proposed  to  be  done  that  the  Court  ought 
to  interfere  beforehand.  That  brings  it,  I  think,  to 
what  is  really  the  question  to  be  considered  here. 

At  a  very  early  period  of  this  case,  I  certainly 
felt  myself  iustified  in  asking  the  question,  whether 
there  ever  had  been  a  trial  at  law  in  which  it  had 
been  determined  that  the  erection  of  gas-works,  or 
rather  the  carrying  on  the  manufacture  of  gas,  was 
to  be  deemed  a  nuisance,  any  instance  of  that,  and 
certainly  I  have  had  none.  It  has  been  said  that 
that  has  not  been  so,  that  it  is  not  to  be  found, 
because,  in  every  instance  where  the  attempt  was 
made  to  obtain  legal  redress,  the  parties  have  some- 
how or  other  been  satisfied.  I  can  only  rest  on  this 
fact — ^it  has  not  yet  been  determined  in  any  legal 
proceeding  that  the  manufacture  of  gas  is  a  nuisance. 
I  think  that  almost  any  man,  when  he  is  talking 
about  gas-works,  must  have  had,  in  these  days,  a 
sufiident  quantity  of  experience  to  come  to  the 
conclusion  that,  whether  it  is  likely  to  be  considered 
a  nuisance  or  not,  it  is  a  very  disagreeable  thine ; 
and  I  am  a  little  astonished  at  some  of  the  remarks 
which  have  been  made  by  the  defendants  here,  as  if 
it  was  nothing.  Nobody  can  doubt  that  the  volatile 
products  whidi  arise  from  the  distillation  of  coal  are 
extremely  offensive, — it  is  quite  contrary  to  common 
sense  to  say  it  is  not  so;  every  man  knows  it. 
Whether  they  are  such  as  will  legally  constitute  a 
nuisance,  and  are  necessarily  such,  are  quite  different 
questions.  That  there  are  very  offensive  products 
is  so  clear,  that  nobody  can  doubt  it ;  it  is  quite 
satisfactory  to  me  to  find  that  the  scientific  wit- 
nesses for  the  defendants  in  this  case  do  not  deny 
that  at  all — that  the  products  are  very  offensive. 
The  question  is,  whether  those  products  cannot  be 
so  governed  that  they  shall  not  escape  in  a  manner 
to  be  offensive  to  the  neighbouring  country,  or  to 
the  neighbouring  property,  or  to  the  neighbouring 
inhabitants,— that  is  the  question  which  arises  here. 
If  I  may  give  implicit  credit  to  one  of  the  witnesses 
for  the  defendants,  he  says  there  is  not  any  thing  in 
the  least  more  offensive  in  gas-works  than  there  is 
in  many  fires  which  are  burnt  in  any  crowded  town. 
He  goes  considerably  further,  for  he  expresses  his 
belief  that  those  products,  however  offensive  they 
may  be,  which  are  produced  by  the  manufacture 
of  gas,  are  of  such  a  nature  as  to  counteract  and 
to  correct  other  offensive  and  injurious  and  noxious 
matter  in  the  air,  correcting  fever  and  miasma ;  so 
that  I  suppose  the  manufacture  of  gas,  and  permit- 
ting the  escape  of  these  noxious  materials,  according 
to  the  opinion  of  that  gentleman,  would  be  a  sani- 
tary process.  I  have  no  doubt  that  is  his  view  of 
it;  but  I  cannot  say,  as  he  is  not  supported  by 
other  witnesses,  and  states  that  which  is  quite  con- 
trary to  one's  common  feelings  on  that  subject — I 
cannot  say  I  incline  very  much  to  that  opinion ;  but 
though  it  may  be  a  great  deal  to  say  that,  perhaps 
more  than  one  can  give  way  to,  I  think  it  can 
hardly  be  believed  that  the  progress  of  science  may 
not  find  useful  and  innocent  applications,  or  the 
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have  been  at  once  refused  with  costs.    The  defendants  bj  that  order  are  kepi 
before  the  Court,  not  on  account  of  any  thing  then  in  existence,  but  on  account 

nion  that  the  appRhenibm  nHiidi  the  plainttf  aor 
entertains  maj  not,  hi  the  end,  torn  ovt  to  be  ndl 
fbanded ;  it  may  be  lo.  On  the  other  hand,  I  a 
as  far  from  faitendfaig  to  say  that  the  meani  wUA 
are  meant  to  be  resorted  to  by  the  defendaata  fa 
the  purpose  of  prerenttng  the  nnisance  may  not  be 
effeetnal  for  that  pnrpoae.  I  beUere  it  to  be  ponU 
ble ;  but  whether  it  is  probable  or  not,  is  more  this 
I  can  Tentnre  to  say ;  bat,  in  the  present  stats  cf 
things,  with  the  donbt  whidi  there  is  hangfaig  ow 
it,  I  do  not  think  I  am  in  the  sitaatlon  to  doM 
which  Lord  Eldon  says  he  conld  not  do  inthe  cms 
of  Crowdtry.  TbUcUrt  that  he  conld  not  treat  ths 
case  as  if  there  had  been  a  verdict  obtained  ags&Nt 
the  defendant ;  and  becanse  he  conld  not  treat  flb 
case  in  that  manner,  as  if  a  ver^ct  had  beenob- 
tained,  he  declined  to  grant  the  injnnetfcflL  I 
decline  to  grant  the  injunction  now ;  but  T  deifae  to 
decline  it  in  such  a  way  as  to  leave  the  qncstfoa 
open,  in  order  that  it  may,  if  the  parties  think  ft, 
be  brought  before  the  court  when  there  may  be 
occasion  for  it.  I  have  proceeded  to  give  my  opi. 
nion  upon  the  case  frankly  at  once,  for  this,  aoiOBt 
other  reasons,  that  if  the  plaintiff  is  dissatislied  wfi 
the  view  I  have  taken  of  it,  he  may  at  once  ^f|ft| 
to  another  court,  and  take  the  opinion  of  ano^ 
judgein  the  ease  at  once,  and  there  may  be  no  ddtf 
in  Us  doing  so. 

Kvudenuy.  —  Perhaps  your  Lordship  wurii 
think,  in  the  view  I  understand  you  to  take  of  % 
that  the  better  course  to  be  adopted  vrould  be  this; 
the  works  would  go  on  till  they  hmve  oomoenesi 
operations,  then  wiould  be  the  time  when  we  shooH 
have  sometliing  tangible  to  proceed  upon. 

The  Iff  A8TSB  of  the  Rouus.— Tliat  is  my  view* 

JSiuIcrtley.'Woald  not  the  better  '  vray  be  to 
let  this  matter  stand  over  till  we  have  the  oppof* 
tunity  of  seeing  how  the  thing  works  ? 

TheM  A8TSB  of  the  Rolls. — I  am  quite  wflBagto 
do  that.  What  has  been  said  on  one  oeeaaionws 
that  to  reftue  the  ii^unctlon  is  to  dedare  that  than 
is  no  nuisance,  or  no  nuisance  intended ;  I  do  not 
mean  to  do  that. 

KimdenUy,-^l\  appears  to  me  that  would  h»e 
the  eftct  of  leaving  it  open. 

ThsM ASTKR  of  theRoLLs.— I  wish  to  lestveiteo^ 
tirely  neutral.  I  certainly  cannot,  with  the  evidenee 
before  mie,  consider  there  is  a  case  in  wldch  the  ver- 
dict had  been  obtained  against  tiie  defendants ;  it 
is  a  contingent  and  eventiul  possibility,  something 
which  may  happen,  and,  being  such,  it  is  almoit 
impossible  to  coma  to  any  thing  like  a  satisfoetaiy 
conclusion.  In  reasoning  about  things  which  Biy 
or  may  not  be,  persons  get  their  im«g<wHnni 
heated  from  strong  opinion,  which  cannot  be  eor- 
rected  by  experience  or  matter  of  fact  till  the  i  iiiBti 
arise. 

Webster, — Perhaps  your  lordship  would  dov 
Bffr.  Bethell  to  speak  to  the  point  about  the  motloa 
standing  over. 

The  Mabtbr  of  the  Rolls. — I  have  no  ol^jeetfoa 
to  his  speaking  at  a  convenient  time  about  it 
My  notion  is,  it  would  be  the  best  for  all  that;ik 
should  be  so.  You  sav  that  the  bill  is  damuzrabli; 
why  not  demur  to  the  bill  ? 

(After  an  interval.) 

Bethell  said— Would  your  Lordship  do  me  the 
favour  to  permit  me  to  mention  the  motion  wfaieh 
has  been  heard  this  morning.  I  am  sorry  that  I 
was  not  here  at  the  end.  I  humbly  beg  your  Lord- 
ship to  decide  that  the  motion  shouUT  be  refue^ 
and  that  leave  should  not  ba  given  that  it  shoaw 
stand  over. 


of  making   those   things  which  are  now 

ncndous  enter  into  other  combinations  which  may 
be  innocent,  and  yet  capable  of  very  great  commer- 
cial use.  I  do  not  know  how  that  is.  I  have  per- 
suaded myself  that  that  is  not  impossible ;  it  may 
be  so;  but  that  is  quite  another  question  from 
vrfaether  it  has  been  done,  and  whether  there  is  an 
immediate  prospect  of  ddng  it  now.  But  we  have 
the  evidence  in  this  case;  whilst  some  very  able 
men  tell  us  that,  in  their  opinion,  those  noxious 
and  disagreeable  qualities,  of  which  all  are  aware, 
may  be  entirely  got  rid  of  and  altogether  sup- 
pressed ;  that  the  noxious  materials,  so  far  as  they 
are  not  made  to  enter  into  new  combinations,  may 
be  shut  up  totally  in  a  closed  vessel,  and  so  far  as 
they  are  not  capable  of  being  so  shut  up,  may  be 
made  to  enter  mto  new  combinations,  which  are 
innocent ;  they  say  they  believe  that  may  be  the 
case — there  arc  some  others  who  differ  from  them. 
We  have,  therefore,  scientific  men  on  one  side 
expressing  their  belief  that  this  thing  cannot  be 
eilectually  done;  we  have  scientific  men  on  the 
other  side  expressing  their  belief  that  it  may  be 
done. 

Now  Mr.  Palmer  has,  for  reasons  which  pro- 
bably may  be  quite  justifiable  to  himself,  not  thought 
proper  or  desirable  to  describe  the  means  by  which 
he  proposes  to  effect  this  most  desirable  object,  the 
consequence  of  which  must  necessarily  be,  that  as 
those  means  cannot  be  sifted  and  examined  by  ad- 
verse witnesses  on  this  occasion,  they  go  for  very 
little— they  necessarily  go  for  very  little ;  but,  on 
the  other  hand,  if  the  evidence  for  these  defendants 
on  go  but  a  very  little  way,  on  account  of  that 
obscurity  which  is  made,  we  have  them  saying  that 
actually,  in  experience,  they  have  gone  to  a  very 
neat  length,  and  we  have  some  instanees  brought 
forward  in  which  it  is  said  (that  it  may  be,  cannot 
ba  denied)  that  there  has  been  almost  a  complete 
prevention  of  those  noxious  and  deleterious  quali- 
tiea.  Now  ifthat  be  so,  if  gas  now  is  manufactured 
aetoally  in  such  a  way  as  not  to  be  attended  with 
those  injurious  consequences,  then,  it  is  not  to  be 
stopped  merely  because  it  is  intended  for  a  gas- 
manufactory.  If  gas  can  be  manufttftured  in  a  way 
not  producing  those  deleterious  consequences  aris- 
ing from  the  management,  to  be  sure  the  party  may 
be  prevented  from  condnetlng  his  manufhctory  in 
such  a  way  as  to  produce  them ;  but  must  not  that 
of  necessity  be  the  result  of  experience  ?  Can  we 
say  beforehand  that  the  gas  cannot  be  manufactured 
without  those  consequences  ? 

If  we  could  say  that  clearly  beforehand,  in  a 
case  where  a  trial  cannot  now  be  had,  I  woold  be 
far  from  saying  this  Court  would  not  have  jurisdic- 
tion. I  wish  to  make  an  observation  upon  the  time 
when  the  plaintiff  comes.  Sure  I  am  that  if  he  had 
stood  quietly  by,  or  had  only  served  them  with  a 
notice,  and  not  adopted  any  process  which  could  by 
possibility  be  effectual  to  stop  them,  and  they  had 
gone  on  with  the  works,  and  after  the  works  had 
commenced  and  were  found  offensive,  he  had  applied 
for  an  injunction  to  prevent  the  defendants  from 
using  that  which  they  had  laid  out  so  much  money 
in  making,  he  would  have  been  told,  *'Why  did 
vou  stand  there,  and  see  us  go  on,  and  not  interfere 
before?'*  There  are  instances  in  which  the  very 
circumstances  of  a  plaintiff  having  stood  by,  and 
seeing  the  works  preparing,  and  a  great  deal  of  mo- 
ney laid  out,  have  been  a  reason  why  the  Court  would 
not  interfere ;  but  on  the  whole,  I  must  say,  I  do 
not  see  my  way  to  grant  the  icgunction  in  this  state 
of  the  question*    I  am  for  from  expressing  any  opi- 
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of  something  which  might  thereafter  be  called  into  beb^.  That  if  the  suit  weie 
brought  to  a  hearing  in  its  present  state,  it  must  be  dismissed.  The  judgment 
in  the  case  of  The  Attorney-General  v.  The  Mayor  of  Liverpool  (1  Myl.  &  Cr. 
171)  (a)  was  a  conclusive  authority  against  the  plaintiflTs  motion.  There  was 
no  necessity  for  this  suit ;  a  formal  notice  by  the  plaintiff  to  the  defeifdants 
would  have  been  sufficient  to  have  prevented  any  allegation  of  acquiescence, 
should  the  defendant's  works  ultimately  prove  a  nuisance.  The  view  taken  of 
this  case  by  the  Master  of  the  Rolls  should  have  led  him  to  refuse  the  motion. 
There  was  no  present  nuisance,  and  the  most  that  could  be  said  by  the  plaintiff 
wasy  that  there  was  a  contingent  possibility  of  nuisance.  The  bill,  in  fact,  was 
demurrable.  Where  there  is  a  legal  nuisance  threatened,  a  party  may  obtain 
xeUef  in  equity  ( The  Attorney-General  v.  Forbes^  2  Myl.  &  Cr.  129) ;  and  if 
it  had  been  legally  decided  that  gas-works  constitute  a  nuisance,  and  this  had 
been  an  ordinary  gas-work,  the  plaintiff  might  have  come  to  this  Court  for 
relief;  but  he  cannot  shew  that  gas-works  on  the  ordinary  plan  have  ever  been 
held  a  legal  nuisance,  and  the  defendants  expressly  allege  that  they  have  a  novel 
]dan  by  which  all  possibility  of  nuisance  will  be  prevented.  The  plaintiff  can- 
not shew  that  he  will  sustam  any  injury,  and  therefore  he  had  no  right  to  come 
to  the  Court.  (Bainee  v.  Baker,  1  Ambler,  169 ;  (6)  The  Attorney-General  v. 
Nicholl,  16  Ves.  838 ;  (c)  The  Attorney-General  v.  Cleaver,  18  Ves.  210.)  (d) 
If  the  same  question  had  been  raised  in  similar  cases,  the  Court  might 
r^ard  the  work  as  a  legal  nuisance,  but  nothing  of  the  kind  could  be  shewn. 
Tne  case  nearest  to  this  case  was  tliat  of  Lord  Mipon  v.  Lord  Hohart  (3  Myl. 
&  Keen,  169).(c)    They  also  cited  and  referred  to  Winetanley  v.  Lee  (2  Swanst. 


Tht  Master  of  tiie  Rollb^— I  caimot  do  it ;  I 
bai«  giTen  my  judgement,  and  I  cannot  alter  it. 

BeMen.— Ilien  Tonr  Lordahip  makes  the  order  ? 

TImMastxb  01  the  Rolls.— Yet ;  if  I  were  la- 
tiiiad  that  there  -was  no  nnisanee  to  be  apprehended 
I  would  make  that  order ;  bat,  in  the  nee  of  what 
IriOrd  Eldon  said,  sapposing  that  there  is  no  such 
thing  to  be  apprdiended,  I  cannot  do  that. 

B«UkeO.— If  I  had  nnderttood  that  jonr  Lordship 
bad  made  the  order,  I  would  not  haTO  mentioned 
it  to  yonr  Lordship. 

The  Mastsr  of  the  Rolls.— Yes ;  the  order  was 
made  alter  it  was  orer.  One  of  yonr  joniors  asked 
AM  to  hear  tou  on  it,  because  you  had  something  to 
ny.    I  said  by  all  means ;  but  I  cannot  alter  it. 

(a)  ThMAttorney^GeHertAy.TUMt^orqflAVtrpool 
(1  MyL  &Cr.  171).  Nor.  28,  Dee.  l,  ISSt.— In  the 
iadgment  of  this  ease.  Sir  Charles  C.  Fepys,  M.  R., 
la  reported  to  have  said :  '*  In  many  cases,  the 
Court  Csels  that,  by  granting  an  injunction  ex  parte, 
itmaj^be  doing  an  act  of  extreme  injustice.  The 
parly  against  whom  such  an  isjuuction  is  granted 
man  possibly  be  exposed  to  very  great  iojury  bj  the 
Older  being  enforced ;  but  when  the  iigunetion  is  to 
yrevent  an  alteration  in  the  state  of  property,  it  is 
BOt  an  injunction  which  can  occasion  any  mischief 
whatever.*' 

(b) Bainety.Baker  (1  Ambler,  159).  December  18, 
1763.— Lord  Hardwicke,  C,  refused  an  injunction 
to  stay  the  building  of  an  inoculation  hospital  in 
CMdhath  Fiehis.  His  Lordship's  judgment  is  thus 
reported  bv  Mr.  Ambler :— <<  Lord  OianceUor.- 1 
cumot  msike  any  order  in  this  matter.  I  am  of 
opinion  it  is  a  charity  like  to  prove  of  great  advan- 
tage to  mankind ;  such  an  hospital  must  not  be  far 
ttSm  a  town,  because  those  that  are  attacked  with 
ttet  disorder  In  a  natural  way  may  not  be  In  a  con- 
dllkm  to  be  carried  hr. 

<«Two  things  are  lobe  oonsidertd.    1st.  Whe- 
ther It  is  a  nnisaBce  at  common  law.    tnd.Ifitis; 
whether  a  public  or  a  private  nulstnee. 
▼OL.  IT. 


''As  to  the  covenant  in  the  lease,  there  is  no 
foundation  for  the  motion  on  that,  for  it  is  not  a 
general  covenant  against  all  nuisances,  but  particu- 
larly against  a  brewhonse. 

"  It  comes  to  the  general  question.  Cases  are  as 
cited.  There  was  l&tely  an  indictment  at  the  sum- 
mer assises,  1750,  in  Sussex,  against  Frewen,  for 
such  an  hospital.  Defendant  was  acquitted ;  cannot 
call  this  a  private  nuisance  ;  if  any,  it  is  a  public 
one;  the  former  is  one  person  only;  as  building 
against  lights;  nuisance  ad  vtctHetum  is  a  public 
nuisance. 

"  Bills  of  this  sort  are  founded  on  being  nuisance 
at  common  law.  If  a  public  nuisance,  it  should  be 
an  information  in  the  name  of  the  Attorney-General, 
and  then  it  would  be  for  bin  consideration  whether 
he  would  file  such  an  information  or  not ;  and  that 
was  the  case  for  stopping  a  way  behind  the  Ex- 
change, in  the  city,  lord  King  recommended  It  to 
the  Attorney. General  to  prefer  an  information  in 
the  King's  Bench,  to  try  whether  it  was  a  nuisance 
or  not.'*^ 

If  the  cases  cited  were  law,  querv  how  far  they 
would  extend  to  all  the  hospitals  in  this  town. 

The  cited  cases  were  2  Ro.  Abr.  139, 140  ;  1  Lut. 
69;  Hawk.  PI.  C.  75,  s.  11. 

(c)  The  Attomey-Oeneraly.  Niehol  (16  Yes.  338). 
Nov.  6,  7,  9,  1809.— Lord  Eldon,  C,  in  this  case 
dedded,  that  in  every  case  affecting  the  value  of 
premises,  the  effect  must  be  that  material  injury, 
amounting  to  nuisance,  which  should  not  only  be 
redressed  by  damages,  but,  upon  equitable  princi- 
ples, prevented. 

(d)  The  Attorney •Qemerai  v.  CUaotr  (18  Yesev, 
aiO).  Aug.  1,  2,  12,  1811.— Lord  Eldon,  C,  said 
he  was  not  authiNrized  to  exercise  the  jurisdiction  of 
the  Court  by  ii^unction,  cm  information  by  the 
Attmrney-General,  at  the  relation  of  individttali, 
against  a  nuisance  bv  an  offduive  and  unwhoksoae 
process  In  trade,  witiiout  a  trial  at  law. 

(e)  Lord  Jt^wn  v.  LordBobmrt  (3  MyL  &  K.  169). 
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S38) ;  (a)  Chalk  v.  Wyatt  (3  Mer.  688) ;  (6)  Semple  v.  The  London  and  JBtr- 
nUngham  Railway  Company  (1  Nicholl,  Hare,  &  Carrow's  Railway  Cases, 
120) ;  (c)  Crowder  v.  Tinkler  (19  Ves,  616) ;  (d)  Birch  v.  HoU  (8  Atk.  726).(«) 

The  LORD  CHANCELLOR.— I  do  not  understand  that  the  Master  of 
the  ]^oIIs  disputes  those  cases;  the  only  question  is,  whether  the  Master  of  the 
Rolls  is  right  in  not  refusing  the  motion. 

RoupelTj  RolU  and  We^ordj  for  the  plaintiff,  in  support  of  the  order 
of  the  Master  of  the  Rolls,  contended  that  the  defendants^  works  constituted 
a  present  injury  to  the  plaintiffs  property;  that  by  the  defendants^  own 
admissions,  m  their  affidavits,  gas-works  were  nuisances,  and  the  peculiar 
process  which  it  was  supposed  would  render  these  particular  works  innocuous^ 
was  very  vaguely  and  doubtfully  stated.  The  oanger  to  the  plaintiff  was, 
in  fact,  as  imminent  as  where  lights  were  about  to  be  darkened  by  an 
adjoining  building,  and  there  the  Court  had  always  interfered.  The  cases 
shewed  that  it  was  absolutely  necessary  for  the  plaintiff  to  institute  the  suit; 
or,  otherwise,  when  the  works  were  complete,  it  would  be  imputed  to  him  that 
he  had  stood  by  and  seen  the  defendants  making  an  enormous  outlay,  without 
taking  any  active  steps  to  stop  them,  and  then  it  would  have  been  too  late. 
They  cited  The  Birmingham  Canal  Company  v.  Uoyd  (18  Ves.  616);(/) 


Jan.  33,  24,  35,  39,  1834.-^Lord  Brongfaam,  C,  in 
this  eaie,  said  he  thought  it  would  not  be  going 
beyond  what  principle  and  anthority  jnatifj  if  the 
nue  respecting  the  relief  by  injnnetion,  as  applied 
to  cases  of  anisance,  were  to  be  laid  down  as  fol- 
lows :-~If  the  thing  sought  to  be  prohibited  is  in 
itself  a  nuisance,  the  Court  will  interfere  to  stay 
Irreparable  mischief,  without  waiting  for  the  result 
of  a  trial ;  and  will,  according  to  the  circumstances, 
direct  an  issue,  or  allow  an  action,  and,  if  need  be, 
expedite  the  proceedings,  the  iojunction  being  in  the 
meantime  continued.  But  where  the  thing  sought 
to  be  restrained  is  not  unaToldably  and  in  itself 
noxious,  but  only  something  which  may,  according 
to  circumstances,  prove  so,  the  Court  will  refuse  to 
interfere  until  the  matter  has  been  tried  at  law, 
generally  by  an  action,  though,  in  particular  cases, 
an  issue  may  be  directed  for  the  satisfaction  of  the 
Court,  where  an  action  could  not  be  fhuned  so  as  to 
meet  the  question. 

(a)  WinstanUy  ▼.  Lee  (3  Swanst.  333).  Oct.  33, 
1818.— Sir  Thomas  Plumer,  M.  R.,  refused  to  grant 
an  injunction  to  restrain  the  obstruction  of  ancient 
lights,  the  nature  of  the  alleged  injury  not  requiring 
preventive  iotrrposition  before  a  trial  at  law,  and  the 
legal  right  being  doubtful.  His  Honour,  in  his 
judgment,  said :  *'  Cases  arise  in  which  a  Court  of 
equity,  seeing  that  the  injury  might  be  irreparable, 
as  where  loss  of  health,  loss  of  trade,  destruction 
of  the  means  of  existence,  might  ensue  from  erecting 
a  building,  would  exercise  its  jurisdiction  of  pre- 
venting injury,  without  waiting  the  slow  process  of 
establishing  the  legal  right,  when  delay  would  be 
itself  a  wrong.  On  the  other  hand,  it  may  be  per- 
fectly clear  that  the  plaintiff  is  entitled  to  succeed 
in  an  action  of  trespass,  and  yet  a  Court  of  equity 
will  not  interpose  by  iojunction,  the  nature  or  de- 
gree  of  injury  not  being  such  as  to  require  that 
extraordinary  relief,  as  in  The  Attorney 'General  v, 
Nicholl  (1  Dick.  164,  165). 

(b)  Chalky,  Wyatt  (3  Mer.  App.  688).  Aug.  10, 
1810. — Lord  Eldon,C.,  awarded  an  injunction  before 
answer,  to  prevent  irreparable  mischief,  defendant 
having  previously  established  his  right  at  law. 

(e)  Semple  v.  The  London  and  Birmingham  Railway 
(I  Nichoi,  Hare,  &  Carrow'sRailwayReports,  130). 
Auffust  |4  and  35,  1838.— The  Vice. Chancellor 
iiiriog  ifnwted  nu  i^funpUon  to  reatnio  a  DQitance 


'  the  Court  br  gnmtiiig  an  injnc- 
id,  not  of  nuisanee,  \mt  of  daagcr 
I  Lordship  said,  <«  Where  tbesft- 


arisingfrom  the  use  of  eoke-ovens,  Lord  Cotteahiai, 
C,  reversed  his  Honour's  dedsioii,  bolding  that  the 
jnrisdictioa  of  the  Court  of  Chancery,  in  a  case  Vkt 
the  present,  exists  fbr  the  purpose  of  proteedaga 
legal  right,  and  is  not  an  original  jarisdiietioii ;  and 
that  no  reason  being  shewn  why  the  plaintiff  had 
not  proceeded  in  the  first  instanoe  to  rtt^Mish  Ui 
right  at  law,  the  Court  would  not,  on  ooniietiB| 
amdarits,  try  the  question  of  nuisance,  and  then- 
fore  that  the  ii^funetlon  eould  not  be  anstaiaed. 

(d)  Crowder  f.  JUMer  (19  Ves.  615).    May  16, 
18,  July  S,  13»  1816.— Lord  Eldon,  C, 
the  jurisdiction  of  the  Court  1 
tion,  upon  the  head, 

to  property.    His  Ia ^ ,      

jeet  of  eomplabt  is  matter  of  public  nuiaanee,  tiie 
Attorney-General  alone  can  sue ;  but  it  ia  coingtoo 
far  to  say,  particularly  without  more  materials  thia 
can  be  haa  on  motion,  that  if  a  plain  nuiaanee  is 
attended  with  particular  and  spedal  injury  to  aa 
indiridual,  producing  irreparable  damage,  that  indi- 
vidual shall  not  be  at  liberty  to  come  here  unless 
the  Attomey-Oeneral  chooses  to  accompany  him." 

(e)  Birch  V.  Holt  (3  Atls.  736).  I^hruary  38, 
1750.— This  ease  is  thus  reported : — *^  Lord  Chaa- 
cellor  (Hardwicke). — I  have  known  numbers  of 
applications  to  this  Court  in  the  nature  of  an  in- 
junction, or  rather  fbr  leave  to  re-erect  a  nuisance, 
and  to  put  a  mill-dam,  as  in  this  case,  into  thessaie 
situation  it  was  in  before  it  was  cut  down ;  but  ss 
this  is  prayed  br  the  present  motion,  while  the  fight 
Is  unheard  ana  undetermined,  the  Court  have  u 
constantly  denied  the  motion  as  it  came  befoie 
them,  and  all  that  they  have  done  is  to  put  it  ia  tiie 
most  expeditious  way  of  being  tried.*' 

The  case  relied  on  by  the  plaintiff's  counsel  m 
Arthington  v.  Fawks  and  Othert  (3  Vem.  356). 

His  Lordship,  to  accelerate  the  determination  of 
the  right,  directed  the  defendant  to  bring  an  aetioa 
of  trespass,  and  every  thing  to  be  admitted  on  both 
sides  necessary  for  trying  the  mere  right. 

(/)  The  Birmingham  Canal  Compamyr.  Lloyd  {\B 
Ves.  515).  March  30,  31,  1813.— In  thia  case  Lord 
Eldon,  C,  refused  to  grant  an  injunction  agsiast 
draining,  preparatory  to  opening  a  coal-mine,  wi^ 
URJudice  to  a  canal,  before  establiaUng  the  right  at 
law,  upon  lachei  for  two  years,  permitting  expea- 
diture. 
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Robinson  v.  Lord  Byron  (1  Bro.  C.  C.  688;  (a)  The  Attorney-General  v. 
Forbes^  supra  ;{b)  Crowder  v.  Tinkler ^  supra ;  The  Attorney- General  v.  John- 
son (2  Wilson,  C.  R.  87);  (c)  Ripon  v.  Hobart  (3  Myl.  &  K.  180—182); 
Jldred^s  case  (5  Coke,  Rep.  102).  (d) 

Judgment. 
The  LORD  CHANCELLOR.— In  this  case,  as  in  many  others  where 
the  jurisdiction  of  the  Court  is  called  into  action  for  the  protection  of 
legal  rights,  the  Court  may  undoubtedly,  if  it  sees  its  way  clearly,  interfere 
before  the  act  itself  is  carried  into  effect.  If  the  Court  sees  that  an  act  is  con- " 
templated,  which,  when  completed,  will  be  a  nuisance,  or  which  is  capable  of 
being  ascertained  by  a  trial  at  law  whether  it  will  or  will  not  be  a  nuisance, 
there  is  no  reason  why  the  Court  should  not  interfere  directly,  or  put  the 
matter  in  a  course  of  trial  at  law ;  but  in  a  case  where  it  is  a  matter  of 
extreme  doubt  to  the  court  of  equity  whether  it  will  be  a  nuisance  or  not, 
but  the  case  is  under  such  circumstances  that  the  Court  cannot  put  it  into  a 
course  of  legal  trial,  then  I  quite  concur  in  the  opinion  that  has  been 
delivered  by  the  Master  of  the  Rolls,  and  which  has  been  acquiesced  in  by  the 
party  who  applied  originally  for  the  injunction,  that  it  is  a  case  in  which  the 
Court  cannot  interfere.  It  cannot  interfere  by  way  of  injunction,  because  there 
is  no  fact  that  would  justify  its  interference,  and  it  cannot  interfere  to  put 
the  matter  in  a  course  of  trial,  because  the  circumstances  are  such  as  that  the 
Court  is  not  capable  of  having  the  question,  in  the  present  state  of  circumstances, 
properly  tried.  The  only  question  is  as  to  the  course  the  Court  ought  to 
adopt  where  the  motion  is  made,  and  the  plaintiff  admits  that  he  cannot  ask  the 
Court  to  do  properly  what  the  notice  of  motion  asks,  which  is  for  an  injunc- 
tion, or  that  the  Court  will  put  the  matter  in  a  course  of  investigation ;  you 


(a)  Robinson  ▼.  Lord  Byron  (I  Bro.  C.  C.  58S). 
May  7,  1785.— Lord  Thurlow,  C.,  decided  Uiat  the 
Court  could  not  restrain  what  has  been  enjojed  for 
twenty  years  past ;  bat  if  what  has  been  so  en- 
joyed is  used  in  a  different  way,  so  as  to  do  mis- 
chief, the  Court  may  interpose. 

(b)  The  Attorney ~  General  ▼.  Forbes  (3  Myl.  &  Cr. 
139).  ^Lord  Cottenham,  C,  in  this  case,  made  the 
following  obsenration :  "  In  informaUons  and  pro- 
ceedings for  the  purpose  of  preventinr  public  nui- 
•ances,  the  ordinary  course  is  for  the  Attomey-Ge- 
Dcral  to  take  it  on  himself  to  sue,  as  representing 
the  public ;  but  it  is  equaUy  certain  that  individuals 
who  concdve  themselves  aggrieved  may  come  for- 
ward and  ask  the  assistance  of  the  Court  to  pre- 
▼ent  a  public  nuisance  from  which  they  have  indi- 
Tidnally  sustained  damage.*' 

(e)  The  Attomey-Oeneral  v.  Johnstm  (3  Wilson's 
C.  R.87).  May  33,  June  19,  33,  36,  30,  1819.— 
On  the  filing  of  an  information  by  the  Attomev- 
General  at  the  relation  of  an  individual,  and  a  bill 
by  the  relator,  the  Lord  Chancellor  granted  an 
Injunction  ev  parte,  on  affidavits,  to  restrain  a  pur- 
presture  in  the  river  Thames ;  and  it  appears  that 
there  had  been  no  previous  writ  of  ad  qwM  damnum, 
and  that  an  indictment  in  the  King's  Bench  was 
depending  against  the  defendants  for  the  same  act, 
the  Lord  Chancellor  refused  to  dissolve  the  ii^unc- 
tion  before  the  trial  of  the  indictment,  notwith- 
atanding  there  were  some  affidavits,  on  the  oart  of 
the  defendants,  stating  that  the  act  complained  of 
was  beneficial  to  navigation. 

(d)  Aldred*sesM  (5  Coke,  Rep.  103).  Michaelmas 
Term.  (3  Jas.  18).— An  action  on  the  case  lies  for 
erecting  a  hontye  so  near  the  house  of  the  plaintiff 
that  the  air  thereof  was  corrupted.  So  of  a  Ubm- 
kilDf  if  the  smoke  enters  the  plaintiflTs  house  so 
that  he  cannot  dwell  there;  so  of  a  dye-hoote,  &c.» 
lithe  filth  nma  into  his  ftthpond,  fte.    Where  an 
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easement  or  profit  by  prescription  is  pleaded, 
another  prescrfp^on  cannot  be  pleaded  in  destruc- 
tion of  such  easement  or  profit.  An  action  on  the 
case  lies  for  obstructing  light  and  air,  but  not  for 
obstructinfr  a  prospect.  In  that  case  it  was  re- 
solved, **  That  the  action  was  well  maintainable ; 
for  in  a  house  four  things  are  desired,— AaMofio 
hominis,  deUctaiio  habitaniis,  necessitas  lumims,  et 
saimbritas  aeris  s  and  for  nuisance  done  to  three  of 
them  an  action  lies.  1.  To  the  habitation  of  a 
man,  for  that  is  the  principal  end  of  a  house.  3.  For 
hinderance  of  the  light.  And  Chief  Justice  Wray 
said,  '  That  for  stopping  as  well  of  the  whcilesome 
air  as  of  light,  an  action  lies,  and  damages  shall  be 
recovered  fOr  them  ;  for  both  are  necessary ;  for  it 
is  said,  et  vescitwr  awrd  tethered*  But  he  said, 
that  fior  prospect,  which  is  a  matter  only  of  delight, 
and  not  of  necessity,  no  action  lies  for  stopping 
thereof ;  and  yet  it  is  a  great  commendation  of  a 
house  if  it  have  a  long  and  a  large  prospect.  But 
the  law  does  not  sive  an  action  for  such  things  of 
delight.  And  if  the  stopping  up  of  the  wholesome 
air,  &c.  gives  cause  of  action,  a  fortiori,  an  action 
lies  in  the  case  at  bar  for  infectiog  and  corrupt- 
ing the  air.  And  the  building  of  a  lime-kiln  is 
good  and  profitable ;  but  if  it  be  built  so  near  a 
house  that  when  it  bums,  the  smoke  thereof  enters 
into  the  house  so  that  none  can  dwell  there,  an 
action  lies  for  it.  So,  if  a  man  has  a  water-course 
running  in  a  ditch  from  the  river  to  his  house  for 
his  necessary  use ;  if  a  clover  sets  up  a  lime-pit  for 
calves' -skins  and  sheep's-skins  so  near  to  the  said 
water-course  that  the  corruption  of  the  lime-pit 
has  corrupted  it,  for  which  cause  his  tenants  leave 
the  said  house,  an  action  on  the  case  lies  for  it,  as 
it  ia  adjudged  in  13  Hen.  7,  36,  b ;  and  this  staada 
with  the  rule  of  law  and  reason,  &c.  Prohibetur 
iie^faeiaiim  suoqwdnoeerepmUaHeno!  elsk 
nitre  hiOMi  oHenum  nm  iMtet." 
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cannot  do  that.  The  plaintiff  is  not  in  a  situation  to  ask  the  Court  that  either 
the  one  course  or  the  other  should  be  adopted ;  and,  therefore,  it  is  the  ordi- 
nary and  common  case  of  a  party  coming  to  the  Court  by  a  motion,  and,  whan 
it  comes  to  be  discussed,  finding  that  there  is  no  ground  for  it  whatever.  Tbe 
Master  of  the  Rolls  seems  to  have  supposed  that,  by  refusing  the  motion,  it 
mi^ht  be  construed  into  an  expression  of  opinion  against  the  plaintiff's  ultimate 
claim  ;  that  is  to  say,  aj?ainst  such  a  case  as  future  circumstances  may  enable 
the  plaintiff  to  bring  before  the  Court.  I  cannot  so  understand  it  at  all ;  but  I 
can  very  easily  see,  that  keeping  the  motion  han^n^  over  the  heads  of  the  defen- 
dants is  much  more  likely  to  be  productive  of  prejumce  to  them  than  the  refusing 
the  motion  would  do  prejudice  to  the  plaintiff,  and  I  do  not  see  that  by 
refusing  the  motion  I  ao  at  all  prejudice  the  plaintiff.  He  admits  he  has  no 
case  now,  but  he  has  a  record  on  which  he  may  hereafter  build  a  case ;  but  he 
has  no  ground  for  coming,  before  that  case  arises,  for  the  interposition  of  the 
Court ;  and  the  Court  refuses  the  motion,  not  because  it  exercises  any  opioicm 
upon  the  matter,  of  which  the  Court  has  no  means  of  judging,  but  simply 
because,  at  the  present  moment,  the  plaintiff  has  not  brought  before  the  Court  me 
circumstances  wliich  will  enable  it  to  dispose  of  the  question  between  the 
parties.  I  should  not  have  the  least  objection  to  introduce  into  the  order  any 
thing  that  may  guard  against  that  result.  The  Court  is  anxious  not  to  introduce 
any  thing  that  may -prejudice  the  case,  of  which  at  present  the  Court  knows 
nothing ;  but  it  does  not  appear  to  me  to  be  necessary  that  the  order  should 
be  so  guarded.  Then  it  is  said,  in  this  case,  that  although  that  would  be  the 
obvious  mode  in  an  ordinary  case,  but  here  a  difiiculty  arises,  because  the 
defendant  alleges  that  he  is  not  goin^  to  make  the  gas  according  to  the  known 
method  of  producing ;  but  that  he  has  another  method  of  proceeding,  whid 
he  has  invented,  and  which  he  means  to  put  into  practice,  tne  result  of  which 
will  be  to  prevent  the  manufacture  of  gas  from  oeing  a  nuisance ;  and  it  if 
imputed  to  the  defendant  that  he  ought  to  have  some  peculiar  stress  of  the 
jurisdiction  of  the  Court  upon  him,  because  the  difficulty  arises  from  his 
secret.  Has  he  not  a  right  to  retain  that  secret?  Would  it  not  be  the 
greatest  folly  in  him  to  communicate  it  if  he  has  no  patent  ?  And  it  does  not 
appear  that  he  has  a  patent.  Is  it  not  quite  obvious,  if  he  has  a  patent,  that 
it  is  a  convenience  for  him  to  do  that  wnich  he  has  a  perfect  rignt  to  do,  to 
keep  that  secret  within  his  own  breast  so  long  as  the  law  will  permit  him  ?  If 
he  applies  for  a  patent,  why  is  he  to  be  visited  by  any  peculiar  administration 
of  the  jurisdiction  of  this  Court,  because  he  is  doing  that  which  by  law  he  is 
perfectly  entitled  to  do,  and  which  every  sensible  man  would  lie  perfecdy 
right  in  doing  ?  It  is  quite  obvious  that  no  right  can  be  founded  on  that  sort 
of  case  existing  as  against  the  defendants.  Then  the  cases  are  referred  to  in 
which  Lord  Eldon  is  supposed  to  have  said  that  the  plaintiff,  who  does  not 
apply,  in  the  first  instance,  when  the  works  which  he  ultimately  means  to 
impeach  as  a  nuisance  are  commenced,  may  be  precluded,  or,  at  least,  pre- 
judiced to  some  extent,  by  not  applying  in  the  first  instance.  I  can  only 
say,  I  apprehend  that  what  Lord  Eldon  must  have  meant  was  applied  to  a 
case  where  the  question  between  the  parties,  whatever  that  question  was,  was 
capable  of  being  tried.  I  cannot  suppose  Lord  Eldon  to  have  meant  the 
party  is  bound  to  make  a  motion  whicn  he  could  not  support.  As  applied  to 
the  present  case,  it  is  this — the  plaintiff  has  no  right  to  come  to  tne  Court 
for  an  injunction  when  he  knows  he  has  no  right  and  that  he  cannot  get 
an  injunction,  yet  he  is  obliged  to  make  a  motion.  It  is  quite  obvious  hotd 
Eldon  could  not  mean  that ;  Lord  Eldon  must  have  meant  this — if  you 
do  not  apply  at  the  first  time  when  you  should  apply  and  could  apply  with 
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effect ;  if  you  peimit  the  opportunity  to  pass  by  when  you  suppose  that  you 
have  a  good  case,  and  you  permit  the  party  to  incur  expense  on  the  supposition 
that  you  have  no  case,  or  that  you  have  abandoned  your  case,  the  circumstance 
of  that  delay,  that  abstaining  from  asserting  your  rights,  and  in  the  meantime 
inducing  the  defendant  to  incur  an  expenditure  on  the  supposition  that  you  do 
not  mean  to  assert  that  right,  that  no  doubt  will  be  a  prejudice  to  you  in 
coming  for  an  injunction ;  but  I  cannot  conceive  that  my  Lord  Eldon  meant 
to  say  that  the  plaintiff  was  bound  to  come  to  the  Court  before  he  had  a  case 
to  ask  the  Court  for  its  interference,  and  therefore  I  do  not  think  that  alters 
the  case.  I  think  that  the  proper  order  ought  to  be,  to  refuse  the  motion ;  and 
then,  as  to  costs; — I  presume  you  ask  for  the  costs,  Mr.  Bethell  ? 

BethelL — Yes,  my  Lord,  we  asked  for  the  costs  of  the  application ;  we 
asked  that  the  motion  might  be  refused  with  costs. 

The  LORD  CHANCELLOR.— You  asked  that  the  motion  might  be 
refused,  and  refused  with  costs.  It  was  with  a  view  to  that  that  I  inquired 
whether  the  plaintiff  had,  when  he  filed  his  bill  and  gave  his  notice  of  motion^ 
acted  on  the  supposition  that  the  defendants  were  proceeding,  in  the  ordinary 
course,  to  establish  their  eas-works.  In  this  case,  there  might  have  been  some- 
thing said  as  to  the  defendants  not  having  informed  the  plaintiff  that,  pre» 
vious  to  the  proceeding  of  this  Court,  they  did  not  intend  to  adopt  the 
usual  course  ;  that  they  meant  to  apply  a  plan  which  was  totally  different  from 
the  ordinary  course,  and  which  would  not  be  any  nuisance  to  the  neighbour- 
hood at  all.  If  that  had  come  out  in  the  affidavits,  in  answer  to  the  motion 
only,  that  might  then  have  exculpated  the  plaintiff  in  bringing  the  matter 
before  the  Court ;  but  that  is  not  the  fact ;  but  the  plaintiff  here  files  his  bill, 
and  in  that  bill  states  that  to  be  the  defendants^  case. 

Roupell-^li  your  Lordship  will  permit  me  to  say,  all  that  appeared  in  the 
bill  was  this,  that  they  were  about  to  manufacture  gas,  or  vapour,  for  delivery, 
in  a  purer  state.  The  charge  in  the  bill  was  this,  that  all  we  were  informed 
in  the  correspondence  was,  that  there  was  a  particular  mode  <rf  manufacture^ 
which  did  not  make  it  a  nuisance.  The  charge,  my  Lord,  in  the  bill  is,  that 
the  nuisance  from  gas  arises  from  the  offensive  products,  and  that  the  new 
method  was  only  in  the  disposition  of  the  offensive  products,  and  which  only 
came  out  in  the  affidavits. 

BethelL — I  beg  your  pardon,  that  is  not  so ;  I  will  refer  to  the  passage 
again. 

The  LORD  CHANCELLOR.— I  have  the  pass^  in  my  hand.  I  am 
unacquainted  with  what  the  affidavits  say  as  to  any  pnor  information  ;  but  it 
strikes  me  that  there  was  a  communication  anterior  to  the  filing  of  the  bill. 

Roupell. — I  do  not  find  it,  my  Lord. 

BethelL — ^We  will  see  what  it  is  in  the  bill ;  Mr.  RoupelPs  statement  is  by- 
no  means  a  correct  representation.  My  Lord,  the  first  thing  I  observe  in  the 
bill  is  this;  that  in  the  year  1844  he  wrote  to  the  solicitor  of  the  company, 
forbidding  them  erecting  these  gas-works ;  and  on  the  11th  of  June,  1844,  he 
received  a  letter  from  Messrs.  Phillips,  the  solicitors  for  the  gas  company,  in 
which  Mr.  Phillips  tells  him,  *^  It  may  be  well  to  remark,  that  I  think  your 
client  must  be  mistaken  as  to  nuisance,  as  I  understand  the  purity  of  the  gas 
intended  to  be  used  by  the  company,  and  its  peculiarity  of  manufacture,  will 
effectually  prevent  any  thing  lilce  a  nuisance  altogether."*^  Then,  my  Lord, 
the  charge  that  he  introduces  in  his  bill,  which  I  read  to  your  liordship, 
extends,  not  only  to  the  gas,  but  also  to  the  offensive  products,  for  he  has  tlwt 
language  in  distinct  terms,  the  passage  being  this:  he  charges,  **that  the 
Western  Gas  Light  Company  attnat  time  pretended  \^  then,  witnout  troubling 
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your  Lordship  with  reading  again  what  I  read  before,  the  latter  part  of  it  states 
this :  **  The  company  pretend,  by  a  particular  process  of  manunieture  intended 
to  be  adopted  at  their  gas-works,  all  those  disagreeable  odours,  or  injurious 
products,  will  be  prevented.'"  Now,  my  Lord,  what  Mr.  Roupell  contends  is 
this ;  that  he  intended  to  raise  by  bis  bill  only  that  which  he  says  was  the 
nature  of  his  information,  namely,  that  the  gas  would  be  purer;  whereas 
your  Lordship  observes,  he  was  informed,  not  only  that  the  gas  would  be 
purer,  but  all  injurious  products  would  be  prevented. 

The  LORD  CHANCELLOR.— I  do  not  want  the  correspondence;  for, 
on  the  face  of  your  bill,  Mr.  Roupell,  you  state  what  you  know  at  the  time  of 
filing  your  bill,  namely,  that  that  was  the  defendants  case.  It  comes  to  the 
ordinary,  common  occurrence,  of  a  plaintiff  bringing  a  motion  before  the  Court, 
and  then,  on  coming  to  discuss  it,  he  finds  that  he  has  no  case  upon  the  cir- 
cumstances, which  he  knew  before  he  filed  the  biU.  He  states  this  on  the  &ix 
of  his  own  bill.  It  does  not  aifect  any  future  case,  or  any  future  use  he  may 
make  of  his  biU ;  but  when  he  is  bringing  a  question  before  the  Court,  and  he 
puts  the  parties  to  the  expense  of  defending  themselves,  and  he  has  no  case,  I 
think  the  ordinary  rules  of  the  court  ought  to  be  observed  ;  and  if  he  has  not 
any  case,  his  motion  ought  to  be  dismissed  from  the  court,  to  which  he  has 
improperly  come,  with  the  costs  which  have  been  occasioned  to  his  opponent 
by  so  doing. 

Ordered :  That  the  order  of  the  Master  of  the  Rolh  be  discharged^  and 
the  original  motion  refused  with  costs^  the  Lord  Chancellor  inti- 
mating that  his  order  would  not  interfere  with  any  future  applU 
cation  the  plaintiff^  might  be  advised  to  make,  nor  with  any  relief  he 
might  be  able  to  obtain  on  his  bill ;  and  if  his  Lordship  appre- 
hended  that^  he  would  guard  the  order  by  such  a  qualificationy  but 
he  did  not  think  it  necessary. 


THE  LORD  CHANCELLOR'S  COURT. 

July  2S,  1846. 

EiDD  V.  North,  (a) 

WiU^^ConstrucHon — Accumulative  or  sulatUutumal  ItgaeUi — IntmUion. 

Where  the  will  contains  internal  evidence  that  two  legadea  given  to  the  eame  permm  are  to  be  deemed 
eumulatioe  or  eubetitutionalt  the  Court  will  not  hoh  beyond  the  wittjbr  the  conetntctitm ;  and  it  oebf 
resorts  to  the  rules  and  distinctions  of  construction  laid  down  upon  these  points,  when  there  is  so 
internal  evidence  of  intention  to  be  found, 

JOHN  EIDD,  the  testator  in  the  cause,  made  his  will,  dated  the  19th  of 
July,  1830,  and  in  the  following  words : — 
*^  This  is  the  last  will  and  testament  of  me,  John  Kidd,  of  Liverpool,  in  the 
county  of  Lancaster.  First,  I  direct  the  payment  of  all  my  just  debts,  my 
funeral  and  testamentary  expenses,  and  the  charges  of  the  probate  of  this  my 
will,  out  of  my  personal  estate,  which  I  confidently  hope  will  be  mudi  more 
than  sufficient  tor  that   purpose.     Then  I  give  and  bequeath  to  my  son, 

(a)  Reported  bj  R.  G.  Wblfobd,  £tq.»  Bvriater-at-law. 
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WQIiam  Kidd,  the  sum  of  SO/.,  to  be  paid  to  him  within  one  month  next  after 
my  decease,  whose  receipt,  notwithstanding  he  may  not  have  attained  his  a^ 
of  twenty-one  years,  shall  be  a  good  discbarge  to  my  executors,  hereinafter 
named.  I  give  and  bequeath  unto  James  Lowe,  of  Liverpool  aforesaid,  soli- 
citor, and  William  Simpson,  of  the  same  place,  at  present  under  articles  to  me 
as  an  attorney,  the  sum  of  500/.,  in  trust  to  pay  my  said  son  50/.  every  six 
months,  until  he  has  received  the  said  sum  of  500/.,  the  first  payment  to  com- 
mence and  be  made  at  the  end  of  six  months  after  my  decease.  I  give  and 
beaueath  unto  the  said  William  Simp^Bon  all  my  law-books,  office-desks,  stools, 
and  iron  book-cases,  except  the  large  iron  chest  which  runs  upon  wheels,  which 
I  direct  my  trustees  ana  executors  to  keep  for  safe  custcxly  of  my  various 
title-deeds,  until  the  whole  of  my  real,  copyhold,  and  leasehold  estates  are  sold 
and  disposed  of.  I  give  and  bequeath  the  same  iron  chest,  with  the  two  keys 
thereunto  belonging,  unto  the  said  James  Lowe  and  William  Simpson,  the  sum 
of  100/.  each  to  be  retained  by  them  at  the  end  of  six  calendar  months  next 
after  my  decease.  I  give  and  bequeath,  release,  ratify,  and  confirm  unto  and  to 
the  use  of  John  Shaw  Leigh,  his  heirs  and  assigns,  all  my  estate,  ri^ht,  title,  and 
interest,  both  at  law  and  in  equity,  of,  in,  and  to  one.undivided  moiety,  or  equal 
half-part,  of  and  in  a  certain  copyhold  estate,  with  the  appurtenances,  situate, 
lying,  and  being  in  Widnes,  in  the  parish  of  Prescott,  called  the  Marsh  Hall, 
which  we  purchased  jointly  from  the  devisees,  under  the  will  of  Henry  Smaker, 
late  of  Widnes  aforesaid,  gentleman,  deceased.  I  also  give  and  bequeath  unto 
John  Shaw  Leigh  mv  gold  watch,  gold  chain,  and  the  gold  seals  appended 
thereto,  and  the  gold  key,  in  trust  for  such  of  his  sons  who  shall  first  attain 
the  age  of  fourteen  years,  then  to  be  delivered  to  him.  I  also  give  and 
bequeath  unto  such  female  servants  who  may  be  in  my  service  at  the  time  of 
my  decease  the  sum  of  5/.  apiece  for  mourning.  I  also  give,  devise,  direct^ 
limit,  and  appoint  all  my  land  and  houses  fronting  Demson-street,  Robert- 
street,  and  Cnurch-street,  in  Liverpool  aforesaid ;  also  my  copyhold  estate  in« 
Widnes  aforesaid,  which  I  purchased  jointly  with  James  Woods,  late  of  Livei> 
pool  aforesaid,  broker,  andl  afterwaras  his  moiety  from  the  devisees  in  trusty, 
named  in  his  will ;  also  another  copyhold  estate  in  Widnes  aforesaid,  which  I 
purchased  from,  &c.  &c.  &c.,  and  idl  other  my  real,  copyhold,  leasehold,  or 
other  estates  whatsoever  and  wheresoever,  over  which  I  have  a  disposing 
power,  and  all  my  personal  estate  and  effects,  not  by  me  hereinbefore  given 
and  bequeathed  (in  which  personal  estate  I  do  hereby  expressly  include  aU  the 
property  bequeathed  to  me  by  my  late  brother,  Wilham  Kidd ;  and  I  do 
hereby  declare,  that  the  reason  why  I  have  mentioned  this  circumstance  is 
because  it  has  been  erroneously  and  impertinently  reported  that  I  have  no 
power  to  dispose  thereof)  unto  my  friends,  James  Lowe  and  William  Simpson, 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  that  they,  my 
said  trustees,  and  the  survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  shall  and  do,  at  such  time  or  times  as  they,  he,  or  she 
shall,  in  their,  his,  or  her  discretion  think  proper,  make  sale  and  dispose 
thereof,  and  of  every  part  thereof,  that  are,  is,  or  shall  be  saleable,  and  collect  and 
get  in  the  other  parts  thereof  (such  part  or  parts  thereof  as  are,  or  is,  or  shall 
be  saleable,  either  by  public  auction  or  private  treaty,  but  for  the  most  money, 
or  best  price  or  prices  in  money,  that  can  be  got  or  obtained  for  the  same),  and 
by,  with,  and  out  of  the  money  to  arise  from  such  sale  and  sales,  do  and  shall, 
in  the  first  place,  pay  the  cost^,  charges,  and  expenses  of  such  sale  and  sales, 
and  the  making  and  completing  good  titles  to  the  respective  purchases  thereof, 
and  upon  trust,  after  all  my  just  debts  (in  which  I  include  a  bond  for  900/.  to 
Bridget  Bibby,  of  Widnes,  spinster),  my  funeral  and  testamentary  expenses, 
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legacies,  and  the  charges  of  the  probate  of  this  my  will,  shall  be  paid  and  difr- 
diarged,  to  put  and  place  out  at  interest,  upon  good  real  or  leasehold  securi- 
ties or  mortgage,  or  in  tlie  public  stocks  or  funds  of  Great  Britain,  all  the 
residue  of  the  money  to  arise  from  such  sales,  and  to  be  collected  and  got  in  as 
aforesaid,  as  they,  my  said  trustees,  or  the  survivor  of  them,  his  heirs,  executors, 
or  administrators,  shall,  in  tlieir  or  his  discretion,  think  advisable.^  The  testator 
then  dircted  the  trustees  to  pay  certain  annuities,  out  of  the  income  of  the  trust 
funds,  to  Elizabeth  and  Maria  Kidd,  the  widows  of  his  relatives  William  and 
Thomas  Kidd,  and  to  divide  the  capital  amongst  their  children.  The  will 
then  contained  a  clause  making  the  receipts  of  the  trustees  suflScient  discharges, 
a  devise  to  the  trustees  of  the  testator's  trust  and  mortgage  estates ;  clauses 
for  the  appointment  of  new  trustees,  and  for  the  indemnity  and  reimbursement 
of  the  trustees,  and  a  direction  to  the  executors  to  pay  the  legacy-duty  on  all 
the  legacies  thereby  given ;  and  it  concluded  by  revoking  all  rormer  wills,  and 
appointing  Lowe  and  Simpson  the  executors  thereof. 

The  testator  made  three  codicils :  the  first  was  dated  the  6th  of  Februaiy, 
1882,  and  was  as  follows :  <^  This  is  a  codicil  to  and  to  be  taken  as  a  part  of  tne 
last  will  and  testament  of  me,  John  Kidd,  of  Liverpool,  in  the  county  rf 
Lancaster,  gentleman,  bearing  date  the  19th  of  July,  1830.  Whereas  I  have, 
by  my  said  will,  devised  and  beq^ueathed  all  my  retu,  copyhold,  and  leasehcdd 
estates,  therein  particularly  mentioned,  and  all  my  personal  estates  and  effects, 
unto  James  Lowe  and  William  Simpson,  therein  named,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust  to  sell  and  dispose  thereof,  and  of 
every  part  thereof  that  should  be  saleable,  and  to  collect  and  get  in  the  other 
parts  thereof,  and  to  apply  the  money  to  arise  from  such  sue  and  sales  as 
therein  mentioned :  Now  I  do  hereby  give  and  bequeath  to  Brid^t  Bibby,  of 
Widnes,  in  the  county  of  Lancaster,  spinster,  in  consideration  of  her  faithful 
services  to  my  late  aunt,  Ellen  Patrick,  and  myself,  the  sum  of  2,0002., 
which  I  hereby  direct  the  executors  named  in  my  will  to  pay  to  her  within 
six  months  after  my  decease,  and  to  pay  the  duty  imposed  upon  legacies  out  of 
the  residue  of  my  said  estate  and  effects ;  and  in  every  other  respect  I  do 
hereby  confirm  my  said  will.'" 

By  the  second  codicil,  which  was  dated  the  10th  of  November,  1832,  the 
testator  revoked  the  appointment  of  William  Simpson  to  be  an  executor  and 
trustee  of  his  will,  and  also  every  legacy  thereby  given  him. 

By  the  third  codicil,  which  was  datea  the  llth  of  March,  1834,  after  redtiog 
that  by  his  will  he  had  bequeathed  500Z.  to  Lowe  and  Simpson,  upon  the 
trusts  therein  mentioned  and  contained,  and  that  he  had  also  devised  to  them 
all  his  real  and  leasehold  estates,  and  all  his  personal  estate  and  effects  not  by 
him  thereinbefore  given  and  bequeathed,  upon  certain  trusts  therein  expressed 
and  contained,  and  appointed  them  executors  thereof,  and  that  Lowe  was 
dead,  and  that  Simpson  had  not  conducted  himself  to  his  satisfaction,  he 
revoked  all  the  gifts,  devises,  and  bequests  in  his  will  contained  to  Simpson, 
as  one  of  the  trustees  of  his  will,  or  otherwise  howsoever,  and  also  the  appoint- 
ment of  him  to  be  an  executor  of  his  will ;  and  he  gave,  devised,  and  beaueathed 
all  his  real  estates,  and  all  his  personal  estate  not  given  or  bequeathea  by  his 
wiU,  to  his  friends  John  North  and  Ambrose  Lace,  their  heirs,  executors,  and 
administrators,  upon  the  trusts  in  the  will  expressed  and  contained,  with  all 
the  powers,  authorities,  and  indemnities  which  would  have  vested  in  Lowe 
and  Simpson  in  case  they  had  been  living  at  his  decease,  and  that  codicil  had 
not  been  made.  And  in  every  other  respect  he  confirmed  his  will,  and  gave 
to  North  and  Lace  200/.  each  for  their  trouble  in  executing  the  trusts  of  his 
will 
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The  first  codicil  was  signed,  but  not  attested.     The  two  other  codicils  and 
the  will  were  signed  by  the  testator,  and  attested  by  three  witnesses. 

Some  time  5ler  the  20th  of  July,  1834,  but  when  in  particular  did  not 
appear,  the  testator  made  another  testamentary  writing,  which,  like  his  will 
and  three  codicils,  was  in  his  own  handwriting,  but  was  without  date,  signa- 
ture, or  attestation,  and  was  left  unfinished  by  him.  It  was  as  follows : — 
**  This  is  the  last  will  and  testament  of  me,  John  Kidd,  of  Liverpool,  but  now 
of  Holy,  in  the  county  of  Lancaster,  gentleman,  as  follows.  First,  I  direct 
the  payment  of  all  my  just  debts,  and  particularly  any  I  may  owe  to  my  ser- 
vants who  may  be  livmg  with  me  at  the  time  of  my  decease,  my  funeral  and 
testamentary  expenses,  and  the  charges  of  the  probate  of  this  my  will,  out  of 
my  personal  estate,  which  I  confidentty  hope  will  be  much  more  than  sufficient 
for  tnat  purpose.  Then  I  give  and  bequeath  unto  my  son,  W.  Kidd,  the  sum 
of  19/.  19s.,  to  be  paid  to  him  within  ten  days  after  my  decease.  I  also  give 
and  bequeath  unto  Bridget  Bibby,  my  present  servant,  if  she  shall  be  in  my 
service  at  the  time  of  my  decease,  the  sum  of  500/. ;  and  to  my  servant  Joseph 
Ratcliffe,  if  he  shall  be  in  my  service  at  the  time  of  my  decease,  the  sum  of 
500/. ;  to  be  paid  to  each  of  them  at  the  end  of  nine  calendar  months  next  after 
my  decease,  free  and  clear  from  any  duty  now  or  hereafter  to  be  imposed 
upon  legacies,  which  duty  I  direct  and  authorize  my  executors  hereinafter 
named  to  pay  out  of  my  personal  estate.  I  give  and  bequeath  unto  my  friends 
Ambrose  Lace  and  William  Eaton,  my  partner,  both  of  Liverpool  aforesaid, 
flentlemen,  the  sum  of  300/.  each ;  and  to  the  said  William  Eaton  all  my  law- 
books, offic&desks  and  stools,  and  iron  bookcases,  and  the  keys  thereto  respec- 
tively belonging,  and  I  direct  them  to  pay  the  legacy-duty  on  such  legacies 
out  of  my  personal  estate.  I  also  give  and  bequeath  unto  [here  a  space  was 
left  blank]  my  ^Id  watch,  with  uie  gold  chain,  seals,  and  key  appended 
thereto,  to  be  dehvered  to  him  free  of  legacy-duty.  I  also  give  and  bequeath 
unto  such  of  my  friends  whom  I  shall  name  to  attend  my  funeral,  and  who 
shall  attend  the  same,  the  sum  of  19/*  198.  each  for  mourning.  And  as  to 
all  my  lands,  tenements,  and  hereditaments,  whether  real,  copyhold,  or  lease- 
hold, or  of  whatsoever  other  nature  the  same  may  be,  and  also  as  to  all  the 
residue  of  my  personal  estate  and  effects,  of  what  nature  or  kind  soever,  and 
wheresoever  the  same  may  be,  over  which  I  have,  or  at  the  time  of  my  decease 
may  have,  a  controlling  power  (and  I  do  hereby  declare,  that  in  bequest  of  the 
residue  of  my  personal  estate,  I  mean  to  include  whatever  property  I  became 
possessed  of  under  the  will  of  my  late  brother  William ;  and  I  have  thought 
It  necessary  to  make  this  declaration  on  account  of  a  certain  person  having  very 
impertinently  and  frequently  reported  that  I  have  no  power  to  dispose  thereof), 
unto  my  friends,  the  said  Ambrose  Lace  and  William  Eaton,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  according  to  the  nature  and  quality  thereof 
respectively,  upon  trust  that  they  and  the  survivor  of  them,  and  the  heirs,  execu- 
toi^  administrators,  or  assigns  of  such  survivor,  shall  and  do  stand  seised  and 
possessed  thereof,  and  of  every  part  thereof,  to,  for,  and  upon  the  several  uses, 
trusts,  ends,  intents,  and  purposes  hereinafter  mentioned,  expressed,  and 
declared  of  and  concerning  the  same ;  that  is  to  say  ^'^ 

The  testator  died  on  the  4th  of  March,  1835,  leaving  the  last*mentioiied 
testamentary  paper  unfinished ;  but  probate  of  it,  as  well  as  of  the  will  and 
three  codicils,  as  containing  together  the  last  will  and  testament  of  the  testatoi^ 
was  granted  to  North  and  Lace,  in  August,  1845. 

The  testator's  brother,  Thomas  Kidd,  was  his  heir  and  sole  next  of  kin. 

The  bill  charged  that  the  defendant,  William  Kidd  (whom  the  testator 
described  in  his  will  as  Us  sod),  was  entitled  to  the  l^acy  of  19/.  19s.  givea 
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him  by  the  unfinished  testamentary  paper,  and  not  to  the  legacy  of  SOL  given 
him  by  the  vfiU ;  that  Bridget  Bibby  was  entitled  only  to  the  legacy  of  500L 
bequeathed  to  her  by  the  unfinished  testamentary  paper,  and  not  to  the  legacy 
of  2,000/.  given  her  by  the  first  codicil,  nor  to  tne  legacy  of  BL  which  she 
claimed,  under  the  will,  as  one  of  the  testator^s  female  servants  living  with 
him  at  his  decease. 

In  pursuance  of  the  decree  at  the  hearing,  the  Master  reported  that  Bridget 
Bibby  was  the  only  female  servant  of  the  testator  who  was  in  his  service  at  nis 
decease ;  that  the  legacies  of  19/.  19s.,  500/.,  and  300/.,  given  by  the  unfinished 
testamentary  paper  to  William  Eidd,  Bridget  Bibby,  and  Ambrose  Lace, 
were  so  given  in  substitution,  respectively,  for  the  legacy  of  20/.  given  to 
William  Kidd  by  the  will,  the  legacy  of  6/.  thereby  given  to  Bridget  Bibby, 
as  one  of  the  female  servants  of  the  testator  living  with  him  at  his  decease,  tne 
legacy  of  2,000/.  given  to  her  by  the  first  codicil,  and  the  legacy  of  200/.  given 
to  Ambrose  Lace  by  the  third  codicil. 

Bridget  Bibby  excepted  to  the  report,  insisting  that  the  Master  ought  to 
have  found  that  the  legacy  of  500/.,  given  to  her  by  the  unfinished  paper,  was 
cumulative  and  in  addition  to  the  legacies  of  5/.  and  2,000/.  given  to  her  by 
the  will  and  first  codicil.  The  Vice-Chancellor  overrule  the  exception,  and 
the  parties  appealed  from  his  Honours  order. 

J.  Parker  and  Freeling^  for  the  appeal,  contended  that  the  legacies  were  cumu- 
lative, and  not  substitutional.  They  mentioned  and  refeired  to  The  Duke  of 
St.  AlharCs  v.  Beauclerk  (2  Atk.  636) ;  (a)  Strong  v.  Ingram  (6  Sim.197) ;  (6) 
Suwe   V.  Lord  Lowther  (2  Hare,  424)  ;  (c)  Hemming  v.  Clutterbuck  (d) 


(a)  The  Duke  of  St.  AlbanU  ▼.  Beauclerk  (1  Atk. 
696).  February  16, 1743.— Lord  Hardwicke,C.,  de- 
cided, that  <«? here  the  same  specific  thing  !•  given  by 
two  codicils,  it  can  be  only  considered  as  a  repetition ; 
the  same  role  as  to  legacies  of  the  like  sam,  or  of 
tha  like  qaantities  or  things,  though  given  in  differ- 
tnt  ivritings,  unless  it  can  be  shewn  it  was  the  tes- 
tator's  iotention  to  make  tbem  additions.  And 
legacies  of  greater  sums,  values,  or  quantities,  given 
by  a  last  than  by  a  first  codicil,  are  not  additional, 
but  augmented  ones.  And  legacies  of  less  sums,  or 
quantities,  or  values,  given  by  the  last  than  by  the 
first  codicil,  are  not  additional,  but  ademptions,  or 
diminutions  pro  tanlo, 

(6)  Strong  v.  Ingram  (6  Simons,  197).  Novem- 
ber, 1833.— Testator  directed  his  trustees  to  sell  his 
real  and  personal  estate,  and  to  apply  the  produce 
in  payioK  his  debts  and  the  legacies  thereinqfter 
given.  The  testator  afterwards  gave  legacies  by 
codicils,  one  of  which  was  duly  attested.  Sir  L. 
Shad  well,  V.C.E.,  held  that  only  the  legacies  in  the 
will  were  payable  out  of  the  real  estate.  The  testa- 
tor, by  a  will  duly  attested,  gave  legacies  to  various 
persons,  charged  upon  his  real  and  personal  estates, 
and  payable  at  the  end  of  two  years  after  his  death ; 
■and  he  directed  that,  if  his  property  should  be  more 
than  sufficient  to  pay  the  legacies,  they  should  be 
increased  proportion  ably.  By  an  unattested  paper, 
ipnrporting  to  be  instructions  for  a  will,  but  admitted 
to  probate,  the  testator  gave  legacies  to  many  of  the 
legatees  in  the  will,  either  individually  or  as  mem- 
bers of  a  family ;  but  the  directions  as  to  the  time 
of  payment  and  the  increase  of  the  legacies  were 
oimtted.  His  Honour  held,  that  the  legacies  in  the 
wiattested  paper  were  not  substitutional  for  the 
legacies  in  the  will,  but  cumulative. 

(e)  Suiue  v.  Lord  Lowther  (2  Hare,  424). 
March,  1843. — Sir  James  Wigram,  in  this  case, 
beld,  that  several  bequests  to  a  servant  of  the  tes- 
tator, made  in  eight  different  instruments,  are  all 
iceamulativey  notwithataiidiDg  the  gift  to  the  party 


by  the  last  codicil  was  much  larger  than  any  of  the 

E receding  gifts  to  him,  and  the  whole  amonnt  given 
y  that  codicil  was  expressed  as  being  given  toprv- 
vide  for  the  servants  of  the  testator. 

His  Honour  also  held,  that  where  a  testator  makes 
several  gifts  to  a  stranger  by  different  instmnienti, 
the  presumption  is,  that  such  gifts  are  cumulative, 
and  the  circumstances  of  differences  in  their  charac- 
ter or  amount,  or  of  a  further  motive  or  veaton 
assigned  upon  the  instrument,  tends  to  strengthen 
the  presumption. 

((f)  Heming  v.  Clutterbttek  (l  BUgh,  N.  S.  479). 
House  of  Lords,  182?.— G.  H.,  by  a  testamentary 
paper  in  the  form  of  a  regular  will,  naming  execu- 
tors and  bequeathing  the  residue,  bequeaths  "  to 
his  wife  500/.  sterling  per  annum,  for  her  life,  to  be 
placed  in  and  payable  out  of  the  Long  Annuitiies,  to 
sUnd  in  her  name  and,  &c.  (trustees)  ;  and  at  her 
decease,  to  my  father,  T.  H.,  for  life  ;  remainder  to 
my  cousin,  R.  H.,  son  of  my  uncle,  absolutely," 
&c.  By  a  second  testamentary  paper,  dated  four 
months  after  the  first,  and  beginning  in  the  regular 
form  of  a  will,  but  not  naming  executors,  nor  be- 
queathing the  residue,  the  testator  gives  **  to  his 
wife  so  much  money  as  will  purchase  500/.  ateriiBg 
per  annum  in  the  Long  Annuities  granted  by  go- 
vernment, the  income  thereof  to  be  received  by  her 
during  her  life  for  her  own  use  ;  and  at  her  deaUi,  to 
my  cUld  or  children,  for  their  own  use  and  benefit 
equally :  in  default  of  issue,  then  to  my  fatlicr, 
T.  H.,  for  his  life ;  and  at  his  death,  to  go  to  my 
cousin,  R.  H.,  absolutely,"  the  principal  to  be  ia 
the  name  of,  &c.  (wife  and  trustees). 

Each  of  the  testamentary  papers  contained  a  great 
number  of  legacies,  and  in  a  large  majority  or  the 
bequests  they  were  precisely  in  similar  terms.  Ia 
the  case  of  two  of  the  legacies  given  by  the  second 
will,  the  testator  expresses  that  they  are  to  be  "  in 
lieu  of  any  other  annuity  he  may  have  granted  "  to 
those  legatees.  The  precaution  is  onitted  iathe 
case  of  the  legacy  to  the  wife,  with  remainder,  Btn* 
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(1  Bligh,  N.  S.  479,  and  2  Sim.  &  Ste.  311) ;  Lyon  v.  Cohille  (1  Col. 
449)- (a) 

Bacon  and  Tillotson  supported  the  report,  and  contended  that  it  was  clear  that 
the  testator,  by  the  last  instrument,  intended  to  make  a  last  will  as  a  substitu- 
tion for  all  other  and  previous  dispositions.  They  cited  and  referred  to  Hurst 
V.  Beach  (6  Mad.  361) ;  (6)  The  Attorney-General  v.  Harley  (4  Mad. 
268) ;  (c)  Jackson  v.  Jackson  (2  Cox,  36) ;  (d)  Coote  v.  Boyd  (2  Bro.  C.  C. 
521) ;  (e)  Hooley  v.  Hatton  (2  Dick.  461,  and  1  Bro.  C.  C.  390,  n.) ;  (/) 
Fraser  v.  Byng  (1  Russ.  &  M.  90);  (^)  Brine  v.  Ferrier  (7  Sim.  651,  n.).  (A) 

The  LORD  CHANCELLOR.— He  recites  in  his  codicil  that  he  had  given 
the  residue  to  the  trustees,  and  that  he  gave  2,000/.  out  of  the  property  so  given 


Ths  two  papers  were  prored  in  the  Eedeiiastical 
Ckmrt  aa  one  will. 

Sir  L.  Shadwell,  V.  C.E.,  held,  without  doubt, 
that  the  second  legacy  was  a  sabttitation  for  the 
first.  And,  on  appeal  to  the  Lords,  the  Earl  of 
Eldon  held  that  it  was  a  case  of  great  doubt  and 
dUBcnlty,  but  he  affirmed  the  judgment  of  the  Vice- 
chancellor. 

(a)  Lyon  ▼.  ColvQU  (1  Col.  449}.  Not.  1844. 
—In  this  case,  legacies  given  bj  miferent  instru- 
ments were  held,  by  Sir  J.  L.  Knight  Bmce,  to  be» 
under  the  circnmstaoces  of  the  case,  cnmulatiye. 

(fr)  Hurtt  ▼.  Beach  (5  Maddocks,  358).  Jan. 
1819.— Sir  John  Leach,  V.  C,  stated  the  doctrine 
as  to  accnmnlative  legacies  to  be  as  follows :— "  In 
cases  of  this  class,  considerable  confosioo  has  been 
iatrodnced  from  the  inaccoraey  of  reporters.  The 
material  errors  in  Atkyn't  report  of  the  leading  case 
of  The  Duke  of  St.  AlbaiCt  ▼.  BeoMeUrk  are  pointed 
oat  by  Lord  Bathnrst  in  his  judgment  in  Hooley  ▼. 
Hatton  (stated  in  a  note  to  IKt^ef  ▼.  Morriton  (1 
Bro.  C.  C.  389,  and  S.  C.  3  Dick.  461) ;  and  no 
person  can  read  Lord  Thurlow's  reported  judgment 
upon  this  subject  without  observing  that  he  is  often 
made  to  contradict  himself.  I  think  the  true  result 
of  the  decisions,  as  they  apply  to  the  present  point, 
is  to  be  stated  thus :— where  a  testator  leaves  two 
testamentarv  instruments,  and  in  both  has  given  a 
legacy  simpMct'/er  to  the  same  person,  the  Court, 
flonsidering  that  he  who  has  twice  given  must,  prima 
faeUp  be  intended  to  mean  two  gifts,  awards  to  the 
legatee  both  legacies ;  and  it  is  indifferent  whether 
the  second  legacy  is  of  the  same  amount,  or  less,  or 
larger  than  Om  first.  But  if  in  such  two  instru- 
ments the  legacies  are  not  given  timpUeiter,  but  the 
motive  of  the  gift  is  expressed,  and  in  both  instru- 
ments the  same  motive  is  expressed,  and  the  same 
•am  is  given,  the  Court  considers  these  two  coinci- 
dences as  raising  a  presumption  that  the  testator 
did  not,  by  the  second  instrument,  mean  a  second 
gift,  but  meant  only  a  repetition  of  the  former 
gift." 

This  reasoning  has  no  application  to  cases 
where  the  second  instrument  affords  intrinsic  evi- 
denee  that  it  was  intended  by  the  testator  in  subsU- 
totSon  of  the  first  instrument,  as  in  The  Duke  of 
8/.  Alban*9  v.  Beauelerk,  Coote  r.  Boyd,  and  the  late 
case  of  The  Attorney- General  ▼.  Harley. 

(e)  The  Attomey-General ▼.  Harley  (4  Mad.  263). 
Mav,  1819.— Sir  John  Leach,  V.  C.  E.,  in  this  case 
held,  upon  exceptions,  that  an  unconditional  legacy 
given  by  a  third  testamentary  paper  was  a  snbsntn- 
tion  of  a  conditional  legacy  to  the  same  amount, 
given  by  the  first  testamentary  paper. 

(4)  Jaekton  v.  Jaekton  (3  Cox,  35).  June,  1788. 
—The  IbUowinff  decision  on  this  case  was  ^Tsn  by 
Jostloe  Buller,  Master  Pepys,  and  Master  Ord,  lior 
the  Lord  ChaneeUor:^ where  a  testamentary  In. 
ttnunanty  Ineomplcte  at  a  will,  appears  on  the  face 


of  it  to  be  intended  as  a  substitution  for  a  former 
complete  will,  the  legacies  given  by  the  latter  only 
shall  take  effect,  notwithstanding  both  instrumenta 
are  proved  In  the  spiritual  court.  But  where  a 
former  will  makes  a  charge  of  legacies  generally  on 
land,  and  a  subsequent  will  giving  legacies  is  not 
attested  so  as  to  affect  the  land,  yet  the  general 
charge  of  the  former  shall  include  the  legacies  given 
by  the  latter.  Otherwise  where  the  chuge  is  mada 
of  particular  legaeia, 

(e)  Coote  V.  Boyd  (3  Bro.  C.  C.  by  Belt,  631).— 
Feb.  1789.— Lord  Loughborough,  C,  decreed  that 
where  a  second  codicil  appeart  to  be  only  a  repetition 
qf  a  former  (with  the  addition  qf  a  timple  legacy)  ^tha 
legacies  are  not  doubled, 

(/)  Hooley  v.  Hatton  (3  Dick.  461,  and  1  Bro. 
C.  C.  390,  n.).  May,  1773.— A  larger  legacy  by  a 
codicil  was  held  by  Lord  Thurlow,  C,  assisted  by 
L.  C.  B.  Smith  and  Mr.  J.  Aston,  not  to  be  a 
satisfaction  of  a  legacy  by  the  will. 

This  case  was  relied  upon  by  Sir  Lloyd  Kenyon, 
M.  R.,  in  deciding  the  case  of  Foy  v.  Foy  (1  Coz, 
Ca.  Ch.  163) ;  where  Foy,  by  his  will,  gave,  among 
other  legacies,  to  Jno.  Hopley  Simpson  lOOZ.,  and 
to  Newman  Knowles  100/.  The  testator  after- 
wards, by  a  codicil,  gave  to  Mr.  Simpson  100/.,  and 
to  Mr.  Knowles  60/.,  and  his  Honour  decreed  both 
sums  to  be  piSd  to  the  legatees,  saying,  *'  he  wished 
to  be  understood  to  be  guided  by  the  authority  of 
Hooley  v.  HattonJ'^  His  Honour  had  lately  before 
determined  BaUHe  v.  Butterfield  (1  Cox,  393), 
accordingly. 

{g)  Frater  v.  Byng  (1  Russ.  &  M.  90).  Nov. 
1839.— Lord  Lyndhurst,  C,  held  that  equal  sums, 
civen  to  the  same  person  by  a  will  and  codicil,  were, 
from  the  character  and  objects  of  the  latter,  sub- 
stitutional, and  not  accumulative,  although  the 
legacy  given  by  the  codicil  was  only  conditional. 

(h)  Brine  v.  Ferrier  (7  Simons,  561,  n.).— Mr. 
Williams,  alluding  to  cases  in  which  a  testator 
leaves  a  finished  will,  and  a  subsequent  unfinished 
testamentary  paper,  says,  *'  In  these  cases  it  may 
be  observed  that  the  unfinished  instrument  is  not 
looked  upon  in  the  Ecclesiastical  Court  as  a  codicU 
to  be  taken  in  addition  to  the  will,  but  revocatlve  aa 
far  as  it  goes,  and  to  be  taken  in  conjunction  with 
the  will.  *  If  thU  principle,'  said  Sir  John  NichoU, 
in  Ingram  r.  Strong,  'was  r^htly  understood  In 
other  courts,  there  vrould  seldom  be  mueh  quet- 
tion  about  cumulative  legacies ;  for,  where  a  paper 
is  codicillary,  and  two  legacies  are  given  to  the 
same  person,  they  are  cumulative :  where  Instroe- 
tioos  are  pronounced  for  as  containing  tosether  a 
will,  that  is,  where  there  is  a  complete  wlll,and  aa 
Instrument  Intended  as  the  Inception  of  a  new  win, 
but  not  completed,  the  latter  leaacv  supersedea 
and  revokes  the  former,  and  Is  suosatuted  in  the 
place  of  it.'  "—See  1  Williamt  on  Ezeeuton,  83. 
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to  the  trustees.  If  he  had  simply  given  %000l.,  the  l^atee  would  have  itkea 
before  residuary  bequest.  You  infer  an  intention  from  the  mode  in  whidi  he 
has  worded  the  latter  codicil,  which  is  imperfect ;  and  the  questimi  is,  can  you 
infer,  with  any  degree  of  certainty,  from  an  imperfect  instrument,  an  intentioB 
to  revoke  ? 

Bacon  mentioned  Jackson  v.  Jackson  (supra) ;  Russell  v.  Dickson  (1  Coil 
&  Law.  284);  (a)  Walsh  v.  Gladstone  (18  Sim.  861);  (&)  2  Williams  on 
Executors. 

Koe  and  Hoffman^  for  the  executors. 

J.  Parker  J  in  reply. 

Judgment 

The  LORD  CHANCELLOR.— When  the  testamentary  papers,  of  whidi 
probate  is  granted,  appear  to  give  several  legacies  to  the  same  persons,  it  is  often 
extremely  difficult  to  ascertain  what  was  the  real  intention  of  the  testator ;  and 
to  attain  that  object,  as  far  as  possible^  certain  rules  have  been  laid  down,  and 
nice  distinctions  taken ;  but  such  rules  and  distinctions  are  applicable  only  to 
cases  in  which  there  is  no  internal  evidence  of  intention;  forwnere  that  is  to  be 
found,  it  must  prevail.  Such  is  the  present  case ;  for  I  conceive  it  to  be  dear  that 
the  last  testamentary  paper  was  intended  to  be  in  substitution  for  all  the  others, 
and  to  supersede  the  provisions  contained  in  them.  It  is,  indeed,  incomplete; 
but  the  Ecclesiastical  Court  having  granted  probate  of  it,  no  question  can  be 
made  as  to  its  being  testamentary,  and  operative  as  such,  so  £ftr  as  it  goes.  It 
is  reasonable  to  give  such  effect  to  the  incomplete  instrument,  if  it  contains 
within  itself  evidence  of  an  intention  to  make  an  entirdy  new  disposition,  and 
for  that  purpose  to  undo  all  that  had  been  done  before ;  but  if  the  new  dispo- 
sition applies  only  to  part  of  the  subject-matter,  the  instrument  being,  u^paa 
the  face  of  it,  incomplete,  and  not  applying  to  other  parts,  it  is  oonsiatent  with 
all  principle  to  give  effect  to  this  intention,  so  far  as  it  is  expressed,  but  to  oon- 
aider  the  first  disposition  as  operative,  so  feur  as  no  substituted  disposituxi  b 
provided  in  its  place.  Many  authorities  establish  this  doctrine ;  but  the  first 
matter  for  consideration  is,  does  the  last  testamentary  paper  contain  within  itself 
evidence  of  an  intention  to  make  an  entirely  new  disposition,  and  for  that 
purpose  undo  all  that  had  been  before  done  ?  It  appears  to  me  very  clear  that 
such  was  the  testator^s  intention.  The  first  testamentary  paper  is  described  as 
his  last  will  and  testament,  and  begins  by  directing  payment  of  his  debts,  and 
makes  a  small  provision  for  his  son.  By  it,  he  gave  nothing  to  the  appellant, 
except  as  she  might  answer  the  description  of  a  female  servant  living  in  the 
testator^s  service  at  the  time  of  his  death,  in  which  capacity  she  might  have  beoi 
entitled  to  5/.,  but  he  gave  his  law-books  to  one  Simpson,  and  his  watch  and 
seals  to  one  Leigh,  and  disposed  of  his  real  and  personal  estate  for  the  benefit 

(a)  Bussellv,  Dickson  (I  Con.  &  Law.  284).  Feb.  yered  them  to  the  semmtf,  witii  directioDS  to  pre* 
1842.— Sir  Ed.  Sugden,  C.  of  Ireland,  held  a  legacy  sent  them  after  his  death.  Abovt  a  year  afterward! 
In  a  third  codicil  to  be  snbstitational  for  a  legacy  he  made  a  testamentarr  instmment,  by  wfaiek, 
given  by  the  will,  and  a  cumnlatiTe  legacy  by  a  after  giving  legacies  to  diiferent  persons,  and  aa 
prior  codidl,  the  testator  having  in  his  third  eo&cil  annuity  to  each  of  the  two  servants,  he  beqneathed 
slven  to  the  legatee  a  description  different  from  the  rnidue  of  his  personal  estate  to  A.  B.,  and 
oat  given  to  her  by  the  will  and  prior  codicil ;  and  revoked  any  former  wiU  or  eodkU  by  him  made,  and 
having  in  the  third  codicil  expressed  an  intention  to  declared  that  instrument  to  be  his  last  will.  The 
alter  his  will,  and  having  delivered  this  codicil  as  three  paper  writings  were  admitted  to  probate  u 
his  last  wiU.  His  Lordship  also  held,  that  the  constituting  together  the  testator's  last  wilL  Sir 
Prerogative  Conrta  having  admitted  testamentary  L.  Shadwell,  V.  C.  E.,  held  tiiat,  though  the  Coait 
pners  to  probate,  as  a  will  and  codicil,  is  conclusive  of  Chancery  was  boimd  to  eonslder  the  amounts  of 
evidence  upon  their  being  distinct  instruments.  the  cheques  as  legacies,  they  were  revoked  by  tiie 

(b)  Walsh  V.  Gladstone  (IS  Sim.  261).  Dec.  subsequent  instrument.  This  dedsion  was  afSnasd 
1842.  •—  The  testator  drew  two  cheques  on  his  by  Lord  Lyndhurst,  C— See  1  PhQl^'s  Rep.  Sf4. 
banker  in  favour  of  two  of  his  servants,  and  deli- 
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of  Elizabeth  and  Mary  Eidd,  and  their  children.  The  second,  third,  and 
fourth  testamentary  papers  are  described  as  codicils,  and  directed  to  be  taken 
as  part  of  his  will ;  and  in  the  second  and  fourth  he  in  terms  confirms  his  will, 
except  as  thereby  altered.  By  the  second  of  these,  he  gave  2,000/.  to  Bridget 
Bibby,  for  her  faithful  services  to  his  late  aunt  and  to  himself.  The  third  and 
fourth  related  to  the  appointment  of  his  executors  and  trustees.  The  last 
testamentary  paper,  upon  which  the  question  arises,  began,  as  did  the  first, 
with  the  words  "  This  is  the  last  will  and  testament  of  me,''  and  again  directs 
payment  of  all  his  debts.  He  gave  19/.  19s.  to  his  son,  and  to  Bridget  Bibb]^, 
if  she  should  be  in  his  service  at  the  time  of  his  death,  500Z.  To  Eaton  all  his 
law-books;  and  his  watch  to  ,  not  filling  up  the  name ;  and  all  his 

real  and  personal  estate  upon  trust  to  sell  and  to  hold  same  upon  the  trusts 
thereinafter  mentioned ;  that  is  to  say,— and  there  it  stopped.  Of  this  paper, 
probate  has  been  granted.  It  must,  therefore,  be  considered  as  testamentary, 
and  an  effectual  declaration  of  the  testator's  intention ;  and  the  question  is,  did 
he  intend  this  to  be  an  addition  to  his  former  testamentary  dispositions,  as  all 
the  intermediate  papers  were  declared  to  be,  or  did  he  intend  to  substitute  this 
last  paper  for  all  the  former  ?  for  if  he  did,  then,  so  far  as  it  contains  a  declara- 
tion of  his  intention,  it  is  to  be  considered  as  a  revocation  of  his  intention  as 
before  declared  as  to  the  particular  matters,  and  as  a  substitution  of  the  new 
disposition  in  its  place.  As  to  the  direction  for  payment  of  his  debts,  and  the 
gift  of  his  law-books  and  watch,  and  the  gift  of  the  residue  of  his  real  and 
personal  estate,  the  substitution  is  beyond  all  doubt.  And  could  he  have 
intended  that  the  former  disposition  should  stand  only  as  to  the  legacy  of  2,0002. 
to  Bridget  Bibby,  and  pernaps  some  other  smaller  legacies  ?  If  so,  the  last 
paper  could  not  have  been  his  last  will  and  testament,  which  he  tells  us  he 
intended  it  should  be  considered.  In  Jackson  v.  Jackson  («tfpra),  Mr.  Justice 
BuUer  thought  it  too  clear  for  argument,  that  when  a  testamentary  paper, 
incomplete  as  a  will,  appeared  on  the  face  of  it  to  be  intended  as  a  substitution 
for  a  former  complete  will,  the  legacies  given  by  the  latter  paper  only  were  to 
take  effect.  That  case,  indeed,  contains  many  of  the  circumstances  of  the 
present.  It  is,  as  to  the  facts,  the  case  most  in  point  with  the  present ;  but  the 
principle  is  recognized  in  many  others,  as  The  Attorney-General  v.  Harley  ; 
Hemming  v.  Cmtterbuck^  in  the  House  of  Lords  (1  B.  C,  N.  S.  479) ;  and 
Fraser  v.  Byng  (jsupra).  So  far  as  this  question  depends  upon  the  latter 
instrument  being  incomplete,  it  cannot  arise  upon  any  instrument  made  after 
the  1st  of  January,  1838;  but  whether  legacies  are  to  be  considered  as  addi- 
tional or  substitutional,  questions  may  still  arise  upon  completed  instruments. 
I  am  of  opinion  that  the  Vice-Chanoellor's  judgment  was  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 
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ABANDONMENT  OF  CONTRACT. 

See  Vendor  jlnd  Purchasbb,  No.  2. 

ABSOLUTE  GIFT. 

See  Will,  25. 
Will,  34. 
Will,  39. 

ACCUMULA.TION  CLAUSE. 
See  Will,  38. 

ADMINISTRATION. 

See  Debtor  and  Creditor. 
Lboact. 

ADVANCEMENT,  POWER  OF. 

See  Marriage  Settlement,  1. 

ALIEN. 

See  Trust,  1. 

ALIENATION,  RESTRAINT  OF. 
See  Will,  26. 

ANNUITANT. 
See  Will,  31. 

ANNUITY. 

.  K.,  who  was  in  possession  of  lands,  which 
had  been  conveyed  to  such  uses  as  he  should 
appoint  by  deed  or  will,  and,  in  default  of 
or  until  such  appointment,  to  the  use  of 
himself  for  life,  remainder  to  a  trustee  for 
his  life,  in  trust  for  himself  and  to^  bar 
dower,  remainder  to  his  heirs  and  assigns, 
granted  to  B.  an  annuity  out  of  those  lands. 

The  lands  were  of  greater  annual  value 
than  the  annuity  beyond  any  other  charge 
thereon. 

For  the  purpose  of  securing  the  said  an- 
nuity, K.,  W  deed,  granted  to  B.  a  right  to 
enter  and  distrain  for  the  annuity,  if  in 
anear  for  fourteen  days  after  any  day  of 
quarterly  payment ;  and  if  in  airear  for 
twenty-one  days,  a  power  to  enter  and  hold 


possession  until  all  arrears  should  be  paid 
up.  By  the  same  deed,  for  the  further  and 
better  securing  the  payment  of  the  annmty, 
K.,  with  the  consent  and  b)r  the  appoint- 
ment of  B.,  granted  and  demised  the  lands 
to  H.  for  a  term  of  ninety-nine  years,  the 
trusts  of  the  term  being,  to  permit  K.  to 
receive  the  profits  until  default  in  payment 
of  the  annuity  for  thirty  days ;  and,  upon 
such  ddiault,  after  demand,  out  of  the  rents, 
or  by  demising,  selling,  leasing,  or  mortmg* 
ing  the  same,  or  any  part  thereof,  for  aU  or 
any  part  of  the  term,  to  raise  and  pay  off 
the  arrears  with  all  the  expenses,  K.  stw  to 
receive  the  surplus  rents ;  and  upon  the 
deaih  of  the  eettui  que  vies,  and  full  satisfac- 
tion of  the  annuity,  the  term  to  become  void, 
save  as  to  any  mortgages  made  under  the 
power  for  answering  uie  purposes  of  the 
term  ;  and  it  was  provided,  as  to  the  pre- 
mises of  which  K.  was  in  occupation  at  the 
time  of  the  grant,  they  were  to  be  con- 
sidered as  held  and  occupied  by  K.  as 
tenant  to  H.  at  a  rent  of  500/.,  payable  on 
the  same  day  as  the  annuity  : 

Held,  first,  that  K.  had  power  to  chaive 
the  fee  in  possession,  and,  therefore,  the 
case  came  within  the  exception  of  the  An- 
nuity Act,  53  (jeo.  3,  c.  141. 

Secondly,  that  notice  to  quit  was  neces- 
sary, in  order  to  enable  H.  to  recover. 

Thirdly,  that,  looking  at  the  whole  deed, 
ejectment  at  the  demise  of  B.  might  be 
maintained,  as  the  creation  of  the  term  in 
H.  did  not  defeat  the  right  of  entry  given 
toB. 

Quarey  whether  B.'s  richt  of  entry  would 
have  be^  defeated  if  H.  had  assigned  or 
morftga^  the  term  under  the  powers  ^en 
to  him  m  the  deed  for  that  purpose  ?  I>oe 
dm.  BnOery.  LardKenrinpkm  (Q.  B.).  269 
.  A  testator  directed  all  his  property  to  be 
sold  and  converted  into  money,  and  be- 

Sueathed  an  annuity  of  260/.  per  annum  to 
L.  B.  for  life,  and  the  remaining  interest  of 
his  money  he  beoueathed  to  other  persons : 
Held,  that  A.  B.  had  a  charge  in  respect 
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of  her  annuity  upon  the  capital  of  the 

estate  as  well  as  npon  the  income.    Wrigh- 

ton  y.  Colquhoun  (V.  C.  Bruce).  632 

See  Wills,  21. 

Wills,  29. 

JUDOMEXT. 

ANTICIPATION. 

See  Feme  Covert,  1. 
Settlement,  8. 

ANTICIPATION,  RESTRICTION  ON. 
See  Separate  Estate. 

APPOINTMENT,  POWER  OF. 

A  woman,  the  wife  of  a  solicitor,  having  a 
life  interest  in  certain  funds,  with  a  power 
of  appointment  in  favour  of  her  children, 
withm  a  month  after  the  hirth  of  her  first 
and  only  child  executed  an  appointment  of 
the  whole  fund  in  its  favour,  with  a  power 
of  revocation.  The  deed  was  prepared  and 
attested  bv  the  husband.  The  child  died  a 
few  months  afterwards.  Upon  the  death 
of  the  wife,  nearly  twent3r-four  years  after 

-  the  execution  of  the  appomtmen^  the  father 
had  the  appointment  stamped,  took  out 
administration  to  the  child,  and  claimed  a 
txansfer  of  the  funds.  The  Court  directed 
issues  to  be  tried  to  ascertain  whether  the 
appointment  was  duly  executed,  whether  it 
was  fairly  obtained  from  the  wife,  and 
whether  it  was  executed  without  a  fraudu- 
lent intention.  Che  v.  Ounuy  (Y.C.  Bruce). 

222 

APPORTIONMENT. 

See  Marriaob  Settlement,  2. 

ATTORNEY,  APPOINTMENT  OF. 
See  Limitations,  Statute  op,  2. 

AWARD. 
The  statute  9  &  10  Wm.  3,  c.  15,  provides  a 
specific  method  of  enforcing  the  perform- 
ance of  an  award  made  on  a  reference,  the 
submission  to  which  has  been  made  a  rule 
or  order  of  the  courts  of  record,  and  all 
other  means  are  expressly  excluded  by  the 
Act ;  therefore,  the  Court  of  Chancery  has 
no  jurisdiction  to  entertain  a  biU  to  set 
asidfe  an  award  on  grounds  which,  but  for 
the  statute,  would  have  been  sufficient  to 
found  the  equitable  jurisdiction,  and  a  de- 
murrer to  such  a  bill  was  allowed. 

The  Court  of  Chancery,  though  not  a 
court  of  record  in  the  ordinary  sense,  is 
within  the  terms  of  the  Act. 

Where  submission  has  been  made  an 
order  of  the  Court  of  Chancery,  it  has  the 
fltatutable  jurisdiction  defined  by  the  Act, 
but  that  jurisdiction  cannot  be  exercised  by 
means  of  a  bilL 


The  case  of  NidkoUs  t.  Roe  is  a  binding 
authority  on  this  Court,  and  b  in  acoonf 
ance  with  the  establiahc^  construction  put 
on  the  Act  by  the  Court  of  Chanooy. 
Hemmg  y.  Switmerton  (Ld.  Chan.).       403 


BENEFICE. 

By  a  private  Act  t)f  Parliament  for  carrying 
into  effect  an  agreement  for  the  sale  of  glex 
lands  of  a  rectoxy  to  the  patron  of  the  living, 
and  appropriating  part  of  the  purchaae- 
money  m  the  building  of  a  new  church,  it 
was  enacted  that,  in  case  such  church 
should  be  built,  the  curate  or  officiating 
minister  should  be  appointed  by  H.,  the 
then  rector,  during  his  life,  and  after  H.'8 
death  the  new  church  should  become  the 
mother  church,  and  the  old  church  a  diapd 
of  ease  thereto,  to  be  served  by  a  minister 
capable  of  having  cure  of  sotus ;  and  the 
patronage  of  or  right  of  presentation  to  the 
chapel,  as  well  as  the  patronage  of  or  right* 
of  presentation  to  the  new  church,  should 
be  vested  in  A.  B.,  so,  nevertheless,  that  the 
minister  should  not  be  removable  at  plea- 
sure: 

Held,  that  the  chapel  created  by  the  Act 
was  a  presentable  benefice,  and  not  a  dona- 
tive. 

SemhUy  that  if  a  donative,  it  had  ceased 
to  be  such  by  the  patron  having  once  pre- 
sented, and  the  clerk  being  then  instituted 
and  inducted.    Eeff,  v.  Fo^  (C.  P.).        1 

BEQUEST. 

See  Will,  25. 

BEQUEST,  CONSTRUCTION  OF. 

5ee  Will,  26. 
Will,  3. 

BEQUEST  OF  STOCK. 
See  Will,  27. 

BIDDING,  RESERVED. 
See  Vendor  and  Purchaser,  4. 

BOND. 
See  Statute  of  Limitations,  6. 


CESTUI  QUE  TRUST. 
See  Limitations,  1. 

CHARITY. 

Mortmain, 
C.  F.,  b^  his  will,  bequeathed  unto  his  execu- 
tors, in  trust  for  the  establbhmentor  insti- 
tution of  a  charitable  receptacle,  if  the  same 
could  be  done,  for  a  certain  number  of  old 
men  ;  but  if  no  such  institation  ooold  con- 
▼enieiit^  be  established,  he  zequastsd  thi 
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might  be  disposed  of  in  charitable 
donations : 

Held,  that  the  primary  object  being  the 

acquisition  of  land,  such  bequest  was  Toid. 

The  AUorMSf'General  y.  Hodgson  (V.  C.  of 

Eng.).  197 

See  Will,  30. 

Will,  13. 

COMPANY. 

Chits  of  Purchase  ly. 
Under  the  Railway  Act  of  a  certain  com- 

riy,  money  was  directed  to  be  invested 
land,  and  there  had  been  two  refer- 
ences to  the  Master  relating  to  the  pur- 
chase of  two  separate  pieces  of  land,  and 
an  account  had  oeen  taken  of  the  amount 
due  on  certain  mortgages  of  the  said  pieces 
of  land: 

Held,  that  the  costs  of  the  proceedings 
must  be  borne  by  the  railway  company. 
Bs  Bristol  and  Exeter  Railway  (V.  C.  of 
Eng.).  185 

CONSIDERATION. 

See  CoVENJhNT,  1. 

Settlbment,  4. 

CONTINGENCY. 
Sec  Will,  34. 

CONTRACT. 
See  Specific  Performance,  2. 

CONTRIBUTION. 
See  Will,  24. 

CONVERSION. 
See  Will,  29. 
Will,  2. 
Will,  30. 

COPYRIGHT. 

1.  The  plaintiff,  H.  G.  B.,  had  become  entitled 
to  the  entire/^opyriffht  of  '*  Illustrations  of 
theliifeof  L.deM.^'  The  defendant,  D.B., 
commenced  a  certain  publication  called 
"  The  European  Library,**  the  first  volume 
whereof  was  entitled,  ^  A  Life  of  L.  de  M.," 
■eyeral  passages  of  which  were  admitted, 
by  the  defendant,  to  have  been  copied  from 
the  "Illustrations:" 

Held,  that  the  defendant  haying  by  so 
doing  materially  lessened  the  price  of  the 
oiiffinal  work  by  knowingly  taking  a  mate- 
rial valuable  part  of  it,  this  was  sufficient 
to  constitute  a  piracy  from  the  "Illustra- 
tions," notwithstanding  the  passages  copied 
were  stated  to  be  <|uotations,  ana  were  not 
00  many  nor  extensive  as  to  make  the  work 
00  pirated  a  substitution  for  the  original 
one.    JMfiy.j»i9fiM(V.C.of£ng.).    187 


COPYHOLD. 

2.  The  statute  59  Geo.  3,  c.  12,  s.  17,  does  not 
apply  to  copyholds,  and  therefore,  in  eject- 
ment, where  the  defendant  had  been  let  into 
possession  of  copyhold  premises  by  A.  B. 
and  C.  D.,  imder  an  agreement,  in  which 
they  described  themselves  as  churchwardens 
of  {he  parish : 

Hela,  that  a  demise  from  them  was  well 
laid  without  any  such  description. 

A  memorandum  between  A.  B.and  E.F« 
^that,  provided  a  license  can  be  obtained 
from  the  lord  of  the  manor,  A.  B.  will  grant, 
and  E.  F.  will  accept,  a  lease  of  certain 
premises  for  21  years,  and  pay  the  rent, 
&c. ;  and  that  until  such  lease  shaU  be 
executed,  the  said  yearly  rent  shall  be  pay- 
able and  recoverable  by  distress  or  otner- 
wise,  in  like  manner  as  if  the  lease  had  been 
executed,"  is  not  a  lease,  but  an  agreement 
merely. 

Where  a  party  is  let  into  possession  under 
such  an  agreement,  and  continues  in  poch 
session  for  more  than  a  year,  a  notice  to 
quit,  given  by  an  agent,  in  the  name  of 
A.  B.,  G.  H.,  J.  K.,  and  L.  M.,  is  good, 
either  as  a  demand  of  possession  from  a 
tenant  at  sufferance,  or  as  a  notice  to  auit 
to  a  tenant  from  year  to  year.  Doe  am. 
BaiUy  V.  Foster  (C.  P.).  202 

COSTS. 
See  Vendor  and  Purchaser,  C. 

COSTS  OF  PURCHASE. 
See  Company. 

COVENANT. 
Partnership. 
1.  A  dissolution  of  partnership  took  place 
between  two  tradesmen,  A.  and  B.  B.,  one 
of  the  partners,  in  consideration  of  A.,  the 
other  partner,  paying  him  a  certain  sum  of 
money,  made  an  assignment  of  all  his 
inter^  in  the  said  business  to  A.,  and 
entered  into  a  covenant  not  at  any  time  to 
carry  on  or  ennige  in,  alone  or  with  any 
other  person,  tne  trade  or  business  of  a 
tailor  within  the  space  of  twenty  miles 
from  London.  In  a  subseouent  part  of  the 
same  deed,  A.  covenanted  tnat  B.  should  be 
employed  as  a  cutter  in  the  said  business  so 
long  as  it  should  be  carried  on,  or  so  lonff 
as  fi.  should  dili^tiy  and  faithAilly  attend 
to  the  said  business.  Upon  an  injunction 
bill  filed  to  restrain  B.  nom  carrying  on 
the  business  of  a  tailor : 

Held,  that  although  so  much  of  the  agree- 
ment as  referred  to  the  employment  Of  B, 
could  not  be  enforced  in  a  court  of  equity, 
et,  there  being  a  good  consideration  for 
L's  n^;ative  covenant  not  to  cariy  on  the 
business^  &:c.,  the  Court  would  enforce  that 
port  of  the  agreement.    Held  alKs  tiiat 
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acting  as  the  foreman  for  another  party  in 
the  business  of  a  tailor  was  a  violation  of 
the  agreement  on  the  part  of  B.  Rolft  v. 
i?o//e(V.C.ofEng.).  79 

Joini  and  Several, 

2.  B.  B.  having  a  term  of  sixty-one  years  in 
a  certain  house  and  premises^  granted  an 
annuity  to  S.  W.  chained  upon  the  said 
house  and  premises,  and  for  securing  the 
payment,  assigned  the  term,  wanting  one 
day,  to  R.  W.  R.  W.  then,  at  the  request 
and  appointment  of  S.  W.  and  B.  B.,  de- 
mised, and  B.  B.  demised  and  confirmed, 
the  premises  to  S.  B.  for  thirty-one  years, 
paying  rent  to  S.  W.  while  the  annuity 
continued,  and  afterwards  to  R.  W.  S.  B. 
covenanted  with  S.  W.  and  R.  W.  and  their 
respective  executors,  and  also  with  B.  B^ 
to  pay  the  rent  to  R.  W.  while  the  annuity 
continued,  and  afterwards  to  B.  B.,  and 
4dso  to  repair.  G.  became  the  assignee  of 
the  premises.  After  the  death  of  S.  W., 
R.  W.  and  B.  B.  brought  an  action  of  cove- 
nant against  G.  for  non-repair  of  the  pre- 
mises : 

Held,  that  it  was  rightly  brought  by 
them  jointly,  and  that  there  was  privity  of 
estate  between  the  defendant  and  R.  w  .^ — 
At  all  events,  so  as  to  charge  the  defendant 
with  covenants  running  with  the  land. 
Wakefield  v.  Brown  (Q.  B.).  231 

See  MoRTQAOB,  5. 

Policy  op  Assurance. 

COVERTURE. 
See  PowBR,  2. 


DEBTOR  AND  CREDITOR. 
Certain  estates  belonging  to  Sir  J.  P.  P.  and 
Lady  P.,  his  wife,  respectively,  were  con- 
veyed in  1772  to  J.  and  H.,  in  trust  to  sell 
and  pay  off  certain  incumbrances  thereon, 
and,  among  others,  a  debt  to  J.  and  H.  In 
177i,  by  a  decree  in  a  suit  by  an  incum- 
brancer, part  of  the  estates  of  Sir  J.  P.  P. 
were  ordered  to  be  sold,  and  the  incum- 
brance paid  off,  the  surplus  money  was  paid 
into  court,  and  now  amounts  to  more  Uian 
20,000/.  In  1785,  an  inquiry  was  directed 
in  the  same  cause,  on  the  petition  of  J.  and 
H.,  but  the  order  was  not  prosecuted.  Sir 
J.  P.  P.  died  in  179C,  leaving  E.  his  heir- 
nt-law,  who  entered  into  possession  of  his 
estates,  and  bought  up  the  incumbrances 
thereon,  being  debts  of  Sir  J.  P.  P.,  at  a 
very  low  price.  Lady  P.  died  in  1805,  and 
a  suit  was  instituted  for  the  administration 
of  her  estate.  The  debt  of  J.  and  H.  was 
paid  out  of  the  proceeds  of  her  estate  in  that 
suit,  and  other  debts,  prior  to  the  debt  to 
Ihe  plaintiff  in  the  administration  soit^  com- 


pletely exhausted  her  estate.  The  decree 
m  that  suit  was  made  so  long  ago  aa  1814 : 

Held,  that  Lady  P.  P.  was  a  surety  only 
for  Sir  J.  P.  P.,  under  the  deed  of  1772,  and 
that^  notwithstanding  the  lapee  of  time,  the 
executor  of  the  plaintiff  in  the  administEa- 
tion  suit  was  entitled  to  be  paid  his  debt  out 
of  the  fund  in  court  arising  &om  the  sale  of 
Sir  J.  P.  P.'s  estates,  and  that  the  perBonal 
representative  of  £.  (who  died  in  1844)  wu 
only  entitled  to  sums  actually  paid  in  dis- 
chsj^  of  incumbrances. 

Hdd,  also,  that  the  suiplua  fund  havi^ 
remained  in  court  all  the  time,  and  £ 
having,  in  1840,  obtained  an  order  for  an 
inquiry  as  to  the  imcumbrances,  the  dahn 
of  the  plaintiff,  in  the  adminisdration  suit, 
was  not  barred  by  the  Statute  of  Limita- 
tions.   LancoiUr  t.  Evwrs  (Rolla).       372 

DEED. 
See  Separation  Dbsd. 

DEED  POLL. 
See  LiMiTATioirs,  Statutx  of,  2. 

DESIGNATfON,  PERSONAL. 
See  Will,  12. 

DEVISES. 
See  Will,  24. 

DISTRESS. 
See  Stat,  of  Limitations,  6. 

DONATIO  MORTIS  CAUSA. 

J.  F.,  two  years  before  his  death,  placed  in  a 
box,  on  which  by  his  directions  J.  C's 
name  was  painted,  certain  bonds  and  title- 
deeds,  together  with  directions  in  writiug 
as  to  the  parties  for  whom  he  intended  the 
bonds,  and  he  delivered  the  key  to  J.  C. 
J.  F.  received  the  interest  on  the  bonds 
during  his  life,  and  within  six  weeks  of  his 
death  he  caused  the  box  itself  to  be  deli- 
vered to  J.  C. : 

Held,  having  regard  to  the  terms  of  the 
document  deposited  in  the  box,  that  there 
was  neither  a  donatio  mortis  c€uudy  nors 
gift  inter  tfivos^  of  the  bonds  to  the  persons 
named.  Farquharsanr.  Cave  (V.  C.  Bruce). 

100 


ENROLMENT. 
See  Annuitt,  1. 

EQUITABLE  MORTGAGE. 
See  Mortgage,  7. 

ESTATE. 
See  Will,  12. 
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ESTATE  TAIL. 

T.  M.,  l)y  Lis  will,  after  having  devised  real 
estates  to  his  grandson,  T.  L.,  for  life,  with 
remainder  in  strict  settlement  to  his  issue, 
devised  the  same  to  his  (the  testator's) 
grandchildren,  William,  Samuel,  Alice,  and 
Hannah,  if  they  should  happen  to  he  living 
at  the  time  of  the  decease  of  T.  L.,  ^'  for 

^  and  during  the  term  of  their  natural  lives, 
and  the  life  of  the  survivor  of  them,"  as 
tenants  in  common,  with  remainder  ^to 
the  first  and  all  and  every  the  son  and  sonn 
of  the  hody  and  hodies  "  of  his  (the  testa- 
tor's) said  grandchildren,  "  lawfully  to  be 
begotten,"  and  the  respective  heirs  of  the 
body  and  hodies  of  all  and  every  such  son 
and  sons  'lawfully  issuing,"  and  with 
remainder  in  tail  to  all  the  daughters  of  the 
said  testator's  said  grandchildren ;  the  de~ 
vise  being  to  the  daughters  as  purchasers 
in  like  manner  as  the  devise  to  the  sons. 
There  then  followed  the  following  clause : — 
^And  in  case  either  of  my  said  grand- 
children, William,  Samuel,  Alice,  and 
Hannah,  shall  happen  to  die,  leaving  no 
issue  behind  him,  her,  or  them,  then  my 
will  and  meaning  is  that  all  and  singular 
the  premises  herein  lastly  devised  shall  go 
and  remain  to  the  surviror  of  them,  and 
the  heirs  of  his  or  her  body,  lawfully  to  be 
beffotten,  in  manner  aforesaid  :" 

Held,  that  the  words  ^^  in  manner  afore- 
said," in  the  last  clause,  referred  to  the  pre- 
ceding part  of  the  will,  and  thereby  so  un- 
equivocally explained  the  intention  of  the 
testator,  as  to  control  the  meaning  of  the 
words  "heirs  of  the  body"  in  the  last 
clause,  and  that  therefore  the  said  grand* 
<ihildren  of  the  testator  took  under  the  will 
only  life  estates.  Doe  dem,  Woodall  v. 
Jf'oodalliC.F.).  17& 

See  Will,  6. 

ESTOPPEL. 
See  Mortgage,  3. 

EVIDENCE. 
See  Wills,  20. 

EXCEPTION. 
See  Grjlnt. 

EXCESS. 
See  Power,  1. 

EXECUTOR  DE  SON  TORT. 
An  executor  de  son  tort  is  subject  to  all  the 
liabilities  of  an  ordinaiy  executor,  and  can- 
not be  discharged  by  accounting  to  the 
legal  personal  representative.  CarwUehael 
T.  Carmiekael  (Ld.  Chan.).  401 


EXECUTORS. 
See  Residuary  Estate. 

EXTINGUISHMENT  OF  DEBT. 
See  Will,  2. 


FEME  COVERT. 

Separate  Estate, 

1.  The  form  usually  adopted  by  conveyancers 
for  limiting  property  to  the  separate  use  of 
a  married  woman,  with  the  orainary  clause 
against  anticipation  of  the  income,  is  suffi- 
cient, as  it  plainly  indicates  the  intention 
of  the  settlor  to  prevent  the  married  woman 
from  charging  the  property  and  antici- 
pating her  income,  and  that  without  the 
insertion  of  express  negative  words. 

The  separate  estate  is  a  creation  of  the 
court  of  equity,  founded  upon  intention, 
and  the  Court  will  so  construe  the  language 
of  instruments  limiting  separate  interests  to 
married  women,  as  to  give  effect  to  the  in- 
tention ;  and  the  intention  of  a  settlor  to 
give  to  a  married  woman  a  life  interest  in 
property,  without  the  power  of  anticipating 
the  income,  operates  over  and  controls  the 
whole  series  of  clauses. 

The  decision  of  the  Vice-Chancellor  of 
England  (11  Simons,  127)  in  this  case  had 
been  affirmed  on  appeid  by  Lord  Lynd- 
hurst,  C,  but  afterwards,  on  being  re- 
argued, was  reversed. 

In  questions  relating  to  the  interpreta- 
tion of  family  settlements,  the  practice  and 
commonly  received  construction  of  convey- 
ancers is  received  with  great  attention  by 
the  Court.   Brown  v.  Bamford  (Ld.  Chan.). 

297 
Separate  Estate, 

2.  A  testator  devised  all  his  freehold  and 
copyhold  hereditaments  to  his  wife  A. 
dunng  her  natural  lif^  she  keeping  the  said 
premises  and  the  buUdings  in  good  and 
substantial  repair,  and  committing  no  man- 
ner of  waste,  and  not  felling  any  timber 
thereon,  except  for  repairs;  and  he  ap- 
pointed his  said  wife  and  R.  W.  B.  execu- 
trix and  executor  of  his  will.  A.  married 
again  to  the  defendant,  who  entered  upon 
the  estates,  and  continued  to  receive  the 
rents  and  profits  during  his  wife's  life,  and 
not  only  suffered  the  premises  and  build- 
ing to  become  dilapidated,  but  also  com- 
mitted actual  waste,  by  felling  timber  and 
Belling  it,  by  means  of  which  permission 
and  voluntary  waste  the  estate  was  much 
deteriorated  m  value.  A.  died,  having  ap- 
pointed her  husband,  the  said  defendant, 
and  her  son  C,  executors.  The  bill  was 
filed  by  remainderman  against  the  hus- 
band, and  C.  ai  her  pereoniu  representative, 
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alle^ng  the  aboye-mentioned  facts,  and 
that  he  managed  the  estate  as  he  thought 
fit,  and  stating  a  pretence  by  the  hnshajid 
that  previously  to,  and  in  consideration  of, 
the  marriage,  a  settlement  was  made  of  the 
said  estate  for  the  separate  use  of  A.  during 
their  joint  liyes,  and  charged  that,  if  there 
had  been  any  such  settlement,  it  was  made 
with  the  consent  of  the  husband,  and  the 
trustees  had  never  intermeddled  with  the 
estates,  but  left  them  in  the  possession  of 
the  defendant,  and  allowed  him  to  receive 
all  the  rents  and  profits,  and  stating  the 
defendant  pretend^  that  he  acted  as  the 
agent  of  A^  and  received  and  applied  the 
rents  to  her  use,  and  seeking  to  make  C, 
also  the  other  legal  personal  representative 
of  A.  in  respect  of  her  separate  estate^  a. 
pajrty  to  make  good  the  acts  of  ¥raste.  To 
this  bill  C.  demurred  generally : 

Demurrer  allowed.  Kkigham  ▼.  Lee 
(V.  CofEng.).  41*5 

Si  The  Court  has  never  exercised  the  power 
of  compelling  a  married  woman  to  executi^ 
a  deed  which  does  not  relate  to  her  separate 
estate.    Jordan  v.  Jones  (Ld.  Chan.).   474 

See  Sbttlsmbnt,  1. 
Settlement,  3. 
Separate  Estate* 
Power,  1. 

FINE. 

In  order  to  j^rove  that  a  fine  was  levied  with 
proclamations  at  the  Great  Session  of  Wales^ 
the  defendant  produced  a  chirograph  of  the 
fine,  with  only  one  proclamation  mdorsecl, 
and  also  a  plea-roll,  which  shewed  the 
Ucentia  concordandi  between  the  same  par- 
ties : 

Held,  sufficient  proof  under  5  Vict.  c.  32 , 
that  the  fine  had  been  duly  levied  with 
proclamations. 

An  outstanding  satisfied  term,  which  h&n 
been  assigned  to  a  purchaser  for  a  valuable 
consideration,  and  who  had  on  the  31st  of 
December,  1845,  a  perfectly  good  title  witli- 
out  the  term,  becomes  on  tnat  day  -abso- 
lutely merged  under  stat.  8  &  9  Vict.  c.  112, 
and  cannot  afterwards  be  set  u^  a^inst 
such  purchaser.  CaduxUlader  Y.Price  (Ex.). 

4dl 

FORECLOSURE. 

See  Mortgage,  6. 
Mortgage,  5. 

FRAUD. 

See  Appointment. 

Vendor  and  Purchasbr,  5. 

FREEHOLD. 

1.  Where  a  testator,  beine  seised  in  fee  of  one 
moiety  of  a  house,  devised  ^  my  moiety  of 


the  house  wMdi  my  son  R.  A.  now  lives  in, 
to  my  son  R.  A. ;"  this  was  held  to  pass  the 
fee.    Doe  dem.  Atkmem  ▼.  FawceU  (C.  P.). 

205 
2.  PHRi^.^iris  the  presumption  ifl^  that  a  ibip 
of  land  lying  between  a  highway  and  an 
adjoining  eimloBiiTe  of  glew  land  is  tiie 
property  of  the  rector,  the  owner  of  Hit 
elebe ;  but  this  premimption  is  mboftteys 
by  evidence ;  and  the  xact  of  nndispited 
possession  for  a  neriod  of  forty-three  veiii^ 
under  four  or  five  succesave  incommili^ 
is  evidence  tending  to  rebnt  such  a  pre- 
sumption. Doe  dm.  Harrison  t.  Hmmpnn 
(0.  P.).  496 


GRANT. 
fFarrant^EKegotiom. 
A.  B.  being  seised  in  hb  demesne,  as  of  free- 
hold for  life,  of  a  certain  manor,  with  tia 
appurtenances,  and  having  a  power  to  leise 
certain  parcels  of  the  manor,  demised  tiie 
said  pansels  to  C.  D.  for  a  term  of  yeizB, 
^  except  and  reserved  all  royalties  whatercr 
to  the  said  premises  appertaininj^,**  to  hold 
the  demised  premises,  with  their  appurte- 
nances, except  as  before  excepted.  The 
demise  contamed,  also,  a  proviso  that  it 
should  be  lawful  for  A.  B.,  during  the  con- 
tinuance of  the  demise,  to  commence  a&d 
prosecute  any  action,  information,  Arc,  in 
the  name  of  C.  D.,  a^nst  all  perm 
trespassing  on  the  demised  premisei  for 
the  purpose  or  by  means  of  hunting, 
coursmg,  shooting,  or  sporting  thocon; 
A.  B.  paying  the  expenses  of  such  proseea- 
tions,  &c.,  and  indemnifying  C.  D. : 

Held,  that  the  exception  in  the  demise 
did  not  operate  as  a  grant  ^m  C.  D.  to 
A.  B.  of  *^  the  sole  and  exclusive  r^t  to 
pursue,  kill,  and  take  birds  of  warren  upon 
the  demised  premises,  with  free  liberty  for 
A.  B.  and  hb  servants  to  enter  the  demised 
premises,  and  therein  to  pursue,  kill,  and 
take  the  birds  of  warren  upon  the  same,  at 
any  time,  at  his  free  will  and  pleasure.'' 
PenneU  v.  MiU  (C.  P.).  342 

GRANTEE. 
See  Annuity,  1. 

GUARDIAN  AND  WARD. 

Where  the  plaintiff,  a  younn;  lady,  ^dio  was 
an  orphan,  had  resided  with  her  uncle  from 
the  time  of  leaving  school,  was  induced  to 
join  him  in  a  promissory  note  to  a  bank  to 
secure  the  balance  of  the  uncle^s  acoomi^ 
the  bank,  by  the  managing  agent,  ha  being 
fully  aware  of  the  circumstances^  a  pv- 
petual  injunction  was  decreed  to  resfcrain 
the  bank  from  suing  the  pluntiff  wpm  ib» 
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note,  and  that,  notwithntanding  the  uncle 
WB8  not  the  plaintiff's  guardian. 

Where  the  relation  of  parties  is  such  as 
to  give  the  one  an  undue  influence  over  the 
other,  benefits  obtained  by  the  partjr  exercis- 
Ingthat  influence  from  tlie  one  whois  subject 
to  it  cannot  be  maintained  in  equity ;  and 
a  tldrd  person,  taking  an  assignment  of 
sadi  benefit,  and  who  is  cognizant  of  the 
influence  existing,  cannot  avail  himself  of 
the  fact  that  he  gave  a  valuable  considera- 
tion to  the  person  who  transferred  the  bene- 
fit. Archer  v.  Hudson  (Ld.  Chan.  Ct.).  128 

GUARDIAN. 
See  Trust,  4. 


HEIRS. 
See  Will,  85. 


INCONSISTENT  GIFTS. 
See  Will,  33. 

INCUMBRANCES,  PRIORITY  OF. 
See  MoRTOAOB,  1. 

INFANT. 
See  Trust,  4. 

INJUNCTION. 
See  Spbcifio  Pxrformance,  1. 

INSOLVENCY. 
See  Will,  26. 

INTEREST. 
See  Mortgage,  6. 

ISSUE. 
JBrroTt 
The  word  ^^  issue"  may  be  restricted  to  mean 
**  children,"  and  the  word  "  children"  may 
be  enlarged  so  as  to  mean  ^*  issue,"  and  in  a 
doubtful  case  the  Court  will  adopt  such  a 
construction  as  will  best  effect  tne  inten- 
tion of  the  testator ;  and,  therefore,  where 
a  testator  made  a  bequest  to  all  and  every 
ihe  respective  issues  of  his  daughters^ 
whether  ^sons  or  daughters^"  the  word 
^  issues"  was  restricted  to  mean  only  ^  sons 
and  daughters^"  and  not  to  include  their 
children,  though  it  occurred  in  several  parts 
of  the  will  without  axiv  other  words  of  a 
restraining  power.  Tarrant  ▼•  NiehoUt 
(V.CofEDg.).  102 

Se»WiL^14. 


JOINT  TENANCY. 

See  Will,  89. 

JOINTURK 
See  Marriage  Settlement,  2. 

JUDGMENT. 
The  statute  ('^for  abolishing  arrest  in  mesne 
process  in  civil  actions  except  in  certain 
cases"),  in  sec.  13,  enacts,  "That  a  judg- 
ment already  entered  up,  or  to  be  here- 
after entered  up,  against  any  person  in  any 
of  her  Majesty's  superior  courts  at  West- 
minster, snail  operate  as  a  charge  upon  all 
lands,  tenements,  rectories,  advowsons, 
tithes,  rents,  and  nereditaments  (including 
lands  and  hereditaments  of  copyhold  or 
customary  tenure)  of  or  to  wnich  such 
person  sliall  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  be 
seised,  possessed,  or  entitled,  for  any  estate 
or  interest  whatever  at  law  or  in  equity, 
whether  in  possession,  reversion,  remamder, 
or  expectancy,  or  over  which  such  person 
shall  at  the  tune  of  entering  up  such  judg- 
ment^ or  at  any  time  afterwaros,  have  any 
disposing  power,  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  and  shall  be  binding  as 
against  tbe  person  against  whom  judgment 
shall  be  so  entered  up,  and  against  all  per- 
sons claiming  under  nim  after  such  judg- 
ment, and  shall  also  be  binding  as  against 
the  issue  of  his  body,  and  all  o&er  persons 
whom  he  mighty  without  the  assent  of  any 
other  person,  cut  off  and  debar  from  any 
remainder,  reversion,  or  other  Interest  in  or 
out  of  anv  of  the  said  lands,  tenements,  rec- 
tories, advowsons,  tithes,  rents,  and  here- 
ditaments ;  and  that  everv  judgment  cre- 
ditor shall  have  such  and  the  same  remedies 
in  a  court  of  equity  against  tiie  heredita- 
ments so  charged  by  vi^ue  of  this  Act.  or 
any  part  thereof,  as  he  would  be  entitled  to 
in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up  had 
power  to  chai]^  the  same  hereditaments 
and  had,  by  writing  under  his  hand,  agreed 
to  charge  tne  same  with  the  amount  of  saeh 
judgment  debt,  and  interest  thereon  ;  pro- 
vided that  no  judgment  creditor  shall  be 
entitled  to  proceed  in  equity  to  obtain  the 
benefit  of  such  charge  until  after  the  expi- 
ration of  one  year  from  the  time  of  entering 
up  such  judgment,  &c. 

A  judgment  had  been  registered  aeainit 
a  party  entitled  to  an  annuity,  whicn  was 
secured  by  a  covenant  and  an  assignment 
of  certain  leaseholds : 

Held,  that  the  judgment  ojperated  as  a 
chaige  u^n  the  annuity  and  the  interest  of 
the  annuitant  in  the  leaseholds^  under  the 
18th  section  of  the  statute.  Hmru  v. 
I>avUm  (V.  a  of  Eng.).  217 
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LAPSE. 

See  Waste,  1. 

Statute  of  Limitations,  5. 

LACHES. 
See  Waste,  2. 

«  LAWFUL  HEIRS,"  DEFINITION  OF. 
See  Will,  34. 

LEASE. 

Certftin  members  of  a  family  interested  under 
a  will  entered  into  an  arrang;ement  for  ob- 
taining an  Act  of  Parliament,  empowering 
the  trustees  to  grant  a  lease  of  the  estates 
devised.  It  was  insisted  by  one  of  the 
parties,  as  one  of  the  terms  for  his  assent  to 
the  Act,  and  it  was  assented  to  by  the  in- 
tended lessee,  that  the  said  party  should 
have  the  right  of  becoming  the  tenant  to 
the  lessee  of  the  mansion-house,  to  hold  the 
same  from  year  to  year  for  so  long  a  time 
during  the  existence  of  any  lease  under  the 
Act  as  he  should  choose,  at  the  fair  annual 
rental  of  the  same  to  be  paid  by  him  : 

Held,  that  the  terms  of  the  arrangement 
were  too  vaA^ue  and  uncertain  for  the  Court 
to  carry  them  into  effect.  TheUtuion  v. 
Lord  Bendleaham  (V.  C.  of  Eng.).         444 

LEASEHOLD. 
See  Judgment. 

Will,  16. 

Will,  36. 

LEGACY. 

Statute  of  LimiUUioM, 
1.  Where  a  legatee  was  indebted  to  his  testa- 
tor, but  the  remedy  for  the  debt  was  barred 
by  Statute  of  Limitations,  21  Jac.  1,  c.  16, 
in  the  testator's  lifetime,  the  executors  were 
held  entitled,  and,  being  entitled,  were 
bound  to  retain  so  much  of  the  legacy  as 
was  sufficient  to  satisfy  the  debt.  The 
executors  are  entitled  to  treat  the  debt  as 
80  much  of  the  testator's  assets  in  the  hands 
of  the  legatee,  and  to  require  him  to  apply 
such  assets  in  satisfaction  of  his  own  legacy. 
The  remedy,  but  not  the  debt,  is  barred  by 
the  Statute  of  Limitations. 

An  admission  by  the  legatee,  deliberately 
made  upon  several  occasions,  held  to  be 
conclusive  that  advances  made  to  him  by 
the  testator  were  loans,  and  not  gifts, 
although  the  circumstances  under  wnich 
the  money  had  been  advanced,  and  tlie 
relative  positions  of  the  parties,  rendered 
it  highly  probable  that  the  testator, 
notwithstanding  he  had  taken  securities, 
never  intended  to  insist  upon  repayment. 
Counwy  V.  JViUiam  (Ld.  Chan.).  17 


JBittmgmskmefU  qfJMi. 
.  T.  P.,  by  his  will,  provided  that  i 
his  legatees,  or  any  otner  person^  to 
he  hM  giyen  a  legacy  by  any  will,  r 
him  any  sum  or  sums  of  money 
decease,  it  should  be  considered 


should 
whnn 
,  owe  to 
at  hk 
part  of 
thdr  legacy.    J.  T.  N.,  one  of  the  lenteo, 


to  whom  the  testator  had  ^ven  1001. 
owed  the  testator,  at  the  time  of  his  c 
4^000/.  and  upwards :  This  debt  was  held 
to  be  released  to  J.  T.  N.  BIydt  t.  Neate 
(V.C.ofEng.).  621 

See  Will,  2. 

Mortqagb,  6. 

Will,  40. 

Will,  41. 

Will,  42. 

WIL^  43. 

LEGACY  DUTY. 
See  Will,  3. 
Will,  4. 
Will,  27. 

LEGACY,  INTEREST  ON. 
See  Will,  9. 

LEGACY,  SPECIFIC. 
See  Will,  16. 
Will,  20. 

LEGATEE,  SPECIFIC. 
See  Will,  24. 

LIEN. 
See  Lboact,  1. 

LIFE  ESTATE. 
See  Will,  37. 

LIFE  INTEREST. 
See  Will,  34. 

Marriage  Settlement,  1. 

LIMITATIONS,  STATUTE  OF. 

.  Where  a  term  is  limited  upon  trust  to 
raise  portions,  the  trustee  of  the  term  caa- 
not  uter  any  lapse  of  time  be  deemed  to 
hold  adversely  to  those  for  whom  the  por- 
tions were  intended ;  nor  can  the  owner  of 
the  estate  subject  to  the  trust  term  set  np 
the  Statute  of  Limitations  against  the  claims 
of  the  persons  entitled  to  the  portions,  not- 
withstanding they  have  been  cognizant  of 
their  rights,  and  free  from  disabilities  for 
upwards  of  twenty  years.  The  Statute  of 
Limitations  has  no  application  between 
trustee  and  cestui  que  trust.  Ymmg  v.  Lord 
fTaterpark  (Ld.  Chan.).  8 

Mortgage  Trust. 
S.  In  the  year  1816,  A.  B.  mortgaged  oertain 
freehold  premises  for  a  t«rm  m.  yeais  to 
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C.  D.,  and  entered  into  a  coTenant  to  pay 
the  mortgagpe-money  on  a  day  therein 
named,  which  he  failed  to  do.  In  1817, 
A.  B.y  heing  then  indebted  in  a  sum  of 
money  to  his  bankers,  he,  together  with 
C.  D.,  conveyed  the  premises  in  fee  to  the 
bankers,  in  trust  to  sell  and  satisfy  and 
discharge  the  debt  due  to  themselves,  and 
then  that  due  to  C.  D. ;  and  A.  B.  and  C.  D. 
thereby  also  entered  into  a  joint  and  several 
covenant  with  the  bankers  for  the  payment 
of  the  debt  due  to  them.  A  few  days  after, 
A.  B.  executed  a  poll-deed,  whereby,  in 
consideration  of  the  debt  due  by  him 
to  C.  D.,  and  C.  D.'s  liability,  as  his 
surety,  to  the  bankers,  and  in  order  to 
secure  the  repayment  of  the  debt  to 
him,  he  appointed  C.  D.  his  attorney,  to 
receive  all  sums  thereafter  to  become  due 
and  owing  to  him,  A.  B.,  and  all  legacies 
and  bequests  which  should  thereafter  be 
made  to  him,  or  to  his  then  present  or  any 
future  wife.  From  181 7»  there  was  no 
evidence  of  any  payment,  nor  of  any 
acknowledgment  of  C.  D.'s  debt ;  but  as  to 
the  bankers,  several  transactions  took  place. 
In  1823,  they  entered  into  possession  of  the 
premises,  and  ultimately,  in  1834^  sold 
them,  and  appUed  the  proceeds  in  payment 
of  their  debt,  which  was  not  thereby  fully 
satisfied: 

Held,  that  time  did  not  run  so  as  to  bar 
the  plaintiff's  clidm  pending  the  execution 
of  the  trust :  that  the  debt  was  a  subsisting 
debt  at  the  time  of  fiUne  the  bill ;  and  that 
the  deed-poU  was  valid  and  eff^stual,  and 
operated  as  an  assignment  in  equity  of  all 
sums  of  money  and  le^iacies,  or  other  pro- 
perty mentioned  therein,  and  thereafter 
receivable.    BmneU  y.  Cooper  {ILoUb),     91 

Devise, 

3.  Testator  devised  ^^  to  the  male  heirs,  if  such 
there  be,  of  W.  A.,  father  of  my  great- 
grandfather J.  A.,  and  their  heirs  mue  for 
ever ;  and  if  there  be  no  male  heir  or 
descendants  of  the  same  W.,  then  I  give 
those  estates,  as  specified,  to  the  heirs  male 
of  the  first  W.  of  Northamptonshire ;  and 
if  there  be  none  of  them,  I  then  give  all  my 
estates,  &c.,  to  W.  B.,  grandson  of  Birs. 
Frances,  the  wife  of  B.  B.,  Esq.,  who  was 
an  A.,  and  his  heirs  male  for  ever ;  and  if 
it  should  so  fall  out  that  the  heirs  of  B.'s 
should  cease  and  fail,  then  my  will  is,  that 
male  heir  of  my  great  aunt  M.,  &c.,  shall 
successively  take,    &c. : 

Held,  that,  imder  this  devise,  a  person 
who  traced  his  descent  from  one  of  the 
younger  sons  of  J.  A.,  eldest  son  of  W.  A.^ 
entirely  through  males,  would  be  entitled 
in  prderence  to  W.  B.  mentioned  in  the 
devise,  and  who,  althouffh  the  heir-general 
both  of  the  testator  and  of  the  firemen- 
tioned  W.  A.,  traced  his  descent  tiuroiigh 


the  above-mentioned  Birs.  Frances,  a 
female. 

Such  a  devise  to  the  ^^  male  heirs"  is  not 
void  for  uncertainty,  the  expression  bein^ 
full  as  certain  as  the  '^eldest  male  lineal 
descendants,"  which  words  were  held  suffi- 
ciently certain  in  Oddie  v.  Woodford  (3 
Myl.  &  Cr.  559). 

The  testator  <hed  in  1784,  having  in  1776 
demised  the  land  under  a  lease  to  a  tenant 
for  sixty-one  years;  the  defendant  and 
those  under  whom  he  claimed  received  the 
rent  under  the  lease  from  the  death  of  the 
testator  until  the  year  1837,  when  the  lease 
expired.  The  present  action  of  ejectment 
being  brought  in  that  year  immediately 
upon  the  determination  of  the  lease  : 

Held,  that  the  right  of  the  lessor  of  the 
plaintiff  to  bring  the  action  would  have 
Deen  barred  by  len^h  of  time  under  3  &  4 
Wm.  4,  c.  27,  s.  9,  if  it  were  not  saved  by 
section  15  of  the  same  Act. 

But  held,  that  such  right  of  action  was 
saved  by  the  15th  section. 

The  9th  section  of  3  &  4  Wm.  4,  c.  47,  is 
retrospective.  Z>oe  dem,  AngeU  v.  Angell 
(Q.  B.).  167 

Adverse  Possession, 

V.  The  testator  being  seised  in  fee  of  a  mes- 
suage, put  his  daughter  and  her  husband, 
the  defendant,  into  possession,  and  allowed 
them  to  occupy  it  without  payment  of  rent, 
from  1801  until  1837,  when  he  died.  By 
will,  dated  February,  1837,  he  devised  the 
messuage  to  his  daughter  for  Ufe,  with  re- 
mainder to  the  lessor  of  the  plaintiff  in  fee. 
By  the  will  he  also  gave  an  annuity  of  61. 
to  his  said  daughter,  which  the  defendant 
regularly  received.  They  remained  in  pos- 
session until  her  death,  in  1844.  On  eject- 
ment brought  by  the  remainder-man. 

Held,  first,  that  the  testator's  right  of 
entry  havinff  been  limited  to  five  years  after 
July,  1833,  by  ^l^e  ^^^^  of  the  7th  and  15th 
sections  of  3  &  4  Wm.  4,  c.  27,  the  right  of 
the  lessor  of  the  plaintiff  was  barred  ;  and 
secondly,  that  the  defendant  had  not,  by 
the  receipt  of  the  annuity,  recognised  the 
validity  of  the  devise  of  the  messuage  in 
question,  or  estopped  himself  from  setting 
up  his  adverse  possession  as  against  the  tes- 
tator and  those  claiming  under  him.  Doe 
dem.  Di^man  v.  Moore  (Q.  B.).  293 

.  The  3  &  4  Wm.  4,  c.  27,  s.  40,  provides 
that,  ^  after  the  3l8t  day  of  December,  1833, 
no  action  or  suit,  or  other  proceeding,  shall 
be  brought  to  recover  an^  sum  of  money 
secured  by  any  mortmige,  judgment,  or  lien, 
or  otherwise  charged  upon,  or  payable  out 
of,  any  land  or  rent,  at  taw  or  in  equity,  or 
any  legacy,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable 
of  giring  g  dischaige  for,  or  release  or,  the 
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2.  A  tenant  for  life  of  a  mortgaged  estate 
admitted,  by  way  of  recital  in  a  deed,  that 
interest  on  the  mortgage  had  been  paid  : 

Held,  not  to  be  a  sufficient  acknowledg- 
ment of  the  mortgage  debt,  as  against  the 
remainder-man,  to  prevent  the  operation  of 
the  Statute  of  Limitations.  Greggcn  v. 
Kindky  (V.  C.  of  Eng.).  190 

3.  At  the  trial  of  an  action  of  ejectment^  a 
deed  was  put  in  which  was  a  mortgage  of 
the  premises  from  S.  to  the  lessor  of  the 
plaintiff;  indorsed  upon  the  deed  was  a 
memorandum  of  further  charge,  of  later 
date,  signed  only  by  the  defendant^  in  which 
he  described  himself  as  the  purchaser  of  the 
equity  of  redemption  of  tne  within-men- 
tioned premises : 

Held,  that  he  could  not,  after  this,  set  up 
in  defence  a  prior  mortgage  to  a  different 
party.  Doe  dim,  GoMford  v.  Siwit  (C.  P.). 

PwDtrof  Sale. 

4.  A  mortgagee  having  a  power  of  sale,  can- 
not, as  between  himself  and  the  mor^agor, 
exercise  it  in  a  manner  merely  arbitrary, 
but  is  bound  to  exercise  some  discretion,  so 
as  not  to  throw  away  the  property ;  but  to 
act  in  a  proper  and  business-like  manner, 
with  a  view  to  obtain  as  large  a  price  as 
fairly  and  reasonably,  with  due  oUigence 
and  attention,  can,  under  the  circumstances, 
be  obtained. 

Circumstances  under  which  the  Court 
set  aside  a  sale  made  by  a  mortgagee  under 
his  power  of  sale.  Mutthie  v.  Edtoards 
(V.  C.  Bruce).  209 

Fareclosure^~Sulh€ovenafU. 

6.  A.  mortgaged  certain  premises  to  B.  in  fee, 
and  B.  afterwards  mortgaged  the  benefit  of 
that  mortgage  to  C,  who  loreclosed  against 
both  A.  and  B.,  and  sold  the  premises  at  a 
price  which  fell  short  of  the  amount  due  to 
nim  on  his  security.  C.  then  carried  in  a 
claim  before  the  blaster,  in  a  creditors'  suit, 
which  had  been  instituted  against  B.,  for 
the  difference  between  the  debt  due  to  him 
and  the  sum  realized  by  the  sale,  and  the 
Master  allowed  it  Exceptions  were  taken 
to  the  Master's  report  as  to  the  admission 
of  the  claim,  and  tney  were  allowed. 

The  rule  is,  that  where  the  mortgagee 
forecloses  and  the  mortgaged  premises 
prove  insufficient  for  payment  of  the  debt 
thereby  secured,  the  mortgagee  may  sue  on 
the  covenant  contained  in  tne  mortgage,  or 
on  a  collateral  bond,  or  may  bring  in  a 
claim  in  a  creditors'  suit  for  the  difference ; 
but  if  he  does,  so,  he  thereby  opens  the 
foreclosure,  and  the  mortgagor  is  at  liberty 
to  redeem  and  so  get  back  his  estate. 

If,  however,  the  mortgagee  forecloses  and 
then  sells  the  mortgaged  premises,  he  can- 
not sue  on  Uie  oorenant  or  bond,  or  bring 


in  a  daim  in  a  creditors'  suit,  because  by 
the  sale  he  has  put  it  out  of  his  power  to 
give  the  estate  back  to  the  mortgagor,  tf  he 
think  proper  to  redeem,  so  that  the  liglit 
to  sue  can  only  be  enforced  where  there  is 
a  possibility  of  opening  the  foreclosure. 

Xord  Thurlow^s  opinion  as  to  this  ques- 
tion, in  Jhoie  r.  JBarUey,  differs  from  Loid 
Eldon's  in  Perry  t.  Barker ;  the  decision 
in  the  principal  case  is  in  conformity  with 
Lord  Eldon's  view.  Zocikart  v.  Harh 
(Bolls  Ct.).  284 

Fortdosure. 

6.  J.  W^  a  mortga^  in  fee  of  certain  copv- 
hold  <»tates,  assigned  the  debt  therebj 
secured,  and  conveyed  the  estates  to  A.  R, 
for  the  purpose  of  securing  a  sum  of  money 
advanced  to  him.  Being  entitled  to  the 
mortgage  interest  of  the  orig^uial  mortgage, 
and  to  the  equity  of  redemption  of  ue 
secondary  mortgage,  and  being  also  seised 
of  another  estate,  subject  to  a  mortgage 
thereof  to  the  same  A.  B.,  J.  W.  made  his 
will,  and  thereby  devised  the  copyhold 
estates  to  E.  L.,  his  sister-in-law,  for  1^ 
with  remainder  to  her  daughter  in  fee ;  and 
the  other  estate  to  J.  L.,  his  nephew,  in  fee, 
"  he  paying  the  mortgage  thereon."  In  a 
part  of  the  will,  called  a  schedule,  he  gare 
A.  B.,  to  whom  he  had  made  both  mort- 
gages, 2,000/.  '*  through  the  medium  of  his 
executorsL  to  exonerate"  the  second  mort- 
gage, and  1,000/.  ^  to  clear  in  part"  the 
copyhold  mortgage.  He  then  devised  the 
residue  of  his  real  and  personal  estate  to  his 
executors,  **  in  aid  of  payment  of  his  debts 
and  legacies."  After  the  testator^s  decease, 
the  representatives  of  A.  B.  foreclosed  the 
mortgage  of  the  copyhold  estates,  both 
originaf  and  derivative : 

Held,  firsts  that  the  devisees  of  the  copy- 
hold estates,  notwithstanding  the  fore- 
closure, were  entitled  to  the  sum  of  1,000^, 
so  given  to  clear  in  part  the  mortgage 
thereon  ;  secondly,  that  the  devisee  of  the 
other  estate  was  not  entitled  to  have  it 
exonerated  wholly  out  of  tiie  testator's 
general  personal  estate,  but  only  to  the 
extent  of  2,000/.;  and  thirdly,  that  the 
1,000/.  legacy  was  to  be  payable  with  in- 
terest at  5/.  per  cent,  from  one  year  after 
the  testator's  death,  the  mortgage  being  at 
that  rate  of  interest.  Lockkart  v.  Hardy 
(Rolls).  a)8 

Equitable. 

7.  An  equitable  mortgage  has  priority  over  a 
jud^ent  creditor  who  has  obtained  pos- 
session by  elegit^  inasmuch  as  the  1  &  2 
Vict.  c.  110,  which  enacts  that  a  judgment 
creditor  shall  be  entitled  to  a  lien  or  charge 
on  the  land  of  his  debtor,  in  the  same  man- 
ner as  if  the  land  had  been  by  writing 
charged  with  the  debt^  only  entitles  the 
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creditor  to  a  charge  on  the  debtor's  own 
interest  in  the  land  ;  and  where  the  land  is 
jsubject  to  an  equitable  mortgage,  the  debtor 
is  only  interested  in  the  land  subject  to  the 
equitable  mortgage.  Whituxnih  v.  Gcur- 
gain  (Ld.  Chan.).  541 

See  Limitations,  Statute  of^  2* 

MORTMAIN. 
See  Chabitt. 

Will,  13. 

Will,  30. 

MUTUALITY. 
See  Specific  Perfobmancb,  1. 


NEXT  OF  KIN. 
See  Tenant  for  Life. 
Will,  19. 

NON-CLAIM. 
See  Waste,  1. 

NON  TENUIT. 
See  Statute  of  Limitations,  6* 

NOTICE. 
See  Vendor  and  Purchaser,  2. 

NOTICE  TO  QUIT. 
See  CopTnoLD. 


OWNERSHIP. 
See  Vendor  and  Purchaser,  3. 


PARISH  LANDS. 

Construction  of  69  Geo.  3,  c.  12,  s.  17. 
The  59  Geo.  3,  c.  12,  s.  17,  is  not  merely  an 
enabling  statute,  but  compnlsorv  in  its 
operation,  and  applies  to  all  lands  which 
are  in  trust  for  general  parish  purposes, 
whidi  by  the  statute  become  vested  in  the 
churchwardens  and  overseers,  and  they 
alone  can  sue. 

Lands  which  had  been  vested  in  trustees, 
and  the  rents  applied  to  the  maintenance  of 
the  parish  churcn  of  P.,  and  for  the  benefit 
of  the  poor  of  the  said  parish,  in  accordance 
with  previous  bequests,  were  conveyed  in 
1831  to  new  trustees,  upon  the  like  trusts. 
The  deed  conveyed  {inter  alia)  some  cot- 
tages, described  as  *'  four  messuasres  wherein 
poor  families  are  permitted  to  dwell  rent- 
Held,  that  an  action  for  use  and  occupa- 
tion for  a  part  of  these  lands  must  be  brought 


by  the  parish  officers,  although  there  were 
trustees  in  existence. 

Held,  also,  that  this  description  of  the  cot- 
tages did  not  imply  that  they  were  held  on 
any  special  trust.  HumlHjUl  v.  Munt  (Q.  B.). 

295 

PARTNERSHIP. 
See  Covenant,  1. 

POLICX  OF  ASSURANCE. 
A.  B.  effiscted  a  policy  of  assurance  on  his 
life,  of  which  one  of  the  conditions  was, 
that  if  A.  B.  should  "die  by  his  own 
hands,"  the  policy  should  be  void.  This 
policy  A.  B.  assigned  to  the  trustees  of  his 
marriage  settlement  in  trust  for  the  benefit 
of  his  intended  wife  and  the  children  of  the 
marriage  ;  and  he  thereby  covenanted, 
during  his  life,  to  pay  the  premiums,  and 
do  all  other  acts  necessary  to  keep  up  the 
policy.  Afterwards  he  came  by  his  death 
oy  a  voluntary  act  of  his  own,  and  the 
policy  was  held  to  be  thereby  forfeited  : 

Held,  however,  that  the  payments,  &c., 
being  duly  made  up  to  his  death,  his  covci- 
nant  to  the  trustees  was  not  broken,  and  his 
executor  was  not  liable  thei-efore  for  the 
amount  of  the  policy. 

A.  B.,  by  his  will,  had  also  appointed 
executors,  and  devised  all  his  estate  to  them, 
and  he  tiien  charged  his  executors  with 
payment  of  his  debts  : 

Held,  that  this  amounts  to  a  charge  of 
the  debts  upon  all  the  estates.  567 

See  MoRTGAOB,  1. 

POSSESSION,  ADVERSE. 
See  Limitations,  Statute  of,  4. 

POWER. 

See  Will,  7. 

Appointment. 

POWER  OF  APPOINTMENT. 

Feme  Covert, 

1.  M.  S.,  a  feme  sole,  being  seised  in  fee,  at 
the  will  of  the  lord,  of  certain  copyhold 
lands,  in  contemplation  of  marriage  with 
J.  B.,  surrendered  the  lands  to  the  lord  to 
the  intent  that  he  should  r^^ant  them  to 
her  use  until  coverture ;  and  uter  coverture, 
to  the  use  of  J.  B.  for  life,  with  remainder 
to  her  use  for  life,  with  remainder  to  the 
use  of  sudi  child  or  children  of  her  and 
J.  B.,  for  such  estate,  &c.,  and  in  such 
parts,  shares,  and  proportions,  &c.,  as  die, 
the  said  M.,  by  any  deid  or  will,  should 
limit,  devise,  or  appoint : 

Held,  that  although  the  orieinal  surrender 
contained  no  clause  expressly  empowering 
M.  to  make  an  appointment  during  cover- 
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tore,  yet  that  she  had  power  to  make  each 
appointment  under  the  terms  of  the  sur- 
render, notwithstanding  her  coyerture,  and 
without  the  concurrence  of  her  hushand. 

Under  a  power  to  appoint  in  favour  of 
her  children  hy  J.  B.,  M.  B.  appointed  the 
lands  to  her  son  J.  J.  B.  in  fee,  after  the 
death  of  her  hushand  J.  B.,  with  a  certain 
conditional  charge  in  favour  of  one  of  her 
other  sons,  and  with  a  proviso,  that  in  case 
neither  of  the  sons  mentioned  should  be 
living  at  the  death  of  her  husband,  she 
appointed  the  same  lands  to  her  father-in- 
law,  upon  certain  trusts,  in  favour  of  her 
aunts  and  uncles : 

Held,  that  this  latter  part  of  the  appoint- 
ment was  bad  for  excess:  and  that,  as  the 
estate  of  J.  J.  B.  would  be  greater  or  less 
according  to  the  validity  of  this  latter  part, 
the  part  of  the  appointment  which  related 
to  him  could  not  be  separated  from  the 
residue,  but  the  whole  appointment  w^as 
inconsistent  with  the  power,  and  bad.  Doe 
dem.  JBloamfield  v.  ^re  (C.  P.).  347 

Exercise  of, 

2.  By  a  marriage  settlement  a  term  was 
created,  upon  trust  to  raise  a  sum  of  1,000^., 
and  upon  the  death  of  the  survivor  of  hus- 
band and  wife,  if  there  should  be  no  issue 
living,  and  to  pay  the  same  to  such  person 
or  persons  as  the  wife,  "during  her  cover- 
ture," should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  to  *^the  execu- 
tors, administrators,  and  assigns"  of  the 
wife's  mother.  The  wife  did  not  exercise 
her  power  of  appointment  during  that 
coverture.  She  afterwards  married  a  se- 
cond husband,  and  previously  to  her  second 
marriage,  executed  a  deed  purporting  to  be 
an  exercise  of  the  power  of  appointment 
given  to  her  by  the  marriage  settlement. 
Aftor  the  wife's  death,  leaving  issue  by  the 
second  marriage,  it  was  held  that  the 
motlier's  executors  were  entitled  to  the 
trust  fund,  as  part  of  her  residuary  estate  ; 
and  that  the  wife  could  not  exercise  the 
power  either  during  widowhood  or  during 
ner  second  coverture.  Morris  v.  Howes 
(Ld.  Clian.).  355 

See  Limitation,  1. 

POWER  OF  SALE. 
See  MoBTOAOE,  4. 

PRINCIPAL  AND  SURETY. 
See  Debtor  and  Creditor. 

PROBATE. 

See  Vendor  and  Purchaser,  4. 


QUIA  TIMET. 
Where  gas-works  were  about  to  be  erected  so 


near  to  the  plaintifPs  initnidonaiwl  groands 
that  it  was  proved  on  the  part  of  i&  plain- 
tiff,  and  not  denied  on  the  part  of  the 
defendants^  that  if  condacted  and  managed 
in  the  ardinary  way,  aodi  would  be  agnat 
injury  and  nuisance  to  the  plaintiff;  bat 
the  oefSendanta  having  aUened  tluit  thej 
were  poesessed  of  some  peculiar  and  secret 
process  not  hitherto  known  and  used  in 
manufacturing  gas  which  they  intended  to 
adopt,  and  which  they  alleged  would  effieo- 
tuaily  prevent  any  nuisance  ariang  from 
the  intended  ^^as-works,  the  Court  refosed 
to  grant  an  mjunction  before  the  hearing 
upon  the  ^und  that  the  plamtiff  had  not 
yet  sustamed  an  injury.  Whether  gas- 
works can  be  deemed  to  be  l^ally  a  nui- 
sanoe  ?  Haines  v.  T<yfhr  (Ld.  Chan.).  575 

QUIT  RENT. 
See  Statute  of  Limitations,  6. 


REMAINDER-MAN. 
See  Waste,  2. 

RENT-CHARGE. 
See  Marriage  Settlxmbnt,  2. 

RESIDUARY  ESTATE. 
See  Will,  17. 

A  testatrix  gave  to  A.,  B.,  C,  and  D.  certain 
leasehold  property,  upon  trust  to  sell  and 
apply  the  proceeds  to  a  particular  purpose : 
she  gave  tne  residue  of  ner  personal  estate 
to  the  same  trustees,  upon  trust  for  certain 
charitable  purposes,  and  appointed  E^  A^ 
B.,  C,  and  D.  ner  executors,  to  whom  she 
gave  by  name  imequal  legacies.  The  pro- 
duce of  the  leasehold  property  proving 
more  than  sufficient  for  the  purpose  to 
which  it  was  to  be  applied,  and  the  testatrix 
being  sunriyed  by  no  person  of  kin  to  her,  it 
was  held,  in  opposition  to  the  claim  of  ^ 
Crown,  that  the  executors  were  beneficially 
entitled  to  the  surplus.  RusseU  r.  CIkws 
(V.  C.  Bruce).  232 

RESULTING  TRUST. 
See  WIL^  30. 

REVERSION. 
See  Underlease. 


SALE. 
See  MoRTQAGS,  5. 
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SEPARATE  ESTATE. 
Feme  Covert. 
The  separate  estate  of  a  married  woman  ^ 
beine  a  creation  of  the  Court  of  Equity^ 
will  be  so  dealt  with  and  moulded  in  equity 
as  to  effectuate  the  object  of  its  creatioD^ 
which  is,  the  protection  of  the  married 
woman  s^inst  the  coercion  and  impor- 
tunity of  ner  husband.  Thus,  where  a  gift 
is  made  to  the  separate  use,  and  an  inten- 
tion bv  the  donor  is  indicated,  that  the  fane 
shall  be  restrained  from  anticipation,  it  i;^ 
of  no  importance  in  what  particular  part 
of  the  sentence  or  gift  that  intention  be 
shewn,  so  that  it  be  plainly  intended. 

And  the  restriction  against  anticipation 
is  equally  binding,  whether  the  fec^simple 
be  given  to  the  married  woman,  or  only  a 
life  interest,  as  in  either  case  it  operates^ 
only  during  coverture. 

Where  there  is  a  restriction  or  alienation 
by  a  married  woman  of  her  separate  estate, 
she  cannot  be  deemed  to  exercise  any  will 
of  her  own  during  coverture,  and,  therefore, 
although  she  may  have  been  active  in  pro- 
moting the  transaction  involving  the  total 
or  partial  alienation  of  her  interest^  equity 
win  set  it  aside  at  her  instance. 

A  lease  of  such  separate  estate  is  an 
alienation,  pro  tanto,  and  is  invalid  ;  a  party 
helping  a  husband  to  defeat  his  wife^B  estate 
will  not  have  his  costs  in  a  suit  by  the  wif<L> 
to  set  aside  a  disposition  by  her  in  contra- 
vention of  the  clause  against  anticipation. 

The  principle  on  which  equity  deal.<i  witli 
the  separate  estate  has  been  so  firmly  settled 
by  Tuilet  V.  Armstrong ^  that  it  is  not  now 
to  be  questioned.  BaggeU  v.  Meuz  (Ld. 
Chan.).  m 

See  Married  Woman,  2. 
Feme  Covert,  1. 

SEPARATION  DEED, 

CoMtntctionof, 

By  a  deed  of  separation,  it  was  agreed  between 
husband  and  wife,  that  they  should  live 
separate,  for  their  joint  lives,  and  that  '^  the 
children"  should  live  with  the  wife ;  and 
the  husband  covenanted  to  pay  to  the 
trustees  of  the  deed,  during  nis  life,  an 
annual  sum  for  the  support  of  the  wife  and 
"  the  children  ;"  the  whole  to  cease  if  the 
wife  and  children  should  all  die  in  his  life- 
time. The  savings  of  the  annuity  in  any 
year,  so  far  as  they  were  not  required  in  a 
subsequent  year,  were  to  be  accumulated 
on  the  trusts  declared  in  respect  of  a  policy 
of  assurance,  which  the  husband  covena  nted 
to  effect  on  his  life.  And,  after  reciting 
that  there  were  then  living  five  children^  it 
was  agreed  that,  after  the  death  of  the  wife 
in  the  husband's  lifetime,  a  certain  propor- 
tion of  the  annuity  was  to  be  deducted  *^  for 
each  and  every  ox  the  said  five  children'^ 
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then  dead,  or  who  should  afterwards  die  in 
his  lifetime.  The  policy  effected  on  the 
husband's  life  was  then,  by  the  provisions 
of  the  deed,  vested  in  the  trustees,  on  trust, 
during  the  life  of  the  wife,  to  apply  the 
income  of  the  sum  assured  for  tne  same 
purposes  as  the  annuity,  and  after  the  deaUi 
of  tne  survivor  of  husband  and  wife,  "in 
trust  for  all  and  every  such  child  or  children 
of  the  husband,  on  the  body  of  the  vdfe 
begotten,  as  should"  attain  21,  &c.  equally, 
with  a  maintenance,  &c.  clause ;  with  re- 
mainder to  the  husband's  executors,  &C.9  in 
default  of  any  child  living  to  attain  a  vested 
interest. 

At  the  date  of  the  deed  there  were  five 
children,  of  whom  two  died  under  age,  and 
without  issue ;  the  other  three  attained  21. 
Twelve  years  after  the  separation,  the  hus- 
band and  wife  were  reconciled,  and  co- 
habited, and  a  sixth  child  was  born. 

On  the  death  of  the  wife,  who  survived 
the  husband,  the  trust  fund,  which  was 
considerable,  was  claimed  by  the  three  of 
the  five  children  who  attained  21,  or  their 
representatives,  to  the  exclusion  of  the  sixth 
child: 

Held,  that  though  the  language  of  the  deed 
was  comprehensive  enough  to  include  the 
sixth  child,  and  though,  subsequent  to  his 
birth,  the  trust  fund  was  conveyed  to  new 
trustees  on  the  trusts  of  the  original  deed, 
yet,  as  it  was  contrary  to  the  whole  scope 
of  the  deed,  and  the  declared  intention  of 
the  parties,  to  include  him,  he  was  not 
entitled  to  any  share.  HtUme  v.  Chitty 
(Bolls).  98 

SETTLEMENT. 

Clause  in  Restraint  0/ Marriage. 

A.,  by  an  indenture,  gave  an  annuity  of  40/. 
a  year  to  B.,  a  sin^e  woman,  for  life,  with 
a  proviso  that  in  case  she  married  with  any 
person,  then  that  the  said  annuity  of  40?. 
should,  from  the  date  of  such  marriage,  be 
reduced  down  to  20/.  a  year  only,  to  be 
paid  during  her  life : 

Held,  to  be  within  the  rules  relating  to 

restraint  upon  marriage,  and  therefore  void 

upon  grounds  of  public  policy.    Grace  v. 

Webb  (V.  C.  of  EngO.  313 

See  Feme  Covert,  1. 

SPECIAL  HEIR. 
See  Statute  of  Limitations,  3. 

SPECIFIC  PERFORMANCE. 

1.  If  an  agreement  is  so  imperfect  or  infirm 
that  the  Court  can  decree  no  substantial 
performance  of  the  whole  of  the  terms^  the 
parties  will  be  left  to  pursue  their  kgal 
remedies,  and  the  Court  of  Equity  will  not 
interfere ;  but  where  there  b  a  plain  and 
2a 
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'  distinct  native  agreement  on  the  one  ride, 
and  a  positive  agreement  on  the  other,  the 
Court  will  not  refrain  from  enforcing  the 
negative  agreement  by  injunction,  because 
there  may  be  some  positive  stipulations 
which  the  Court  cannot  enforce  against  the 
plaintiff. 

The  rules  and  principles  by  which  the 
Court  is  guided  in  cases  of  specific  jjerform- 
ance  are  not  altogether  co-extensive  with 
those  by  which  the  jurisdiction  of  restrain- 
ing by  injunction  is  regulated ;  and  there 
are  cases  in  which  the  Court  will  grant  an 
injunction  upon  an  agreement,  in  which  no 
decree  for  a  specific  performance  would  be 
decreed. 

Thus,  where  the  defendant  had  agreed  to 
employ  the  plaintiff  as  sole  wholesale  agent 
for  the  sale  of  a  medicinal  oil,  to  allow  nim 
a  discount  of  40  per  cent.,  and  to  aUow  no 
greater  discount  than  25  per  cent,  to  any 
other  person,  a  demurrer  to  a  bill  filed  by 
the  plaintiff  for  specific  performance  and 
for  an  injunction,  was  overruled.  Dietrich- 
sen  V.  Gdbbum  (Ld.  Chan.).  329 

2.  The  plaintiff,  by  written  contract  with  the 
defendants,  engaged  to  build  a  workhouse  or 
union,  according  to  certain  plans  and  spe- 
cifications, for  5,575/.,  which  plans  were  to 
be  furnished  by  certain  architects  therein 
named,  and  the  works  to  be  carried  on 
under  the  inspection  of  a  clerk  appointed 
for  that  purpose.  And  it  was  provided 
that  the  board  of  guardians,  or  their  archi- 
tects, mig[ht  direct  any  alterations  to  be 
made,  which  alterations  should  not  render 
void  tlie  contract,  for  which,  upon  valuation 
made,  the  plaintiff  was  to  be  paid  ;  but  that 
no  allowance  was  to  be  made  to  him  for 
extra  work  unless  the  same  should  have 
been  ordered  in  writing. 

At  the  time  when  the  contract  was  signed, 
and  previous  to  the  ground  being  staked 
out,  the  architects  referred  plaintiff  to  a 
block  plan,  but  divers  alterations  were  made 
by  them  after  the  execution  of  the  contract, 
and  whilst  the  land  still  remained  unstaked 
out,  by  reason  of  which  alterations  in  the 
said  block  plan,  divers  alterations  were 
found  to  be  necessary  in  the  construction  of 
the  work,  and  orders  for  which  were  accord- 
ingly given  to  plaintiff  by  the  clerk  of  the 
works,  under  the  direction  of  the  architects. 

In  consequence  of  the  deceptive  character 
of  the  intended  site,  the  architects,  through 
the  medium  of  the  clerk  of  the  works,  de- 
sired plaintiff  to  depart  from  the  original 
plans  in  laying  the  foundation,  in  manner 
sketched  out  by  one  of  the  said  architects ; 
but  previous  to  acting  upon  these  instruc- 
tions, plaintiff's  foreman  asked  the  clerk  of 
the  works  for  a  written  order  from  the 
architects,  authorizing  such  deviation,  when 
the  said  clerk  told  him  that  a  written  au- 
thority was  not  necessary,  nor  was  it  usual 


under  socb  drenmstanees.  Whereupon 
plaintiff,  conceiving  the  necessity  of  a  writ- 
ten order  had  been  waived,  proceeded  with 
the  work  according  to  the  new  directioni, 
wiUi  the  knowledge  of  the  architects  and  to 
their  satisfaction ;  pliuntiff  always  conn* 
dering,  and  was  induced,  from,  the  conduct 
of  the  clerk  and  the  architects,  to  beliere, 
that  all  orders  were  given  him  with  the 
cognizance  and  by  the  direction  of  the  de- 
fendants. 

An  additional  expense  having  been  in- 
curred by  these  deviations  and  demanded 
by  the  pliaintiff,  it  waa  by  the  defendants 
referred  to  the  said  architects,  who  refused 
to  certify  for  the  amount,  on  the  gronnd 
that  plaintiff  had  no  written  authority  for 
such  deviations.  Whereupon  he  filea  hk 
bill  against  the  guardians : 

Held,  that  notwithstanding  the  rule  that 
a  contract,  when  solemnly  entered  into,  is 
binding  upon  both  parties,  yet  there  msy 
be,  in  equity,  such  a  proceeding  adopted  by 
one  of  the  parties  and  acquiescence  in  the 
other,  as  to  constitute  a  strict  waiver  cf 
the  agreement — and,  therefore,  a  demuirer 
to  the  bill,  for  want  of  equity,  was  o▼e^ 
ruled.  Kirk  v.  Guardians  of  Bnmiq 
Union  (V.  C.  of  Eng.).  422 

See  Vendor  jlvd  Purchasbb,  2. 

Lkase. 

Settlement,  4. 

Vendor  and  Purchaser,  6. 

SPECIFIC  LEGACY, 
See  WlL^  16. 

STATUTES. 

3  &  4  Wm.  4,  c.  27.  293 

39  Geo.  3,  c.  12,  s.  17.  295 

39  &  40  Geo.  4,  c.  98.  539 

3  &  4  Wm.  4,  c.  27.  611 

1  &  2  Vict.  c.  110.  641 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of,  3. 
Debtor  and  Creditor. 
'  mortoage,  2. 

STRANGER. 

See  Settlement,  4. 

SURVIVOR. 
•Esee  vv  ILL,  8. 

SURVIVORSHIP. 
See  Will,  1. 
Will,  23. 
Will,  31. 


TENANT  FOR  LIFE. 
Where  a  testator,  after  giving  sereral  aaecM* 
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Bive  life-interests  in  a  fund,  directed  his  trus- 
tees to  hold  it  "  for  the  benefit  of  the  execu- 
tors or  administrators"  of  one  of  the  tenants 
for  life,  a  married  woman,  it  was  held  that 
this  was  an  interest  in  such  tenant  for  life, 
which,  on  her  death  in  her  husband's  life- 
time, passed  to  him  as  part  of  her  estate. 
Attomry-Gmeral  v.   Malkin  (Ld.  Chan.). 

502 
See  Waste,  1. 

Waste,  2. 

Mortgage,  2. 

Will,  13. 

Will,  1.5. 

Will,  25. 

TENANT  IN  COMMON. 
See  Will,  6. 

TERM,  OUTSTANDING. 
See  Fixe. 

TITLE,  OBJECTION  TO. 
Sec  Vendor  and  Purchaser,  1. 

TITLE. 
See  Vendor  and  Purchaser,  3. 
Vendor  and  Purchaser,  4. 

TRUST. 
Alien, 

1.  R.  F.,  by  his  will,  gave  the  rents  arising 
out  of  certain  leasehold  estates  to  four  per- 
sons as  trustees,  durin*;  the  life  of  H.  M., 
who  was  an  alien.  Three  of  them  had, 
during  the  testator's  life,  admitted  that  they 
held  the  rents  in  trust  for  H.  M.,  the  alien  : 

Held,  under  the  circumstances  of  the  case, 
their  acknowledgment  did  not  bind  the  four 
trustees,  and  that  no  trust  had  been  estab- 
liahed  against  them.  Bumey  v.  Macdcnald 
(V.C.ofEng.).  ^        ^  13 

2.  A  trustee  in  aaministering  his  trust  funds 
is  bound  not  to  repose  confidence  in  any 
person  into  whose  possession  the  property 
may  come  to  a  greater  extent  than  necessit;^, 
which  includes  the  ordinary  course  of  busi- 
nessy  requires;  and  therefore,  where  a 
trustee,  pending  a  negotiation  for  a  mort- 
gage security,  laid  out  the  fond  in  the  pur- 
chase of  Exchequer  Bills,  and  left  tnose 
bills  in  the  possession  of  the  brokers,  who 
acted  to  some  extent  as  bankers  also,  for 
upwards  of  a  year,  it  was  held  that  the 
trustee  had  made  himself  responsible  for  a 
loss  sustained  by  the  failure  of  the  brokers, 
who  had  sold  the  Exchequer  Bills  and 
applied  the  produce  to  their  own  purposes. 
MaUhem  v.  Brise  (Ld.  Chan.).  28 

Direction, 

3.  Sir  L.  S.9  by  letter,  directed  his  bankers, 
I.,  F.,  and  (>).,  to  purchase  stock  in  the 
public  funds ;  Uie  funds  when  so  purchased 


to  stand  in  his  own  name  and  that  of  his 
wife,  L.  J.  C.  S.,  in  trust  for  their  son, 
L.  Vj,  S.,  then  a  twelvemonth  old.  The 
bankers  accordingly  purchased  the  stock  in 
the  joint  names  of  the  father  and  mother, 
and  iu  a  correspondence  informed  them 
each  that  thev  had  so  done,  but  that  the 
Bank  of  England  would  take  no  notice  of 
the  trust.  The  father,  Sir  L.  S.,  took  no 
further  proceedings  to  declare  the  trust, 
and  the  dividends  were  regularly  received 
by  his  bankers  and  credited  to  his  ac- 
count : 

Held,  upon  the  death  of  Sir  L.  S.,  that 
the  stock  formed  part  of  his  estate,  and  was 
not  impressed  with  the  character  of  trust 
property.   Smith  v.  Ward  (V.  C.  of  Eng.). 

47 
.  The  law  is  now  clearly  settled,  that  words 
of  recommendation  in  a  will  create  a  trust, 
and  the  Court  will  give  eflFect  to  such 
recommendation  without  impairing  the 
gift. 

Therefore,  where  a  testator,  by  his  will, 
after  the  appointment  of  a  testamentary 
guardian,  has  recommended  that  the  edu- 
cation of  his  children  should  be  under  the 
care  of  P.,  assisted  by  B.,  the  Court  will 
give  effect  to  that  recommendation  by  di- 
recting the  children  to  be  under  the  personal 
charge  of  P.  and  B.,  but  will  also  direct 
that  the  testamentary  guardian  shall  have 
constant  access  to  them,  and  that  nothing 
be  done  with  respect  to  the  residence  or 
education  of  the  children  without  his  pre- 
vious approval.  Knott  v.  Cottee  (Ld.  Chan.). 
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Sec  Limitations,  1. 

Limitations,  Statute  op,  2. 
Will,  26. 

TRUSTEE  OF  TERM. 
See  Annuity,  1. 

TRUST,  PRECATORY. 
See  Will,  3. 

TURNPIKE  BONDS. 
See  Voluntary  Settlement. 


UNCERTAINTY. 
See  Lease. 

UNDERLEASE. 
A.  having  a  term  for  twentv-one  years  in 
certain  premises,  demised  all  the  premises 
to  B.  for  the  whole  term,  wanting  one  day  : 
Held,  that  with  reference  to  C^  who  had 
an  underlease  for  three  years  from  A.,  B. 
was  an  assignee  of  the  reversion,  within 
statute  32  Hen.  8,  c.  34,  s.  1. 
Held,  also,  that  the  words  ''rt  et  armu''  in 
2a2 
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an  action  of  trespass  do  not  imply  sach  a 
degree  of  violence  as  to  be  inconsistent  witli 
the  peaceable  entry  of  a  man  who  has  a 
riffht  to  the  possession  of  the  close  upon 
'which  the  trespass  is  alleged  to  be  com- 
mitted.    JVriffM  y.  Burroughes  (C.  P.). 
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VENDOR  AND  PURCHASER. 

ObjecHons  to  Title. 

!•  Where  in  an  agreement  for  a  lease,  a  further 
agreement  was  made  for  the  purchase  and 
conveyance  of  the  inheritance,  under  cer- 
tain conditions,  and  the  lessee  agreed,  in 
case  of  such  purchase  and  conveyance,  to 
accept  the  vendor's  title  without  dispute ; 
it  was  held  that,  upon  the  lessee's  purchas- 
ing the  inheritance  according  to  the  agree- 
ment, he  was  precluded  from  raisii^  an 
objection  to  the  vendor's  title.  Dulce  v. 
Barrett  (V.  C.  Bruce).  105 

Specific  Performance, 

2.  A  contract  for  the  purchase  of  a  mortgaged 
estate  was  entered  into  between  the  defend- 
ant and  the  plaintiff,  the  mortgagee  (who 
had  a  power  to  sell,  &:c.),  and  tne  contract 
was  to  be  completed  on  the  29th  of  Septem- 
ber ;  and  it  was  provided  that  the  convey- 
ance should  be  executed  by  all  requisite 
parties,  and  if  the  plaintiff  should  be  unable 
to  obtain  their  concurrence,  and  the  defend- 
ant should  insist  upon  it,  either  party 
should  be  at  liberty,  by  notice  in  writing, 
to  rescind  the  contract,  and  ten  days  after 
notice  the  same  should  be  void  ;  and  it  was 
understood  between  the  parties  that  the 
assignees  of  the  mortgagor,  then  a  bank- 
rupt, were  to  loin  in  the  conveyance.  On 
the  24th  of  November  the  concurrence  of 
all  the  assignees  was  not  procured,  and 
notice  was  given  by  the  defendant  of  his 
abandonment  of  the  contract.  No  further 
step  was  taken  by  the  plaintiff  till  long 
after,  and  the  intended  purchase-money, 
being  trust-money,  was  otherwise  invested. 
The  plaintiff  having  filed  his  bill  for  specific 
performance,  it  was  dismbsed  with  costs, 
but  without  prejudice  to  his  right  to  bring 
an  action,  if  so  advised. 

The  mortgagee,  with  power  of  sale,  &c., 
under  the  circumstances,  was  held  bound 
to  procure  the  execution  of  the  conveyance 
by  the  assignees ;  but  qwjsrey  whether  the 
assignees  were  necessary  parties  to  the  con- 
veyance, if  their  execution  of  it  had  not 
been  a  term  of  the  agreement  ?  Benson  v. 
Lamh  (Rolls).  120 

3.  A  purchaser,  under  an  agreement,  entered 
into  possession  and  into  receipt  of  the  rents 
and  profits  of  certain  messuages  and  pre- 
mises in  the  year  1827,  without  prejudice 
as  to  any  question  of  title.    After  the  deli- 


very of  the  abstract,  the  pniehaaer  todc 
objections  to  the  title,  and  oy  reason  of  t 
party  necessary  to  the  conTeyance  being  t 
minor,  the  conveyance  was  postponed.  & 
purchaser  remained  in  possession  down  to 
the  time  of  filing  the  bill,  performing  cer- 
tain acts  of  ownership,  and  still  onerbg 
objections  to  the  title.  Upon  modon  (tf  the 
vendor,  in  a  suit  for  specific  performance^ 

Held,  that  the  defendant  ought  to  pay 
the  purchase-money  into  conrt,  with  in- 
terest after  the  usual  rate  of  Al.  per  cent 
AdamB  v.  HeathcoU  (Y.  C.  of  Eng.).      226 

TiUe. 

4.  Where  a  suit  was  instituted  by  a  pnrchaser 
to  compel  the  specifi<;  performance  of  s 
contract  for  sale  to  him  of  personal  pro- 
perty, and  the  purchaser  objected  to  the 
title  that  the  chain  of  representation  wis 
not  complete,  inasmuch  as  the  will  of  a  tes- 
tator to  whom  the  property  had  belonged 
was  proved  by  his  executors  in  the  Prm- 
gative  Court,  hut  that  the  will  of  the  sur- 
viving executor  was  proved  in  a  Diocesan 
Court,  the  vendor  denving  his  title  imme- 
diately from  the  executors  of  the  surviving 
executor  of  the  original  testator — the  Court 
declined  to  compel  the  purchaser  to  com- 
plete or  the  vendor  to  prove  the  will  in  the 
Prerogative  Court,  but  dismissed  the  biD, 
without  costs,  and  without  prejudice  to  an 
action.     Williams  v.  Bland  (v.  C.  Bruce). 

299 

5.  Plaintiff,  a  young  man  of  nervons  tempera- 
ment, arising  from  habits  of  intoxication, 
and  naturally  of  weak  intellect,  had  been 
led  by  defendant  (under  whose  care  he  had 
placed  himself  for  the  sake  of  studying  for 
a  German  diploma)  to  purchase  the  stock 
in  trade,  the  lease  of  house,  &c.,  ttie  pro- 
perty of  defendant,  and  to  sign  a  warrant 
of  attorney,  and  transfer  a  sum  of  stock 
into  the  name  of  such  defendant,  as  a  con- 
sideration for  the  same.  No  proper  p^son 
had  valued  the  stock,  neither  was  there  any 
friend  to  advise  with  plaintiff  as  to  Ihe  step 
he  was  taking.  The  price  demanded  for 
the  stock  in  trade  was  exorbitant,  and  no 
mention  was  made  in  the  agreement  as  to 
thegoodwiU  of  the  business  : 

Held,  that,  under  the  circumstances,  the 
agreement  must  be  set  aside,  and  the  stock 
and  dividends  (against  the  sale  of  which  an 
injunction  had  issued)  re-transferred  into 
the  name  of  the  plaintiff.  Peacods  v. 
KemoU  (V.  C.  of  Eng.).  379 

Specific  Pefformance — Oosis. 

6.  T.  C,  an  insolvent  debtor,  beinc^  entitled, 
in  right  of  his  wife,  during  their  joint  lives, 
to  an  estate  in  possession  in  certain  lands 
and  hereditaments  of  considerable  valuer 
the  creditors'  assignees  entered  into  a  con- 
tract with  L.  M.  for  the  purchase  thereof 
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at  the  price  or  sum  of  35,000^.  L.  M.  pro- 
posed at  the  same  time  to  purchase  the 
residue  of  the  life-interest  of  T.  C.'s  wife, 
in  case  she  suryived,  and  both  purchases 
were  to  form  one  entire  contract.  By  the 
deed  of  arrangement^  it  was  stipulated  that 
the  assignees  should  put  up  the  property  to 
sale  by  auction,  pursuant  to  tne  statute; 
that  L.  M.  should  attend,  and  bid  the  sum 
of  35,000/. ;  that  if  L.  M.  should  bid  up  to 
the  sum  of  35,000/.,  or  any  higher  sum,  and 
there  should  be  no  higher  bidding,  then  the 
estate  was  to  be  knocked  down  to  him  at 
the  sum  of  35,000/. ;  but  if  the  sum  of 
35,000/.  should  not  be  the  highest  bidding, 
and  L.  M.  should  not  think  fit  to  make  any 
higher  bidding,  then  the  estate  was  not  to 
be  knocked  down  to  him,  and  he  should 
not  be  bound  by  the  contract ;  that  if  the 
sum  of  35,000/.  should  not  be  the  highest 
bidding,  the  deed  should  thereupon  become 
null  and  void — ^but,  however,  at  the  option 
of  L.  M.  ;  and  that  L.  M.  was  not  to  be 
bound  by  the  particulars  and  conditions  of 
sale  differing  in  any  respect  from  the  terms 
and  conditions  contained  in  the  deed,  unless 
signed  by  him  or  his  solicitor  previously  to 
the  sale.  The  property  was  accordingly  put 
up  to  sale  by  auction,  which  was  statea  in 
the  particulars  of  sale  to  be  without  reserve, 
the  particulars  of  sale  being  approved  bv 
L.  M.'s  counsel.  At  the  sale  several  bid- 
dings  were  made  on  behalf  of  L.  M.,  and  to 
a  larger  amount  than  35,000/. ;  but  the 
property  was  ultimately  knocked  down  to 
W.,  the  agent  of  F.,  at  the  sum  of  50,000/. 
Before  the  completion  of  the  purchase, 
T.  C.  died.  In  a  suit  for  specific  perform- 
ance of  the  contract. 

Held,  that  while  the  deed  of  arrangement 
was  in  force,  the  sale  ought  not  to  have 
been  proposed  to  be  made  without  reserve ; 
that  the  agreement  in  effect  amounted  to  a 
reserved  bidding;  that,  in  the  ordinary 
sense  of  a  reservation  of  the  estate  to  the 
vendors,  for  the  purpose  of  a  resale,  there 
was  no  reserve,  inasmuch  as  the  estate  was 
to  be  sold  at  all  events  to  L.  M.  or  some  one 
else ;  but  that  there  was  a  reserve  in  an 
other  sense,  meaning  a  reserved  bidding  or 
a  reservation  of  a  right  to  the  vendors,  or  a 
person  contracting  with  them,  to  make  a 
bidding  to  enhance  or  keep  up  the  price,  or 
prevent  a  sale  at  less  than  a  certam  sum  ; 
and  that,  therefore,  the  purchaser  was  not 
bound  to  complete  his  contract. 

The  purchaser,  having  by  his  answer 
denied  the  ajfency  of  W.,  but  having  at  the 
hearing  admitted  it,  was  ordered  to  |>ay  so 
much  of  the  costs  as  was  thereby  occasioned. 
Robinson  v.  WaU  (RoUs).  384 


VESTED  INTEREST. 
See  Will,  31. 


VESTING. 
See  Will,  23. 

VESTING,  PERIOD  OF. 
See  Will,  14. 
Will,  22. 

VI  ET  ARMIS. 
See  Underlease. 

VOLUNTARY  SETTLEMENT. 

A.  L.,  by  a  voluntary  deed,  made  an  assign- 
ment of  certain  turnpike  bonds  and  shiu^s 
in  certain  public  companies  to  a  trustee,  his 
executors,  administrators,  and  assigns,  upon 
trust,  for  himself,  A.  L.,  and  his  aasi^fus^ 
during  his  life,  and  as  he  should  appoint ; 
and  in  default  of  such  appointment,  and  so 
far  as  it  should  not  exteno,  after  the  decease 
of  the  said  A.  L.,  upon  trust,  for  the  benefit 
of  his  great  nephew.  A.  L.  then  delivered 
the  trustee  the  bonds  and  share  certificates, 
which  continued  in  the  trustee's  possession ; 
but  the  settlor  took  no  further  steps  for 
transferring  such  bonds  or  shares,  or  com- 
pleting the  assignment.  A.  L.,  the  settlor, 
died  in  1840.  It  appeared  from  the  report 
of  the  Master,  to  whom  the  cause  stood 
referred,  that  the  deed  did  not  effectually 
transfer  the  property : 

Held,  that  nothing  passed  by  the  deed, 
and  that  therefore  the  personal  representa- 
tives of  A.  L,  were  entitled  to  tjje  property, 
Searle  v.  Law  (V.  C.  of  Eng.).  194 


WARREN. 
See  Grant. 

WASTE. 
Equitable, 
1.  The  late  Duke  of  Leeds  was  tenant  for  life, 
without  impeachment  of  waste,  of  several 
estates  (including  a  mansion-house,  or 
family  residence,  and  a  castle,  situate 
many  miles  apart  from  each  other),  re- 
mainder to  his  first  and  other  sons  in  tail 
male.  The  duke  in  the  year  1808,  for  pru- 
dential reasons,  as  it  was  alleged,  pmled 
down  the  mansion-house,  and  converted 
the  demesne  into  a  farm,  and  cut  down 
much  ornamental  timber  and  mowing  trees. 
The  duke's  eldest  son,  the  plaintiff,  cominflr 
of  age  on  the  2l8t  of  May,  1819,  and 
residing  at  that  time  abroad  with  his  father, 
executed,  in  conjunction  with  his  father, 
certain  indentures  creating  a  tenant  to 
the /^reectjpe,  for  the  purpose  of  suffering 
oommen  recoveries  wnicn  were  afterwards 
duly  suffered,  and  certain  uses  declared, 
reserving  a  joint  power  of  appointment  to 
his  father,  the  late  duke,  ana  the  plaintiff. 
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Several  mortgages  were  made  by  them  be- 
tween the  date  of  the  recoveries  and  the 
year  1828,  in  exercise  of  their  joint  powers, 
whereby  the  sum  of  25,000/.  was  raised  on 
behalf  of  the  late  duke,  and  7,000/.  for  the 
benefit  of  the  plaintiff,  in  purchasing  him  a 
commission  in  the  army. 

Disputes  having  arisen  in  1828  between 
the  plaintiff  and  the  late  duke,  relative  to  a 
re-settlement  of  the  estates,  various  propo- 
sals and  counter-proposals  were  made  on 
behalf  of  each  party  until  1835,  when  all 
nec^otiations  ceased  ;  but  it  appeared  that, 
although  during  the  period  of  such  negotia- 
tions the  plaintifiF  made  no  specific  claim 
against  his  father  during  his  lifetime,  yet 
he  urged  the  circumstance  of  the  waste  as  a 
matter  to  be  taken  into  consideration  in 
carrying  out  the  proposals  of  the  re-settle- 
ment, which  did  not,  however,  take  place. 

The  late  duke  died  in  the  year  1838, 
having,  by  his  will,  given  away  from  the 

Slaintiff  every  thing  over  whicn  he  had  a 
isposing  power,  whereupon  he  filed  his 
bill  against  the  representatives  of  the  late 
duke  and  those  claiming  under  his  will, 
praying  compensation  out  of  his  real  or 
personal  estates : 

Held,  that  the  lapse  of  time  and  non- 
claim  was  no  answer  to  the  bill,  and  that 
the  most  fit  time  for  the  remainder-man  to 
make  tlie  claim  was  upon  the  death  of  the 
tenant  for  life.  Duke  of  Leeds  v.  Lord  Am- 
A«r^(V.jC.  of  Eng.).  264 

2.  A  tenant  for  life,  without  impeachment  of 
waste,  h:is  no  right  to  pull  down  a  mansion- 
house,  or  do  any  other  act  of  equitable 
waste,  whatever  may  his  opinion  of  such 
acts  as  being  judicious  for  the  family,  and 
for  the  general  benefit  of  the  property  ;  and 
the  reinainder-uian  will  be  entitled  to  be  re- 
imbursed the  proceeds  of  that  equitable 
waste.  Nor  is  mere  lapse  of  time  a  bar  to 
the  remainder-man's  remedy  aj^ainst  the 
estate  of  the  tenant  for  life,  where  by  refe- 
rence to  the  situation  and  circumstances  of 
the  parties  the  delay  is  accounted  for.  Duke 
of  Lced^  V.  Lord  A  mherst  (Ld.  Chan.).   4(57 

3.  Certain  estates  were  conveyed  to  trustees 
in  strict  settlement,  without  impeachment 
of  waste,  provided  it  were  committed  with 
the  consent  of  the  tenant  for  life,  who  was 
empowered   to  grant  building-leases. 

The  tenant  for  life  had  pulled  do>\Ti  the 
mansion-house,  which  stood  upon  one  of 
the  estates  conveyed,  and  erected  a  mansion- 
house  on  another  part  of  the  property, 
situate  at  S. ;  and  had  felled  a  number  of 
ornamental  trees  belonging  to  the  former 
house.  The  Court  restrained  him  from  com- 
mitting further  waste  in  cuttings  down  the 
trees,  not  withstanding  an  allegation  that  they 
were,  if  left  standing,  liable  to  be  in^jured 
by  certain  copper-works  in  the  vicmity. 
Morris  v.  Morris  (V.  C.  of  Eng.).  519 


4.  Where  the  title  to  the  estate  alleged  to  be 
wasted  is  in  dispute,  the  Court  of  Ex- 
chequer will  not  interfere  as  a  court  of 
eqmt^r  in  revenue  matters  b^  injunction  to 
restrain  a  person  from  cutting  underwood, 
&c.  in  a  forest,  unless  it  be  shewn  that  ine- 

S arable  injunr  will  result,  especially  where 
efendant  and  his  predecessors  have  been  in 
the  habit  for  twenty  years  of  cutting  under- 
wood at  certain  seasons.  Attorney-General 
V.  Hallett  rExc).  556 

See  Fb BEHOLD,  2. 

Marbisd  Woman,  2. 

WILL. 

Survivorship. 

1.  £.  W.,  a  testatrix,  by  her  will,  gave  a  sun 
of  money  after  the  decease  of  J.  W.,  to  be 
equally  divided  among  the  five  daughters 
of  B.,  and  added  the  following  proviso  :— 
*'  K  any  of  the  said  daughters  &ould  die  in 
the  lifetime  of  J.  W.,  leaving  lawful  issue, 
then  my  will  is,  that  the  respective  issue  of 
such  deceased  daughters  shall  have  equally 
divided  among  them  their  mother^s  share; 
but  in  case  any  of  the  said  daughters  of  B. 
should  die  durixig  the  lifetime  of  J.  W., 
without  lawful  issue,  that  then  the  said 
sum  shall  be  equally  divided,  share  and 
share  alike,  among  the  surviving  said 
daughters." 

Three  of  B.'s  daughters  died  in  the  life- 
time of  the  testatrix,  two  after  her  decease, 
but  onlv  one  of  them  leaving  issue.  On 
the  death  of  J.  W.,  the  tenant  for  life. 

Held,  that  the  issue  took  one-fifth  only 
of  the  whole  fund,  and  that  there  was  an  in- 
testacy to  fourth-fifths  thereof.  IFatsoH 
V.  England  (V.  C.  of  Eng.).  16 

Construction, 

2.  The  trustees  under  a  settlement  were  in- 
vested with  real  estates  upon  trust,  after  a 
certain  event,  to  sell  and  invest^  and  stand 
possessed  for  the  al)solute  benefit  of  W.  D., 
and  S.  his  wife  ;  W.  D.,  after  the  death  of 
S.  his  wife,  and  by  the  advice  of  his  solici- 
tor, obtained  from  the  latter  possession  of 
the  title-deeds  relating  to  the  trust  estates : 

Held,  that  this  amounted  to  a  conversion 
into  real  estate. 

W.  D.,  by  his  will,  bequeathed  all  his 
personal  property,  subject  to  the  payment 
of  his  debts,  funeral  and  testamentiiVy  ex- 
penses, and  charged  his  freehold  estates 
with  the  payment  of  certain  annuities  and 
legacies : 

Held,  that  the  personal  estate  became  lia- 
ble to  the  payment  of  the  annuities  and 
legacies  also.  Duties  v.  Ashford  (V.  C.  of 
Eng.).  tb 

Precatory  Trust — Legacy  d^ttj/, 

3.  Where  a  testator  has  given  benefits  which 
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are  in  terms  absolute,  and  then  adds  a  ^^  re- 
commendation "  as  to  the  particular  mode 
in  which  the  benefits  so  given  are  to  be  ulti- 
mately disposed  of,  that  has  been  deter- 
minea  by  repeated  decisions  to  constitute  a 
precatory  trust,  unless  the  word  "  recom- 
mend "  be  controlled  by  the  context  of  the 
will.  But  as  that  construction  commonly 
defeats  the  testator's  intentions,  that  doc- 
trine will  not  be  carried  beyond  the  limits 
assigned  it  by  decided  cases. 

Therefore,  where  a  testator  gave  to  his 
wife  a  sum  of  money,  "  to  be  appropriated 
as  she  pleases,"  and  then  adds,  '*  however, 
I  recommend  her  "  to  dispose  of  it  to  parti- 
cular persons  in  defined  proportions,  it  was 
held,  tliat  the  only  way  to  reconcile  those 
passages  was  to  hold  that  he  gave  the 
legacy  to  her  to  dispose  of  it  as  she  pleased, 
and  that  the  superadded  recommendation 
was  a  suggestion  only,  and  not  intended  to 
be  a  bindmg  trust :  tnat  it  came  within  the 
principle  of  the  decision  in  Meredith  v. 
jSencage,     White  v.  Briggs  (Ld.  Chan.).  63 

Construction, 

4.  A  testator,  by  a  codicil  to  his  will,  gave 
legacies  of  500/.  each  to  four  (naming  them) 
of  the  grandchilden  of  one  of  his  brothers, 
and  then  proceeded  as  follows :  "  Item,  I 
direct  my  executors  to  pay  by  and  out  of 
my  personal  estate  exclusively,  the  sum  of 
500/.  apiece  to  each  child  that  may  be  born 
to  either  of  the  children  of  either  of  my 
brothers,  lawfully  begotten,  to  be  paid  to 
each  of  them  on  his  or  her  attaining  the  age 
of  twenty-one  years,  without  benefit  of  sur- 
vivorship." At  the  date  of  the  codicil,  and 
of  the  testator's  death,  there  were  other 
grandchildren  of  the  testator's  brothers  be- 
sides the  plaintiffs,  and  also  various  chil- 
dren of  the  testator's  brothers,  and  the  testa- 
tor was  survived  by  one  at  least  of  his 
brothers : 

Held,  that  the  four  ^andchildren  who 
were  named  in  the  codicil  were  not  entitled 
to  double  legacies.  Early  v.  Benbow  (V.  C. 
Bruce).  01 

Ckmstrtiction. 

5.  A  testator  gave  and  devised  as  follows : 
**  I  give  and  bequeath  in  trust  to  my  brother 
E.  the  remainder  of  my  property,  of  what- 
soever kind,  to  assist  him  to  brine;  up,  to 
educate,  and  provide  for  the  children  of 
my  late  brother,  that  is  to  nephews,  G.,  £., 
B.,  and  J.  When  my  youngest  nephew  at- 
tains the  age  of  twenty-one  years,  it  is  my 
urill  that  all  my  property  be  equally  divided 
amongst  my  nepnews,  or  their  lawful  issue, 
share  and  share  alike."  The  testator's 
nephew  K  died  an  infant,  unmarried,  and 
without  issue,  before  his  brother  J.,  the 
youngest  nephew  of  the  testator,  attained 
the  age  of  twenty-one : 


Held,  that  E.,  the  testator's  brother,  took 
the  legal  estate  in  fee  with  the  trust  at- 
tachea,  and  that  the  surviving  nephew  E. 
took  a  vested  estate  in  tail.  Parker  v. 
Knight  (V.  C.  of  Eng.).  66 

CoMtniction. 

6.  T.  M.  by  his  will  gave  to  his  five  daugh- 
ters, M.,  S.,  E.,  J.,  and  C,  a  sum  of  money, 
and  directed  tlie  interest  to  be  paid  to  them 
in  equal  parts  or  shares  during  their  lives, 
and  the  principal  to  be  vested  m  the  funds, 
in  trust  for  them,  or  the  survivors  or  sur- 
vivor of  them  :  after  their  deaths  the  prin- 
cipal in  equal  parts  to  the  surviving  chil- 
dren as  they  snould  arrive  at  the  age  of 
twenty-one.  £.,  one  of  the  daughters,  died 
without  having  been  married : 

Held,  that  the  daughters  who  survived 
took  the  whole  for  their  lives,  as  tenants  in 
common.    Menton  v.  Cave  (V.  C.  of  Eng.). 

78 

Power — Publicatum. 

.  A  will  being  made  under  the  terms  of  a 
power  which  required  that  it  should  be 
published  and  attested : 

Held,  that  "  We,  the  undersigned,  attest 
to  have  seen  the  above  testator  sign  the 
above  will,"  amounted  to  a  sufficient  attes- 
tation. Bartholomew  v.  ■  (V.  C.  of 
Eng.).  82 

ConstructioH, 

8.  A  testatrix  gave  the  residue  of  her  pro- 

Serty  to  A.  B.  and  C.  D.,  "  equally  to  be 
iviaed  between  them  in  case  they  were 
both  living  at  the  time  of  her  decease ; 
but  if  either  of  them  should  happen  to  die 
before  her,  or  at  any  time  after  without 
issue,  then  she  gave,  devised,  and  be- 
queathed the  share  of  him  or  her  so  dyine, 
and  without  issue,  to  the  survivor  of  them : 
A.  B.  and  C.  D.  survived  the  testatrix ; 
A.  B.  never  had  any  issue,  and  died  leaving 
C.  D.  surviving : 

Held,  that  C.  D.  was,  in  the  events  which 
had  happened,  entitled  to  the  whole  resi- 
due. Ivrner  v.  Frampton  (V.  C.  Bruce).  84 

Construction — LUerest  on  Legacy. 

9.  The  rule  is,  that  where  a  legacy  is  giren,. 
payable  at  a  future  day,  it  snail  not  cany 
wterest  till  the  day  of  payment  arrives. 

The  exception  to  the  rule  Is  where  a 
parent  gives  a  legacy  to  his  child,  payable 
at  a  future  day ;  for  in  that  case,  interest 
is  allowed  on  the  legacy,  whether  vested  or 
not  vested,  on  the  presumption  that  the 
parent  did  not  mean  to  leave  the  child  un- 
provided for  till  the  payment  of  the  legacy. 

But  if  the  parent  has  provided  for  the 
child's  maintenance  out  of  anotlier  fund, 
then  the  rule  is  the  same  as  in  the  case  of 
a  stranger. 
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Where,  therefore,  a  father  deyised  to 
his  eldest  son  in  tail  certain  real  estate,  and 
gaye  him  a  legacy  of  considerable  amount, 
and  then  bequeathed  the  residue  of  his  real 
and  personal  estate  to  trustees,  for  the  bene- 
fit ot  his  younger  children  on  attaining  the 
age  of  21,  with  a  gift  over  (in  case  of  none 
of  the  younger  children  living  to  take  an 
absolute  interest)  to  his  eldest  son ;  and 
directed  his  trustees  to  pay  such  sums  as 
they  might  think  necessary  for  the  mainte- 
nance, &c.  of  '^  his  said  "  children,  and  for 
placing  them  out  in  such  professions  or  busi- 
ness as  it  might  be  thought  advisable, — it 
was  held  that  the  eldest  son  was  not  entitled 
to  interest  on  his  legacy  for  his  maintenance, 
but  only  to  maintenance  out  of  the  general 
estate  like  the  other  children.  Donovan 
y.  Needham  (Rolls).  8G 

Deed  inter  vivos. 

10.  It  is  no  objection  to  the  validity  of  a 
document  purporting  to  be  a  will,  that  it 
also  contams  words  carrying  a  present 
interest.    Therefore, 

Where  the  owner  of  a  freehold  house  in 
England  executed  abroad  a  document,  in 
which,  after  appointing  his  mother  hh 
attorney  to  take  tne  rents  of  his  house,  and 
to  retain  the  proceeds  for  her  own  use,  he 
continued  thus, — "  In  the  event  of  my 
death,  I  do  hereby  assign  and  deliver  to 
the  said  Elizabeth  Cross  the  sole  claim  to 
the  above-mentioned  property,  to  be  held 
by  her  during  her  life,  and  disposed  of  by 
her  as  she  may  deem  proper  at  the  time  of 
her  death," 

Held,  that  this  was  a  valid  will.  Doe 
dm.  Gross  v.  Cross  (Q.  B.).  127 

Construction, 

11.  A  testator  gave  all  his  real  and  personal 
estate  to  trustees,  upon  trust  to  permit  his 
wife  to  receive  the  rents  and  profits  thereof 
during  her  life,  or  otherwise,  with  her  con- 
sent, to  sell  the  said  estates,  and  invest  tho 
purchase-money,  and  pay  the  interest  thereof 
to  his  wife  for  her  life  ;  and  after  her  death, 
upon  trust,  that  his  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  should  pay 
to  A.  the  sum  of  60/.,  and  to  B.  the  sum  of 
60/. ;  and  also  that  his  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executors, 
administrators,  or  assigns  of  such  survivor, 
should  divide  the  residue  of  the  money  Uy 
arise,  and  which  should  be  received  from 
his  said  real  and  personal  estates,  unto  and 
equally  between  all  and  every  his  nephcwh 
and  nieces  who  shall  be  living  at  the  de- 
cease of  his  said  wife.  No  sale  of  the  real 
estate  was  made  during  the  lifetime  of  the 
wife,  and  it  was  held  that  the  nephews  and 
nieces  were  entitled,  after  her  decease,  to 
have  the  estate  sold,  and  the  produce  divided 


acoordinff  to   the  wilL      WwUmjtm  ?. 
YaUs  (v.  C.  Bruce).  140 

CcnttructicH* 

12.  P.  B.  by  his  will  ffave  his  freehold,  cm- 
hold,  and  leasehold  estates,  and  all  mi 
estates  in  the  funds  of  England,  to  K  B.  for 
life ;  remainder  to  the  first  and  other  aons 
of  the  said  E.  B.  severally  and  Buccesedvdy 
in  tail  male ;  remainder  in  like  maimer  to 
C.  B.  in  strict  settlement    in  tail  mak ; 
remainder  also  to  R.  B.  in  strict  settlement 
in  tail  male ;  and  for  default  of  such  issue, 
the  testator  gave  and  devised  the  sime 
to  his   own   right  heirs   for   ever.    The 
testator   also   gave    to   his    trustees  and 
executors  a  power,  with  the  consent  of 
the  person  in  possession,  to  lay  out  tad 
invest    the    residue    and   surpms    of  bis 
said  personal  estate  in  the   purchase  of 
freehold  messuages,  &c.  in  England,  to 
settle  the  same,  when  purchased,  to  the 
same  uses  as  the  other  estates  so  settled  u 
aforesaid.    E.  B.  and  C.  B.  both  died  in 
the  lifetime  of  the  testator  without  issoe; 
but  R.  B.,  the  devisee  for  life  and  the  tes- 
tator's heir-at-law,  survived  him.    Upon  a 
bill  filed  by  the  representatives  of  the  tes- 
tator's sole  next  of  kin,   praying    to  be 
entitled  to  all  the  personal  property  which 
belonged  to  the  testator  at  his  death. 

Held,  that  the  testator's  heir-at-law,  and 
not  his  next  of  kin,  was  entitled  to  the 
personal  property  under  the  bequest  ''to 
my  own  right  heirs  for  ever."  De  Bemacir 
V.  De  Beauvoir  (V.  C.  of  Eng.).  146 

Construction — Charity — Mortmain. 

13.  The  testator  in  the  cause,  after  directing 
the  payment  of  his  debts,  gave  certain  sums 
to  his  executors  in  trust  for  certain  chari- 
ties; and  then,  after  making  a  specific 
l)equest,  he  gave  all  the  rest  and  residue  of 
his  real  and  personal  estate  to  his  executors 
in  trust,  to  invest  all  such  moneys  as  should 
be  uninvested  at  his  death,  and  also  all  the 
mortgages,  shares,  &c.  "  that  could  be 
immediately  sold  without  disadvantage^ 
and  otherwise,  as  soon  as  may  be,  in  such 
manner,  whether  in  the  purchase  of  landfl, 
as  they  shall  judge  most  advantageous  and 
convenient  to  the  estates  I  already  pos- 
sess ;"  and  he  directed  his  executors  to 
receive  the  interest,  rents,  and  profit! 
yearly  or  half-yearly  arising  from  all  his 
real  and  personal  (until  converted  into  real) 
property,  and,  after  deducting  expenses, 
to  pay  over  the  residue  to  Mrs.  P.  for  life ; 
and  after  her  decease,  &c.  The  pure  per- 
sonalty was  not  sufficient  to  pay  all  the 
legacies ;  and  there  was  a  delay  of  four  or 
five  years  in  converting  the  personalty  : 

Held,  that  the  shares  of  the  testator  in 
the    Liverpool  Gas  Light  Company  and 
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other  oompaniesy  whether  mooiporated  by 
Act  of  Parliament  or  noi,  but  by  the  con- 
fltitution  of  which  the  shares  were  made 
personal  estate,  and  to  deyolye  as  such, 
were  applicable  for  the  purpose  of  paying 
the  chfurity  legacies,  and  did  not  come 
within  the  Mortmain  Act. 

Held  also,  that  Mrs.  P.,  the  tenant  for 
life,  was  entitled  to  the  income  of  the  resi- 
dnmiT  estate  in  specie,  till  conyersion. 
JS^mrkn^  y.  Parker  (M.  R.).  157 

Canrtmction. 

14.  T.  A^  by  his  will,  gaye  certain  property 
to  such  of  the  children  of  his  sisters  as 
mieht  be  living  at  the  decease  of  his  wife, 
and  the  issue  of  such  of  them  as  might  be 
then  dead,  in  equal  shares  and  proportions; 
such  issue  respectiyely,  however,  only  to 
take  and  be  entitled  to  the  share  or  shares 
whidi  hiBy  her,  or  their  parent  or  parents 
would  have  been  entitled  unto  and  taken 
if  living.  Some  of  the  children  of  the  sis- 
ters died  leaving  issue,  which  issue  also 
died  in  the  lifetime  of  the  tenant  for  life: 

Held,  that  such  issue  took  vested  inte- 
rests. Ljfmy.  Coward  (V.  C.  of  Eng.).  216 

16m  A  testatrix,  by  her  will,  gave  her  resi- 
duary property,  consistinff,  among  other 
ihin^  of  certain  leaseholds,  in  trust  for 
her  daughter,  A.  C,  for  life,  with  particu- 
lar directions  respecting  the  commrt  and 
happiness  of  A.  C,  with  remainder  over 
to  J.  C,  his  executors,  &c.,  subject  to  the 
payment  of  annuities  and  legacies : 

Held,  under  the  peculiar  circumstances 
of  the  case,  that  A.  C.  was  not  entitled  to 
enjoy  the  leaseholds  as  a  specific  gift,  but 
that  they  ought  to  be  sold,  and  the  produce 
thereof  invested.  Chambers  v.  Chambers 
(V.  C.  of  Eng.).  228 

Construdion. 

16.  Upon  the  following  bequest — *^  To  my 
beloved  wife  I  give  all  my  interest  in  my 
house  at  Lavender-hill,  the  furniture, 
hooks,  pictures^  wines,  &c.  &c." — it  was 
held  that  the  gift  was  not  confined  to  the 
furniture  and  other  articles  in  the  house  at 
Lavender-hill  at  the  time  of  the  testator's 
death.     Ncrris  v.  Norris  (V.  C.  Bruce). 

238 
Construction. 

17.  A  testator  gave  to  A.  B.,  a  married  wo- 
man, an  annual  sum  of  200/.  for  life,  for 
her  separate  use ;  and  after  her  decease,  he 

Sve  the  sum  of  6,666/.  Ids.  4d.  Three  per 
^  int.  Consolidated  Bank  Annuities,  to  be 
divided  equally  among  such  of  her  children 
as  should  attam  the  age  of  twentv-one  years. 
A.  R  survived  the  testator,  and  died  leav- 
ing six  children,  five  only  of  whom  had 
then  attained  twenty-one : 
Held,  that  the  mvidenda  on  the  sixtli 


Sart  of  the  said  Bank  Annuitiea,  becoming 
ue  between  the  death  of  A.  B.  and  the 
minor's  attaining  twenty-one,  did  not  go 
to  the  testator's  residuary  legatee.  Stone  y. 
Harrison  (V.  C.  Bruce).  239 

Construction. 

18.  A  testator  gave  certain  freehold  estates  to 
trustees,  upon  trusts  for  his  wife  for  life ; 
and  after  her  decease,  upon  trusts  for  A.  B. 
for  life ;  and  after  her  decease,  for  the  first 
and  other  sons  of  A.  B.,  in  tail,  with  re- 
mainder to  her  daughters,  as  tenants  in 
common,  with  divers  remainders  over ;  and 
then  gave  his  leasehold  and  copyhold  pro- 
perty (which  was  of  the  nature  of  personal 
estate),  upon  similar  trusts,  yet  so,  never- 
theless, that  the  said  leasehold  and  copy- 
hold estates  should  not,  as  to  the  efiect  or 
purpose  of  transmission,  vest  absolutely  in 
any  child  of  a  tenant  for  life,  unless  such 
child  should  live  to  attain  the  age  of  21 
years,  and  so  that,  in  default  of  any  per- 
son becoming  entitled  thereto  under  the 
will,  the  same  should  be  in  trust  for  the 
testator's  personal,  and  not  his  real  repre- 
sentative. The  testator  made  his  wife  sole 
residuary  legatee  of  his  personal  estate,  and 
appointed  her  sole  executrix  of  his  wilL 
Upon  the  death  of  the  surviving  tenant  for 
life,  the  subseauent  limitations  to  the  chil- 
dren having  failed,  it  was  held  that  the 
representative  of  the  widow  was  entitled  to 
the  leasehold  and  copyhold  property,  to 
the  exclusion  of  the  next  of  kin  of  the  tes- 
tator. 

By  the  words  "  personal  representa- 
tives," or  "  legal  personal  representatives,'* 
must  ordinarily  and  primd  facie  be  under- 
stood "  executors  or  administrators." 

A  bequest  made  to  a  personal  represen- 
tative must  generally  be  understood  as 
made  to  that  representative,  not  for  his  own 
benefit,  but  for  the  purposes  for  which  he 
held  or  could  hold  the  general  personal 
estate  of  the  individual  of  whom  he  was 
described  as  personal  representative.  Smith 
V.  Bamcly  (V.  C.  Bruce).  242 

Construction — Next  of  Kin, 

19.  A  testator  devised  all  his  real  and  per- 
sonal estate  to  trustees,  on  trust  to  pay  the 
income  thereof  to  his  wife  for  life,  or  during 
widowhood  ;  and  after  her  deatb,  to  apply 
the  same  for  the  maintenance  of  his  chil- 
dren, and  accumulate  the  surplus  till  they 
should  attain  twenty-one  ;  and  when  they 
attained  twenty-one,  to  release  and  assi^ 
the  same  to  tnem  equally  as  tenants  m 
common ;  and  if  any  of  them  should  die 
under  twenty-one,  leaving  issue,  then  his 
or  her  share  was  to  be  released  and  as- 
sinied  to  the  issue ;  and  if  only  one  child 
of  the  testator  should  attun  twenty-one, 
^he  whole  was  V>  |s^  to  thai  one,  ma  or 
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Where,  thereforey  a  fitther  derised  to 
hie  eldest  eon  in  tail  certain  realestate,  and 
gare  him  a  legacy  of  considerable  amount, 
and  then  bequeatlied  the  residue  of  his  real 
and  personal  estate  to  trustees,  for  the  bene- 
fit of  his  younger  children  on  attaining  the 
age  of  21,  with  a  ^ft  over  (in  case  of  none 
of  the  younger  children  living  to  take  an 
absolute  interest)  to  his  eldest  son ;  and 
directed  his  trustees  to  pay  such  sums  as 
they  mieht  think  necessary  for  the  mainte- 
nance, &c.  of  ''  his  said  "  children,  and  for 
placing  them  out  in  such  professions  or  busi- 
ness as  it  might  be  thought  advisable, — it 
was  held  that  the  eldest  son  was  not  entitled 
to  interest  on  his  legacy  for  his  maintenance, 
but  only  to  maintenance  out  of  the  general 
estate  like  the  other  children,  ^otwvan 
T.  Needham  (Rolls).  8C 

Deed  inter  vivas. 

10.  It  is  no  objection  to  the  validity  of  a 
document  purporting  to  be  a  will,  that  it 
also  contams  words  carrying  a  present 
interest.    Therefore, 

Where  the  owner  of  a  freehold  house  in 
England  executed  abroad  a  document,  in 
which,  after  appointing  his  mother  hia 
attorney  to  take  the  rents  of  his  house,  and 
to  retain  the  proceeds  for  her  own  use,  he 
continued  thus, — "  In  the  event  of  my 
death,  I  do  hereby  assign  and  deliver  to 
the  said  £lizal)eth  Cross  the  sole  claim  to 
the  above-mentioned  property,  to  be  held 
by  her  during  her  life,  and  disposed  of  by 
her  as  she  may  deem  proper  at  the  time  of 
her  death," 

Held,  that  this  was  a  valid  will.  Doe 
dm.  Cross  v.  Cross  (Q.  B.).  127 

Construction, 

11.  A  testator  gave  all  his  real  and  personal 
estate  to  trustees,  upon  trust  to  permit  hi& 
wife  to  receive  the  rents  and  profits  thereof 
during  her  life,  or  otherwise,  with  her  con- 
sent, to  sell  the  said  estates,  and  invest  the 
purchase-money,  and  pay  the  interest  thereof 
to  his  wife  for  her  life  ;  and  after  her  death, 
upon  trust,  that  his  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executory,  or 
administrators  of  such  survivor,  should  pay 
to  A.  the  sum  of  50/.,  and  to  B.  the  sum  of 
50/. ;  and  also  that  his  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executors^ 
adminbtrators,  or  assigns  of  such  survivor^, 
should  divide  the  residue  of  the  money  to 
arise,  and  which  should  be  received  from 
his  said  real  and  personal  estates,  unto  and 
equally  between  all  and  every  his  nephews 
and  nieces  who  shall  be  livinc^  at  the  de- 
cease of  his  said  wife.  No  sale  of  the  real 
estate  was  made  during  the  lifetime  of  the 
wife,  and  it  was  held  that  the  nephews  and 
nieces  were  entitled,  after  her  decease,  to 
have  the  estate  sold,  and  the  produce  divided 


according  to   the  wilL      JFaddrngtm  v. 
Yates  (y.  C.  Bmoe).  140 

12.  P.  B.  by  his  will  cave  hb  freehold,  copy- 
hold, and  leasehold  estates,  and  all  lus 
estates  in  the  funds  of  England,  to  £.  B.  for 
life ;  remainder  to  the  first  and  other  sons 
of  the  said  £.  B.  severally  and  suceesdvely 
in  tail  male ;  remainder  in  like  manner  to 
C.  B.  in  strict  settlement  in  tail  male ; 
remainder  also  to  R.  B.  in  strict  settlement 
in  tail  male ;  and  for  default  of  such  issue, 
the  testator  gave  and  devised  the  same 
to  his  own  right  heirs  for  erer.  The 
testator  also  gave  to  his  trustees  and 
executors  a  power,  with  the  consent  of 
the  person  in  ]>ossession,  to  lay  out  and 
invest  the  residue  and  surplus  of  his 
said  personal  estate  in  the  purchase  of 
freehold  messuages,  &c.  in  En&land,  to 
settle  the  same,  when  purchased,  to  the 
same  uses  as  the  other  estates  so  settled  as 
aforesaid.  £.  B.  and  C.  B.  both  died  in 
the  lifetime  of  the  testator  without  issue ; 
but  R.  B.,  the  devisee  for  life  and  the  tes- 
tator's heir-at-law,  survived  him.  Upon  a 
bill  filed  bv  the  representatives  of  the  tes- 
tator's sole  next  of  kin,  praying  to  be 
entitled  to  all  the  personal  property  which 
belonged  to  the  testator  at  his  death. 

Held,  that  the  testator's  heir-at-law,  and 
not  his  next  of  kin,  was  entitled  to  the 
personal  property  under  the  bequest  "to 
my  own  right  heirs  for  ever."  De  Beamcir 
V.  De  Beauvoir  (V.  C.  of  Eng.).  146 

Construction — Charity — Mortmain. 

13.  The  testator  in  the  cause,  after  directing 
the  payment  of  his  debts,  gave  certain  sums 
to  his  executors  in  trust  for  certain  chari- 
ties; and  then,  after  making  a  specific 
bequest,  he  gave  all  the  rest  and  resiaue  of 
his  real  and  personal  estate  to  hb  executors 
in  trust,  to  invest  all  such  moneys  as  should 
be  uninvested  at  his  death,  and  also  all  the 
mortgages,  shares,  &c.  "  that  could  be 
immediately  sold  without  disadvantage^ 
and  otherwise,  as  soon  as  may  be,  in  such 
manner,  whether  in  the  purchase  of  lands^ 
as  they  shall  judge  most  advantageous  and 
convenient  to  the  estates  I  already  pos- 
sess;'* and  he  directed  his  executors  to 
receive  the  interest,  rents,  and  profits 
yearly  or  half-yearly  arising  from  all  his 
real  and  personal  (until  converted  into  real) 
property,  and,  after  deducting  expenses^ 
to  pay  over  the  residue  to  Mrs.  P.  for  life ; 
ana  loier  her  decease,  &c.  The  pure  per- 
sonalty was  not  sufficient  to  pav  all  the 
legacies ;  and  there  was  a  delay  of  four  or 
five  years  in  converting  the  personalty : 

Held,  that  the  shares  of  the  testator  in 
the   Liverpool  Gas  Light  Company  and 
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other  oompaniefl^  whether  incorporated  by 
Act  of  Parliament  or  not,  but  by  the  con- 
stitution of  which  the  shares  were  made 
personal  estate,  and  to  devolve  as  such, 
were  applicable  for  the  purpose  of  paying 
the  charity  legacies,  and  did  not  come 
within  the  Mortmain  Act. 

Held  also,  that  Mrs.  P.,  the  tenant  for 
life,  was  entitled  to  the  income  of  the  resi- 
duary estate  in  specie,  till  conversion, 
/^urknsf  V.  Parker  (M.  R.).  157 

Qnuiruction. 

14.  T.  A.,  by  his  will,  gave  certain  property 
to  such  of  the  children  of  his  sisters  as 
mieht  be  living  at  the  decease  of  his  wife, 
and  the  issue  of  such  of  them  as  might  be 
then  dead,  in  equal  shares  and  proportions ; 
such  issue  respectively,  however,  only  to 
take  and  be  entitled  to  the  share  or  shares 
which  his,  her,  or  their  parent  or  parents 
would  have  been  entitled  unto  and  taken 
if  living.  Some  of  the  children  of  the  sis- 
ters died  leaving  issue,  which  issue  also 
died  in  the  lifetime  of  the  tenant  for  life: 

Held,  that  such  issue  took  vested  inte- 
rests. Jt^ony.  Coward  {V,  C.  of  Eag,).  216 

15.  A  testatrix,  by  her  will,  gave  her  resi- 
duary property,  consistinff,  among  other 
thin^  of  certain  leaseholds,  in  trust  for 
her  daughter,  A.  C,  for  life,  with  particu- 
lax  directions  resp^ing  the  commrt  and 
happiness  of  A.  U.,  with  remainder  over 
to  «r.  C,  his  executors,  &c.,  subject  to  the 
payment  of  annuities  and  legacies : 

Held,  under  the  peculiar  circumstances 
of  the  case,  that  A.  C.  was  not  entitled  to 
enjoy  the  leaseholds  as  a  specific  gift,  but 
that  the^  ought  to  be  sold,  and  the  produce 
thereof  invested.  Chambers  v.  Chambers 
(V.  C.  of  Eng.).  228 

Construction. 

16-  Upon  the  following  bequest — *^  To  my 
beloved  wife  I  give  all  my  interest  in  my 
house  at  Lavender-hill,  the  furniture, 
books,  pictures^  wines,  &c.  &c." — it  was 
held  that  the  gift  was  not  confined  to  the 
furniture  and  other  articles  in  the  house  at 
Lavender-hill  at  the  time  of  the  testator's 
death.     Norris  v.  Norris  (V.  C.  Bruce). 

238 
Construction* 

17*  A  testator  gave  to  A.  B.,  a  married  wo- 
man,  an  annual  sum  of  200/.  for  life,  for 
her  separate  use ;  and  after  her  decease,  he 

Sve  tne  sum  of  6,866/.  13s.  4d.  Three  per 
int.  Consolidated  Bank  Annuities,  to  be 
divided  equally  among  such  of  her  children 
as  should  attam  the  age  of  twenty-one  years. 
Ai  B.  survived  the  testator,  and  died  leav- 
ing six  children,  five  only  of  whom  had 
then  attained  twenty-one : 
Held,  that  the  dividends  on  the  sixth 


part  of  the  said  Bank  Annuities,  becoming 
due  between  the  death  of  A.  B.  and  the 
minor's  attaining  twenty-one,  did  not  go 
to  the  testator's  residuary  l^atee.  Stone  v* 
Harrison  (V.  C.  Bruce).  239 

Construction. 

18.  A  testator  gave  certain  freehold  estates  to 
trustees,  upon  trusts  for  his  wife  for  life ; 
and  after  her  decease,  upon  trusts  for  A.  B. 
for  life ;  and  after  her  aecease,  for  the  first 
and  other  sons  of  A.  B.,  in  tail,  with  re- 
mainder to  her  daughters,  as  tenants  in 
common,  with  divers  remainders  over ;  and 
then  gave  his  leasehold  and  copyhold  pro- 
perty (which  was  of  the  nature  of  personal 
estate),  upon  similar  trusts,  yet  so,  never- 
theless, that  the  said  leasehold  and  copy- 
hold estates  should  not,  as  to  the  efiect  or 
purpose  of  transmission,  vest  absolutely  in 
anv  child  of  a  tenant  for  life,  unless  such 
child  should  live  to  attain  the  age  of  21 
years,  and  so  that^  in  default  of  any  per- 
son becoming  entitled  thereto  under  the 
will,  the  same  should  be  in  trust  for  the 
testator's  personal,  and  not  his  real  repre- 
sentative. The  testator  made  his  wife  sole 
residuary  legatee  of  his  personal  estate,  and 
appointed  her  sole  executrix  of  his  wilL 
Upon  the  death  of  the  surviving  tenant  for 
life,  the  subseouent  limitations  to  the  chil- 
dren having  tailed,  it  was  held  that  the 
representative  of  the  widow  was  entitled  to 
the  leasehold  and  copyhold  property,  to 
the  exclusion  of  the  next  of  kin  of  the  tes- 
tator. 

By  the  words  "  personal  representa- 
tives," or  "  legal  personal  representatives," 
must  ordinarily  and  primd  facie  be  under- 
stood "  executors  or  administrators." 

A  bequest  made  to  a  personal  represen- 
tative must  generally  be  understood  as 
made  to  that  representative,  not  for  his  own 
benefit,  but  for  the  purposes  for  which  he 
held  or  could  hold  the  general  personal 
estate  of  the  individual  of  whom  he  was 
described  as  personal  representative.  Smith 
V.  Bamely  (V.  C.  Bruce).  242 

Construction — Next  of  Kin. 

19.  A  testator  devised  all  his  real  and  per- 
sonal estate  to  trustees,  on  trust  to  pay  the 
income  thereof  to  his  wife  for  life,  or  during 
widowhood  ;  and  after  her  death,  to  apply 
the  same  for  the  maintenance  of  his  cnil- 
dren,  and  accumulate  the  surplus  till  they 
should  attain  twenty-one  ;  and  when  they 
attained  twenty-one,  to  release  and  assi^ 
the  same  to  tnem  equally  as  tenants  in 
common ;  and  if  any  of  them  should  die 
under  twenty-one,  leaving  issue,  then  his 
or  her  share  was  to  be  released  and  as- 
signed to  the  issue ;  and  if  only  one  child 
of  the  testator  should  attain  twenty-one, 
the  whole  was  to  go  to  that  one,  his  or 
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-  her  heirsy  executorSy  and  administrators, 
for  ever;  and  if  all  his  said  present  or 
fatnre  children  should  die  without  issue 
them,  him,  or  her  surviving,  then  he 
directed  his  trustees  to  release  his  real 
estate  to  his  heir-at-law,  and  assign  his 
personal  estate  to  his  next  of  kin,  accord- 
ing to  the  Statute  of  Distributions : 

Held,  that  Hie  persons  who  were  his  next 
of  kin  at  the  testator's  decease  were  the 

Sersons  entitled  to  take  under  this  last 
mitation.     Seifforth  v.  Badham  (Rolls). 

246 

Construction, 

20.  A  testatrix  having  the  sum  of  1,000/. 
Three  per  Cent  Consols  standing  in  her 
name,  sold  it  out  and  lodged  the  proceeds 
with  A.  B.,  requesting  him  to  take  chai^ife 
of  it  for  her,  and  pay  her  t30/.  a  year  by 
half-yearly  payments  at  the  usual  times  of 
receiving  the  dividends.  He  did  so,  and 
continued  to  pay  the  SO/,  till  her  death. 
After  selling  out  tlic  stock,  the  testatrix 
made  her  will,  and  thereby  gave  to  A.  B. 
"  600/.  of  the  stock  Three  per  Cent.  Con- 
sols now  standing  in  my  name  in  the  books 
of  the  Bank  of  England.'*  In  like  manner 
she  gave  five  several  sums  of  100/.,  "  of 
the  said  Three  per  Cent,  Consols,"  to  five 
other  persons,  and  the  residue  of  her  real 
and  personal  estate  she  gave  to  C.  D.  At 
the  times  of  making  her  will  and  of  her 
death  she  had  no  Consols,  nor  stock  of  any 
kind,  standiuo:  in  her  name  ;  and  besides  the 
money  in  A.  B.'s  hands,  she  possessed  only 
some  furniture  and  clothes,  and  about  40/. 
at  her  banker*s.  There  being  no  ambiguity 
in  the  will,  and  the  ambiguity  (if  any) 
being  latent,  evidence  was  aumitted  to  shew 
how  the  mistake  under  which  the  testatrix 
clearly  was  arose ;  and  it  was  proved  in 
evidence  before  the  Master  that  she  had 
been  in  the  habit  of  receiving  the  dividends, 
and  on  lodging  the  proceeds  of  the  sale  with 
A.  B.,  she  stated  it  was  inconvenient  for  her 
to  go  to  the  city  for  the  dividends,  and  so  she 
sold  the  stock,  and  would  be  content  to  re- 
ceive the  same  amount  of  interest  from  A.  B. : 
It  was  held  that  the  legacies  did  not  fail, 
but  were  payable  out  of  the  general  estate. 
lAndgren  v.  Lindgren  (Rolls).  251 

(hiistruct%<m, 

21*  A  testator  pave  certain  shares  in  a  fire- 
office  to  his  oaughters  for  life,  and  others 
to  his  son  for  life,  and  then  to  his  children ; 
and  in  default  of  such  issue  of  the  son, 
he  gave  them  to  his  daughters  and  their 
issue,  share  and  share  alike ;  such  issue 
not  to  be  entitled  to  more  than  their  de- 
ceased parents'  share.  He  then  gave  other 
shares  to  his  son,  subject  to  the  payment  of 
the  profits  of  some  of  them  to  his  daugh- 
ters, which  were  "  to  return "  to  the  son 


and  his  issue  as  the  daughters  died ;  and  in 
default  of  issue  of  the  son,  he  gave  all  the 
shares  to  the  daughters  and  their  issue^ 
share  and  share  alike.  He  also  gave  an- 
nuities to  the  daughters  for  lif e^  and  after 
their  deaths  he  eave  the  same  to  their  ddl- 
dren,  share  ana  share  alike,  ''  such  chil- 
dren not  to  be  entitled  to  more  than  their 
deceased  parents'  share ;"  and  if  any 
daughter  had  no  issue,  her  annuity  was  to 
fall  into  the  residue : 

Held,  that  the  daughters  were  entitled 
to  the  first  shares  absolutely  ;  the  son  to 
the  second  shares;  and  the  children  of 
daughters  only  took  life  annuities.  Hedgti 
V.  Harper  (Rolls).  255 

Conaructum, 

22.  A  testator,  after  making  certain  bequests* 
directed  that  the  principal  of  two  sums  of 
money  should  be  payable  to  the  children  of 
his  dfaughter  at  their  respective  a,:^es  of 
twenty-one  ;  and  that  in  the  meantime  his 
trustees  should  pay  and  apply  the  divi- 
dends, &C.  towards  the  maintenance  and 
education  of  the  said  children  until  their 
respective  shares  should  become  payable; 
ana  that  it  might  be  lawful  for  the  said 
trustees  to  apply  the  whole  or  any  part  of 
the  principal  to  which  any  infant  might  be 
entitled,  under  the  provision  thereinbefore 
contained,  at  an  earlier  period  than  the 
same  would  become  vested  or  payable  by 
virtue  of  such  provisions  for  the  advance- 
ment in  the  world  and  benefit  of  such 
infant.  One  of  the  children  died  under  the 
age  of  twenty-one,  intestate  : 

Held,  that  his  representative  was  not  en- 
titled to  the  interest  that  accrued  during 
the  infancy  of  the  deceased.  Stent/  v. 
SteuHirt  (V.  C.  of  Eng.).  259 

Survivorship —  Vesting, 

23.  J.  T.,  by  his  will,  gave  a  certain  sum  <A 
money  to  trustees,  and  directed  them  to 
invest  the  same,  and  pay  the  interest  to  his 
widow  during  her  life,  and  after  her  decease 
he  eave  a  certain  sum  to  be  held  by  the 
said  trustees  in  trust  for  the  use  of  his 
daughter  H.  S.  D.,  during  her  life,  and 
upon  her  demise,  the  interest  arising  there- 
from to  be  appropriated  for  the  use  of  any 
of  her  child  or  children,  until  they  reachw 
the  age  of  twenty-one  years,  and  then  the 
principal  sum  to  be  paid  to  the  survivor 
or  survivors  of  the  children,  until  they 
reached  the  a^  of  twenty-one  years,  and 
then  the  principal  sum  remaining  in  trust, 
as  aforesaid,  to  be  paid  to  the  survivor  or 
survivors  of  the  children  of  his  said  daugh- 
ter H.  S.  D.,  share  and  share  alike. 

H.  S.  D.  had  a  son,  J.  D.,  who  died  in 
her  lifetime,  having  attained  the  age  of 
twenty-one  years : 

Held,  that  the  word  **  surviyor'*  referred 
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to  the  time  of  the  decease  of  11.  S.  D.,  and 
that,  therefore,  J.  D.  was  not  entitled  to 
any  part  of  the  fund,  so  as  to  let  in  his 

Personal  representative.     Turing  v.  Turing 
V.  C.  of  Eng.).  289 

Contribution — Legacies, 

24.  "Wliere  a  testator  made  a  general  devise 
of  real  estate,  and  tare  specific  and  pecu- 
niary legacies,  and  died  indebted,  by  simple 
contract  and  by  specialty,  and  his  personal 
estate  not  specifically  bequeathed,  though 
suiHcicnt  for  the  payment  of  the  simple- 
contract  debts,  was  not  sufficient  for  the 
payment  of  the  specialty  debts  also. 

It  was  held,  tnat,  as  between  the  general 
devisees  and  the  specific  legatees,  there 
should  be  contribution  for  the  discharge 
of  the  specialty  debts.  Tombs  v.  Roch  ( V.C. 
Bnice).  276 

Bequest  of  Personalty — Construction. 

25.  A  testator  gave  a  sum  of  money  to  each 
of  his  four  sisters,  named  in  his  will, 
providing,  however,  that  "  should  it  so 
nappen  that  the  whole«  should  die  without 
heirs,  the  sum  is  ultimately  to  revert  to  the 
estate  of  the  family  ;  but  should  all  or  any 
of  them  die  with  heirs  of  their  body,  the 
sum  of  wliich  they  severally  die  possessed 
is  to  be  continued  to  their  heirs  for  ever, 
and  not  to  revert  to  the  estate :" 

Held,  that  under  this  disposition  the 
legatees  were  entitled  to  take  absolute  in- 
terests. Brooks  V.  Lake  (V.  C.  of  Eng.).  292 

A  lienation — LisolveiK^, 

26.  Where  an  annuity  was  given  to  trustees, 
to  be  paid  into  the  hands  of  an  adult  male 
person,  after  it  became  due,  until  he  should 
attempt  to  charge,  anticipate,  or  encumber 
it,  or  till  any  other  person  should  claim  the 
same,  and  afterwards,  upon  trust,  to  be 
applied  l)y  the  trustees  for  the  support, 
clothing,  and  maintenance  of  the  legatee, 
it  was  held  to  be  a  beneficial  interest  in  the 
legatee,  which,  upon  his  insolvency,  passed 
to  his  assignees. 

Property  may  be  so  limited  as  to  be  for- 
feited, or  given  over,  in  the  event  of  the 
insolvency  of  tlie  donee,  but  it  cannot  be 
limited  so  as  to  give  him  a  continuing  in- 
terest after  insolvency,  which  will  not  pass 
to  his  assignees. 

The  cases  of  Twopenny  v.  Peyton  and 
God^ai  V.  Crowhurst  questioned.  Young- 
husband  v.  Qisbome  (Ld,  Chan.).  316 

Construction — Legacy  duty, 

27.  If  the  language  of  a  will  be  general,  and 
ftucli  as  will  naturally  comprise  witliin  the 
k\<>:al  import  of  that  language  all  the  sub- 
jects mentioned,  the  burthen  of  shewing 
thfit  a  more  restricted  bearing  was  intended 
lies  upon  those  who  would  limit  the  mean* 
ing  of  the  terms;  nor  will  minute  verbal  cri- 1  30.  A  testator,    by  his  will,    after    having 


ticism  be  relied  on  to  contradict  the  plain 
and  natural  meaning  of  the  sentence. 

Therefore  where,  after  several  large  lega- 
cies of  stock  had  been  given  upon  trust  for 
successive  life-interests,  a  testatrix,  in  the 
after-part  of  her  will,  bequeathed  "  to  the 
several  persons  next  hereinafter  mentioned, 
the  several  legacies  following,"  and  then, 
after  specifying  the  legacies  and  legatees, 
directed,  '*  that  all  such  several  legacies, 
as  well  as  any  hereinafter  given,  shall  be 
free  of  legacy-duty," 

It  was  held,  that  the  freedom  from 
legacy-duty  applied  as  well  to  the  large 
settled  legacies  of  stock  given  by  the  for- 
mer part  of  the  will,  as  to  the  enumerated 
legacies  immediately  in  connection  with 
the  clause  of  exemption  from  duty.  Ans^ 
Uy  v.  Cottm  (Ld.  Chan.).  326 

Construction, 

28.  The  testator,  by  his  will,  expressed  his 
^'wish  and  desire"  that  his  trustees  and 
executors  would  employ  the  plaintiff  as 
agent,  receiver,  and  manager  of  the  trust- 
estates,  whenever  they  should  require  an 
agent,  receiver,  and  manager;  and  the 
trustees  havine;  declined  so  to  employ  the 
plaintiff,  he  filed  his  bill,  praying  that  the 
trustees  might  be  restrained  n'om  employ- 
ing any  other  agent,  and  for  a  declaration 
that  the  recommendation  in  the  plaintiff's 
favour,  contained  in  the  will,  was  an  impe- 
rative trust : 

It  was  held,  on  demurrer,  that  the  plain- 
tiff had  no  claim  of  right  to  be  so  employed. 
Trinden  v.  Stephens  and  Others  (Ld.  Uhan.). 

360 

29.  E.  W.,  by  his  will,  gave  the  residue  of  his 
property,  consisting  of  real,  copyhold,  and 
personal  estates,  to  certain  trustees,  upon 
trust  to  pay  thereout  an  annuity  to  his 
wife,  and  in  case  there  should  not  be  suffi- 
cient to  satisfy  the  annuity,  "  upon  trust 
to  sell  and  dispose  of  all  and  every  part  of 
his  said  real  and  personal  estate,"  and  lay 
out  and  invest  the  proceeds  in  the  ]>urcha.se 
of  government  or  other  good  securities,  and 
out  of  the  dividends  thereof,  or  out  of  the 
rents  of  the  real  estates,  until  the  same 
should  be  sold,  to  pay  unto  his  wife  E.  an 
annuity  of  300/.  per  annum.  The  income 
arising  from  the  rent*  and  profits  of  the 
estates  was  not  sufficient,  during  the  life  of 
the  annuitant,  to  pay  the  annual  sum  of 
300/.,  and  no  sale  took  place  during  her 
life,  so  that  at  her  decease  a  considerable 
amount  was  due  to  her  by  way  of  arrears : 

Held,  that,  under  the  directions  of  the 
will,  there  was  an  absolute  direction  for 
conversion,  so  that  the  residuary  legatees 
became  entitled.  JVard  v.  Arch  (V.  C.  of 
Eng.).  414 

Con  version — Mortmain . 
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directed  his  debts  to  be  paid  ont  of  his  per- 
sonal estate,  and  having  made  some  specific 
bequests,  gave  all  his  real  and  the  residue 
of  nis  personal  estate  to  his  trustees,  upon 
trust  to  convert  and  apply  the  proceeds 
thereof,  first,  in  payment  of  the  general 
expenses  of  the  sale  and  of  the  execution  of 
the  trusts  of  the  will,  then  in  payment  of 
his  funeral  and  testamentary  expenses  and 
his  ^ust  debts  ;  and  he  directed  tne  trustees 
to  mvest  sufficient  sums  to  pay  certain 
annuities  therein  mentioned  ;  and  as  they 
dropped,  the  sums  invested  were  to  form 
part  of  his  residuary  personal  estate.  The 
testator  then  gave  certain  pecuniary  lega- 
cies, one  of  which,  in  a  certain  event,  was 
to  fall  into  and  form  part  of  the  residue  of 
his  personal  estate ;  and  directed  certain 
sums  to  be  paid  to  certain  charities  therein 
mentioned,  out  of  his  residuary  personal 
estate.  The  trustees  were  lastly  directed  to 
pay  over  any  surplus  of  the  said  real  and 
personal  estate  to  such  charities  as  they 
might  select.  Throughout  the  will  he  ap- 
peared to  treat  his  estate  as  his  real  and 
personal  estate,  and  sometimes  seemed  to 
consider  the  real  and  personal  estate  as 
personal  estate : 

Held,  that  there  was  no  conversion  out 
and  out,  and  that  so  much  of  the  mixed 
fund  as  arose  from  realty  resulted  to  the 
heir-at-law  ;  and  so  much  as  arose  from 
chattels  real  to  the  next  of  kin ;  and  that 
only  80  much  as  consisted  of  pure  personalty 
was  applicable  to  the  charity  legacies. 

Held,  also,  that  a  direction  to  pay  debts 
out  of  personalty,  inserted  by  a  testator  in 
the  begmning  of  his  will,  does  not  control  a 
subsequent  direction  to  his  executors  to  pay 
them  out  of  a  mixed  fund. 

Setnble,though  there  may  be  a  clause  in  a 
will  giving  executors  a  power  of  selecting 
what  chanties  they  may  benefit,  they  can- 
not apply  any  part  of  the  estate  for  any 
purpose  not  directed  by  the  testator.  Haj}- 
Jtifuon  V.  JEllis  (Rolls).  431 

Construction. 

31.  A  testator,  by  his  codicil,  gave  and  be- 
queathed an  annuity  of  200/.  per  annum, 
charged  upon  personal  estates,  to  E.  D.  for 
her  life,  and  alter  her  decease  in  trust  for 
her  children,  E.,  H.,  A.,  and  G.,  or  the  sur- 
vivor or  survivors  of  them,  "for  and  towards 
their  maintenance  and  support  until  they 
severally  attained  the  age  of  twenty-one 
years,  when  each  would  be  entitled  to  claim 
a  fair  proportion  ;"  and  one  of  the  children, 
G.,  died  m  the  lifetime  of  the  mother.  Two 
others,  E.  and  A.,  attained  their  respective 
ages  of  twenty-one,  and  married,  but  who 
also  predeceased  their  mother  ;  H.  alone, 
having  attained  his  majority, survived  her: 
Held,  that  notwithstanding  E.  and  A. 
attained  their  ages  of  twenty-one  before 


their  mothei^s  decease,  yet  not  having  sor- 
vived  her,  they  did  not  take  vested  interests, 
and  that  therefore  H.,  the  sole  sorviTii^ 
child,  took  the  whole  fund.  DarriiU  v. 
fro//e(V.C.ofEng.).  440 

Probate. 

32.  This  was  a  case  involving  the  question 
whether  the  practice  upon  which  tlie  Plre- 
rogative  Court  had  hitnerto  acted,  namely, 
that  of  granting  letters  of  administratioii 
with  the  will  annexed  without  calling  upon 
an  executor  who  has  once  renounced  pro- 
bate of  the  will,  to  renounce  again  upon  the 
death  of  his  co-executor,  was  correct : 

Held,  that  it  was  so.  Harrisan  y.  Ear- 
rUm  (Prerog.  Ct).  456 

CoMtrueUon. 

33.  The  rules  hy  which  clauses  of  a  will, 
which  are  plainly  inconsistent,  should  be 
construed,  considered.  Which  of  such  in- 
consistent dauses  shdl  be  r^ected  must  be 
governed  by  the  intention  of  the  testator  as 
apparent  upon  consideration  of  the  whole 
wilL    Morratty.jSiat(m(Ijd.ChBSk.).   475 

Construction, 

34.  Where  a  testator  in  the  first  part  of  his 
will  gave  '^  to  his  daughters  4,000/.  Consols, 
and  to  each  of  them,"  without  more  ;  and 
in  a  subsequent  part  of  his  will  said, 
in  disposing  of  the  residue,  **  It  is  my  will 
to  be  in  this  manner :  my  daughters  onlj 
to  have  the  interest  of  one  snare,  or  of 
3,000/.  (an  alternate giftV  during  their  Uv^ 
and  after  their  death  it  snail  become  to  their 
lawful  heirs ;"  and  he  afterwards  i^in  said, 
^'  my  sons  shall  have  three  years  to  consider 
if  they  will  give  my  daughters  one  share  or 
3,000?.,"  each  of  which  meant  the  interest 
of  the  said  sums  only  : 

Held,  that  the  daughters  took  a  life- 
interest  only  ;  and  one  of  them  having  died 
without  issue,  her  share  was  undisposed  of, 
and  passed  to  the  testator's  next  of  kin. 
Oompertz  v.  Gompertz  (Ld.  Chan.).        400 

35.  A  testator  gave  to  his  wife  all  his  pro- 
perty of  every  description  for  her  life,  aiid 
then  stated  as  follows : — "  After  her  deatlv, 
my  nephew  C.  H.  W.  to  be  considered  heir 
to  all  my  property  not  otherwise  disposed 
of  or  allotted  ;  and  I  direct  that  whatever 
portion  of  my  property  may  hereafter  be 
possessed  by  him  sliall  be  secured  by  my 
executors  for  the  benefit  of  his  family.'* 
The  testator  then,  after  directing  that  his 
plate,  pictures,  &c.  should  be  considered  as 
appenda^s  to  his  house,  gave  his  house  ai 
D.  to  his  said  nephew,  *'aud  his  heirs 
or  family."  The  testator  declared  as  fol- 
lows :  "  My  nephew  will  further  have  the 
immediate  benefit  of  my  personal  property, 
variously  situated,  and  his  heirs  or  faniiiy 
after  him."  And  in  respect  to  a  buildini; 
on  a  certain  field  were  the  following  words: 
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**I  leave  my  *  heirs*  to  use  their  own  dis- 
cretion :" 

Held,  upon  exceptions  to  the  Master's 
report  to  approve  of  a  proper  settlement, 
that  Ihe  settlement  shoula  be  to  the  nephew 
for  life,  remainder  to  his  children,  and  in 
default  of  children  living  at  his  death,  to 
himself  in  fee.  White  v.  Brings  (V.  C.  of 
Eng.).  522 

CoMtructum* 

36.  A  testator  bequeathed  four  leasehold 
houses  to  A.  and  B.,  upon  trust  to  pay  the 
rents  to  his  wife  for  life,  and  after  her 
decease  he  bequeathed  the  same  to  A.  for 
aU  his  interest  therein,  subject,  neverthe- 
less, and  upon  condition,  that  he  should 
grant  and  execute  an  underlease  of  two  of 
the  houses  unto  B.  for  the  residue  of  the 
testator's  estate  and  interest  therein,  want- 
ing eleven  days,  at  the  yearly  rent  of  6/., 
and  containing  covenants  similar  to  those 
contained  in  we  lease  under  which  the  tes- 
tator held  the  said  premises.  A.  and  B. 
survived  the  testator,  but  B.  died  in  the 
lifetime  of  the  widow : 

Held,  that  the  executor  of  B.  was  entitled 
to  the  underlease,  and  that  he  should  in  the 
underlease  covenant  for  payment  of  the 
ground-rent.  Taylor  v.  Cooper  (V.  C. 
Bruce).  626 

Construction. 

97*  A  testator  gave  his  real  estate  to  his  wife 
for  life,  subject  to  the  payment  of  his  just 
debts,  in  exoneration  of  his  personal  estate, 
and  after  her  decease  he  gave  different  nor- 
tions  of  the  said  real  estate  to  his  three  elder 
sons,  charging  such  portions,  in  different 
proportions,  with  the  payment  of  such  of 
ids  debts  as  mieht  be  due  and  owing  at  the 
time  of  his  wife's  decease;  and  he  gave 
another  portion  of  his  said  real  estate  to  his 
fourth  son.  The  widow  received  rents  suffi- 
cient in  amount  to  pay  all  the  debts ;  and  it 
was  held  that  she  was  bound  to  pay  all  the 
debts  out  of  such  rents. 

The  allusion  in  a  will  to  an  instrument 
creating  a  power  of  appointment,  but  with- 
out referring  to  the  power,  held  insufficient 
to  shew  an  intention  of  exercising  the 
power.    Jones  v.  Jones  (V.  C.  Bruce).  629 

38.  TheThellussonAct,  which  directs  that  no 
person  shaU  by  deed  or  will  settle  or  dispose 
of  any  real  or  personal  property  in  such 
manner  that  the  rents  or  produce  shall  be 
accumulated  for  a  longer  term  than  the  life 
of  the  settlor,  or  twenty-one  years  after  his 
decease,  or  during  minority,  &c.,  has  no 
application  in  those  cases  where  accumu- 
lations are  not  positi^y  directed  by  a  will, 
but  are  made  under  it  %  reason  ox  events 
occurring  after  the  death  of  the  testator. 
Corportoum  of  Bridgnorth  v.  CoHmt  (V.  C. 
of  Eng.).  630 


Construction* 
30.  A  testatrix,  by  her  will,  gave  the  re- 
mainder of  her  funded  property,  after  all 
the  legacies  were  discharged,  and  at  the 
decease  of  her  sister  ^to  whom  she  had 
given  an  interest  for  life),  to  trustees,  in 
trust,  to  be  equally  divided  between  three 
first  cousins  (^females),  therein  named,  and 
directed  the  mterest  arising  therefrom  to 
be  received  by  the  trustees  and  equally 
divided,  share  and  share  alike,  between  the 
three  cousins,  separate  from  their  husbands, 
and  for  their  sole  use,  and  at  their  decease 
to  be  divided  amon£^  their  daughters : 

Held,  that  though  at  first  there  was  an 
absolute  gift  to  the  cousins,  it  was  after- 
wards cut  down  to  a  ^ift  to  each  of  them  of 
a  third  part  of  the  income  for  life,  with 
remainder  to  the  children  of  each  in  their 
respective  shares.  Wiliis  v.  Douglas 
(Rolb).  667 

Construction. 

40.  R.  H.,  by  his  will,  bequeathed  a  pecu- 
niary legacy  to  each  of  nis  brothers  and 
sisters  individually  and  byname,  who  should 
be  living  at  his  death ;  and  he  then  be- 
queathed his  residuary  estate  to  trustees  in 
trust  for  his  wife  for  life,  and  after  her 
decease  in  trust  to  distribute  the  same  in 
equal  shares  and  proportions  (after  first 
paying  thereout  the  legacies  previously 
given  to  each  of  the  testator's  brothers  and 
sisters  then  living)  between  and  amongst 
each  and  every  of  the  testator's  brothers  and 
sisters,  and  such  of  their  children  who 
should  then  be  living,  the  parents  and 
children  to  be  classed  together,  and  to  take 
in  equal  shares  and  proportions : 

Held,  that  the  residuary  estate  and  effects 
were  distributable  oer  capita  among  such  of 
the  brothers  and  sisters  and  their  children 
as  were  living  at  the  death  of  the  tenant  for 
life.     Turner  v.  Hudson  (Rolls).  660 

Construction. 

41.  A  testator,  by  hb  will,  after  making  abso- 
lute bequests  to  his  other  children,  gave  to 
his  daughter  H.  W.  the  sum  of  1,000/.,  and 
also  an  annuity  of  70/.  a  year  for  lifc^  pay- 
able quarterly,  after  she  should  attain  the 
age  of  twenty-one  years  and  six  months  ; 
^  which  two  sums  the  testator  directed  to 
be  under  the  trust  of  his  executors,  namely, 
not  to  permit  his  said  daughter  H.  W.  to 
assi^  ner  said  annuities  to  any  one ;  and 
the  interest  arising  from  the  1,000/.,  as  it 
became  due,  to  pay  the  same  to  her  for  her 
life  into  her  own  hands,"  her  receipts  to  be 
a  sufficient  discharoe ;  and  at  her  decease^ 
upon  trust  to  divide  the  principal  sum  of 
1,000/.  equally  between  and  amongst  aU 
and  every  her  child  and  children.  The 
testator  then  made  other  bequests,  and  ap- 
pointed two  sons  and  a  daughter  his  execu- 
tors, to  whom  **  he  devised  all  his  money  in 
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the  funds,  or  iu  notes,  bonds,  or  estates 
mortgaged  to  him  in  fee  :" 

Held,  that  IL  W.  only  took  a  restricted 
or  limited  interest  for  lite,  and  tliat  on  her 
death  (without  having  had  any  children), 
the  executors,  and  not  the  next  of  kin  of 
the  testator,  were  the  parties  entitled  to  the 
1,000/.    JSeawin  v.  IVatson  (Rolls).        5G2 

Construction. 

42.  A.  B.,  by  her  will,  gave  all  her  property, 
with  certain  exceptions,  to  her  grand- 
daughter C.  D.,  and  declared  that  should 
her  grand-daughter  C.  D.  marry,  then  her 
issue  should  be  her  heirs ;  but  should  her 
said  grand-daughter  die,  and  not  leave  any 
issue  behind  her,  then  the  testatrix  directed 
her  property  to  be  divided  between  other 
persons  therein  named.  The  testatrix  con- 
cluded by  observing  that  her  property  w^as 
in  the  Bank  and  India-House.  The  pro- 
perty possessed  by  the  testatrix  at  the  time 
of  her  death  consisted  of  a  sum  of  East- 
India  Stock,  and  of  some  Thrce-and-a-Half 
per  Cent.  Bank  Annuities : 


Held,  that  the  dividends  on  those  sums  in 
their  then  state  of  investment  were  to  be 
paid  to  the  grand-daughter  C.  D.  for  life, 
and  that  the  stock  and  annuities  were  not 
to  be  converted.    Hubbard  v.  Young  (RoUs). 

566 

Construction. 

43.  Where  the  will  contains  internal  evidence 
that  two  legacies  given  to  the  same  person 
are  to  be  deemed  cumulative  or  substitu- 
tional, the  Court  will  not  look  beyond  the 
will  for  the  construction ;  and  it  only  resorts 
to  the  rules  and  distinctions  of  construc- 
tion laid  down  upon  these  points,  when 
there  is  no  internal  evidence  of  intention  to 
be  found.    Kidd  v.  North   (Ld.  Chan.). 

590 
See  Tenant  for  Life. 
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